
concerned that a publicity attendant job search could have a
chilling effect on the best candidates applying for the position.
Additional concerns may arise from the release of applicant
information to fellow job seekers trying to gain a “one up” on
their competitors or FOIA requests from unsuccessful
candidates who use the pro disclosure statute as a means to
gather information in support of a potential lawsuit against the
public body. In sum, the disclosure of applicant information
could potentially jeopardize the hiring process. 

Fortunately, both the FOIA statute and Michigan cases offer
some guidance in how to manage these prickly issues.  For
example, MCLA 15.243(x) provides that an application for the
position of president of an institution of higher education
established under section 4, 5, or 6 of Article VIII of the State
Constitution of 1963, including letters of recommendation,
references and supporting documentation, identifying the
applicant, can be exempted from disclosure.  However, once one
or more individuals have been identified as a finalist for the
position of president, the application(s) must be disclosed with
an exemption for letters of recommendation or references
identifying the candidate. 

The case of Herald County v. City of bay City, 463 Mich
111 (2000) also offers insight.  In that case, the city began the
process of selecting a new fire chief.  per the City’s Charter,
the Chief could be appointed by the City Commission upon
recommendation by the City Manager.  In the screening
process, the City Manager created a five-person team to assist
in creating hiring criteria, interviewing applicants and
advising the Manager as to the most qualified applicants.
After the committee interviewed seven candidates, the list was
narrowed to three candidates all of whom were interviewed
by the City Manager. The City Manager then recommended
one individual for appointment to the City commission.  The
bay City Times submitted a FOIA request for records
pertaining to the candidates interviewed, which was denied
by the City claiming an unwarranted invasion of an
individual’s privacy. The Michigan Supreme Court,
disagreeing with the City’s claimed exemption, concluded that
“disclosure of the information concerning the final candidates
for fire chief would serve the policy underlying the FOIA
because disclosure could facilitate the public’s access to
information regarding the affairs of the city government.”  Id.
at 127.  The Court further emphasized that it “could hardly be
challenged” that the citizens of bay City had a valid interest
in knowing the identities of the final candidates considered in
the running for the high-level position.  The takeaway from
both the FOIA statute and the Herald case is that the identities
and applications of final high-level public position candidates,
exempting such information as addresses, social security
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INFORMATION  SUBMITTED

TO A PUBLIC BODY

Elizabeth Rae, City Attorney
City of Southfield

In 1976 the Michigan Legislature originally passed the
State’s Freedom of lnformation Act (FOIA) to help guarantee
that all citizens have access to government records.1 With the
simple click of a mouse, a FOIA submission can be emailed to
a public body’s FOIA coordinator sending government workers
on a scurried chase to find appropriate records responsive to the
request.2 Upon the payment of the appropriate fees, the ability to
obtain these records is broad as most government records in
Michigan are considered public.3 Although the FOIA statute has
numerous exemptions permitting applicable redactions along
with some outright denials, MCLA 15.231 et seq., the courts are
mandated to interpret these exemptions narrowly so that the
statute’s pro disclosure provisions are followed.  For example,
there is no privacy exemption for the annual salary earnings of
public employees contained on their W-2 forms, although social
security numbers, home addresses and telephone numbers of
public employees may be properly redacted.4 Likewise,
information one would intuitively think is private, for instance
a public employee’s annual contributions to a tax-advantaged
retirement savings plan, has been found by the Michigan Court
of Appeals to be subject to disclosure under FOIA.5

In the high visibility arena of public employment hiring
opportunities, where the actions of public officials are often
meticulously scrutinized, the stakes can be critical. Most
governmental officers, when they undertake the responsibility
of serving the public, readily know that many of their actions
are viewed through the lens of a magnifying glass.  In
Michigan, however, that does not necessarily translate to the
full disclosure, by these same officials, of job applications and
supporting documents pursuant to a FOIA request.  The timing
and the scope of the FOIA request for these records is key as
is who is conducting the interviews and whether the open
position is a high-level public or influential position.  Against
these considerations weigh the important concerns of a job
applicant’s rights to privacy during the application process.
Full public disclosure of an applicant’s information could
embarrass or harm an applicant who failed to obtain the job.
Further, the public body, interested in securing the most highly
qualified applicants for the position, may also be justifiably (Continued on page 2)
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numbers and telephone numbers, must be disclosed pursuant
to a FOIA request.

Questions may arise as to FOIA requests for applicant
information for important but perhaps not high-level positions
that are not at the “finalist” stage or for information regarding
applicants who were not selected for public employment
positions.  A public body could properly claim that these types
of records are subject to the privacy exemption MCLA
15.243(1)(a). The privacy exemption is proper when
information is of a personal nature and the disclosure would
constitute a clearly unwarranted invasion of an individual’s
privacy.6 Information is one of a personal nature if it is
intimate, embarrassing, private or confidential7 and relates to
the individual’s private life according to community standards,
customs and views.8 The release of the private information
regarding applicants simply housed with the public body could
cause individuals to experience embarrassment and could
possibly result in an individual being treated negatively by
their current employer.  disclosure could also have a negative
effect on the public employer’s ability to recruit the most
qualified individuals.  In Landry v. City of Dearborn, 259 Mich
App 416 (2004), the Court recognized that the employment
applications of individuals applying for the position of city
police officer were exempt from disclosure under the statute’s
privacy exemption provisions.

In sum, if a public body is contemplating the use of the
privacy exemption to deny a FOIA request for employment
applications, it would be advisable to prepare an affidavit
accompanying the denial from a Human resourse Administrator
attesting to the confidential nature of the application process at
least in the beginning stages.  Further, public employers should
advise potential applicants, especially those applying for high-
level positions, that their identities and credentials may not be
protected from disclosure at the final stages of the application
process.

—END NOTES—

1 prisoners are not allowed to make FOIA requests. MCLA 15.231(2).  

2 The FOIA definition of “public body” is contained in MCLA 15.232(i)-(iv). 

3 Freedom of Information Act (FOIA) is a pro disclosure statute that court is to
interpret broadly to allow public access, MCLA 15.231 et seq. practical political
Consulting v. Secretary of State, 287 Mich App 434 (2010).

4 penokie v. Michigan Technology University, 93 Mich App 650 (1979); Michigan
Federation of Teachers and School related personnel v. University of Michigan, 481
Mich 657 (2008).

5 Anklam v. delta College district, 2014 WL2935950 (June 26, 2014).

6 Michigan Fed. of Teachers, id. at 660.

7 rataj v. romulus, 306 Mich App 735, 750 (2014).

8 bitterman v. Oakley, 309 Mich App 53, 63 (2015). �
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RECENT FMLA AND ADA

DECISIONS OF NOTE

Shannon V. Loverich
Kienbaum Hardy Viviano Pelton Forrest

There are several recent federal court and agency decisions of
interest applying the Americans with disabilities Act (AdA) and the
Family and Medical Leave Act (FMLA).

Court Dings Employer That Failed To Engage In Interactive
Process Or Modify Policy. In EEOC v. Dolgencorp LLC, the U.S.
Court of Appeals for the Sixth Circuit affirmed a jury verdict
awarded to a dollar general store clerk who was fired for drinking
orange juice from the store cooler on two occasions during diabetic
episodes.  The clerk occasionally suffered from low blood sugar and
needed to quickly consume glucose to avoid a seizure or passing out.
When the clerk asked her manager if she could keep orange juice at
her register in case of an emergency, her request was refused.  When
she suffered two episodes while working alone, she drank orange
juice from the checkout cooler, paying for it immediately, and
reporting it to her supervisor.  dollar general fired her after she
admitted this during a store audit; management decided it violated
dollar general’s “grazing policy.”  The Sixth Circuit affirmed a jury
verdict that the clerk’s termination was based on her disability,
rejecting dollar general’s argument that it had no obligation to
accommodate the clerk because she could have treated her
hypoglycemia in other ways (such as glucose tablets or honey).  The
court found that there was evidence that those options were not
practically equivalent, and that dollar general failed to identify
reasonable alternatives, specifically noting that once the clerk asked
for an accommodation, the company had a duty to engage in the
interactive process and explore the nature of her limitations, how
they affected her work, and what types of accommodation could be
made. 

Employee Cannot Abandon Interactive Process and
Maintain Viable Accommodation Claim. In Brumley v. United
Parcel Service, Inc., the Sixth Circuit affirmed summary judgment
in UpS’ favor and held that brumley did not have a viable AdA
failure to accommodate claim where she was responsible for the
breakdown in the AdA-required interactive process with her
employer about reasonable accommodation for her disability.
brumley was a UpS driver who attempted to return to work with
medical restrictions related to lifting and driving after taking a leave
of absence for a back injury.   Her supervisor sent her home after
reviewing her medical restrictions that included lifting restrictions
that precluded her from performing her driver position, which
required her to unload heavy packages.  After denying her request to
transfer to a different position that had limited lifting requirements,
UpS asked brumley to submit medical forms so that UpS could
further consider her restrictions and possible accom modations.  When
UpS held a meeting with her to discuss potential accom modations,
brumley stated that she was asking her doctor to lift her work
restrictions, and she wanted to discontinue the interactive process.
Several months later, however, brumley filed a lawsuit claiming that
UpS had failed to accommodate her and sought damages for the time
that she was off work during the interactive process.  In affirming
summary judgment in favor of UpS, the Sixth Circuit held that the
AdA does not require employers to make on-the-spot accom -
modations of the employee’s choosing.  Instead, an employer must
engage in an “informal interactive process” with the employee to
“identify the precise limitations resulting from the disability and
potential reasonable accommodations that could overcome those

limitations.”   UpS had attempted to do so, and was not liable where
brumley voluntarily abandoned the interactive process.

Extended Leave May Not Be a Reasonable Accommodation.
In Easter v. Arkansas Children’s Hospital, a federal court in Arkansas
held that Easter’s request for additional leave after the expiration of
protected leave under the FMLA was not reasonable.  After Easter,
a nurse, exhausted her FMLA-protected leave for a throat condition,
the hospital requested an update on her status.  Easter requested
additional time off until she was able to return, presumably after
seeing a specialist for her condition, an appointment that was
scheduled within 20 days.  The hospital then received a note from her
doctor stating that Easter was “unable to perform her current line of
work for an indefinite amount of time.”  The hospital denied the
request for additional leave and terminated Easter.  The court
dismissed Easter’s claim for disability discrimination based on the
rationale that Easter’s request for additional leave amounted to a
request for indefinite leave, which was not a reasonable
accommodation.  The court held that even if Easter’s statement to the
hospital could be construed as a request for a finite period (i.e., until
her medical specialist appointment and no longer), the request was
still not reasonable because she could not establish that this proposed
accommodation was reasonably likely to enable her to return to
work.  Any suggestion that Easter would have been able to return to
work once she consulted with her doctor was belied by her own
testimony that she did not see “marked improvement” until two to
three weeks after seeing the throat specialist.  While the court sided
with the employer here, employers are cautioned to proceed very
carefully when faced with an employee’s request for additional
leave, as the reason ableness of such a request will inevitably turn on
case-specific facts.

Inflexible Maximum Leave and No-Fault Attendance Policy
Could Violate the ADA and FMLA. The EEOC announced the
simultaneous filing and settlement of a disability discrimination
lawsuit against global metal goods manufacturer Mueller Industries,
Inc., which agreed to pay $1 million along with injunctive relief.  The
EEOC claimed that Mueller Industries wrongfully terminated
employees and/or failed to provide reasonable accommodations for
those exceeding Mueller’s maximum 180-day leave policy or those
in violation of Mueller’s attendance policy that assigned points to
absences regardless of the reason.  The EEOC asserted that Mueller’s
policies systemically discriminated against employees with
disabilities because employers are required to provide reasonable
accommodations for employees with disabilities, barring undue
hardship, and that employees may request a leave of absence for
medical treatment or recovery as a form of reasonable
accommodation—notwithstanding an employer’s no fault or maxi -
mum leave policy.  Once an accom mo dation has been requested or
a need for accommodation has been identified, according to the
EEOC, the employer is responsible for initiating the interactive
process to determine whether the employee can be reasonably
accommodated. 

what Constitutes A Request For FMLA Leave? In Shoemaker
v. Alcon Laboratories, Inc., the U.S. Court of Appeals for the Fourth
Circuit addressed what constitutes sufficient notice that an employee
is requesting FMLA leave.  Shoemaker experienced pain and dizziness
at work but did not tell her employer that her symptoms prevented her
from performing her job.  When she passed out at work on one
occasion, her employer allowed her leave to recover.  When she
returned, she presented a doctor’s note requesting that she work in a
different area until further observation, but the employer had already
moved her.  When Shoemaker called in later to say she would not be
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at work, she provided no excuse, and was issued a final warning. She
was ultimately fired for unexcused absence. Shoemaker then filed suit
alleging that Alcon had interfered with her FMLA rights by failing to
notify her of her eligibility to take FMLA leave. In affirming the
dismissal of Shoemaker’s FMLA claims, the Fourth Circuit
acknowledged that an employee seeking leave for an FMLA-
qualifying reason need not expressly assert rights under the FMLA or
mention the FMLA.  The court held, however, that the employee must
provide sufficient information for the employer to reasonably
determine whether the FMLA may apply to the leave request.  The
court found that Shoemaker did not make a request for leave due to a
medical condition when she called in her absence, and her employer’s
knowledge of recent medical issues at work was not sufficient to put
it on notice that her absence might qualify as FMLA leave.

Reduction In Hours Upon Return From Leave Could Be
Adverse Action. In Jones v. Aaron’s Inc., the U.S. Court of Appeals
for the Eleventh Circuit reversed summary judgment for the employer
and held that an employee could assert FMLA violations against her
employer where her hours were reduced upon her return from leave.
When Jones, a customer service representative, returned from FMLA
leave, her management scheduled her to work 32 hours per week
rather than the 40 hours she had previously worked.  The court held
that reducing her hours was a materially adverse employment action
because she lost pay and the opportunity for sales commissions. 

FMLA Opinion Letters Address No-Fault Policies and
Elective Surgery. The U.S. department of Labor’s (dOL’s) Wage
and Hour division issued an opinion letter (FMLA 2018-1-A)
addressing whether an employer’s no-fault attendance policy
violated the FMLA. Under the policy, employees accrued attendance
points for tardiness and absences that remained on employees’
records for the following 12 months of “active service.”  Employees
did not accrue points for FMLA-protected leave; however, time
spent on FMLA leave was not considered “active service” under the
policy.  Therefore, an FMLA leave would extend the employee’s
twelve-month period that the points would remain on his or her
record.  The dOL reasoned that the removal of absenteeism points
is a reward for working and therefore a benefit under the FMLA, but
that “[t]he FMLA does not … entitle an employee to superior
benefits or position simply because he or she took FMLA leave.”
The dOL concluded that freezing an employee’s attendance points
during FMLA leave would not violate the FMLA as long as
employees on equivalent types of leave received the same treatment.
If the employer counts equivalent types of leave as active service
under the policy, however, then the employer may be unlaw fully
discriminating against employees who take FMLA leave. 

In Opinion Letter FMLA 2018-2-A, the dOL considered
whether organ donation surgery can qualify as a “serious health
condition” under the FMLA even where the donor is in good health
before the donation and chooses to donate the organ solely to
improve someone else’s health.  The dOL concluded that it can
qualify as an impairment or protected physical condition under the
FMLA so long as it meets the definition of a serious health condition
under the statute and implementing regulations (e.g., if it requires
“inpatient care” or “continuing treatment”).  The dOL noted that
organ donation surgery commonly requires overnight hospitalization
and post-surgery recovery which qualify as a serious health
condition. �

SUPREME COURT ADDRESSES

MORE ARBITRATION ISSUES

Noel D. Massie
Kienbaum Hardy Viviano Pelton Forrest

When I last wrote about arbitration developments (six months
ago), I identified many issues that were still in need of resolution.
Well, here come some of the answers from the U.S. Supreme
Court.

In New Prime, Inc. v. Oliveira—decided on January 15 of this
year—the U.S. Supreme Court issued a rare rejection of an
argument in favor of arbitrating a work-related dispute.  Section
1 of the Federal Arbitration Act (FAA) exempts from the Act’s
coverage “contracts of employment of … workers engaged in
foreign or interstate commerce.” Oliveira’s contract with new
prime identified him as an “independent contractor truck driver”
rather than an “employee,” and new prime argued that he
therefore did not come within Section 1’s exemption.  The
Supreme Court unanimously disagreed.

The Court began by holding that the FAA’s “terms and
sequencing” required a court to decide for itself whether the
Section 1 exclusion applies before ordering arbitration, even when
the contract purports to give an arbitrator the authority to decide
whether the parties’ dispute is subject to arbitration.  The FAA
would authorize such a delegation to an arbitrator only if the FAA
applied in the first place.  The Court went on to hold that the
Section 1 exception should be interpreted according to the
ordinary meaning given its words when Congress enacted the
FAA in 1925.  At that time, dictionaries, judicial opinions, and
statutes did not use the term “employment contract” in a technical
way, but rather meant it—as the Congress of that day must have—
“in a broad sense to capture any contract for the performance of
work by workers.”

One week earlier, the case of Henry Schein Inc. v. Archer &
White Sales Inc., decided January 7, was the subject of Justice
brett Kavanaugh’s first opinion.  A unanimous Supreme Court
settled a recurring question about the arbitrability of “gateway”
issues: does the court or an arbitrator decide whether an
arbitration agreement governs a particular dispute? While a court
will resolve the question if the parties have not agreed otherwise,
the Supreme Court previously held that the FAA allows parties to
an arbitration agreement to agree that they want an arbitrator to
resolve such issues.

Some lower courts, however, had fashioned a judge-made
exception for cases in which the claim of arbitrability appeared
“wholly groundless.”  The Justices refused to bless this exception.
Justice Kavanaugh reasoned that recognizing an exception
allowing courts to deny “wholly groundless” requests for
arbitration “would inevitably spark collateral litigation … over
whether a seemingly unmeritorious argument for arbitration is
wholly groundless, as opposed to groundless.”  In other words,
the Court refused to open the door to wasteful collateral litigation
over the gateway question of arbitrability.

A third arbitration case, Lamps Plus, Inc. v. Varela, has not yet
been decided as of this writing.  It involves whether certain
contract language may be read to allow aggregated arbitrations.

RECENT FMLA AND ADA
DECISIONS OF NOTE

(Continued from page 3)
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The Court’s May 2018 decision in Epic Systems Corp. v. Lewis
had settled that an employee’s waiver (as part of an arbitration
agreement with an employer) of the right to participate in a class
or collective action was enforceable and took precedence over the
employee’s right to engage in “concerted activity” protected by
the national Labor relations Act.  but Epic did not dry up the
stream of technical issues that can flow from the interplay
between such arbitration agreements and the desire of plaintiffs
(or their lawyers) to pursue multi-party litigation.

In August 2017, the U.S. Court of Appeals for the ninth
Circuit had construed the arbitration contract between Lamps plus
and its employee, Varela, as permitting class arbitration of Varela’s
claims arising from a data security breach that affected many
Lamps plus employees.  The court had applied California state
law to resolve arguable ambiguities against Lamps plus. Lamps
plus claims, however, that federal law (principally the Court’s
2010 Stolt-Nielsen decision) requires a clear expression of the
parties’ intention to permit arbitration of aggregated claims,
without resorting to state-law rules for resolving contractual
ambiguities. This arbitration agreement contained no express
authorization for, or prohi bition against, class arbitration, though
there were several references to the employee in the first person
singular.

If the Supreme Court agrees with the lower courts that the
parties’ arbitration agreement is ambiguous on the point, then
what happens? Lamps plus maintains that an express statement
that does not rely on state law rules for resolving contractual
ambiguity is required, and that the Court should, if necessary,
take Stolt-Nielsen a step further by holding that only “clear and
unmistakable language” can authorize class or other aggregated
arbitration proceedings. Varela, of course, argues that Supreme
Court precedents require arbitration contracts to be construed by
applying state-law interpretive principles, and that those
principles favor his position.  A decision should be forthcoming
soon. �

MERC NEwS

Ashley Rahrig, Department Analyst
Bureau of Employment Relations

 Passing of Longtime BER/MERC Employee — Edmund (Ed)
phillips, who retired from his position as Mediation Supervisor for the
bureau of Employment relations/MErC in 2013 after a remarkable 52
years of service, passed away on January 11, 2019.  Ed mediated over
10,000 labor disputes, often involving complex, newsworthy cases in the
private and public sector, some of which were the most acrimonious strikes
in detroit’s history.  Ed is remembered as a mediator who approached his
work with tenacity, creativity, and, always, with persuasiveness.

 New Labor Mediator — On Monday, January 14, 2019, bEr/
MErC welcomed Elizabeth (Liz) peters as she began her work as a labor
mediator.  Liz is located in Alpena and is covering the northern part of the
lower peninsula.  She has vast experience in public and private sector labor
relations and employment law matters, having worked most recently as an
attorney and partner with the Masud Labor Law group in Saginaw.  Her
resume includes working in various positions with U.S. Steel/USX
Corporation.  She also has experience from the labor side when she was
a teacher, serving as the president of her local MEA teachers’ group and
as the region, State, and national MEA/nEA representative.  Liz earned
a bachelor’s and Master’s degree from Michigan State University, and a
J.d. from Thomas M. Cooley Law School. �

If you saw me on the street you wouldn’t know.  I look like any
other old man in a baggy suit.  but that’s just my cover.  In reality I
am an arbitrator, and Arbitrators rULE. 

I go to towns where the Chief of police holds the door for me,
and the Mayor brings me coffee. I listen to people argue about
something until I make up my mind.  Then I say, “I’ve heard enough,
I’m prepared to rule.” And they stop arguing. And I rule.  And they
both say “Thank you.”  And we move on.

If someone still wants to argue the point I say, “I have ruled on
that question, counsel.  We can move on.” And they do. 

It’s wonderful. 

now, if only I could get the magic to extend beyond the hearing
room. 

Can you imagine how marvelous life would be if you had the
arbitrator’s super power? you go to the family dinner with the
blowhard wingnut. you listen for a while, and then you say, “I’m
prepared to rule.” The wingnut falls silent and waits for the ruling.
you rule, and it’s over.  The conversation moves on.  And if the point
comes up again you just calmly remind the offender, “I have ruled on
that question.” And they drop it. 

Or what if it worked on insurance companies?  Or banks?  Or the
cable company?  you get on the phone with them and they give you
the runaround, and you say, “I’m prepared to rule.”  They wait
politely.  you say, “That sounds like pointless, bureaucratic nonsense
to me.  I’m ordering you to produce the documents or pay the man or
fix the problem, and do it now.  And if you don’t, (dramatic pause) I’m
going to draw an adverse inference.”  And they dO IT. 

Imagine!

but no. It doesn’t extend beyond the hearing room, alas.  Even
with the parties themselves.  Once we get outside the hearing, I go
back to being an ordinary old man in a baggy suit, and they go back
to treating me like they treat everyone else.  I can’t even get paid.

I had a case recently with a large bank.  I sent them a bill.  They
ignored it.  I sent an email.  They sent an answer.  you might think that
since they’re a bank they would be able to write a check when they
get a bill.  but the answer said that’s not how they do it.  It said I
would be getting an email with an “Invitation Link” so I could fill
out the application to get on their vendor system.  It said the Invitation
Link would want to know my name, address, email, phone number,
and banking information. I sent that information to the person who
sent me the email. but that was wrong.  That person didn’t want the
information.  Her job was just to tell me to get the information ready
so I’d have it when I received my “Invitation Link.”  She sent me
another email to tell me that. 

More than a month went by.  I kept sending my information, and
they kept telling me I was doing it wrong.  The only way to submit
information is through the Invitation Link that they weren’t providing. So
today they sent the Invitation Link.  I clicked on it.  I’m ready to enter
my information.  nope.  First I need an Authentication Code.  I request
an authentication code.  They send it. I enter it along with a temporary
password.  nope.  First I have to agree to the Terms and Conditions.  I
do that.  but it still won’t accept my information.  It is unclear why.  There
is a number I can call.  I call it.  The machine wants me to leave a
message.  It promises it will get back to me during the next business day.
I won’t be in the office the next business day.  I have a hearing.

If only I could use my arbitrator super power.  I have heard
enough.  I’m prepared to rule. �

FOR wHAT 
IT’S wORTH

Barry Goldman
Arbitrator and Mediator
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BRIDGET MARY McCORMACK—

DISTINGUISHED ON BOTH

SIDES OF THE BENCH

Otto Stockmeyer
Distinguished Professor Emeritus

WMU-Cooley Law School

One of Western Michigan University-Cooley Law School’s
oldest and finest traditions is presentation of the distinguished
brief Awards.

Since 1985, distinguished brief Awards have been given in
recognition of the most scholarly briefs filed in
the Michigan Supreme Court, as selected by a
panel of eminent lawyers, judges, and faculty
members.  Two or three briefs are chosen annually
and are reproduced—exactly as submitted—in the
WMU-Cooley Law Review.  The award reflects
the law school’s longstanding commitment to
teaching and celebrating effective legal writing.
The reproduced briefs serve as models of brief-
writing excellence.

Prescient award.  Of the nearly 100
distinguished brief Awards made over the years,
one given in 2012 was particularly prescient. 

That year among the award recipients was
bridget Mary McCormack, then Associate dean
for Clinical Affairs and a clinical professor at the University of
Michigan Law School.  There she was responsible for clinics
dedicated to children’s health, low-income taxpayers, the
wrongfully accused, and business entrepreneurs.  

dean McCormack’s award-winning brief was on behalf of
the Michigan Innocence Clinic. It was filed in support of an
individual convicted of felony nonsupport who had been denied
the right to assert inability to pay as a defense.

McCormack received her award at a banquet on July 11,
2012; later that same month the Michigan Supreme Court ruled in
favor of her client in People v. Likine, 492 Mich. 367 (2012).  That
doesn’t always happen.  Sometimes the best advocacy is in a
losing cause.  The prevailing brief is reproduced in Volume 29,
Issue 2, of the Law Review.

A seat on the Court.  Winning the distinguished brief Award,
and having the Michigan Supreme Court rule in her favor, turned
out to be preludes to an even greater honor that year for
McCormack, as in november she was elected to a seat on the Court.

now, six years later, on January 9 of this year, McCormack
was unanimously chosen by her peers on the court to be its Chief
Justice.  Her selection is not a first for the judiciary; a woman has
headed the court systems of 40 states since Chief Justice Lorna
Lockwood of Arizona became the first to do so more than 50 years
ago.  At least 58 more women have followed her. but
McCormack’s selection is a first for Michigan in two respects.

Making history.  Several states have had multiple female

Chief Justices, but no state can match Michigan’s six: Mary S.
Coleman (1979-1982), dorothy Comstock riley (1987-1991),
Elizabeth A. Weaver (1999-2000), Maura d. Corrigan (2001-
2004), Marilyn J. Kelly (2009-2010), and now bridget Mary
McCormack.

And this is the first time in Michigan history that the
governor, Attorney general, Secretary of State, and Chief
Justice are all women.  Our profession can take pride in the fact
that all four are also lawyers.  And I am pleased to note that two
of the four have an academic background (Secretary of State
Jocelyn benson is a former dean of Wayne State University Law
School).

“we do not care who wins.”  In lecturing on appellate
argument, John W. davis, one of the 20th century’s
great advocates, acknowledged that if fish could
speak, no one would listen to an angler’s discourse
on effective fishing.  (“The Argument of an
Appeal,” American Bar Association Journal, 1940)

Fortunately, we have an insight into how to
appeal to the new Chief Justice.  She provided it in
her remarks as keynote speaker at the 2014
distinguished brief Award dinner. Here are her
major points, in her own words:

“You have to get us to take the case.  The
leave-application stage is truly the critical stage.
We are not in the business of error correcting.
your pitch has to be about something broader than
your client’s outcome.  This task is all the more

difficult if the Court of Appeals opinion was unpublished.

“Play it straight. Communicate that you understand the
Court’s role. We do not care who wins.  We want to get the law
right.  I promise you that the Chief Justice [then robert young
Jr.] will ask you the following question at some point during your
oral argument: ‘What is the rule you want us to adopt here?  What
is the rule that will guide the trial courts in the next 1,000 cases?’

“Great writing is great writing. Great legal writing is just great
writing. Frankly, excellent writing remains a very rare skill in the
legal marketplace.  A lot of smart people—and even top academic
achievers—are good writers but not excellent writers.  It is a skill
you can practice and get better at.  So get really good at it.

“Oral argument really matters.  you do not have to give us an
introduction—we are way beyond needing an introduction. you
need to figure out what we showed up worried over.  Spend all of
your time on that.  really.  All of it.”

Chief Justice McCormack’s remarks in their entirety are
printed in Volume 31, Issue 2, of the WMU-Cooley Law Review.  

Kudos to Chief Justice McCormack for achieving distinction
on both sides of the bench, as well as to the legions of law review
students who have administered the distinguished brief Awards
for 33 years. 

—END NOTE—

This article expands upon the author’s recent post on the Western Michigan University-
Cooley Law School blog, “brief Award recipient becomes Chief Justice.” �



REMARKS OF MICHIGAN

SUPREME COURT JUSTICE

MEGAN K. CAVANAGH TO

THE LEL SECTION

I am honored to be here with all of you this evening.

now, I think it’s pretty obvious why I was asked to be the
keynote speaker tonight.  From my 25 days on the job, I clearly
have a wealth of knowledge and insight into the inner workings
and intricacies of the Michigan Supreme Court.  At the risk of
giving away the punchline—I’ll tell you upfront, I don’t.

And to be honest, immediately after I accepted Heidi Sharp’s
invitation to speak to you tonight, my first thought was, “Why
would this group of attorneys want to hear from me?  What, on
earth, could I offer them after only 5 minutes on the job?”  So,
after considering that question a bit, it occurred to me that what I
could offer is some insight into my transition from one side of the
bench to the other:  My observations and perspective on those two
different perspectives.

So, I asked myself two questions: What did I, as a
practitioner, in both the trial and appellate courts, want from our
Supreme Court?  And, as a new Justice, what have I learned about
what the Court wants from practitioners? 

So I’ll start with my perspective as a practitioner (because,
while I have now reviewed about 200 applications, participated in
two court conferences, and prepared for two days of oral argument,
that old hat of practitioner still feels more familiar to me). 

As an attorney representing my client in the Supreme Court,
I wanted the Justices to understand the real world, practical
implications of the Court’s decisions.  not just how a statute or a
court rule reads on paper—or how it should work in a sterilized
world—but how it actually works in the courtroom, in business,
in people’s families and homes.  Many a time was I frustrated at
an opinion or a court-rule change that fixed one problem, only to
cause another.  And I wished that the Court had considered the
longer-term, sometimes less obvious, implications of its decision.

As an attorney, I also wanted clear guidance and predicta -
bility from the Court so that I could advise my clients honestly
about the extent of their rights, their potential liabilities, their
likelihood of achieving relief on any particular issue.  While open
ended tests or vague rules might be good business for attorneys,
they don’t help litigants—property owners, business owners,
townships, employers, employees—achieve certainty and
structure their affairs.

And finally, I wanted the Court to understand that people
want the opportunity to be heard, fairly heard by the Court.  While
everyone wants to win their case, most can accept a loss so long
as they know that they were afforded a fair opportunity to advance
their cause.

There is one case which exemplifies this point for me.  I
represented a family in West Michigan who, for generations, had
owned a piece of property and maintained a family home in a
Lake/park Association.  When the County conducted a survey of
the park, it determined that a portion of my client’s property
encroached on County-owned land (as did a couple of other
property owners).  As a result, the County required my clients to
remove their boat storage building, a parking pad and a gate.
When my clients refused, the County sued.

now, I have to tell you, at the time of this lawsuit, there had
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already been three Michigan Supreme Court opinions and three
Court of Appeals opinions addressing the nature and extent of the
County’s ownership interest in this park - going back to, I kid you
not, 1912!  And . . . none of them were in my client’s favor.  but
. . . my client certainly had good faith arguments to be made to
challenge these decisions.

And my client advanced these arguments in the circuit
court—and lost—after pages and pages of briefing by multiple
parties, the circuit court hearing lasted mere minutes.  So the
case came to me to handle the appeal to the Court of Appeals.  I
told my clients—I primarily worked with the two adult sons in
the family—that, while we had arguments, the odds of success
were very slim.  but we proceeded and briefed and then
appeared for oral argument in the Court of Appeals.  I walked
into the Court of Appeals in grand rapids that morning and met,
for the first time, the patriarch of the family—a sweet, soft-
spoken elderly gentleman who came with his sons to watch the
argument.  He brought with him that day a framed old-
photograph of the family cottage and held it in his lap, quietly in
the courtroom as I argued.

The argument lasted at least thirty minutes—the panel had
clearly read and understood all the briefs, the history of the
property, and asked questions of all sides.  but about two weeks
later, the opinion came out, and we lost.

The two sons wanted to talk about filing an application for
leave to the Supreme Court—so we had a couple long discussions
about the likelihood of success, the cost, the timing, etc.  We still
had arguments, but they weren’t going to get them any relief.  

At the end of our discussion, I asked, what did they want to
do?  The father spoke up and said, we don’t need to pursue this
any further.  I can accept that we lost— but I could not accept that
the circuit court wasn’t willing to even listen to us.   I still think
we should win—but at least I know that those three judges on the
Court of Appeals read what we wrote and listened to what we had
to say.  I can accept the loss now because we were finally given a
fair chance to present our case.

That man’s point always sticks with me—the opportunity to
be heard is as important, sometimes more important, than the
result in a particular case.  As a practitioner, I wanted the Court to
understand how important the process is to those affected by the
Court’s decision.  How protecting a right to a fair process—
ensuring the opportunity for a hearing, the chance to be heard—is
a Court’s most important job.

So, for me, now sitting on the other side of the bench—I try
to consider what I, as a practitioner, wanted from the Court.  On
every disposition of a case, I try and ask myself:  

Have I thought about how this decision, how this court-rule
change, how this interpretation of a statute, works in the real
world?  

does this decision prove unworkable in everyday practice,
everyday life?  

does this decision create a new problem that I may not be
thinking about? 

do the words I choose make clear what I am trying to
express?  

Am I actually providing guidance towards resolution of a
problem?  

Was the process protected?  
did the parties get a fair opportunity to be heard?
Oh . . . and was I kind to the lawyers?  I hated it when a judge

(Continued on page 8)
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was cranky, or sarcastic, or dismissive, or short-tempered . . . or
just plain mean to me! 

So, now, what I’ve learned from my short time on the bench
about what the Court wants from the practitioners.  

Ask us the hard questions—and give us the best tools to
answer those questions.  Our job is to resolve the hard questions—
the jurisprudentially significant questions—the ones that will
impact not just one particular case or certain parties, but the cases
that come after, the parties who aren’t in front of us.  no matter
how sympathetic we may be to a particular error by the circuit
court or Court of Appeals, our role in our Court system is not error
correction.  

So bring us those hard questions, expect us to answer those
questions—and give us the tools to do that.  Of course—give us
thoroughly researched briefs and good oral advocacy.  but also
focus on issue preservation and record building.  no one is more
frustrated or disappointed than the Court when it has to deny
leave on an important issue because it was not raised or
preserved in the lower courts—or because the factual record
upon which the decision may turn hasn’t been made.
Understandably your focus is on winning your case in the trial
court, but don’t forget that the appellate courts may likely be the
end game on important issues.

Also—tell us how we can improve the administration of our
courts and the practice of law.  In Michigan, in addition to our
opinion function, the Supreme Court is constitutionally charged
with administering the courts of the state.  I happen to think it is
in our administrative role where we have the ability to affect real
change in how our courts do business.  The national Center for
State Courts does extensive surveying of the public about its
views of state courts annually.  This data gives us a great
background against which to measure and frame our admin -
istrative work and tells us the public wants, basically, three things:

1. Courts that are independent, and make decisions based
on the law and not political pressure and to do so transparently
and with accountability.

2. They want courts to be more engaged in the
community; they think judges are somewhat out of touch with
the problems and needs of the communities they serve.

3. They want to be able to get their business done
efficiently and with good customer service.  They have specific
ideas for improvement: make it easier to get business done online,
make court forms plain English, have processes and court staff
that make it possible for people to get their business done without
lawyers. 

There are many challenges the Court regularly faces in this
administrative role, and I urge you to stay involved in helping us
push through those challenges—tell us what problems we may
not be seeing, give us input, submit proposed rule changes, give
public comment.  be our eyes and ears on the ground and in the
courtroom.  

Finally, it really is important that the public, and their
attorneys, consider, at the risk of sounding obvious, that there are
multiple interests at stake in virtually every case.  And the Court

is tasked with weighing those often competing interests in order
to arrive at the best decision it can make not a perfect decision,
not a decision that makes everyone (or maybe anyone) completely
happy, but the best decision that can be made under the particular
circumstances presented.

In truth, this is a lesson I first learned from my dad and his
time on the Supreme Court.  Many of you may remember the
baby deboer case—baby Jessica.  A very heart wrenching and
difficult case about two families who deeply loved a little girl,
genuinely believed that they could give her the best life, and
desperately wanted to parent her.  

My dad was Chief Justice when that case came before the
Supreme Court.  I, at that time, was a senior in college.  Living
in Ann Arbor (where the deboers lived) and nannying for a
family with two adopted children.  The case garnered an
incredible amount of media attention and, not surprisingly, here
in Michigan, in Ann Arbor in particular, people were very
sympathetic to the deboer’s position.  I watched all the news
programs, read all the articles, discussed it with friends,
including the parents of the two adopted children I cared for.  I
was convinced that there was only one right result to the case—
the baby (now having spent two years of her life with the
deboers) should remain with them.

I remember talking to my dad and saying, how could this
case come out any other way?—the solution was clear.  (I, of
course, was convinced I knew all there was to know).  My dad—
who never really discussed cases, or his thoughts on them, outside
of the Court—sat me down and asked me to consider another
perspective.  He said, imagine that you are a man who learns that
you have a daughter—that the mother has given up her parental
rights after the baby’s birth—but you want to raise your daughter.
At the first opportunity to assert your right, your desire, to parent
her, you are denied.  you challenge that decision for months, all
the way through the Iowa state courts—and you win.  but then,
you still don’t get to take your daughter home because now you
have to go to Michigan and fight for your right to parent her
through the Michigan courts.  And months, years are going by and
you still don’t have your daughter.

He said, these cases—cases involving the rights of parents
and children, the protection of children, the protection of the right
to parent children—are, without a doubt, the toughest cases a
Judge can ever be asked to decide.  These cases hardly ever have
“one” right solution—only the best solution a Judge can make
under the circumstances.  And a good Judge has to be willing to
make difficult decisions—decisions that many people may
criticize and disagree with—but, a good Judge doesn’t make
decisions based on public opinion or what is popular, a good
Judge has to follow the law and make the best decision she can
make under the circumstances.  

So, ask us the hard questions, give us the tools to answer
them, tell us where we need to improve and where we can affect
real positive change for our judicial system.  Hold us accountable
for following through. And Keep doing what you all are
committed to doing—and do so well—help us see, understand,
and address the competing interests at stake in virtually every
decision.  So that we can do our best to make the best decisions
we can make for Michigan.

Thank you.

—END NOTE—

Justice Cavanagh made these remarks to the Labor and Employment Law Section in
January 2019 at the LELS Mid-Winter Meeting. �
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“I KNOw wHAT YOUR

JOB IS!”—REFRAMING THE

ROLE OF MEDIATOR

Sheldon J. Stark
Mediator and Arbitrator

Expectations are resentments under construction.  

Misguided, hostile or uninformed participant expectations
about mediation and the role of the mediator can be significant
barriers to resolution.  To assist participants in getting the most
out of the process as well as a satisfactory experience, it is crucial
that we acknowledge and address their expectations.  An essential
element of my practice is scheduling an introductory ex parte
meeting with each party and their counsel the morning of
mediation.  In addition to “getting acquainted,” I routinely explore
their experience with mediation, their understanding of the
process, and what they expect from me.  

Most participants reply, “your job is to help us find a way to
resolve our differences and settle the case.”  not bad.   Occasionally,
however, a party will say, “I know what your job is!  your job is to
convince me to [take/pay] [less/more] than my case is worth!”  Uh
oh!  These parties distrust the mediator or the process and fail to
appreciate mediation’s unique opportunity to learn.  They filter
anything said by the mediator or the other side through a prism of
skepticism, disbelief, and hostility.  I’ve heard it from plaintiffs and
defendants alike.  I’ve heard it early in the day; I’ve heard it late.
I’ve heard it from “newbies,” and I’ve heard it from long time
claims managers.  Hostile expectations present significant obstacles
to resolution and must be reframed if progress is to be made.   

resolution requires a level of trust.  Many parties arrive at
mediation distrusting one another and resist efforts to build or re-
establish any.  Trust in the mediator and the mediator’s process
therefore become critical to success.  Skepticism about our role at
the mediation table is unhelpful and corrosive.  Skeptics don’t
listen.  They don’t learn.  They push back.  They deflect.  They
resist our techniques.  They hunker down, inflexible and unmov -
ing.  They undervalue our reality testing and risk assessment
questions.  Unaddressed, a perception we are working against their
best interests prevents conflict resolution.  Unaddressed, suspicion
of our motives, lack of trust in our process, a sense we care only
about forcing resolution on unsatisfactory terms, undermines
everything we seek to accomplish.1

do the skeptics have it right?  Is our job to guide parties to a
resolution somewhere in between no matter what?   Churchill
famously said the best settlements are those from which both sides
walk away equally unhappy.  Is that what we’re after?  It is certainly
true that cases almost always settle somewhere between the opening
offer and counter-offer.  If this is our “job”, it is not irrational for
parties to brush off our toughest questions, minimize our reality
testing techniques, and scoff at our efforts to establish the potential
costs and collateral consequences of non-agreement.  Middle
ground is often the end result of what we do.  I suggest, however,
that the proper frame for understanding our role is very different.  In
this article I suggest that we address party expectations directly, and
offer as replacement a productive, trustworthy reframing for parties
to consider. 

Redefining the Role of Mediator:

Assistance in Exercising Good Judgment

Let’s start with how we define our role as mediators.  do we
share the same definition as parties and counsel?  Are we satisfied
with “helping the parties find a way to resolve their differences”?
perhaps.  To me, helping parties find a way to resolve their
differences is the net result of what we do, not the roles we play
in the process.  The truth is we do not play a single role.  We play
many.2 To me, the list of roles does not include persuading
plaintiff to take less than desired or defendant to pay more than the
claim is worth.  Let me suggest an alternative framing of the role
I learned recently and now embrace enthusiastically. 3

“no,” I say to the skeptics, “That’s not how I see my job.  I
see my job as helping you make the best decision possible about
resolution of your dispute.  This is your case.  your life.  your
business.  Mediation is entirely voluntary.  you decide.  no one
can exercise good judgment and make a good decision without
all the information available.   My job is to bring you that
information including, among other things, the story the other side
intends to present, the perspective they bring to the table, the
strengths and weaknesses of the claims and defenses, the
magnitude of the risks presented, the legal landscape, and the
costs, both economic and non-economic, if the dispute does not
settle today.  Whether you settle and on what terms is totally up
to you.  Once you have all the information, with input and advice
from your lawyer, I’m confident you will make the best decision
possible.”  That’s how I frame our role as mediators.  That is the
proper way to view our role in the process.  That transforms the
skeptic from resister to joint problem solver.  

I recently mediated a suit between family members over a
lakefront cottage which had been in the family many, many years.
both lawyers agreed partition was impracticable and that the court
would order the property sold.  Mediation presented an oppor -
tunity to retain the cottage in the family if one faction purchased
the half interest of the other.   There were hard feelings.  no trust.
Anger and resentment.  “Is your goal to get one of us to buy at the
lowest possible price?”  one of the cousins asked, her face drawn
with worry and consternation.  “not at all,” I replied.  She wasn’t
convinced.  She was skeptical.  Of course I would deny what she
thought obvious.  She did not believe me.  When I gave my frame
on the mediator’s role, however, I could almost see a light bulb
turning on over her head.   She visibly relaxed.  She smiled.  She
engaged. An agreement was reached in the second round!
reframing the role of mediator as a neutral, objective third party
motivated to help them exercise their best judgment is powerful.  

Mediator as Educator

Education is an essential element of our job.  First, we
educate the parties and their counsel to achieve a better
understanding of the process.  Mediation is an opportunity to step
back from the fray, climb up to the balcony, and look for a way to
reach an amicable accord.  If a party goal, mediation is an
opportunity to repair relationships, establish effective channels of
communication.  It is not just another stop on the litigation
express.  As educators, we help parties see how they can reduce
costs and seek maximum mutual benefit.  Mediation is the one
place where they can communicate directly with one another, take
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a step back and assess their best and worst alternatives to a
negotiated agreement, determine if resolution might better meet
their underlying needs and interests, and make judgments about
whether the economic costs and potential collateral consequences
are worth the risk.  

Second, we educate about what lies ahead in discovery or trial
if the dispute doesn’t settle.  We assist each party in hearing and
considering the other side’s story; not to accept it as truth.  That’s
rarely going to happen.  Each party has its own view about what
transpired and they’re likely to stick to it.  We ask only that the
alternative story be considered.  We ask, “Is it plausible?  What is
the risk the court or fact finder will believe it?”  When parties
express confidence that the truth will emerge to expose the liars
on the other side, Mediator’s ask their advocates, “How often does
that happen?”  rarely, as it turns out.  

Even if the conflict doesn’t resolve, if participants listen
carefully, they will learn the other side’s perspective, better
appreciate and assess their own strengths and weaknesses, and
discover what it will take to reach agreement.  Information has
value.  Experienced mediators help parties find that value through
education.

Mediator as Host

Typically, we convene the mediation at an agreed upon
venue.  As my office is virtual, I usually mediate in the offices of
one of the lawyers. If a “neutral” location is required, I have a
relationship with a court reporting firm permitting use of their
conference rooms.  Whatever the venue, a good host insures
ample supplies of coffee and beverages, easily available rest
rooms, and space for private and confidential meetings as needed.
Arbitrator don Sugarman taught me years ago that the role of host
includes bringing bagels and cream cheese and fresh fruit in the
morning.  This facilitates working through lunch.  Lunch breaks
can derail progress toward resolution.  If the parties prefer a lunch
break, the mediator is a source of information about ordering in or
nearby restaurants.  After lunch, I break out cookies, chocolate
and a salty snack.  My grandmother taught me, “food is love.”
It’s the grand oral equation!  If the parties break bread together, the
chances of a successful resolution increase.    

Mediator as Interpreter and Translator

In the film “Cool Hand Luke,” Strother Martin famously tells
paul newman, whom he has just beaten to a pulp, “What we got
here is failure to communicate.” Sometimes, a failure to
communicate is the cause of conflict.  In such cases, the mediator’s
role is to make certain the parties have heard and understood each
other.  In some disputes, communication is hampered by zealous
advocacy, competitive personalities, or provocative “fighting”
words.  The adversarial process itself can undermine the likelihood
one side will listen to the other.  In these cases, the mediator’s role
is to interpret messages, translate words, or neutralize the
inflammatory rhetoric so that important issues will be considered

and assessed in their proper light.  Accusations of lying, for
example, generally aggravate conflict.  reframing can lead to better
understanding:  “They have serious questions about credibility and
here’s why….” The language of diplomacy, elevating the discussion
a notch or two, reframing, and inviting participants “up to the
balcony” to look down on the big picture are all tools in the
mediators array of techniques.  

Mediator as Information Exchanger

good settlements generally require the exercise of good
judgment by the parties.  Will rogers taught us that good
judgment comes from experience—and experience comes from
bad judgment.  What are the ingredients for exercising good
judgment?  One ingredient is information.  Most people are not
ready to resolve their dispute unless and until they have all the
information available to consider and process.  This may involve
learning all the facts—as proposed by both sides, the legal
framework and past precedent, the likely evidence—together with
an assessment of the admissibility of that evidence, the quality of
witnesses, the plausibility of the stories told by each, the
inclinations and track record of the trial court, the certainty of the
damages and losses, the experience and talent of the litigators, the
nature and make-up of the jury pool, a realistic understanding of
the risks, a hard eyed assessment of costs and attorney fees; and
more!  A reasoned top or bottom line assessment of settlement
value results from a careful analysis of all these factors refined
and uncovered during the mediation process.

The mediator’s job is to manage the transfer and exchange of
as much information as possible.  The exchange of information is
particularly important should the parties be unready or unwilling to
settle.  There is great value in the mediation process if the parties
come away knowing each other’s numbers, having a better
understanding and appreciation of the risks, the facts, the costs and
the other side’s perspective with which they will contend going
forward.  

Understanding and considering the other side’s perspective is
often an undervalued aspect of the mediation process.  In a
commercial case I mediated, the defendants were escalated,
challenging the good faith of the plaintiff.  defendant’s president
groused, “They didn’t come here to settle!”  Well, I pointed out, the
CEO, the head of human resources, the general counsel, the chief
financial officer and the chief operating officer all flew in for the
day.  plaintiff spent thousands of dollars on plane fare and hotel
accommodations.  I couldn’t even begin to calculate the lost
opportunity costs of an all-day mediation demanding the attention
of the plaintiff’s entire top management team.  “They could have
sent a human resource person.  They could have sent their general
counsel alone.  The officers came.  All of them.  What does that tell
you about whether they are here in bad faith?”  Why would they do
that, I asked, unless motivated to engage in the process?
recognition that the other side was taking the dispute seriously and
treating it with respect was a game changer.  The case settled.  

Mediator as Guide to Needs and Interests

Most parties and their advocates are trained in positional or
distributive bargaining.  They rarely think about, consider or
identify the underlying needs and interests driving the dispute.
Accordingly, another mediator job is to assist the parties in
identifying their own needs and interests and trying to read those
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influencing the stance of their adversaries.  When needs and
interests are identified and examined, the parties may be better
able to formulate proposals that are attractive and positive.

For example, in a non-solicitation case, defendant former
employee resigned to start his own business, inviting current
clients to leave with him in violation of his employment contract.
plaintiff sued for injunctive relief and damages.  The plaintiff’s
CEO, whose business was highly successful and lucrative, did not
actually care whether he recovered any money.  plaintiff cared
about an office full of current employees observing whether
defendant got away with disregarding the same non-solicitation
agreement they signed.  defendant, whose business venture had
not succeeded, was interested in moving on with life and ending
expensive legal representation.  He was more than willing to
acknowledge the validity of his contract to avoid further litigation.
Without exploring underlying needs and interests, resolution
might not have been possible.

Mediator as Negotiation Coach

When the mediation process is boiled down to its least
common denominator, it is nothing more than an assisted
negotiation.  The mediator, neutral, unbiased and objective, is
there to assist the parties in better understanding each other,
removing obstacles to understanding, and communicating in
constructive ways.  A major complaint expressed by litigators is
the mediator who does little more than carry messages and offers
back and forth between the parties without any input or comment.
This is understandable.  A simple messenger adds little value to
the process.  Experienced lawyers know how to pick up the phone
and convey offers and counter offers themselves.  They don’t need
a mediator billing hundreds of dollars per hour to do it for them
at the mediation table.

One of the most valuable roles a mediator can serve is
negotiation coach.  Mediators are well equipped to assist the
participants in formulating proposals, developing the rationale to
explain them, and putting them forward in constructive fashion.
regrettably—perhaps because mediation has become so
popular—many fine lawyers seem to have forgotten how to
negotiate.  Mediator assistance, therefore, can be crucial to
arriving at one side’s bottom line, the other side’s top.  First, the
mediator is the only participant at the table who has been in all
rooms repeatedly throughout the day.  An experienced mediator
takes the “temperature” of each room.  An experienced mediator
hears and understands what is important to the participants.  An
experienced mediator recognizes what will and will not be
welcome.  As a result, the medi ator can offer insight into how to
frame an offer most persuasively4.  

Second, mediators are often skilled and experienced
negotiators themselves.   They recognize the importance of putting
together a verbal message to justify each demand and counter-
offer.  They understand that dollar figures are such loud messages
in and of themselves that wrapping a proposal in text provides a
solid foundation for a more robust and businesslike exchange.
Articulating the rationale for a proposal avoids an unproductive
exchange about “my gut” versus “your gut.”  based on past
experience and observa tion, mediators are in a position to provide
suggestions about what may or may not work.  If the goal is to
solicit a counter-proposal, mediators can explore what is most
likely to accomplish that.5

An important aspect of negotiation coaching is to ask
questions.  How will the other side react to that number?  What do
you think they are expecting to hear from you in this round?  What
message will they read into this number?  As progress is more
likely to result from a reasoned proposal than from a “gut”
proposal, what is the rationale you want to provide?  Is there a
better number you can work with and still leave yourself room to
move?  Will this proposal keep the process in motion?  What is the
risk a party will leave the table?  Is there a more constructive way
to frame the proposal?  How can we frame this to better meet their
needs and interests?

Far too often attorneys want to open the negotiation with
numbers that simply antagonize the other side, leading to retaliation,
impasse or withdrawal from the process.  Managing opening offers,
therefore, is one of the most important challenges of negotiation
coaching.  “Why am I making a ridiculous offer?” they ask.
“because they need to understand that …!”  you can fill in the rest.
Whatever the litigator wants the other side to understand, an
unrealistic proposal only precipitates an equally unrealistic counter.
Lawyers are competitive.  They act reciprocally.  Indeed, unrealistic
numbers cause the receiver to conclude the offeror is neither serious
nor operating from good faith.   regardless of the message intended,
that’s the message received.  

Mediator as Risk Assessor and Agent of Reality 

We’ve all seen it:  Advocates and parties fall in love with their
claims and defenses.  What happens when we’re in love?  We sweep
all the warts and problems under the carpet.  So, too, in the run up
to mediation.  positions harden.  They convince themselves their
story is the only story.  They undervalue the risks and shortcomings.
They assure themselves their numbers are reasonable and the other
side doesn’t get it.  A passionate belief in the righteousness of one’s
cause is a great asset at trial.  It’s not a recipe for success at the
mediation table, where it undermines flexibility and corrodes the
joint problem solver mindset. 

Dispositive Motions:  As a long-time trial lawyer, the value
I bring to the process is an ability to identify risk and ask
participants experience-based questions to insure that a realistic
assessment of the risks is at work.  When risks are reviewed openly
and analytically, the parties are more likely to give them the respect
they deserve. Will the case reach a jury, for example?  Who is
deciding the dispositive motion?  What’s the judge’s track record
in cases like this one?  What is the risk of a successful dispositive
motion here?  Which claims, if any, are likely to survive?  How
will that impact the complexion of the trial?  What impact will
denial of summary judgment have on settlement offers?

Motions in limine:  If there’s a trial, what are the strongest 
pieces of evidence supporting the claims and defenses?  Is there a
risk motions in limine will exclude some or all?  If excluded/
admitted, what is the impact on valuation?  What are the chances
of a new trial if the evidentiary issues are part of an appeal?  does
an evidentiary ruling give the other side a built-in insurance policy
for reversal on appeal?  What will the added cost likely be in time
and resources if an appeal is taken?  

witness assessment:  How do the parties come across?  How
will they stand up on cross examination?  Are there missing

(Continued on page 12)
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“I KNOw wHAT YOUR
JOB IS!”—REFRAMING THE
ROLE OF MEDIATOR

(Continued from page 11)

witnesses or documents?  How sympathetic is the claim?  In an
employment case, will the same considerations that influenced the
decision maker influence the jury?  Are the key witnesses
believable?  How will you handle this problem or that?

BATNA/wATNA:  Fisher and Ury in their landmark book,
“getting to yes,” taught us about bATnA and WATnA.  What is
your best and worst alternative to a negotiated agreement?  What
does your worst day look like?  What is the most likely alternative
to a negotiated agreement (MLATnA)?  How does your bATnA/
WATnA/MLATnA compare to the offer on the table?

Collateral consequences: Have the parties considered
collateral consequences?  How likely is this case to result in the
public exposure of private or embarrassing facts?  Will the media
be interested in this case?  Will media attention have an impact on
product sales or the market?  Might a verdict impact claims of
other potential parties similarly situated?  Will the dispute result
in important non-parties being dragged in:  customers, bankers,
clients, patients, distributors, vendors, etc.?  What is the risk of
negative consequences from dragging in outsiders with whom the
parties do business? 

Case evaluation:  Has the case gone through case evaluation
under MCr 2.403?  What was the result?  Why did the case not
settle?  Who was on the panel?  What did they miss?  How are case
evaluators any different from members of the jury pool?  

Fees and costs:  How much has been spent on attorney fees
and costs to date?  How much more is likely to be spent to be
ready for trial?  What’s the cost of trial?  What is the risk the loser
will be ordered to pay the attorney fees and costs of the other side
as sanctions under MCr 2.403 or pursuant to a fee shifting
statute?  Is the principle worth the cost?  Could the needs and
interests of a party be met without trial?  In an era where no more
than 1% of the cases are being tried, what makes this dispute a
candidate for a full-blown trial on the merits?  Would the parties
be better off managing their risk?  How can they best do so?  As
bill Sankbiel liked to say, “A good settlement is better than a good
case.  you can always lose a good case.”  Judge david Lawson
adds “A good settlement is an exchange of risk for certainty.“ A
good mediator helps the parties weigh these considerations.    

Mediator as Messenger

An important role for the mediator is to be a messenger,
carrying offers and counter-offers back and forth between rooms,
encouraging movement, translating messages and rationales into
language the other side will listen to, process and understand.
Sometimes, even when the parties reject joint sessions they have
a message or two they truly want the other side to hear.  “you
didn’t handle this right.”  “This shouldn’t happen to anyone else.”
“This was not personal.  We followed our procedures.”  They may
prefer that the mediator convey the message.  If the message is
“I’m sorry,” experienced mediators push back.  A good apology is
best delivered in person by the parties.  Mediators should lay the

ground work by preparing one party to deliver it, the other party
to receive it.

If the parties are interested in relationship repair, exploring
possible business solutions or establishing new channels of
communication for the future, the mediator can assist in working
through whatever needs to be done for that to happen.  In a dispute
over a commercial lease, for example, part of the tenant’s
frustration was how its many complaints fell on deaf ears.  The
landlord experienced frustration when the tenant engaged in self-
help repairs the cost of which were then deducted from the
rent—which occurred whenever the landlord didn’t seem
sufficiently responsive.  A new complaint process was developed
through mediation that both sides have found addressed their
respective concerns. 

Mediator as Painter of the Courtroom Picture

Another important aspect of the mediator role is exploring
the expectations each party brings to the table about trial.  Outside
the profession, most people have no clue what a real trial looks
like.  In the last several years, I’ve discovered that neither do many
litigators.  In 2017, less than 1% of all cases in Michigan went to
trial.  Lawyers are no longer getting first hand trial experience.
For most litigants, what they know about trials comes from
television and the movies.  They have no sense of what a
courtroom actually looks like, what’s necessary to prepare, how
evidence is introduced, the limited time they will have to make
their case, the number of breaks they get, the impact a judge can
have on the proceedings, restrictions on what they can say to the
jury and what it’s like to be cross-examined by a skilled advocate.
An important technique for the mediator, therefore, is to engage
the litigators in painting the courtroom picture, delivering a
realistic appreciation for what can be expected.  Many litigants
are surprised to learn that their day in court is not what they
imagined.  One small example: many parties believe they can
simply take the stand, swear to tell the truth, turn to the jury,
explain their case, and persuade jurors to rule in their favor.  not
so fast.  We proceed by questions and answers.  There are no
narratives.  Questions cannot be leading; they must be open ended.
The testimony must be admissible.  There are rules about
admission of documents.  Witnesses are not permitted to go
beyond the questions asked.  proving someone a liar is difficult
and rare.  Understanding how a claim or defense will unfold in
the courtroom can have a prophylactic impact on a participant’s
desire to roll the dice. 

Conclusion

Mediators are accustomed to identifying and removing
impediments to resolution.  We dismantle road blocks preventing
trust from developing between parties.  We build relationships and
gain participant trust for ourselves or our process.  We dig down
to interests and needs.  We translate each party’s message into
words likely to be heard and understood in the other room.  We
identify and explore risk.  We make suggestions about formulating
proposals.  We are agents of reality.  We help parties assess value
based upon risk.  We aid in the search for common ground and
brainstorm options for resolution.  We assist in relationship repair
when that is of value, and we open new channels of
communication.  Every day in our practices we are faced with
parties filled with suspicion of one another, a strong sense of
victimhood, escalated emotions, misunderstandings, failures to
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communicate, unrealistic expectations, weak risk analysis,
ignorance of the cost of non-agreement and more.  When parties
reach out to hire a mediator for help in resolving their dispute, an
additional obstacle may be present: skepticism, misperception and
distrust about our role in the process.  We may be viewed as one
more hurdle standing between them and a desired result.  We must
reframe this erroneous “job description” and replace a negative
perception with a positive one. by explaining we are there to
provide information about risk and cost, and by gaining their
confidence in our process and establishing the foundation for a
WIn/WIn resolution, we assist them in deciding whether to settle
and at what level.  That’s our job!

—END NOTES—

1 For every party willing to disclose skepticism, I worry about the participants who
keep similar perceptions to themselves.

2 Later in this article I address some of the other significant roles or responsibilities of
mediators.  

3 Thanks and a “tip of the hat” to bill Marsh, global Mediator of the year in 2014-15,
who presented at a 2018 conference of the International Academy of Mediators in
Cleveland, Ohio.  Marsh nails it!

4 A negotiation coach doesn’t dictate what the parties should settle for; only how best
to reach their own goals and objectives.

5 no one knows the case as well as the advocates.  I recognize that I will never have
their grasp.  Accordingly, I assure the lawyers that there is no down side to rejecting
mediator negotiation suggestions.  It does not hurt my feelings.  They are free to do
it without fear that I won’t like it. �

ADDING A MEDIATOR

ADDS VALUE

Mike Nowakowski
Mediator and Arbitrator

The addition of a professional mediator adds value to any
dispute resolution or problem-solving process, like the
negotiation of a collective bargaining agreement.  Why add
the expense and time of the intervention of a third-party
neutral when an advocate may already be engaged to assist a
client?  A skilled professional can add value well beyond cost
in several ways during each of three significant time frames:
prior to the actual negotiation; during the bargaining; and
after the bargaining has been completed.

Pre-bargaining. before the actual negotiation of a collective
bargaining agreement, the mediator may assist in an
assessment of the actual relationship between the parties,
provide training when necessary, and help to develop a
collaborative relationship to ultimately resolve any disputes
that the parties may have.

 Assessment: What is the relationship between the
parties as we prepare to bargain?  Have there been
changes in labor and management positions that
resulted in more difficult resolution of differences?
Are there personality conflicts that may impact the
bargaining of a new contract?  What issues have
surfaced under the current/ prior agreements that have
not been resolved?  Are new issues looming that will
need to be addressed?

Although an advocate/attorney or representative can
assist in making this assessment, the mediator (a third-
party neutral) can provide the confidentiality that may
be essential going forward.  Individuals are not likely
to be open and frank in revealing important information
without some assurances of confidentiality.  The result
of this inquiry may be that “the elephant in the room”
may need to be dealt with directly, or perhaps even
ignored.

 Training: The mediator may suggest that further
training of the parties in a variety of skills, such as
effective com muni cation, interest-based problem
solving, the use of consensus as well as the cost/
benefit risk analysis of a cooperative relationship.  The
neutral, rather than the advocate/representative, should
be able to provide this training to both sides in a joint
fashion, where everyone involved is hearing the same
message at the same time.  This joint approach will
provide a greater chance of acceptance by each.

(Continued on page 14)
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Without the acceptance or buy-in by the individuals
and the institutions involved, the best efforts could be
doomed to failure.  As an advocate/representative for
any party, I am not going to be able to tell my
counterpart to the dispute, how to act, nor what to do.
They will be skeptical and defensive.

 Assist in building a collaborative relationship: A
respected mediator can assist in building trust, or at
least the means to achieve trust during this
introductory phase. Issues can be jointly identified and
the parties can be developing the skill to identify their
interests and options to meet their joint and separate
interests. Lastly, the mediator can assist the parties to
develop a method or system to evaluate the many
options that may potentially resolve the issues, and can
help with the time frame and process-design for the
actual negotiation.

During the Negotiation Process. Helping to facilitate the
actual negotiation or problem-solving process is the
fundamental responsibility of a mediator.  He or she may
work with the negotiating parties in joint session, separate
session or caucus, and perhaps in a “side-bar”, or off-the-
record session.  When the negotiations are progressing well,
and the parties are communicating effectively, the joint-
session is most appropriate.  However, when emotions are
elevated, and the mediator begins to sense a lack of progress,
it may be better to discuss sensitive items in a separate session
or caucus.   There the mediator can probe the disputants about
their underlying interests, facts that are not easily determined,
or many other factors that may affect the ultimate resolution.
At some point, the mediator may request to meet with the
representatives of each side in a private, off-the-record
meeting to explore concerns that have come forth during the
bargaining—but cannot easily be discussed with a number of
individuals present at the same time.

 Characteristics of mediation:

 Mediators are neutral—they have no interest in the
outcome of the dispute.  The goal of the mediator is
to achieve a resolution that is acceptable to the
parties.

 Mediators themselves must be acceptable to the
parties. The process is voluntary and can be
terminated at any time by either party.  Furthermore,
the mediator must be trusted with the information
necessary to resolve the dispute.

ADDING A MEDIATOR
ADDS VALUE

(Continued from page 13)

 The mediation process is confidential.  All that is said
to the mediator in a separate session or caucus, will
be kept confidential, except information that the
parties authorize the mediator to communicate to the
other side.  Further more, the mediator will not testify
in any further proceeding should the dispute not be
resolved.  Thus, all com muni cation in the mediation
process shall be deemed “settlement discussions”
and protected from public disclosure.

 The mediation process is informal and loosely
structured.  Unlike arbitration or litigation, the
parties retain and share control with the mediator.

 In mediation, the mediator makes no decision.
Mediators have no authority to decide anything—
the desired outcome is a negotiated settlement.  The
mediator does not decide who is right or wrong, or
what should be the ultimate solution.  The process
allows for greater creativity in assisting to formulate
a solution that will not only solve the problem, but
perhaps prevent it from reoccurring.

 Roles/functions of mediation: 

 Mediators are often an agent of reality.  The process
may help the parties to distinguish what is
“realistic” versus what is “reasonable”.  The latter
may be true, but simply not achievable.  Much of
this reality check can be accomplished in a caucus,
where the parties will be able to answer questions
and not be embarrassed by the answers.

 Mediators help the parties to gain trust—in the
process as well as the mediator.  necessary is trust
in the mediator’s skill and ability to actually be of
assistance to the parties.

 Mediators help control the process when necessary.
This may be necessary when emotions get out of
control and hinder progress.  The mediator may
help keep the discussion on track and avoid
disruptions or distractions.  When the negotia tions
are progressing, a good mediator will get out of the
way.

 Mediators assist in helping define the issues or
problems to be resolved.  It is not uncommon for
each side to have a different view of the problem.
no resolution can be reached if you are trying to
solve one problem, and I am trying to solve another.
Can we agree (hopefully in objective language)
what is the issue or problem to be resolved?

 Mediation helps to develop an understanding of
underlying interests for each side to the dispute.
Are these joint or shared interests, separate, or
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(Continued on page 16

conflicting interests?  Often, parties to a dispute fail
to recognize that they have many joint or shared
interests that do not conflict.  

Mediators help the parties to develop options to solve
the issue or problem.  Too many times, parties to a
dispute believe there is only one solution to the
problem, when often, many exist.  Once they under -
stand each other’s separate and shared interests, they
may be able to find an option to satisfy those interests.

Mediators may help the parties to recognize what may
happen if an agreement cannot be reached.  The
“bATnA” is the “best alternative to a negotiated
agreement”—that is to be distin guished from the best
settlement option—but rather, what is the best
outcome if no agreement is reached.  The “WATnA”
is the “worst alternative to a negotiated agreement”—
what is the worst possible outcome if the parties do
not reach a settlement?  Most negotiators over estimate
their own bATnA, and underestimate their WATnA.
Similarly, most negotiators underestimate the bATnA
of their counterparts, and over estimate their WATnA.

 Skills/attributes of a good mediator:

 Knowledge of the negotiation process—mediators
should be good negotiators.

 Knowledge of the subject matter is often required.
However, good mediators can also be quickly
educated about the subject of the negotiation, and
assist as a process expert.

 Mediators should be good communicators. Most
impor tantly, a good mediator is a good listener, and
is able to ask appropriate questions. broad elicitors
to get generalizations, and narrow elicitors to get
specific answers.  Appropriate questions prevent
defensive reactions, and often get individuals to
reconsider their positions.

 Mediators are empathetic—able to put themselves
in the other person’s shoes.  This should be
distinguished from sympathy—which often makes
the situation worse.

 Mediators are educators—able to assist the parties
to understand a variety of items.

 Mediators help control the climate of the
negotiation—particularly in helping to move from
a competitive to a cooperative (or perhaps even a
collaborative) environment.

 Mediators have a good sense of timing—much in
negotia tion depends upon timing.  When to offer a

suggestion/recommendation/proposal is critical to
getting a positive response.  Similarly, when to
continue in joint or separate session is also based
upon an assessment of the proper time.

 Mediators may offer “supposals”—ideas or options
to be considered.  This is usually done in caucus, so
that neither party jeopardizes its table position when
considering a possible settlement.

 Face-saving—mediators may be able to assist one
or more of the participants to save face when
offering a suggestion (from the mediator) that the
parties may accept, but cannot put forth for a
variety of reasons.

After the negotiations are concluded. Once the negotiations
have been completed, a mediator can still add value in a
variety of roles.

 Assist in the implementation of the negotiated
agreement: A mediator, particularly one who was
involved in the facilitation of the negotiations, may be
valuable in the implementation of the new agreement.
The neutral can remind the negotiators how the
particular item was resolved and what was the
understanding of each side in acceptance of a proposal
or supposal.  If some aspects of the issue were ignored
(deliberately or inadvertently) the mediator can pick up
with further negotiation.  A subtle reminder to the
parties that the “heavy lifting” was already done, and a
little more work is necessary.

 Deal with the continued negotiation of an issue
deferred by the parties. A mediator may be able to
suggest to the parties during the negotiation that it may
be best to defer the negotiation of a particular issue or
issues.  It may be that a particular problem is just too
divisive, complex, costly or time-consuming to be
resolved as part of a complete agreement by contract
expiration.  In that instance, the mediator can suggest
deferral of that discussion until after the contract has
been resolved.  by mutual agreement, the mediator
may assist the parties to negotiate that issue during the
term of the agreement, with implementation of the
settlement as agreed to by the parties.

 Facilitate ongoing discussion via a labor-
management committee: A mediator can assist the
parties to a collective bargaining agreement to address
issues of mutual concern during the term of the
agreement, without formal bargaining.  This can be
done via a joint labor-management committee.
Typically, a collective bargaining agreement may be
limited in addressing any and all concerns that may
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REGULATING

RECREATIONAL

MARIJUANA IN THE

wORKPLACE

Sarah L. Nirenberg
Kienbaum Hardy Viviano Pelton Forrest

Michigan has officially become the tenth state, in
addition to Washington d.C., to legalize the recreational
use of marijuana.  On november 6, 2018, Michigan
voters passed proposal 1 by a 12 percentage point margin,
56 to 44, creating the Michigan regulation and Taxation
of Marihuana Act (MrTMA), which allows individ uals
over the age of 21 to use marijuana, possess up to 2.5
ounces, and grow up to 12 plants in their residence for
recreational use.  (yes, the Michigan statute does misspell
marijuana.)

public support for the legalization of the recreational use
of marijuana was not overwhelming, but it is clear that
public percep tion in Michigan about marijuana has shifted
to acceptance.  yet, in the weeks since the law went into
effect, employers probably have not noticed any major
changes in their workforces.  Employees who were not
previously lighting up or consuming cannabis edibles before
the last election are not likely to have suddenly jumped on
the pot wagon.  Although employers may not find many
employees coming to work with the munchies tomorrow,
research suggests that full legalization of marijuana may
lead to more widespread use and addiction, particularly
among adults.

At present, those seeking marijuana legally have to
grow it for themselves or receive it locally in the form of a
“gift,” as it will not be commercially available until the
state develops regulations governing this market and starts
to award commercial and retail licenses.  because the state
has a one-year deadline to develop these regulations,
licenses are expected to be issued in early 2020.  Under the
Act, municipalities can opt out of allowing marijuana retail
establishments. Over 60 municipalities so far have been
reported as being “total buzzkills.”  In the metro-detroit
area, these include grosse pointe, Village of Milford,
northville, Allen park, plymouth, Troy, pontiac, Livonia,
and birmingham.

because marijuana is still considered an illegal drug by
the federal government, it cannot be legally transported
from Canada, shipped or mailed through either the U.S.
postal Service or other private carriers, or transported by
either car or plane from a state that has legalized it.  Until
there are retail establishments in Michigan, most will
purchase it from an unauthorized source.  So long as a

ADDING A MEDIATOR
ADDS VALUE
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arise during its term.  people, conditions and time all
change the dynamics of the labor-management
relation  ship.  An LMC (labor-man age ment committee)
is an excellent vehicle for addressing the concerns of
the parties that fall short of contract issues, or need to
be addressed in a more informal way than the grievance
procedure.  Items that could be discussed include
everything from changing business conditions to
concerns of employees that have gone unnoticed by
management. The mediator can help in the establish -
ment of an LMC, through ground rules, facilitation of
meetings, or even communication of the results of such
meetings to all constituents.

 Resolving grievances that may occur despite the best
efforts of the parties: no collective bargaining agree -
ment is perfect—disputes are likely to occur, even under
the best of situations.  grievances are best resolved as
expeditiously as possible, and at the lowest institutional
level.  Mediators can provide training to accomplish
this.  However, if a particular grievance cannot be
resolved, grievance mediation may be helpful.  As an
ad hoc addition to the negotiated griev ance procedure,
or as a regular, pre-arbitration step, the involvement of
the mediator may lead to resolution of grievances that
may have been complicated by economic, political or
interpersonal considerations. grievance mediation has
been particularly successful in saving the time, cost, and
uncertainty of proceeding to arbitration.

 Resolution of issues dealing with both the contract
and the law: In many instances, an alleged grievance
may be subject to not only the grievance procedure, but
also the application of the legal system, such as an
employment discrimination claim resulting in an
EEOC charge, or an alleged unfair labor practice with
a charge filed at the nLrb.  rather than have these
claims resolved in multiple forums, at significant
additional cost and time, mediation can resolve
multiple issues simultaneously, with a final settlement
agreement resulting in the dismissal or withdrawal of
collateral claims.

Why then utilize the skills of a competent, profes sional
mediator?  Whether before, during or after nego tia -
tions, the mediator, as a trusted neutral third-party can
have access to the “other side” in a way no advocate
can.  Even the best experienced negotiators cannot
“float an idea” or create a “mediator’s proposal”
without it being tied to one’s official position.
Mediators can be invaluable in reaching a resolution
of a dispute and even helping the parties maintain a
relationship.  Mediators can add value! �
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person is not caught unlawfully purchasing or transporting
marijuana, the possession of 2.5 ounces or less—even if
obtained illegally—will not result in criminal liability under
Michigan law.  For the time being, the demand for
marijuana will exceed its lawful supply.  Consequently,
increased use could result in greater prevalence of
distribution on work premises. 

Employers still have wide discretion when it comes to
regu lating their employees’ use or possession of marijuana
at work.  Employers are not required to accommodate the
use of marijuana in the workplace, or on their property,
and are not prohibited from “disciplining an employee for
violation of a workplace drug policy or for working while
under the influence of marihuana . . .  [or] refusing to hire,
discharging, disciplining, or otherwise taking an adverse
employment action against a person with respect to hire,
tenure, terms, conditions, or privileges of employment
because of that person’s violation of a workplace drug
policy or because that person was working while under the
influence of marihuana.”  Significantly, Michigan does not
have limits on private workplace drug testing, which
includes testing for marijuana.

given medical and recreational marijuana’s potential
impact on the workforce, employers should turn their
attention to their personnel policies: 

 Evaluate goals for regulating their employees’
marijuana use.

 review policies with those goals in mind.

 Create or update policies to reflect those goals while
clearly identifying what is prohibited.

 decide where you, as an employer, want to be on the
wide spec trum between “zero tolerance” and “no
possession/no impairment” only. 

An overarching consideration for a policy regulating
marijuana in the workplace should be the nature of the job
and whether it is dangerous, involves operating heavy
machinery, or involves the safety or caretaking of others.
In those work environments, a “zero tolerance” policy may
be the most desirable to mitigate the risk of harm to workers
and others.  In addition, employers that receive federal
grants or are federal contractors may be required to maintain
a drug-free workplace if they are covered by the federal
drug Free Workplace Act.

Employers that do not have these concerns or
requirements may nonetheless choose to have a “zero
tolerance” policy merely because it presents a lesser risk of
disparate treatment claims compared to a policy that only

prohibits possession or impairment on work premises.
Employers with “zero tolerance” policies must still ensure
the policy is enforced consistently—even against a highly
valuable employee—to avoid claims that another employee
has been treated differently based on a protected
characteristic.

On the other hand, employers that require impair -
ment as a predicate for disciplinary action must deal
with the same difficult issue confronting law enforce -
ment officers arresting individuals for driving under the
influence of marijuana—determining whether a person
is impaired is inevitably subjective.  Employment
decisions based on subjective observations often yield
inconsistent results, exposing the employer to disparate
treatment claims.

Many employers may find a “no possession/no
impairment” policy best suits the needs of their business.
Some employers may not care what their workers do on
their free time, so long as their possession and use of
marijuana does not adversely affect work performance.
Some might face severe recruitment and retention problems
if they had a “zero tolerance” policy, especially if pre-
employment or random drug testing is used.

regardless of whether the policy is “zero tolerance” or
“impaired only,” supervisors must have adequate training
to identify common signs of being high, such as enlarged
pupils, red glassy eyes, difficulty following directions,
delayed reactions, poor muscle and limb coordination,
distorted senses, panic, and anxiety.  Unfortunately, this is
not an easy task as research shows that THC (the
psychoactive ingredient in marijuana) not only lingers in
the body inconsistently depending on numerous factors,
but also has unpredictable cognitive effects from user to
user.

Employers with any type of drug testing policy are also
advised to take affirmative steps to educate their employees
on the adverse effects of marijuana, drug addiction and
dependency, and how the body metabolizes cannabis.
While employees surely understand the risk of ingesting
marijuana immediately before or during work, many will
not appreciate that THC can remain in their system for many
weeks.

Michigan voters have spoken clearly in favor of
decriminalizing what remains a Schedule One drug under
federal law.  While the stigma against recreational and
medicinal use of marijuana seems to have quickly
dissipated, there remains a haze around the long-term effects
of high concentrations of THC and the impact increased use
will have on the two activities most people participate in
daily: working and driving. �
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MERC UPDATE

Andrew J. Gordon 
White Schneider PC 

A summary of two recent decisions issued by the Michigan
Employ ment relations Commission (the “Commission”) follows.
decisions of the Commission may be reviewed on the bureau of
Employment relations’ website at www.michigan.gov/merc.

Macomb County -and- Michigan Fraternal Order of Police
Labor Council, Case no. C16 K-125 (november 14, 2018) 

The Michigan Fraternal Order of police Labor Council
(FOp) filed a Charge against Macomb County (Employer)
alleging the Employer violated pErA by failing to recognize it
as the authorized bargaining representative under pErA and
failing to remit all dues collected by the County.  dues were
instead remitted to the incumbent union, the police Officers
Association of Michigan (pOAM) until the current contract’s
expiration date. The matter was assigned to Administrative Law
Judge Travis Calderwood (ALJ). 

On August 5, 2016, the FOp filed a representation petition
with the Michigan Employment relations Commission (the
Commission) seeking to replace the pOAM as the authorized
agent for all “Sheriff’s department deputies and dispatchers” 
as a part of Case no. r16 g-067.  An election was conducted 
by mail in October 2016.  The FOp won the representation
election by a vote of 108 to 13, and the Commission certified
the FOp as the authorized bargaining representative on October
18, 2016. 

The following day, the FOp wrote to the pOAM and offered
to assume bargaining and representation duties effective as of
november 2, 2016.  Consequently, the FOp asked the pOAM to
cease collecting dues as of that date.  The FOp also contacted the
Employer’s director of Human resources and requested dues
collected by the Employer be sent to the FOp instead of the
pOAM as of november 2, 2016.  In late October, the FOp had
agreed to certain bargaining concessions and represented a
bargaining unit member in an investigatory meeting. 

On november 1, 2016, the FOp again requested to begin
receiving dues collected beginning november 2.  The Employer
responded by stating the pOAM was still the exclusive bargaining
representative until the current contract was to expire on
december 31, 2016.  On november 9, 2016, the FOp’s attorney
sent a letter to the Employer demanding it “acknowledge and
recognized” the FOp as the exclusive bargaining representative
and cease all formal or informal recognition of the pOAM.  The
pOAM then weighed in by stating it expected the Employer to
continue its recognition of the pOAM through december 31,
2016.  The Employer continued remitting dues to the pOAM, not
the FOp, through december 31, 2016.  

The FOp filed its Charge alleging the Employer failed to
recognize the FOp as the exclusive bargaining representative in
violation of 10(1)(a) and (e) of pErA.  On February 9, 2018, ALJ
Calderwood recommended the Charge be dismissed in its entirety
on summary disposition since the Employer had allowed the FOp
to act freely in representing the bargaining unit before december

31, 2016, and the Employer followed Commission precedent by
continuing to remit dues to the incumbent union until the
expiration of the then-existing contract. The FOp filed
exceptions on March 5, 2018. 

When a representation election occurs during the term of a
contract, the Commission has held previously that the contract
continues in effect even when the incumbent labor representative
is defeated. While the Commission recognized the FOp offered
to take over representation from the pOAM as of november 2,
2016, the pOAM rejected the offer and never disclaimed its
interest in the unit. 

When an incumbent union is ousted during the term of an
existing contract, the employer is under competing obligations:
(1) to comply with the then-existing contract until its expiration,
including provisions to deduct dues for the incumbent union; and
(2) to bargain with the new representative, even though the new
representative remains bound by the terms of the existing
contract. Since the Employer clearly abided by these obliga-
 tions, the Commission determined it would be manifestly unfair
if the Employer were punished for doing so.  The Commission
upheld the ALJ’s recommended order to dismiss the Charge in
its entirety. 

International Alliance of Theatrical Stage Employees (IATSE),
Local 274 -and- Jason Endres, Case nO. CU18 d-008
(november 26, 2018).

On April 26, 2018, Jason Endres (Endres), a member of the
International Alliance of Theatrical Stage Employees (IATSE),
Local 274, filed a Charge against the labor representative alleging
IATSE violated Section 10 of pErA.  The matter was assigned
to Administrative Law Judge Julia C. Stern (ALJ).  On May 29,
2018, IATSE filed a motion for summary dismissal pursuant to
Michigan Employment relations Commission (Commission)
rule 165(2)(d) and (f).  Endres filed a response on June 18, 2018,
and IATSE filed a reply to the response on July 5, 2018. 

Endres was employed by Michigan State University at its
breslin Student Events Center Arena (breslin Center). Endres
received employment referrals from IATSE to work as a full-
time on-call stagehand. IATSE operates a hiring hall.  It
maintains four referral lists for on-call employment:  A, b, C,
and d. Individuals are placed on a referral list based on their
skills, the amount of work they have performed in the past, and
their availability.  Endres was on IATSE’s Class b referral list.
He is eligible for referrals for regular stagehand work for which
he receives a “base stagehand” rate, and he is also eligible to
work as a head carpenter, a “lead” position for which he is paid
a higher hourly rate. 

On October 20, 2017, IATSE’s business representatives
assigned Endres to work at the breslin Center as a stagehand
during the “load in” phase of an event and then as a head carpenter
during the “load out” phase.  Endres accepted the assignment.  On
that day, Endres worked the “load in” phase.  When the “load out”
phase began, Endres signed in as head carpenter but learned the
crew was short several stagehands. The house stage manager told
Endres he would be instead working as a stage hand, Endres
protested that he was there to work as a head carpenter.  Endres
contacted the IATSE business representative to inquire about the
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(Continued on page 20

UNITED STATES 

SUPREME COURT UPDATE

Regan K. Dahle
Butzel Long

State Employers Subject to ADEA, Regardless of

Size

The plaintiffs in Mount Lemmon Fire District v. Guido,
139 S.Ct. 22 (2018) were the two oldest full-time
employees of the defendant Fire district, a political
subdivision of the State of Arizona.  After the Fire district
terminated their employment, the two employees filed a
lawsuit alleging age discrim ination.  The trial court
dismissed the suit on the grounds that the Fire district was
not an “employer” under the Age discrimination in
Employment Act (AdEA), because it did not employ 20 or
more employees.  29 U.S.C. §630(b).  The plaintiffs
appealed, arguing that the 20-employee minimum does not
apply if the employer is a State or a political subdivision of
a State.  The Court of Appeals agreed with the plaintiffs,
reversed the trial court’s decision, and remanded the case.
The Fire district successfully sought cert on this issue of
statutory interpretation. 

The Supreme Court held that the plain language of the
statute exempts State entities from the 20 or more
employee threshold applied to private employers.  The
Court acknowledged that “read ing the AdEA as written to
apply to States and political subdivisions regardless of size
gives the AdEA, in this regard, a broader reach than Title
VII,” but concluded that such a reading would be consistent
with Congress’ intent for the AdEA. Id. at 26.  Further -
more, the Court reasoned that the AdEA should be
interpreted in reference to the Fair Labor Standards Act
(FLSA), not Title VII, because much of the AdEA is
modeled on the FLSA.  Id. The Supreme Court also noted
that the EEOC has consistently ignored the 20 or more
employee requirement of the AdEA in cases involving
state and local government employers.  Id.  The Court
ultimately affirmed the Court of Appeals’ decision finding
in favor of the plaintiffs.

Independent Contractor Agreements Exempt under

FAA

In Oliveira v. New Prime, Inc., 857 F.3d 7 (1st Cir.
2017), the plaintiff entered into an independent contractor
truck driver agreement with new prime.  The Agreement
contained a mandatory arbitration clause.  After new

situation and informed the business representative he had a sinus
headache.  IATSE said it would send a replacement for him.
When Endres refused to work the “load out” phase as a stage
hand, the stage manager protested.  As Endres left, the stage
manager threatened that Endres would never work at the breslin
Center again. 

Though he did receive work at the breslin Center on at least
one occasion over the next several months, Endres was
technically “banned” from working there.  Endres did not become
aware of the “ban” until his name was removed from a sign-in
sheet on March 12, 2018.  Endres requested IATSE file a
grievance over his “ban” from the breslin Center, but the union
refused.  Endres eventually apologized to the stage manager on
April 18, 2018.  He subsequently alleged IATSE violated its duty
of fair representation by failing to tell him of the ban and refusing
to file a grievance on his behalf.

A union’s legal duty toward its members is comprised of
three distinct responsibilities:  (1) to serve the interests of all
members without hostility or discrimination towards any; (2) to
exercise its discretion in complete good faith and honesty; and (3)
to avoid arbitrary conduct.  A union’s responsibility is to its whole
membership, so the union has considerable discretion to decide
whether to proceed with a particular grievance.  The Commission
does not substitute its judgment as to the merits of the grievance
for that of the union.  A union’s decision whether to pursue a
grievance is held lawful so long as it is not outside the range of
reasonableness.  Since the facts did not demonstrate IATSE
representatives had an ill motive in failing to inform Endres he
was banned from work at the breslin Center, and the contract
could be interpreted to allow the stage manager to deny Endres
work at that location under the circumstances, ALJ Stern
determined there was not sufficient evidence to prove IATSE
acted in bad faith.  Accordingly, ALJ Stern found IATSE’s
conduct was neither irrational or unreasonable. 

ALJ Stern recommended dismissal of the Charge pursuant to
rule 165.  no exceptions were filed. �

wRITER’S BLOCK?
you know you’ve been feeling a need to write a

feature  article for Lawnotes.  but the
muse is elusive.  And you just can’t
find the perfect topic.  you make the
excuse that it’s the press of other

business but in your heart you
know it’s just writer’s block.  We
can help. On request, we will

help you with ideas for article topics, no strings
attached, free consultation.  Also, we will give you our
expert assessment of your ideas, at no charge.  no idea
is too ridiculous to get assessed.  This is how Larry
Flynt got started.  you have been unpublished too long.
Contact Lawnotes editor Stuart M. Israel at Legghio &
Israel, p.C., 306 South Washington, Suite 600, royal
Oak, Mich igan 48067 or (248) 398-5900 or
israel@legghioisrael.com.



ART IMITATES LIFE

Stuart M. Israel
Legghio & Israel, P.C.
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The photos accompanying this column, courtesy of
Shel Stark, depict a 20” x 20” wall hanging created by
quilter deb grifka, on display at Sweetwaters Coffee &
Tea in Ann Arbor.  

The looping line on the second wall hanging from the
left is in bright printer’s red.  For some reason, it made Shel
think of me.  no doubt I’ve used such looping red lines on
Shel’s Lawnotes manuscripts—and many others’ manu -
scripts, draft briefs, refrigerator notes, etc.—to provide
welcome guidance on the virtue of brevity.

Such looping red lines are used by editors to eliminate
words and phrases better replaced or left out altogether.

Lawnotes displays deb grifka’s art with her per mis -
sion. She can be contacted at ehq@sbcglobal.net.

Lawnotes is happy to launch Shel Stark’s new career as
photographer.  Shel—litigator, educator, mediator, and now
art maven—can be contacted in Ann Arbor coffee shops or
using the means listed in the bar directory.  I predict more
red-pen looping-line edits in Shel’s future. �

The looping line, second from the left, is in

printer’s red; the piece is titled “Omit.”

prime allegedly consistently underpaid him, the plaintiff
brought a putative class action against new prime for
minimum wage violations, breach of contract and unjust
enrichment.  new prime sought to compel arbitration, per
the terms of the Agreement.  The plaintiff responded that
the Agreement was an employment agreement for an
employee engaged in interstate commerce, and thereby,
exempt under Section 1 of the Federal Arbitration Act
(FAA).  He also argued that a judge, not an arbitrator,
should decide the issue of arbitrability.  The trial court
denied new prime’s motion to compel arbitration, and
new prime appealed.  The Court of Appeals held that the
district court had jurisdiction to determine arbitrability and
also that the Section 1 exemption applied to the
Agreement.  new prime sought cert, and the Supreme
Court granted the petition to consider whether:  (1) a court
or an arbitrator should determine the applicability of the
Section 1 exemption of the FAA; and (2) the FAA
exemption for employment contracts applies to inde -
pendent contractor agreements. 

In affirming the Court of Appeals’ decision, the
Supreme Court noted that the FAA does not grant courts
unlimited authority to enforce arbitration agree ments and
that Congress specifically exempted certain types of
agreements from the FAA’s reach.  The Court concluded
that because parties file lawsuits asking courts to enforce
the FAA and compel arbitration, courts, not arbitrators,
should determine whether the FAA applies to a particular
arbitration agreement.   As to the issue of whether the FAA
exemption for “contracts of employment” applies to
independent contractor agreements, the Court reached
back to 1925, the year the FAA was enacted, to determine
Congressional intent: “[I]t’s a ‘fun da mental canon of
statutory construction’ that words generally should be
‘interpreted as taking their ordinary . . . meaning . . . at the
time Con gress enacted the statute.”  New Prime Inc. v.
Oliveira, 139 S.Ct. 532, 539 (2019).  To determine the
ordinary meaning of the word “employment” in 1925, the
Court reviewed early 20th-century court cases and
dictionaries and found that, “[b]ack then, dictionaries
tended to treat ‘em ployment’ more or less as a synonym
for ‘work.’ nor did they distinguish between different
kinds of work or work ers: All work was treated as
employment, whether or not the common law criteria for
a master-servant relationship happened to be satisfied.”
Id., 539-40.  Thus, as to Mr. Oliveira’s independent
contractor agreement, the Court concluded that it qualified
as a contract of employment that was subject to the FAA
exemption. �

UNITED STATES
SUPREME COURT UPDATE

(Continued from page 19)
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MEGAN P. NORRIS

2019 LELS DISTINGUISHED

SERVICE AwARD RECIPIENT

The State bar of Michigan Labor and Employment Law
Section distinguished Service Award is presented to persons
who, for a period of 20 years or more

 have made major contributions to the practice of
labor and employment law;

 reflect the highest ethical principles, including
principles of civility and professionalism;

 have advanced the development of labor and
employment law;

 have a long-established commitment to excellence;
and

 are recognized and respected by all constituents in
the labor and employment community.

Past Recipients

1997 Theodore Sachs 2009 Sheldon J. Stark

1998 William M. Saxton 2010 Leonard d. givens

1999 george T. roumell, Jr. 2011 Thomas J. barnes

2000 Theodore J. St. Antoine 2012 george n. Wirth

2001 Erwin b. Ellman 2013 Joseph A. golden

2002 James E. Tobin 2014 Janet C. Cooper

2003 John E. brady 2015 richard Mittenthal

Joseph C. Marshall III 2016 Kathleen L. bogas

2004 gordon A. gregory John r. runyan, Jr.

2005 Carl E. Ver beek 2017 Michael pitt

2006 robert J. battista david Calzone

2007 H. rhett pinsky 2018 Stuart M. Israel

2008 Leonard r. page Timothy H. Howlett �

MERC e-FILE SYSTEM

LAUNCHES TO THE PUBLIC

Sidney McBride
MERC Mediation Supervisor

In late 2018, MErC began using a new “state of the art” case
management system, MErC e-File, to process new cases filed on or
after december 17, 2018.   Two months later, the public facing
component of the system was made available on the agency’s
website www.mi.gov/merc.    For the first time, public constituents
can now search and view limited information on any pending or
disposed MErC case filed since late 2018.  In addition, party
representatives can “e-file” new cases, or submit materials on existing
cases with greater convenience and less formality.   public access to
the MErC e-File system is available 24 hours a day and seven days
a week.  MErC’s transition to promote the e-filing of cases and e-
access to case information is in step with state government’s
continued commitment to make state agency  information more
accessible and convenient for those that seek it.  Highlights of MErC
e-File and agency case processing enhancements include: 
1. Dispute Category: Contract, grievance, Unfair Labor practice,

Elections and Work Stoppage.
2. Case Type: Exist among each dispute Category:  (Contract)

Cb (collective bargaining); (Election) rC (certification), rd
(decertification), UC (unit clarification);  (ULP) CE (charge
against employer), CU (charge against Union); (Grievance) gM
(grievance mediation), gA (grievance arbitration);  (Work
Stoppage) WS (private sector strike/ lockout); SS/SL  (public
school strike/lockout).

3. Case Initiation: requires at least 2 parties plus 1 filing party
representative with a  valid email address.   no system login
required to initiate a new case.

4. Case Number: 2-digit filing year, alpha filing month, chrono -
logical sequence for the year plus case type suffix  (e.g., 19
b-0307Cb; 19 C-0667UC).

5. Statement of Service: Variable options exist to upload a com -
pleted statement, create a statement within the system or submit
later.  by year end, MErC e-Serv will be added for system service.

6. Add Filings to Existing Cases: requires login access via the
“Case Access request” button located at the top of each specific
case or “Login” button at the top of the main search page.

7. Act 312 & Fact-Finding Petitions: Filed on existing Cb cases
to create the hearing stage.

8. Case Documents: MErC issued orders are accessible to the
public as an attachment to the specific filing event.   party
representatives who are active on a pending case and logged into
the system can view documents filed by the respective parties.
Certain materials are internal to MErC only and not viewable
outside of the agency (e.g., show of interest documents). 

9. Party & Representative Info: Limited details are displayed.
Entities/Companies—name, address and phone.  Individuals/
persons—name only.

10. Union Audits:  Search for the union account to view existing
audits or to file a new audit. 
Hopefully this brief synopsis has sparked your desire to want to

check out the MErC e-File system, if for no other reason than to
explore case related information that is now reachable to anyone
through a pC, laptop, tablet or smart phone.  More MErC e-File
details to follow in future editions of Law notes.

—END NOTE—

MErC e-File does not replace the traditional filing methods (e.g., mail, email and fax)
permitted by MErC policy. �

Michelle Crockett and Megan Norris
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aftercare?”  She demonstrated not with words, but with her
actions, that you can be a parent and still be successful
professionally.

Megan is, and has been, a minimalist before it was trendy to
be labeled as such.  She and her family have OnE television in
their home.  It’s always been that way and has fascinated me for
years.  but, Megan says—they negotiate what they’re going to
watch so there’s really no need for more than one TV.  She has
OnE purse and only buys a new one when the old one literally
falls apart.  She and her family share OnE car.  Historically, she’s
only purchased used cars and she drove them until they fell
apart—just like her purses.  Within the last few months she
actually purchased a nEW car.  When she announced this
purchase, I, along with many of her other friends were in shock.
Happy shock, but shock nonetheless.   She typically only has 3
pairs of shoes:  one pair of dress shoes; one pair of sneakers; and
one pair of sandals.  recently, I’ve noticed that she’s added a
fourth pair… birkenstocks.

When Megan travels, she only packs a small carry-on size
bag.  I learned this after travelling with her for the first time as
an associate.  We were attending a five day conference together
in California.  When we arrived at our destination via plane,
Megan pulled her small carry-on bag out of the overhead
compartment.  I was horrified!  I was horrified because I was
traveling with my boss for the first time and I wanted to try and
make a good impression.  not only did I have to announce that
I checked my bag, but my bag was three times as big as Megan’s,
and to add insult to injury, it had a heavy tag on it.  What was she
going to think of me?  Thankfully, and in typical Megan fashion,
she laughed and told me it was okay, but has never let me live
that down!

Megan lives in detroit and has proudly done so; long before
the city was deemed a cool place to live.  Her house was
burglarized a couple of times.  do you think she moved?  The
answer is:  Absolutely not!  Megan would walk to and from work
down Jefferson Avenue on an almost daily basis.  One day she
was robbed on her way home from work and her purse was
stolen.  Her family and friends begged her to stop walking to and
from work.  She responded to those requests by stating:  “This is
my city and no one is going to run me out of it and prevent me
from doing the things I enjoy.”

When Megan works in her office at Miller Canfield, she
often listens to her “tunes” as she calls them.  I’ve never met a
person who literally loves all kinds of music.  She often serenades
her colleagues and friends with Tupac Shakur, biggie Smalls, and
then she’ll switch to barbara Streisand, Sly and the Family Stone,
and most recently, the soundtrack from Hamilton.

So who is Megan norris?  She is an unapologetically
authentic.  She is fair and ethical.  She is elegant in her simplicity.
She is wicked smart.  She is a talented attorney.  She is Taylor
Matthew’s mom.  She is Howard Matthew’s wife.  She is the
daughter of rollin and Margo norris.  She is the kind of person
who opens up her home to those of us who don’t have local
“homes” to go to on holidays.  She is someone who will come to
your aid no matter where you are or what day it is; even if that
day is her birthday.  She is our friend.  She is our colleague.  She
is this year’s distinguished Service Award recipient! �

AwARD PRESENTATION

TO

MEGAN P. NORRIS

Michelle P. Crockett

I have the honor of introducing this year’s most distinguished
service award recipient… Ms. Megan norris!

When Megan asked me to introduce her tonight, my first
thought was how in the world will I be able to sum up:  (1) her
outstanding professional career; (2) her commitment to church,
family and the community; (3) her unselfish willingness to
mentor and help so many of us who are in this room tonight; and
(4) convey just what an amazing human being she is.  A daunting
task to say the least, but I will try and do her justice.

A copy of Megan’s bio is included in tonight’s program.  Her
accomplishments are many, and her skills and deserved recognition
as a premier labor and employment attorney are evident.  I would
just like to highlight a few of her achievements and then give you
an idea as to who she is as a person.

 Megan is currently the Chair of the Managing directors
at Miller Canfield.  She is just one of nine women in the
country to chair AmLaw 200 boards of directors;

 She is the leader of Miller Canfield’s Labor and
Employment practice group; 

 Megan previously served as Chair of the detroit police
Commission;

 She is currently Vice Chancellor of the Episcopal diocese
of Michigan; 

 After serving as a member of the board of Trustees for
Wesleyan University for a number of years, she is now
Trustee Emeritus;

 Megan is also a fellow in the College of Labor and
Employment Lawyers and the American College of Trial
Lawyers; and

 She is recognized as a national expert on AdA and FMLA.

That’s Megan on paper… but, it’s Megan as a person; her
humanity, that really makes her so deserving of this award.

Megan continuously demonstrates to all of us how to grace -
fully, and sometimes, not so gracefully balance work with
family.

Megan is a realist.  She tries her best in every aspect of her
life, but she has often told me that there will be times when you
simply won’t be able to do everything perfectly.  This is
something you have to accept, but keep pushing forward.  Megan
and I have daughters who are about the same age.  At one point,
they attended the same school.  There were many days when one
of us had to yell down the hall to the other:  “It’s almost 6:00
p.m., I can’t leave the office—Can you go grab the girls from
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First, Justice Cavanagh, thank you very much for your
remarks, but please also thank you to your parents for giving
you a name that they spelled properly, with no extraneously
A’s or H’s or anything like that.  I’ve had this name for a really
long time, and it’s bothering me a lot now that it is changed.
So thank you.

My family is here.  I think that the last time I invited my
parents to anything ceremonial was my wedding, which was a
really long time ago.  It’s very nice to have them here.  My
mother is a retired, union card-carrying, picket line-walking
teacher.  My father is a retired bernie Sanders-leaning, protest-
marching preacher.  (I have no more rhymes.  That’s the end of
the rhyming).  Our daughter is not at the stage where she has to
decide what she is going to do in life, but right now she is toying
between developing educational software, teaching, bio -
environmental research, something good like that.  My brother,
who is not here, is the genius of the family.  I don’t know exactly
what he does but I believe that he develops battery systems for
alternative powered vehicles.  My husband does research on
tissue regeneration and bio-artificial liver support, which will
someday save or improve lives.  And I go to work every day
defending companies that have been sued for discrimination.  I
could tell you that most of my clients didn’t do anything wrong
and that would be true.  And I could tell you that when they have
done something wrong, having me on the inside is more likely
to cause them to improve than some other methods, and that
would also be true.  but I will tell you tonight that it is really,
really nice to have so many of you tell my family that I’m really
a good person.  It makes the Thanksgiving dinner table that
much easier.  So thank you.

I started at Miller Canfield as a summer associate a very,
very long time ago.  I owned, this will come as no surprise
having just heard what Michelle said, one suit, three blouses—
white, pink, and blue—three paisley ties, one pair of blue,
two-inch pumps.  I lived in an apartment that was furnished
with my brother’s bunk beds and milk crates pilfered from
grocery stores.  And when I got the job for the summer, I got
a car from rent-a-Week—that turned out to be prescient, as
Michelle has described. Since then, in approximately this
order, I have added an apartment with furniture, a husband, a
dog, a daughter, a house, some more dogs.  I don’t have many
new cars, as Michelle indicated.  I own no suits at this point,
but I have added more gray hairs than I can count, and more
pounds than I care to acknowledge.  Everything I know about
being a lawyer, and a lot of what I know about other things in
life (including how to keep score during cricket matches), I
have learned from the good people of Miller Canfield.  From
my first boss, the incomparable donna donati; to my early
department chairs, Mack Faison and Len givens, who are both
here tonight; to the CEOs under whom I served as a department
chair, Tom Linn, Mike Hartmann, and Mike Mcgee, two of
whom are here tonight; to the managing partners with whom I
have served as a manager for the last eight years, one of whom
is here tonight—I owe an incredible debt of gratitude.

I owe a bigger thanks, with all due respect to all of those
bosses, to dee garner Allen and Terri Kitz, who between the

two have covered most of my career as my assistants, first one
and then the other.  now they share.  And I will tell you that it
is no exaggeration to say that without them I would not
remember my own name.  They make me look better than I
deserve to look every single day.  So thank you very much.  Terri
is here.

but most of all to the many attorneys of Miller Canfield,
past and present, with whom I have toiled in the vineyard.  We
were associates together, some of you went off to be clients,
some of you went off to other kinds of jobs, we became
partners together, some of you have worked as associates
under me.  To all of you: I cannot tell you how much you’ve
enriched my life.  When I interviewed for Miller Canfield, with
the very imposing corporate lawyer who interviewed me on
campus, I asked him, “so what do you like about Miller
Canfield?” and he paused and he said, “you know, I think I like
the people I go to lunch with every day.” And those of you
who go to lunch with me every day know this is exactly right.
I am so grateful to have you around.

but finally, to all of the rest of you in this room: there are
a lot of reasons to engage in bar activities.  We do pro bono
projects, there are charitable opportunities, you can meet judges
at various soirees.  There are educational programs, like we had
earlier this afternoon.  but to me by far the best reason to be
involved in bar activities is to meet your competitors and your
opponents in a non-adversarial environment.  We have dined in
Santa barbara and knocked back late night root beers in Chicago
during depositions.  We have celebrated and com miserated over
presidential elections.  We have been so raucous on ladies night
out that I think there are several restaurants in Oakland County
to which we are no longer welcome.  We have compared notes
about trips to the “Happiest place on Earth” with our children
and about our fathers’ golf foursome.

I once had a facilitation that was not successful.  It was not
successful because my client was so hung up on the fact that I
had been warmly greeted by my opposing counsel when I
arrived that he was sure that I was selling him down the river just
to make my friend, the plaintiff’s lawyer, happy.  now first of all,
the plaintiff’s lawyer was don gasiorek.  How do you not
warmly greet don gasiorek?  I mean, I had no other options
there.  but second of all, this is a case where when our discovery
was due I had received nothing from my client, and then when
I did produce documents, it turned out that entire offices in
Chicago had not been searched.  So I had to supplement, and I
had to supplement again.  My client did not have to pay one
dollar, not one dollar, in defending a motion to compel or even
drafting a stipulation to promise I would get the discovery in by
a certain date.  I called don, “I know I’m missing some stuff.
I’ll get it.” He said “Great.  Do you need an extenstion?”  “Yes.
We’ll get it.”  “Great.” If you are a young lawyer and
somebody calls and asks you for an extension, or asks for an
adjournment, and it’s not going to prejudice your client in
anyway, think long and hard before you go running to your court
rules to see how you can stick it to the other side that needs help
with something.  And hope that you are never ill, that your kid
is never ill, that you never have a client that needs things done
on the same day as this client, for a very, very long career.

I count some of you among my closest friends and it just
means a great deal to me that you have honored me in this way.
you will never convince me that I’m deserving of it but I’m not
giving it back and I thank you very much for the honor. �
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