
Sixth Circuit. On March 7, 2018, a three-judge panel of
the Sixth Circuit held that gender identity is a protected class
under Title VII. In Stephens v. R.G. & G.R. Harris Funeral
Homes, Inc., the Sixth Circuit panel found that a transgender
woman could maintain a lawsuit for sex discrimination.
Stephens had been a funeral director who was “assigned male
at birth” and gave her employer notice that she planned on
presenting as and transitioning to a woman. The owner of the
funeral home testified that he fired Stephens because she was
no longer going to present as a man and “wanted to dress as a
woman.”

The court reasoned that “[d]iscrimination on the basis of
transgender and transitioning status is necessarily discrimination
on the basis of sex” and violates Title VII. According to the court,
“it is analytically impossible to fire an employee based on that
employee’s status as a transgender person without being
motivated, at least in part, by the employee’s sex.” This is
because “[g]ender is not being treated as ‘irrelevant to
employment decisions’ if an employee’s attempt to change his or
her sex leads to an adverse employment decision.” The court
concluded that “[t]here is no way to disaggregate discrimination
on the basis of gender non-conformity, and we see no reason 
to try.”

The Sixth Circuit additionally found that the funeral home
could not raise a freedom of religion defense to a Title VII
transgender sex discrimination case. The owner of the funeral
home testified that he sincerely believed the Bible teaches that a
person’s sex is an immutable God-given gift, and that he would
be violating God’s commands if he were to permit one of the
funeral home’s directors to deny their sex while acting as a
representative of the organization. The court rejected this
defense, holding that complying with Title VII is not a substantial
burden on religious beliefs, and that the eradication of
discrimination meets a compelling government interest that
outweighs whatever burden exists. The court affirmed the
principle that transgender individuals are protected by federal
sex discrimination laws and that religious beliefs did not give the
employer the right to discriminate against them. 

This Sixth Circuit decision is binding on Michigan
employers.

The U.S. Supreme Court may at some point choose to offer
its opinion on one or more of these issues, thereby expanding
these protections to the entire country. But until it does so,
employers should be aware that the trend in this area of the law
is to find that sexual orientation discrimination and gender
identity discrimination are subsets of sex discrimination
prohibited by Title VII (and similar laws in some states).
Employers should review their anti-discrimination and anti-
harassment policies for compliance with legal developments in
states where they have employees, and seek counsel when
situations like these arise in their workforce. �
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FEDERAL APPEALS COURTS
ISSUE MAJOR RULINGS 
FOR LGBT PROTECTIONS

UNDER TITLE VII
Ryan D. Bohannon

Kienbaum Opperwall Hardy & Pelton, P.L.C.

Two recent rulings from the U.S. Courts of Appeals for the
Second and Sixth Circuits have dramatically strengthened the
trend in employment law that both sexual orientation and gender
identity are protected classes under Title VII.

Second Circuit. The Second Circuit ruled on February 26,
2018, in Zarda v. Altitude Express, Inc., that sexual orientation
is a protected class. In two old Second Circuit decisions from
2000 and 2005, that court had held that sexual orientation
discrimination was not a recoverable legal theory under Title
VII. In the recent Zarda case, the same court convened a special
en banc panel of all active judges and completely reversed
course, holding that sexual orientation discrimination is
inherently sex-based discrimination prohibited by Title VII. The
court overturned its earlier rulings on the issue. The court based
its new ruling on the “persuasive force” of new decisions and the
“changing legal landscape.”

Zarda was a gay man who worked as a sky-diving
instructor. As part of his job, he had to be in close physical
proximity with clients. His co-workers routinely referenced his
sexual orientation and made jokes around clients, telling female
clients not to be concerned since he was gay. A female client’s
boyfriend complained that Zarda had touched a client
inappropriately, and Zarda was fired. Zarda brought suit in
2010 alleging the termination of his employment was due to
his sexual orientation.

The trial court dismissed his claims and he appealed to the
Second Circuit. The three-judge panel upheld the rejection of
his legal theory, but only because it was bound to do so under
the court’s prior precedents. The court then convened en banc to
revisit its prior rulings on the issue in light of new developments.

In its en banc decision, the Second Circuit joined several of
its sister Circuits, and the EEOC, finding that “an employee’s
sex is necessarily a motivating factor in discrimination based on
sexual orientation.” According to the court: “[A] woman who is
subject to adverse employment action because she is attracted to
women would have been treated differently if she had been a
man who was attracted to women.” Therefore, the court
concluded, “sexual orientation is a function of sex and, by
extension, sexual orientation discrimination is a subset of sex
discrimination.”
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THE RISE OF WORKPLACE
BIOMETRICS

Adam S. Forman
Epstein, Becker & Green, P.C.

Most smartphones today allow users to wake or access their
device by simply touching their finger against a sensor.  Not
having to remember an input yet another passcode is viewed by
many as easier, more efficient and more effective.  It should,
therefore, should come as no big surprise that employers are
increasingly implementing these technologies, called biometrics,
into the workplace.

Technically defined as “the field of development of statistical
and mathematical methods applicable to data analysis problems in
the bio logical sciences,” biometrics are more commonly thought
of as measurable human biological and behavioral characteristics
that can be used for identification.  Biometric identifiers may
include: retina or iris scans; finger prints; voiceprints; scans or
records of hand or face geometry; and other unique biological
patterns or characteristics used to identify a specific individual.

With increasing frequency, employers are using biometric data
for a whole host of workplace tasks.  For example, employers are
installing biometric time clocks that use an employee’s fingerprint
or hand scan to punch in and out.  Retina scans, facial recognition
and fingerprints are also being used in place of traditional
identification cards and passwords for electronic security and
building access.  This same technology is being used to allow
employees to access employer-provided workplace equipment, like
computers, copies and applications on mobile devices.

Unlike a key card, password or other personally identifying
information, such as an employee’s social number, however, a
biometric identifier cannot be changed if compromised.
Accordingly, many commentators contend that biometric data
warrants greater protec tions, as well as penalties for violations,
than misuse or theft of personal information or other traditional
methods for access and security.

Presently, there is no federal law specifically addressing an
employer’s obligations regarding the use or disclosure of
biometric data.  Three states, however, have passed laws regulating
these activities—Illinois, Texas and Washington.

In effect since 2008, the Illinois Biometric Information
Privacy Act (“BIPA”), 740 ILCS 4/10, requires employers to
provide written notice and obtain consent from employees prior to
collecting and storing any biometric data.  Under BIPA, an
employer must also maintain a written policy identifying the
“specific purpose and length of term for which a biometric
identifier or biometric information is  being collected, stored, and
used.”  740 ILC 14/15(b)(2).  Although BIPA was enacted almost
ten years ago, individuals did not start filing lawsuits until 2015.
Since September 2017, there have been over twenty-five new
filings in Illinois state courts including class actions against
prominent international hotel and restaurant chains.  These
lawsuits tend to target employers utilizing finger print recognition
machines as part of their time keeping systems.  Where the
employer uses a third-party supplier for its time-tracking system,
the claims have also included allegations that the employer
improperly shared the biometric information with the supplier
without obtaining the proper consent.  In these cases, the claims
generally allege that the employer failed to provide proper notice.

Texas’ Capture or Use of Biometric Identifier Act (“CUBI”),
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Tex. Bus. & Com. Code Ann. § 503.001, has been in effect since
2009 and, with a few variations, is modelled after BIPA.  Under
CUBI, an employer cannot capture an employee’s biometric
identifier for a commercial purpose unless the employer informs
the employee before capturing the biometric identifier and receives
the employee’s consent to capture the biometric identifier. Tex. Bus.
& Com. Code Ann. § 503.001(c)(1) to (4).  CUBI also imposes
restrictions on an employer’s ability to sell, lease or otherwise
disclose an employee’s biometric identifier, absent certain criteria
being met.  And, an employer must destroy any employee’s
biometric data within a year after the employmnt relationship ends.
One of the most significant ways that CUBI differs from BIPA is
that it does not provide a private right of action.

Washington’s biometric data law, RCW 19.375.010 to
19.375.900, is the newest of these statutes.  In effect for close to a
year, Washington’s law significantly limits the definition of
biometric data.  For instance, it specifically excludes from its
definition any record of “hand or face geometry” and also excludes
“physical or digital photographs.”  Like CUBI, Washington’s law
also does not provide a private right of action.

Michigan does not presently have a specific statute addressing
workplace biometrics.  There are, however, some laws that
regulate some aspect of biometric data in other ways.  For
example, under Michigan law, any employee working with or
around children must be fingerprinted.  Employers in Michigan
may also have certain common law obligations to keep their
employees’ biometric data safe, in the same way that they must
protect their employees’ personally identifiable information, both
in terms of responding to data breaches and the required
notifications to employees. 

In light of the increased use of workplace biometrics and the
potential harm to employees if this data is compromised, more
regula tions in this space are likely.  Indeed, similar biometric
privacy statutes have been proposed or considered in other
jurisdictions, including Alaska, Connecticut, Massachusetts,
Montana, and New Hampshire.  Many other state statutes include
biometric information in the definition of personal information
that is protected by data privacy and identity theft protection laws,
including Connecticut, Iowa, Nebraska, New Mexico, North
Carolina, Oregon, Wisconsin and Wyoming.

For now, it would be prudent for employers in every juris -
diction to ascertain whether they are subject to any applicable
biometric privacy laws and protections, and to understand the
penalties for violating them.  To the extent an employer is
presently collecting, using, storing, or transmitting an employee’s
biometric data, it should ensure that it is complying with all
applicable laws.  Determining whether any laws apply is also
important for employers that are not actively requiring employees
to use a biometric identifier.  For example, if an employee is using
the optional fingerprint recognition technology to access a
company-issued mobile device, that activity might trigger legal
obligations.

Even if not statutorily required, prior to collecting or storing
biometric data, employers should consider creating a written policy
regarding the retention and destruction of biometric data.  They
should also obtain written acknowledgment and release from the
employees.  Finally, employers should store the biometric informa -
tion securely, similar to other confidential information, such as
personal health information or personally identifiable information.

As the laws regulating biometric data continue to evolve,
employers should monitor this issue closely and consult with
counsel as further developments occur to ensure compliance with
any relevant regulations. �

SIXTH CIRCUIT UPDATE
Scott R. Eldridge
Brian M. Schwartz

Miller, Canfield, Paddock and Stone, P.L.C.

Domestic Subsidiary Corporation Not Alter-Ego of Inter na -
tional Parent Corporation for Personal Jurisdiction Purposes

In Anwar v Dow Chemical Company, et al, Docket No.
2475 (Nov. 30, 2017), the plaintiff, Rose Anwar, a U.S. citizen,
was hired to work for defendant MEGlobal International in
Dubai as an IT manager.  She was later promoted to Chief
Information Officer and Communications Manager.  She was
terminated.  Anwar first sued MEGlobal International in a
Dubai court alleging failure to provide notice of termination,
arbitrary termination, and failure to provide severance pay in
violation of law.  She was awarded severance pay, but she later
asserted in her domestic lawsuit that Dubai’s courts were
unable to provide a sufficient remedy for the sex and marital
status discrimination she experienced.  Anwar then sued in the
United States District Court for the Eastern District of
Michigan, alleging that her supervisor harassed her and
discriminated against her based on her gender and marital
status.  She named MEGlobal International, her former super -
visor, and Dow Chemical as defendants.  MEGlobal
International and the supervisor filed motions to dismiss,
arguing that the court did not have personal jurisdiction,
improper service, and forum non conveniens.  Dow Chemical
also filed a motion to dismiss, arguing that Anwar was not an
employee of Dow at the time of the alleged acts and forum non
conveniens.  The district court dismissed Anwar’s claims
against the supervisor for lack of personal jurisdiction, and
opened up a limited discovery period to investigate: (1) whether
MEGlobal International does business as MEGlobal Americas
and that MEGlobal’s subsidiaries act as a single entity; and (2)
Anwar’s allegation that her former supervisor and other
MEGlobal International managers were employed by Dow
Chemical.  At the con clusion of the limited discovery, the
district court dismissed Anwar’s claims.

On appeal, the Sixth Circuit described the relevant
corporate structure as follows:  “MEGlobal International is a
legal entity established under and registered with the Dubai
Airport Freeport regulations in Dubai, United Arab Emirates…
[It] is a wholly owned subsidiary of MEGlobal Europe
GMBH, a Swiss entity, which is in turn a wholly owned
subsidiary of MEGlobal BV, a Dutch legal entity located in the
Netherlands that has seven other wholly owned subsidiaries.
One of those subsidiaries is MEGlobal Americas [], an entity
incorporated in Delaware and registered to do business in
Michigan. MEGlobal BV is a joint venture that is 50% owned
by Petrochemical Industries Company, a Kuwaiti legal entity,
and 50% owned by Dow Europe Holdings, B.V., a company
organized and registered under Dutch law.” 

On appeal, the Sixth Circuit rejected Anwar’s argument
that MEGlobal International is doing business as MEGlobal
Americas (a Michigan resident, incorporated in Delaware)
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because the former is the alter ego of the latter.  Specifically,
Anwar could not demonstrate under federal law a “‘unity of
interest and ownership’ that goes beyond mere ownership and
shared management personnel,” and the “facts simply do not
amount to a showing that [MEGlobal International], as the
alleged parent, controls [MEGlobal Americas] to such a degree
that [MEGlobal International] is the alter ego of [MEGlobal
Americas].”  According to the Court, Anwar’s argument fared
no better under Michigan law, which “affirmatively requires a
parent-subsidiary relationship in order to impose a claim of
tort liability based on that relationship.”  Here, according to
the Court, “it is undisputed that MEG International and MEG
Americas are not parent and subsidiary.”

For the claims against Dow Chemical, the Sixth Circuit
rejected Anwar’s argument that Dow Chemical controlled her
employment through MEGlobal International managers and
was, therefore, a joint employer.  Although Anwar presented
evidence that her supervisor was transferred to MEGlobal
International from a wholly-owned subsidiary of Dow
Chemical to serve as MEGlobal International’s CEO, she “puts
forth scanty evidence of an interrelated operation, common
management, or centralized control,” and she “fails to put forth
evidence that her employment was controlled by Dow” or that
her supervisor was acting in any capacity other than as
MEGlobal International employees.  The Sixth Circuit,
therefore, affirmed the lower court’s decision.

Market-Participant Doctrine Applies to ERISA Preemption

In Allied Construction Industries v City of Cincinnati,
Docket Nos. 16-4248, 16-4249 (January 4, 2018), a trade
association, on behalf of its non-union members who were not
selected as the winning bidder on a city project, filed a lawsuit
challenging under ERISA a city ordinance that required
contract bidders to certify that they contributed to healthcare
plans and retirement plans on behalf of their employees.  The
trade association also sought a temporary restraining order and
injunction to halt the use of the ordinance in selecting bidders.
The union representing the employees of the winning bidder
was permitted to intervene.  The United States District Court
for the Southern District of Ohio granted the trade
association’s motion for summary judgment and denied the
city’s and the union’s motions for summary judgment.  The
city and the union appealed.

Addressing a matter of first impression, and noting that
other circuits have done so, the Sixth Circuit applied the
market-participant doctrine to ERISA preemption, explaining:
“the rationale of the market-participant doctrine applies with
equal force to ERISA.”  Specifically, the Court held that where
a state or municipality acts as a proprietor rather than a
regulator, it is not subject to ERISA preemption.  The Court
adopted a two-step frame work.   At step one, if the ordinance
“essentially reflects the City’s own interest in the efficient
procurement of goods and services, as compared to the typical

SIXTH CIRCUIT UPDATE
(Continued from page 3)

behavior of private parties, we infer that the conduct was
proprietary rather than regulatory, and qualifies for the market-
participant doctrine.”  If the ordinance does not reflect the
City’s own interest in efficient procurement, then the court
moves to step two to consider whether its “narrow scope none -
theless defeats the inference that the conduct was regulatory.”
Applying this framework, the Sixth Circuit concluded that the
ordinance reflected the City’s interest in the efficient
procurement of goods and services.  It reversed the lower court
and directed it to enter judgment in favor of the City of
Cincinnati.

New Trial on Damages Where Employee “Unquestionably
Proved” Damages

In Pittington v Great Smoky Mountain Lumberjack Feud,
LLC, Docket No. 17-5590 (January 24, 2018), David Pittington,
a former employee of the defendant filed a lawsuit under Title
VII and Tennessee state law alleging that he was fired in
retaliation for sup porting his wife’s sexual harassment lawsuit.
After the jury returned a verdict in favor of Pittington, it only
awarded him one quarter of the back pay requested.  The United
States District Court for the Eastern District of Tennessee denied
a motion to increase the back pay award or to hold a new trial
as to damages, and to award prejudgment interest at the
maximum amount allowed under the Tennessee Human Rights
Act (as opposed to the post-judgment interest rate in federal
cases under 28 U.S.C. §1961(a)).  Pittington appealed.

The Sixth Circuit concluded that the district court abused
its discretion in denying a new trial on the issue of damages.
It noted that Title VII plaintiffs are presumptively entitled to
back pay and that that plaintiffs bear the burden of proving
damages with reasonable certainty.  It further explained that
while plaintiffs have the burden of establishing a prima facie
case on the issue of damages, the defendant has the subsequent
burden of establishing the amount of interim earnings or lack
of diligence.  Applying these principles, the Sixth Circuit con -
cluded that the employer did not provide evidence that
substan tially equivalent positions were available and that
Pittington failed to use reasonable care and diligence in
seeking such positions.  Thus, the district court erred in
faulting Pittington from failing to provide evidence in support
of his mitigation.  The Sixth Circuit also found that the district
court abused its discretion when it upheld the jury’s award of
back pay because the $10,000 award was substantially less
than the lowest amount of damages “unquestion ably proved
by the plaintiff’s uncontradicted and uncontroverted evidence.”  

Addressing Pittington’s request for additur, the Sixth
Circuit concluded that the district court did not abuse its
discretion, explaining that the consti tutional right to have a
jury resolve factual issues generally precludes district courts
from granting additur in the event of inadequate damages.
None of the narrow exceptions to this rule applied.  Finally,
the Sixth Circuit deter mined that the district court abused its
discretion when it relied upon the low federal post-jugment
interest without considering case-specific factors to
determine whether using that rate satisfied Title VII’s
remedial purposes. �
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executive’s recollections about his conversation with the CCO,
ask yourself whether the executive contemporaneously docu -
mented his conversation with the CCO and whether the executive
sent the CCO confirmation, in writing, that he had been given
permission to speak with the press.

For purposes of making a claim under 42 U.S.C. §1981, the
fired executive’s key allegation was that he engaged in protected
activity when he opposed his employer’s racial discrimination in
the making and enforce ment of its contracts. The executive claims,
in his federal civil complaint, among other counts, that the
company had violated his civil rights by firing him for engaging
in protected activity in opposing racial discrimination.

The case is ongoing, the motions for sanctions are flying, and
the collateral Rule 11 litigation is taking on a life of its own. As
of October 2017, the docket entries show 23 filings in the first 2
months of litigation.

Rule 11 Sanctions for Filing Suit Despite Employment Con -
tract’s Arbitration Clause

The parties’ ongoing Rule 11 motions raise several interesting
points for employment lawyers. One key issue is whether the
executive’s employment contract, which contains mandatory
arbitration, nondisclosure, and nondisparagement provisions,
makes his filing a federal court action sanctionable conduct.

The investment company argued that the executive’s attempt
to avoid arbitration of his employment dispute is sanctionable.
The arbitration clause of the executive’s employment agreement
provides as follows:

Arbitration.  Except as provided in Section 15 hereof,
[which permits the company to seek injunctive relief] the
parties agree that any disputes arising out of or relation
to (i) this Agree ment or the breach hereof and/or (ii) the
Employee’s employ ment with the Company, including
but not limited to tort claims, claims relating to
intellectual property, and claims for discrimination,
sexual harassment and retaliation, shall be settled by
binding arbitration before one neutral arbitrator in
accordance with the Employment Arbitration Rules and
Procedures of JAMS….

The company claims that because the executive filed the
complaint to embarrass the company’s co-CEO, the executive’s
federal court action was filed for an improper purpose and is
sanctionable. The company also claims that the executive’s filing
of an amended complaint even after the company filed its motion
for sanctions shows that the executive’s litigation was undertaken
for the improper purpose of harassing and embarrassing the
company’s co-CEO.

On the merits, the company argues that (1) the dispute
concerning the termination of the executive’s employment is
within the scope of the arbitration provision; and (2) because there
is no “plausible view of the law” to the contrary (under applicable
precedents), the attempt to avoid arbitration through federal court
litigation is sanctionable.

The executive, through new counsel (retained after the

COUNSELING A FIRED AND
FURIOUS CLIENT

John B. Spitzer

The Problem:  Whom Can You Trust?

Employment lawyers know that most employees, even
sophisticated employees, do not understand how human resources
departments really function. Most HR directors know where their
bread is buttered: their personal and institutional loyalty is directed
towards those who evaluate and compensate them.

So when an HR staffer, compliance officer, or even a CEO,
says “I have an open door,” “You can trust me,” or “come to me
with any concerns,” employees who believe those statements do
so at their peril. Most employment lawyers understand this reality.
Many employees, even sophisticated professional employees, do
not.

Keeping those realities in mind, attorneys have a professional
obligation to avoid what a physician would call clinical naivete.
That is, we can and should counsel and educate clients and
potential clients to understand their employer’s culture and
workplace realities. We should remind clients that, in some
organizations, any employee who comes through HR’s door to
voice a concern, however nonthreatening or trivial, is viewed as a
potential threat to the organization—and even the HR director’s
own job. As one Philadelphia lawyer put it in a recent newspaper
interview, “HR is not your friend.”

One CEO even stated that a Board member told her that
operating a business in challenging economic times is a zero-sum
game: The more employees she fires, or better yet, pressures to
leave voluntarily, the more secure her position is. She implied that
when the boat is taking on water, shrewd and ruthless captains
will cannibalize the crew and throw their half-eaten corpses
overboard.

The Case

A recent case provides some answers for attorneys about what
they should do when a potential client or fired whistleblower seeks
out their counsel. According to a complaint filed in federal court
in September 2017, an employee of an investment company was
fired for speaking up about the EEO practices of his employer.
The fired executive alleged that the co-CEO of the company had
openly expressed blatant racist views.

In court filings, the executive alleged that he had internally
shared his concerns that the co-CEO’s public support for a
politician with arguably racist views could taint the organization’s
employees. The fired executive claimed that the company’s Chief
Compliance Officer had given him permission to speak to the
press about his concerns.

Not surprisingly, and tellingly, the CCO later denied that he
had given the executive permission to speak to the press. In
evaluating the credibility of the CCO’s denial, ask yourself
whether an admission by the CCO to having given the executive
permission to speak to the media could have affected the CCO’s
continued employment. In evaluating the credibility of the (Continued on page 6)
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MERC UPDATE
John A. Maise 

White Schneider PC 

A summary of two recent decisions issued by the Mich igan
Employ ment Relations Commission (the “Commission”) follows.
Decisions of the Commission may be reviewed on the Michigan
Department of Licensing and Regulatory Affairs website
(www.michigan.gov/LARA).

American Federation of State, County & Municipal
Employees, Council 25 and its Affiliated Local 1518 -and-
Huron County, Case No. UC15 L-023 (November 17, 2017)

Huron County (“the County”) filed a petition seeking
clarification of the bargaining unit status of the Probate Court
Register/Court Administrator (“the position”).  The County
argued that because the position has the “authority to hire, layoff,
assign, reward, or discipline other employees” that it had
supervisory status and as such was ineligible to be included in the
non-supervisor employee bargaining unit represented by
AFSCME, Council 25, Local 1518 (“the Association”).  The
Association for its part argued that the position’s duties were
merely those of a lead worker and not a those of a supervisor, as
such it was proper to include the position in the bargaining unit.
After a detailed factual analysis of the position and the powers
the position had in practice and on paper, the Commission found
that it was supervisory in nature and as such must be excluded
from the bargaining unit.  

A “supervisor” is “an employee whose principal work is
substantially different from that of her subordinates and who
has authority, in the interest of the employer, to hire, transfer,
suspend, lay off, recall, promote, discharge, direct, reward, or
discipline employees, to adjust their grievances, or to
effectively recommend any of those actions, if the exercise of
that authority is not of a merely routine or clerical nature, but
requires the consistent use of independent judgement.” Whether
or not a position has effective supervisory authority of
employees is a fact specific inquiry as to each of the above
referenced powers.  The existence of any one of the powers,
regardless of the frequency of its exercise, is sufficient to confer
supervisory status on the employee, as long as the existence of
the power is real rather than theoretic.  To determine whether a
position or employee is a supervisor requires a detailed factual
analysis.

In the case at issue, Krisie Fritz (“Fritz”) was the Probate
Court Register/Court Administrator and served under Judge
Clabuesch.  The position was explicitly referenced in the recog -
nition clause of the collective bargaining agreement signed
between the parties which was active at the time of the dispute.
When analyzing the powers held by the position, the court relied
on the testimony of Ms. Fritz and Judge Clabuesch to determine
the extent of her supervisory authority.   

First, the Commission found that she lacked many of the
powers required to be a supervisor.  Notably she did not have the
authority to review performance of probate court employees nor
did she have real authority to issue discipline.  In analyzing the
testimony provided at the hearing, the Commission found she

withdrawal of the executive’s original team of lawyers) claims that
there was a dispute about the effectiveness of the arbitration
provision and about whether the company had paid the fees
necessary for JAMS to let the arbitration proceed. The executive’s
new legal team also argues that after the arbitration fee issue was
resolved, they made a good faith proposal to arbitrate the dispute
and stay the federal court proceedings.

A Possible Solution

Ultimately, the federal courts will determine if the executive’s
conduct—and that of his attorneys—is sanctionable. And
members of the public will decide if the company’s or the
executive’s conduct was appropriate. But, in the meantime, in
view of this case, how do you advise employees who wish to
speak up about workplace concerns?

Faced with this case, many experienced attorneys would ask
their clients one initial question: What’s your goal? If your clients’
goal is to keep their jobs, then, of course, we’d advise them to
swallow their bile, keep their mouths shut, and avoid any hint of
disharmony or controversy.

But if any particular employee, for whatever reason, is willing
to risk losing his or her job to raise an issue of public concern, or
even risk becoming a First Amendment martyr in pursuit of some
personal, political, or spiritual cause, what do we, as individual
employment law attorneys, do? And is the former employee ready
for a powerful former employer to tweet: “WHEN HE LOST
HIS JOB, HE LOST HIS MIND”?

In these “I’m seeking vindication” cases, perhaps we should
refer clients to public interest law firms. Those firms might
represent—or even seek out—clients who wish to enforce civil
rights laws, advance a political cause or agenda, or pursue their
vision of what is right and just. 

By contrast, a rational attorney—and his or her malpractice
insurance carrier—might conclude that representing clients who
have noneconomic motivations presents an unacceptable risk of
sanctions or potential professional liability: representing a
whistleblower in a high-profile case against a wealthy and
powerful employer is risky.

Even after receiving the client’s informed consent to a fee
agreement and legal strategy that poses material risks to the
client’s prospects for future employment prospects, attorneys must
evaluate whether they face a material risk of sanctions or
malpractice liability. And an attorney must consider whether the
client’s relationship with his or her attorney will sour when both
attorney and client face a motion for sanctions.

In the meantime, regardless of our clients’ or potential clients’
concerns, goals, or motivations, we could perhaps advise them to
visualize a bell and keep their ears open for its metaphorical
ringing: the jingle of workplace controversy sounds the death
knell for professional employees. �

COUNSELING A FIRED AND
FURIOUS CLIENT
(Continued from page 5)
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had no independent authority to review employees because all
such employee per formance reviews were performed jointly
with Judge Clabuesch.  Similarly, the Commission found she
did not have real authority to discipline employees because her
power only amounted to “informal discipline” and if informal
discussions with employees were to prove ineffective she would
consult her Judge, and serious matters would be brought before
the seven-member judicial counsel to reach a consensus
regarding discipline.  “Informal discipline” was limited to
speaking with employees without any formal written write ups
or adverse action and was not enough to amount to real
authority.

However, the Commission did find that Ms. Fritz in her role
as the Probate Court Register/ Court Administrator had the
authority to determine whether employees of the Probate Court
could work overtime and the authority to hire and lay-off
employees.  The Commission noted that Ms. Fritz had complete
authority to hire part-time employees without any input from
Judge Clabuesch.  The Commission also found significant that
the record established that Judge Clabuesch deferred to Fritz’s
judgement when hiring full time employees and had never
overruled one of her decisions, even when he had initially
disagreed.   

Because the Commission only requires one of the
supervisory powers to apply, regardless of frequency, to be
sufficient for a finding of supervisory status on an employee or
position, the Commission ultimately found that the Probate Court
Register/Court Administrator must be excluded from the
bargaining unit of non-supervisor employees. 

Kent County and Kent County Sheriff -and- Kent County
Deputy Sheriffs Association, Case No. C16 F-062 (December
18, 2017)

The Kent County Deputy Sheriff’s Association (“the
Associa tion”) which represented a bargaining unit of corrections
deputies and sergeants filed an unfair labor practice charge after
Kent County and Kent County Sherriff (the County) unilaterally
increased health insurance rates after the expiration of the
collective bargaining agreement (“CBA”).  The charge contended
that the rate increase was unlawful because the employees’ share
of health insurance costs was based on bundled active employee
and pre-65 retiree health insurance costs where they should have
been based solely on active employee health insurance costs.  The
result of this bundling was a larger increase for the active
employees.

The Administrative Law Judge Julia Stern ultimately ruled
that the charge was not filed timely pursuant to section 16 of the
Public Employment Relations Act (“PERA”), and subsequently
dismissed the charge.  After the Association filed exceptions, the
Commission determined that while the charge may have been
timely, in the interest of judicial economy the Commission
dismissed the Association’s claim for failure to state a claim upon
which relief can be granted in lieu of remanding to the
Administrative Law Judge.

The most recent collective bargaining agreement between
the parties was active from January 01, 2012 through
December 31, 2015.   During the negotiation circling the
renewal of the CBA, the Association became aware that the

County had been using bundled rates for active employees
and retirees and objected to the calculation based on that
bundled rate.  On January 01, 2016 after the expiration of
the CBA and no subsequent CBA had been negotiated yet,
the employer unilaterally implemented an increase in
employee health insurance costs pursuant to Act 54 using
bundled health care costs for active employees and pre-65
retirees.  When the parties subsequently agreed on a
successor collective bargaining agreement the Act 54
amount that had been imposed on January 01, 2016 was
stopped effective June 09, 2016.  The Association filed its
charge on June 17, 2016.

Healthcare costs are mandatory subjects of bargaining,
and prior to the passage of Publicly Funded Health Insurance
Contribution Act 152 of 2011, MCL 15.561- 15.569 (“Act
152”) it was an unfair labor practice for a public employer to
unilaterally impose an increase in the employee’s share of
healthcare costs.  Van Buren Co Education Association v
Decatur Public Schools, 309 Mich.App. 630 (2015).  Act 152
changed this, notably §4(2) which requires that for “medical
benefit plan coverage… a public employer shall not pay more
than 80% of the total annual costs of all medical benefit plans
it offers or contributes to for its employees and elected public
officials.” MCL 15.564(2).  Notable about Act 152 is that the
definition of “medical benefit plan” does not include benefits
provided to retirees.  MCL 15.562(e).  In Decatur Public
Schools, the Commission held (and was affirmed by the
Court of Appeals), that it was a “policy choice within the
employer’s managerial prerogative whether to comply with
Act 152 immediately or to delay doing so in order to
continue to bargain, and as such the choice to implement
health care cost sharing for the purpose of compliance with
Act 152 was not a breach of the duty to bargain.  Decatur
Pub Sch, 27 MPER ¶41 (2014).  

Further legislation dealing with healthcare provisions
in a collective bargaining agreement came from the October
15, 2014 amendments to Act 54.  The essence of Act 54 is
that “employees who receive health, dental, vision,
prescription, or other insurance benefits under a collective
bargaining agreement shall bear any increased costs of
maintaining those benefits [after the collective bargaining
agreement expires]” MCL 423.215b(1).  The amendment
in 2014 added §4 to Act 54, which modified the act for
“public employee[s] eligible to submit labor disputes to
compulsory arbitration”, by requiring that the employer
“shall not cause the total employee costs for those benefits
to exceed the amount of the employee’s share under the
publicly funded insurance contribution act [Act 152]” MCL
423.215b(4)(b). 

The Commission differentiated the facts at bar from a
prior holding- Shelby Township, 28 MPER ¶21 (2014)
which dealt with an llegal increase pursuant to Act 152.  In
Shelby Township, the Commission found that the employer
had violated PERA by implementing a rate which charged
employees more than the minimum allowable rate under Act
152 by bundling employee and retiree healthcare rates
without bargaining.  Healthcare costs are still a mandatory
subject of bargaining, Act 152 merely establishes a

(Continued on page 8
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maximum that a public employer can fund its healthcare plans
for active employees.  In Shelby Township the Commission
found that the employer violated PERA because the rate
increase went beyond the minimum that was required for
compliance with Act 152 and thus was required to bargain and
was not able to unilaterally implement the new rate.  The
Commission noted that “had the employer set the amount of the
employees’ share of medical benefit plan costs at 20% of active
employee health care costs, the employer’s imposition of the
rate would not have been an unfair labor practice, because in
that case, the employer would have set the employee’s share of
health care costs at the level necessary to meet its obligations
under Act 152” Shelby Township, 28 MPER ¶21 (2014)
(emphasis added).

The Commission distinguished the instant case from
Shelby Township because the Association and the County had
used a bundled rate in the previous collective bargaining
agreement, as had been the case for at least 15 years.  The
Commission observed “the employee’s share of health
insurance costs that were applied before the Act 54 increase
was negotiated and agreed to by the parties”.  The Commission
did note that while there may have been a violation of §2(e) of
Act 152 by bundling the rates of active employees and retirees,
because Act 152 is not a part of PERA, there was no subject
matter jurisdiction over this question unless it is related to an
alleged PERA violation.  Act 152 pre scribes a maxi mum that a
public employer is allowed to fund a healthcare plan- 80%.
There is nothing in Act 152 which would prevent the County
from negotiating a lower funding percentage, which was the
case with the last active collective bargaining agreement using
the bundled rates.   In Shelby Township, the employee’s share
of health care costs was below 20% at the time of Act 152’s
effective date, as such the employer had the authority to
unilaterally increase the share of healthcare costs for active
employees up to 20% but had a duty to bargain under PERA
for an increase above the minimum required for compliance.
In the instant case, because the bundled rates were already
included in the prior collective bargaining agreement there was
no violation of the employer’s duty to bargain and no violation
of PERA.

Furthermore, the Commission did not find a violation of Act
54.  Because the affected Association employees were correc -
tions deputies and sergeants and thus not eligible for Act 312
arbitration, the additional Act 54 limitations contained in §4 did
not apply and there is nothing else in PERA itself which would
prohibit the use of bundled retiree and active employee
healthcare costs.  

The fact specific nature of the increase in healthcare costs is
crucial to the understanding of this case.  The collective bargain -
ing agreement between the parties used the bundled rates and
when it expired, those same bundled rates were used by the
employer to calculate the increased cost.  Because Act 54 was not
violated and there was no infringement of PERA by any
violation of Act 152, the case was dismissed for failure to state
a claim. �

MERC UPDATE
(Continued from page 7)

If dispute resolution is ever going to be taken seriously as a
field of study or a profession, it is going to have to become more
scientific. We’re going to have to base our practice on something
more than anecdote and introspection.  And showing pictures of
brain scans and mumbling about “mindfulness” does not make
anecdote and introspection any more valuable.  Anyone who
reads this column or has read my book or heard me speak in the
past 15 years has heard me make these points. 

In several articles over the years I have compared dispute
resolution to medicine. I said dispute resolution was like
medicine, only 400 years behind.  And I said what we needed
was the analog of the invention of the microscope.

I am delighted to say that at last there are signs of progress.
Elizabeth Stokoe, Professor of Social Interaction at Lough borough
University in the UK, has a scientific technique that can reveal
what works and what doesn’t in settlement discussions, and she is
coming to talk to us. 

The technique is called Conversation Analysis, and Prof.
Stokoe’s presentation to the ADR Section of the Michigan Bar
will be held on June 19, 2018.  As I write this, further details
about the presentation are being worked out.  But save the date,
and check the ADR Section page at http://connect.michbar.org/
adr/home.  

You can watch Prof. Stokoe’s presentation to the Royal
Institution here: http://bit.ly/2lhnnWu

My understanding of Conversation Analysis is rudi mentary.
You will know as much about it as I do if you follow the link and
watch the talk, but here is the gist.  Conversation analysts first
identify an “interaction,” That’s some bit of talk that is repeated many
times by different people—calling the doctor’s office to make an
appointment, for example. Analysts collect hundreds of recordings
of the interaction as it occurs in the real world.  They tran scribe the
interactions, and those transcriptions comprise the data. 

Analysts then comb through the data and look for patterns.
What words were used when the interaction had the desired
outcome?  What words were used when it did not?  The idea is
to approach the data without any preconceptions, and let the data
drive the analysis.  The results are often surprising.  Obvious,
common sense answers are not always what turn up.

It turns out, for example, that when the word “any” is used
in a question, it tends to produce a no answer. When the word
“some” is used in the same question, it tends to produce a yes.
“Would you like any cake?” is not the same question as “Would
you like some cake?”  They look equivalent. Common sense tells
us they are equivalent.  But the data show the two questions
produce very different results.    

The last step is to complete the circle by bringing what has
been learned from the data back into the world.  If you want your
dinner guests to have more cake, use the word ”some.”  If you
would prefer they didn’t, use “any.”   

Prof. Stokoe has applied this technique in a number of
different contexts:  medical interactions, law enforcement, sales,
hostage negotiations, and more.  But she is particularly interested
in mediation.  She is on the board of the College of Mediators
and edits the journal Mediation Theory and Practice.

It thrills me to think this could be what we have been
waiting for. �

FOR WHAT 
IT’S WORTH

Barry Goldman
Arbitrator and Mediator
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UNITED STATES
SUPREME COURT

UPDATE
Regan K. Dahle
Butzel Long, PC

Court Provides Answers to Two Disputed Procedural
Questions

The narrow issue in Hamer v. Neighborhood Housing
Services of Chicago, 138 S.Ct. 13 (2017) was whether a federal
district court can grant an appellant an extension in excess of
30 days to file a notice of appeal.  The petitioner argued that 28
U.S.C. § 2107(c) places no maximum limit on the length of an
extension, provided the appellant files a timely motion to
extend pursuant to FRAP 4(a)(5)(c) and can show excusable
delay or neglect.  The petitioner further argued that FRAP
4(a)(5)(c) is non-jurisdictional and can be waived or forfeited.
The respondent argued that when Congress amended 28 U.S.C.
§2107(c), it inadvertently excluded language stating that an
appellant is not entitled to an extension in excess of 30 days.
The respondent also argued that FRAP 4(a)(5)(c) is juris -
dictional and cannot be waived or forfeited.  The Court of
Appeals agreed with the respondent and dismissed the appeal
as untimely.  The petitioner appealed.

In a unanimous opinion, the Supreme Court reversed the
decision of the Court of Appeals.  The Court agreed that 28
U.S.C. §2107 places no restriction on the length of an
extension, but only in cases where the appellant received notice
of the entry of judgment, as did the petitioner in this case.  In
cases where the appellant did not receive notice, the statute sets
a prescribed time for filing a notice of appeal.  In contrast,
FRAP 4(a)(5)(C) does set a limit on the length of an extension
granted to an appellant who received notice of entry of
judgment.  The Court further explained that, because this
prescribed time limit is not statutory, but instead, is a
mandatory claim-processing rule, it is not jurisdictional and
can be waived or forfeited. 

The issue in Artis v. District of Columbia, __ S.Ct. __ (2018)
was whether the statute of limitations on a state claim over which
a federal court declined to exercise supplemental jurisdiction,
was suspended during the pendency of the federal action, or did
28 U.S.C. § 1367 (d) only allow a 30-day grace period to file the
state claim after the federal court dismissal.  In Artis, the
petitioner filed a lawsuit in federal court asserting both state and
federal claims against her former employer.  At the time of filing,
there were two years remaining on the statute of limitations for
the state claims.  The federal court dismissed the federal claims
and declined to exercise supplemental jurisdiction over the state
claims.  59 days after the federal court dismissed her claims, the
petitioner filed the remaining state law claims in state court.  The
respondent argued that the petitioner’s state claims were time
barred because more than two years had elapsed in the federal
court and petitioner had not re-filed her state claims within the
30-day grace period granted by 28 U.S.C. § 1367(d).  The
petitioner argued that, because 28 U.S.C. §1367(d) provides for
tolling of the statute of limitations while a state claim is pending
in federal court, she had the remaining two years of the state

statute of limitations, plus the 30-day grace period in which to
file her claims in state court.  The D.C. Superior Court agreed
with the respondent and dismissed the petitioner’s state case as
untimely; the D.C. Court of Appeals affirmed.  The petitioner
successfully sought cert.

In a 5-4 decision, the Supreme Court reversed the decision
of the Court of Appeals.  The Court noted that there is no federal
statute in which the word “toll” is interpreted to mean a grace
period as opposed to a suspension or stopping of a statute of
limitations.  Similarly, the Court recognized that in only one
decision of the Supreme Court were the terms “grace period”
and “tolling” used synonymously, and that this “atypical use of
‘tolling’ or ‘suspending’ to mean something other than stopping
the clock on a limitations period is a feather on the scale against
the weight of decisions in which ‘tolling’ a statute of limitations
signals stopping the clock.”  The Court refused to “unsettl[e]
the usual understanding of the word ‘tolled’ as it appears in
legislative time prescriptions and court decisions thereon,” and
remanded the case to the trial court. �

WILL MANDATORY
ARBITRATION OF SEXUAL
HARASSMENT CLAIMS BE

OUTLAWED?
Noel D. Massie

Kienbaum Opperwall Hardy & Pelton, P.L.C.

On February 13, 2018, the attorneys general of all 50
states, the District of Columbia, and the five U.S. territories
sent a letter to Congress in support of ending the application
of mandatory arbitration policies to claims of sexual
harassment.  A bipartisan bill with the same objective had
been introduced in December by Senators Gillibrand (D-
NY) and Graham (R-SC).  Federal legislation is likely
necessary to achieve the desired outcome because attempts
by individual states to exempt a specific category of claims
from mandatory arbitration could be preempted by the
Federal Arbitration Act.

While the state legal officers’ letter arguably implies some
reservations about the general concept of “mandatory”
arbitration, it focuses on two reasons why such arbitration
agreements are uniquely problematic for sexual harassment
claims.  First, many arbitrators lack the sensitivity and legal
sophistication necessary to ensure that victims of alleged
harassment “are accorded both procedural and substantive due
process.”  Second, many arbitration agreements prohibit
disclosure of both the existence and the outcome of arbitration
proceedings, creating what the letter called a “veil of secrecy”
and “culture of silence.”  That culture, the attorneys general
contend, is contrary to public policy because it prevents
victims of harassment from learning of (and perhaps making
evidentiary use of) the similar experiences of others, and
making victims feel isolated while allowing repeat offenders
to remain in the workplace. �
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U.S. DEPARTMENT OF LABOR
KEEPS ROLLING BACK

OBAMA ERA REGULATIONS
Sonja L. Lengnick

Kienbaum Opperwall Hardy & Pelton, P.L.C.

The U.S. Department of Labor (DOL) under the Trump
Administration has moved forward with several changes or proposed
changes to inter pretations of the Fair Labor Standards Act (FLSA).

Unpaid Interns. Likely the most significant recent
development in the ever-evolving world of wage and hour law is
a modification to the definition of interns at for-profit
companies, a change which presumably will result in more
individuals qualifying as genuine interns.  In 2010 the DOL had
issued a fact sheet setting forth six rigid requirements that must
be met for an individual to be considered an intern rather than an
employee.  The test was very difficult to meet—some would say
impossible—as the employer could not derive any immediate
advantage from the activities of the intern.  There was much
ensuing litigation, including numerous class actions, regarding
whether individuals were properly treated as unpaid interns,
resulting in several U.S. Courts of Appeals ruling that the DOL’s
2010 intern test was invalid.  

In 2015, in Glatt v. Fox Searchlight Pictures, Inc., the U.S.
Court of Appeals for the Second Circuit rejected the DOL’s rigid
six-factor test in a case involving unpaid interns who worked on
the film Black Swan and in Fox’s corporate offices.  The Second
Circuit instructed that courts should look at the relationship as a
whole and determine which party was the “primary beneficiary”
of the relationship.  It identified seven non-exclusive factors for
courts to consider in this analysis.  Notably, the court did not
include the DOL’s prior requirement that the employer derive no
immediate advantage from the activities of the intern.  Other
courts followed the Second Circuit, most recently the Ninth
Circuit in Benjamin v. B & H Educ., Inc. on December 19, 2017.  

On January 5, 2018, citing Glatt and Benjamin, the DOL
issued its updated “Fact Sheet #71: Internship Programs Under
the Fair Labor Standards Act,” adopting the non-exclusive 
seven-factor primary-beneficiary analysis set forth in Glatt,
stating that no one factor is determinative.  The seven factors 
are:

1. The extent to which the intern and the employer clearly
understand that there is no expectation of com -
pensation. Any promise of compensation, express or
implied, suggests that the intern is an employee—and
vice versa.

2. The extent to which the internship provides training
that would be similar to that which would be given in
an educational environment, including the clinical and
other hands-on training provided by educational
institutions.

3. The extent to which the internship is tied to the intern’s
formal education program by integrated coursework or
the receipt of academic credit.

4. The extent to which the internship accommodates the
intern’s academic commitments by corresponding to the
academic calendar.

5. The extent to which the internship’s duration is limited

to the period in which the internship provides the
intern with beneficial learning.

6. The extent to which the intern’s work complements,
rather than displaces, the work of paid employees while
providing significant educational benefits to the intern.

7. The extent to which the intern and the employer
understand that the internship is conducted without
entitlement to a paid job at the conclusion of the
internship.

Although it should be easier for companies to engage interns
under the new standard, employers still must be cautious in ensuring
that this primary-beneficiary test is met for all individuals classified
as unpaid interns.

Tip-Pooling.  The DOL also has issued a proposed rule to
rescind a position it began taking in 2011 regarding tip-pooling.
The FLSA permits employers to utilize tips received by
employees as a credit against part of the employer’s minimum
wage obligations if certain conditions are met, including that
employees retain all tips, with the qualifier that tips could be
pooled among customarily and regularly tipped employees.  In
2011, the DOL amended the FLSA regulations to state that the
tip-pooling require ments apply to all employees receiving tips,
even if the employer pays the employee at or above the
minimum wage and does not take a tip credit.  

Restaurants and other employers filed numerous lawsuits
question ing the DOL’s authority to apply the tip-pooling rules to
employees who were not receiving a tip credit toward the
minimum wage, resulting in a split among the federal appellate
circuits on this issue.  On December 4, 2017, the DOL issued a
Notice of Proposed Rule Making that would rescind the
challenged provision of the 2011 regulation requiring tip-pool
compliance for employees whose wages are not subject to a tip
credit.  Under the DOL’s proposal, tipped employees who are paid
full minimum wage could be required to share their tips with back-
of-the-house staff designated by the employer as a tip-pool
participant.  If adopted, this proposed change may help restaurants
attract back-of-the-house staff, but it will not be popular with
regularly tipped employees who are paid minimum wage.  

White Collar Exemptions.  The DOL is planning to issue
a new regulation regarding the white collar exemptions to
replace the enjoined Obama-era revamp.  The Obama
administration’s new overtime regula tion, which was set to go
into effect on December 1, 2016, would have raised the
minimum salary necessary for an employee to be exempt to $913
per week.  This would have doubled the prior minimum required
salary, but it would have made no changes to the duties tests,
which left many employers guessing about an employee’s
correct classification.  That regulation was enjoined by a Texas
federal court in November 2016, shortly before it was to go into
effect, and the court later ruled it invalid.  That ruling is on
appeal, but the DOL has requested the appeal be placed on hold
while it re-evaluates the regulation.

In July 2017 the DOL issued a Request for Information (RFI)
regarding a new proposed regulation, inviting responses to eleven
questions.  In its fall 2017 regulatory agenda, the DOL stated that
it expects to issue a Notice of Proposed Rulemaking on this topic
in October 2018, giving it a year after the responses to the RFI
were due to formulate a new proposed regulation.  It is likely any
new regulation that results from that process would not be
effective for quite some time, possibly not until 2020. �
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PUNCTUATION PROMPTS
PRODIGIOUS PAYMENT

Stuart M. Israel
Legghio & Israel, P.C.

I once wrote a column called “In Defense of the Serial
Comma.”  The serial comma—also called the Oxford comma and
the Harvard comma—is the comma after the penultimate item—
before the “and” or “or”—in a list of three or more items.  For
example, the second comma in the phrase “red, white, and blue”
is a serial comma.

I wrote the column after reading a spirited debate in the ABA
Journal Online addressing, inter alia, grammar and style.  One
issue was the use of Latin, like inter alia.  A big issue was “red,
white, and blue” versus “red, white and blue.”

My column endorsed a rebuttable presumption in favor of the
serial comma.  Serial commas promote clarity, cost almost
nothing, and don’t add to the word count in Sixth Circuit briefs.
A serial comma doesn’t always help, I wrote, but like chicken
soup when you are sick, it can’t hurt.

For me, the conclusive proof was in the apocryphal book
dedication that surely would have profited from a serial comma:
“To my parents, God and the Virgin Mary.”1

My endorsement of the serial comma became widely known.
I know this because every time some newspaper or electronic
medium opines on commas—which is quite often—colleagues,
friends, family, and passing acquaintances fill my email inbox
with the news.

Most recently, the news is the pending settlement of
O’Connor v. Oakhurst Dairy, 851 F.3d 69 (1st Cir. 2017).
O’Connor resolved “a dispute between a Maine dairy company
and its delivery drivers.”  In O’Connor, the “dog that didn’t bark
in the night” was the absence of a comma.

O’Connor addressed Maine’s overtime statute.  The statute
provided that workers were not entitled to overtime pay if their
work was the “canning, processing, preserving, freezing, drying,
marketing, storing, packing for shipment or distribution of”
certain perishable foods.  The precise question was whether the
phrase “packing for shipping or distribution of” exempted
“packing” for “shipping” or “distribution,” or, separately, “packing
for shipping” and “distribution.”

The drivers—who did no “packing”—said the statutory
exemption did not apply to their “distribution” work.  The dairy
and the trial court disagreed.  

The First Circuit, however, after extensive discussion about
statutory construction and commas, adopted the drivers’ “reading
of the ambiguous phrase” because “that reading furthers the broad
remedial purpose of the overtime law, which is to provide
overtime pay protection to employees.”

The First Circuit opinion came on March 13, 2017.  What
filled my email inbox in 2018 was settlement news.  The dairy,
subject to court approval, will pay the drivers $5 million—as the
2017 decision put it—“for want of a comma.”2

Reportedly, Maine legislators reacted to the 2017 First
Circuit decision by adopting an amendment, inserting strategic
semicolons into the statute, including one between “packing for
shipment” and the newly-phrased “or distributing of” food
products.  

Remember the Maine statute!  Punctuation is powerful!  

—END NOTES—
1 My column is collected in Stuart M. Israel and Barry Goldman, Opinions—Essays
on Lawyering, Litigation and Arbitration, the Placebo Effect, Chutzpah, and Related
Matters (Amazon Createspace 2017).  Note the perfectly-placed serial comma after
Chutzpah.

2 Thanks in particular to conscientious comma commentators John R. Runyan, Jr. and
Barry Goldman for the latest O’Connor settlement news.  O’Connor, the New York
Times “reported” online on February 9, 2018, “electrified punctuation pedants,
grammar goons and comma connoisseurs.”  As you see, the NYT condescendingly,
ostentatiously, and smugly omitted a serial comma.  The NYT offers ipse dixit: “The
Times stylebook discourages the serial comma.”

Here is a quote from the NYTwebsite: “The Times welcomes complaints about errors
that warrant correction.”  The NYT apparently needs that sort of virtue-signaling
because it frequently makes “errors that warrant correction.”  Here, it seems, the NYT
favors reducing its ink costs over clarity.  I say to the NYT, put the readers first and,
using the immortal words of Strunk and White (in The Elements of Style): “In a series
of three or more terms with a single conjunction, use a comma after each term except
the last.” �

NEW TAX LAW
DISCOURAGES NON-

DISCLOSURE OF SEXUAL
HARASSMENT CLAIMS

Sonja L. Lengnick
Kienbaum Opperwall Hardy & Pelton, P.L.C.

The Tax Cuts and Jobs Act, enacted on December 22,
2017, amends the tax code regarding deductibility of business
expenses in a manner intended to limit the use of non-
disclosure agreements in settlements of sexual harassment
claims.  The tax code now provides that no deduction is
allowed for any settlement payment or attorney fees “related
to sexual harassment or sexual abuse if such settlement or
payment is subject to a non-disclosure agreement.”  This will
be a significant financial disin centive for some employers.

The change leaves many unanswered questions includ -
ing:  how it will apply to cases with multiple claims including
sexual harassment; or to settlements where there are no sexual
harassment allegations but a broad general release is used
covering all claims including sexual harass ment; or to
payments under separation agreements where there have been
no allegations of sexual harassment.  If a case includes sexual
harassment and other claims, it would seem prudent to
allocate the settlement dollars (and attorney fees) among the
claims, so some portion would be deductible.

It is also unclear whether a sexual harassment claimant
will still be allowed a miscellaneous deduction for the
claimant’s own attorney fees.

Guidance from the IRS will hopefully be forthcoming to
answer these questions. �
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MICHIGAN SUPREME
COURT UPDATE

Richard Hooker
Varnum

One to Watch:

McQueer v Perfect Fence Co, No. 153829 (Slip Op Mich
1/12/18), Direct ing Oral Argument & Briefs on Defendant-
Appellant’s Application For Leave to  Appeal from 2016 WL
1579019 (Mich App 2016)(unpub).

This case was originally filed by Plaintiff McQueer
following a workplace injury on theories Defendant had been
negligent in failing to obtain workers compensation coverage
for him, and that Defendant had used coercion, intimidation
and deceit in encouraging Plaintiff to pose as an independent
contractor.  The trial court granted Defendant sum mary judg -
ment, ruling it had workers compensation coverage in place
and its failure to pay premiums did nothing to change that fact.
Plaintiff’s exclusive remedy, therefore, lay in the workers
compensation forum.  The trial court also denied Plaintiff’s
motion to amend his complaint and add an intentional tort
claim against Defendant.

The Court of Appeals reversed.  While it agreed
Defendant’s failure to pay proper premiums alone did not
violate the requirement it have workers compensation
coverage for its employees, it found there to have been a fact
question whether Defendant had used coercion, intimidation
and deceit as Plaintiff had claimed, and there was evidence to
support Plaintiff’s intentional tort claim so Plaintiff should
have been allowed to amend his Complaint.  Defendant then
sought Leave to Appeal.

In response, the Supreme Court ordered Oral Argument
scheduled on whether to grant the Application, and directed
Briefing and Reply Briefing by the parties addressing:  1)
whether the statutory employer provision of MCL 418.171 is
applicable to Plaintiff’s claims; 2) if so, whether Plaintiff had
established a genuine issue of material fact sufficient to avoid
summary disposition; and 3) whether the Court of Appeals
erred in reversing the trial court’s order denying, on the basis
of futility, Plaintiff’s motion to amend his complaint to add the
intentional tort claim. The Court’s Order also allows for the
filing of briefs amicus curiae.

At Long Last, Done:

AFT Michigan, et al v State of Mich,et al, ___ Mich _____,
2017 WL 6558698 (Slip Op 12/20/17), Aff’g in Part, Vac’g in
Part, 315 Mich App 602; 893 NW2d 90 (Mich App 2016).

This long-running case began with a constitutional
challenge to MCL 38.1343e (2010 PA 75) and its requirement
that certain public school employees pay 3% of their salaries
toward the State’s retiree healthcare program.  When that

challenge reached the Court of Appeals, it held the Act
unconstitutional on a number of grounds, AFT Mich v Mich,
297 Mich App 597 (2012) Vac’d, 498 Mich 851 (2015) (AFT
I); so the Legislature enacted 2012 PA 300, essentially a
response to the Court of Appeals ruling. Undaunted, various
Plaintiffs brought a constitutional attack on this second
enactment, but were ultimately unsuccessful. AFT Mich v
Mich, 303 Mich App 651, 846 NW2d 583 (2014), Aff’d, 497
Mich at 249-50 (AFT II).  

However, the Court remanded the matters raised in AFT
I for consideration of whether or not the issues there had been
superseded or mooted by the corrective enactment in 2012.
On remand, the Court of Appeals ruled the challenge to the
earlier enactment had not been mooted in so far as it dealt
with the mandatory 3% reduction in pay during the period
2010 PA 75, but not 2012 PA 300, had been in effect. 893
Mich App 602; 893 NW2d 90 (Mich App 2016).  The Court
of Appeals then reiterated its earlier rulings in AFT I such a
mandatory pay reduction violated the Michigan and U.S.
Constitutions’ Contracts and Takings Clauses, as well as the
Due Process provisions of the U. S. Constitution’s Fourteenth
Amendment.

Then back to the Supreme Court, which affirmed the
Court of Appeals rulings AFT I had not been mooted and that
2010 PA 75 had been unconsti tu tional under the Contracts
Clause of the State and Federal Constitutions.  The Court
ordered all man datory pay reductions made prior to the enact -
ment of 2012 PA 300 returned to the affected individuals, with
interest.  It vacated the Court of Appeals rulings on the Takings
Clauses and the Fourteenth Amendment, however, finding
those issues unnecessary to decide. �

Lawnotes is looking for contributions of interest to
Labor and Employment Law Section members.

Contributions may address legal developments,
trends in the law, practice skills or techniques,
professional issues, new books and resources, etc.
They can be objective or opinionated, serious or light,
humble or (mildly) self-aggrandizing, long or short,
original or recycled. They can be articles, outlines,
opinions, letters to the editor, cartoons, copyright-free
art, or in any other form suitable for publication.

For information and publication guidelines,
contact Lawnotes editor Stuart M. Israel at Legghio
& Israel, P.C., Suite 600, 306 South Washington,
Royal Oak, Mich igan 48067 or (248) 398-5900 or
israel@legghioisrael.com.

LOOKING FOR
Lawnotes

Contributors!
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(Continued on page 14)

02. Carefully Delineate the Role of the Investigator in a
Retention Agreement

For an outside attorney who is retained by the employer as
a neutral investigator, clearly delineate in a retention agreement
that he or she is retained exclusively as a fact-finder.  The
investigator is not retained to provide legal advice.  As a result,
the investigation report, com munications, and notes may not be
privileged.  While the investigator may render an opinion
regarding a legal conclusion, he or she should not advise
regarding remedial measures.

The privilege analysis will change, however, depending on
who retains the investigator.  The report may constitute
privileged work product if the employer hired the investigator at
the direction of counsel or in anticipation of litigation.  It is
therefore critically important—at the outset—to take into
consideration the ultimate purpose of the investigation which, in
turn, informs its use.

03. Avoid Subsequent Conflicts of Interest

A conflict of interest arises when the employer hires an
outside attorney to conduct an investigation, and then retains the
same attorney to represent the employer in a subsequent legal
proceeding.  In this instance, the attorney may be unable to
objectively evaluate the sufficiency of his or her own investigation
because an objective critique could result in a malpractice
allegation against the attorney.  ABA Model Rule 3.7 specifically
prohibits lawyers from acting as advocates at trial where the
lawyer is likely to be a necessary witness.  Some states have laws
directly or indirectly prohibiting attorneys from also acting as
witnesses for cases they are handling.  Many attorneys choose not
to conduct employee relations investi ga tions given the high risk
of becoming a fact witness at trial when the investigation is used
as an affirmative defense for the imposition of liability.  In the
retention agreement, the investigator should state that he or she
will not serve in the capacity of a lawyer if doing so requires the
defense of the investigation.

04. Clearly Define the Scope of the Investigation 

When you lift up a rock, you may discover more than just dirt.
Investigations have a similar tendency to expand.  A discrete, well
defined purpose clearly set forth in the retention agreement creates
necessary boundaries.  It also allows the investigator to stay on
track and not become distracted by additional, ancillary
information.

05. Ensure that Full Access is Provided 

The retention agreement should specify that the party who
retains the investigator has an affirmative obligation to provide
all of the necessary background documents and information.
The employer cannot pre-select the information provided to the
investigator.  The investigator should have access to, and review,
personnel files, payroll history, prior investigation notes and
reports, prior litigation/settlements, policies and handbooks,
employment agreements, and any other documents needed for a
full understanding of the issues.

TEN COMMANDMENTS FOR
AN EFFECTIVE NEUTRAL

INVESTIGATION
Sue Ellen Eisenberg
Kerry Cahill

Sue Ellen Eisenberg & Associates, P.C.

“Give me six hours to chop down a tree and I will spend the
first four sharpening the axe.”  – Abraham Lincoln

Just like possession is nine tenths of the law, preparation is
ninth tenths of an effective and compliant internal investigation.
Fundamental structural safeguards must be established well before
the first interview commences and must remain in place through -
out the investigation.  Following these Ten Commandments will
ensure that your client’s neutral investigation is sharply focused,
legally compliant, and best insulated from challenge.  Of equal
importance, workplace misconduct, such as sexual harassment,
can be significantly reduced through a well-planned and active
program of prevention and correction.

01. Selection is Key—Choose an Investigator Who is
Impartial by Objective Standards

After your client has elected to retain an outside investigator,
the first step is selecting the right person, or people, for the job.
It is imperative that the investigator be trained and experienced.
You must be certain that an investigator knows the area of law,
has experience conducting workplace investigations, will
exercise independent judgment, and is capable of providing clear,
credible testimony in the event he or she is required to do so.
Although a single investigator may conduct an excellent
investigation, designated trained teams of two members are ideal.
Teamed investigators provide a valuable check on each other,
and their findings may be more reliable.

You must also ensure that the investigator does not possess
any real bias.  It is critical to inquire whether the investigator is
consistently hired by plaintiffs, by defendants, or by the same
employer to evaluate employee concerns.  If the same company
always retains the same investigator, that individual may have a
business interest in ensuring company-favorable findings.  In the
case of a veteran investigator who has conducted hundreds of
investigations yet has never concluded that harassment occurred,
such a history would expose the investigator to challenge as to
his or her neutrality.

Implicit biases must also be considered.  Conduct reconnais -
sance to determine whether the investigator has any pre dis posi  tions
that would affect the findings.  It is critical to obtain the investi -
gator’s CV and identify the investigator’s primary clients.  Does
the investigator have a history of representing individual employee
clients or management-side clients?  Has the investigator ever been
personally accused of harassment?  Determine whether the investi -
gator has been charged with presenting a report that is not fulsome
or accurate, and search attorney discipline records to determine
whether any complaints have been filed and/or validated against
the investigator, if he or she is an attorney.
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TEN COMMANDMENTS FOR
AN EFFECTIVE NEUTRAL
INVESTIGATION
(Continued from page 13)

06. Be Mindful of Internal Search Teams 

An attorney retained to investigate an allegation of employee
misconduct may, as part of a preliminary agenda, run searches
across a master database of employee emails for the names of
certain employees or relevant keywords that he or she may
believe is associated with the misconduct.  The investigator
should be mindful that, months or even years later, he or she
could receive a subpoena requesting a list of these search terms.
While a compelling argument may be made that search terms
fall under opinion work-product protection, this author knows of
no court that has issued such a holding.  It is important to keep
this possibility top of mind when accessing data.

07. Follow Appropriate Protocols so as to Not Vitiate
Neutrality 

An investigator’s failure to follow the hallmarks of a legally
compliant investigation implies that the methodology used was
not neutral or objective.  If the investigator uses methods that
favor the employer, such as delaying the investigation or not
conducting a comprehensive review, then the investigation is
flawed.

Timing is everything.  The moment a complaint is reported,
the clock starts ticking.  It is critical that an investigation
commence as soon as its practicable under the circumstances.
Conducting timely interviews will help insulate the investigation
from challenge.  It will also support an employer’s ability to
argue that it acted in compliance with its legal obligations.

Witnesses frequently ask whether a third party may attend
the interview.  Employees in a union environment have a right
to have a union representative present during an investigatory
interview where the employee reasonably believes disciplinary
action may result.  At present, a non-union employer may, but
is not required, to provide such rights to employees.  The
National Labor Relations Board’s general counsel recently
concluded in an advice memorandum that non-union
employees may have co-workers present during investigatory
interviews.  An employer representative, however, should not
be present during the interviews.  In an effort to enhance the
witnesses’ comfort as well as protection during interviews,
witnesses must be reassured that their participation in the
investigation will not result in retaliatory acts by the employer.
They should be also advised of the appropriate person to
contact if retaliation occurs.

The investigator must choose an appropriate location for the
witness interviews.  The location of the interview plays a critical
role in establishing a comfort level that facilitates an open and
honest discussion with the investigator.  The location should be
a safe and neutral ground.  Examples of improper interview
locations include:  an employer’s worksite where it draws

attention to the employee’s absence and participation in the
investigation; a closed room, which may be prohibited by
applicable cultural norms and/or religious beliefs (e.g., a married
Muslim woman may not be along in a room with a closed door
with a man other than her husband); a phone interview,
especially when a medical condition may improperly influence
the investigator’s impression of responses (e.g., pauses or stutters
may be misinterpreted as based on nerves or evasiveness instead
of understood within the context of an underlying medical
condition).

The process for documenting witness interviews will vary
depending on the personal preference of each investigator.  In
general, as to each question asked and answered, one
investigator should contemporaneously take detailed notes
documenting key points or, preferably, writing down exactly
what the witness says (this is where a team of two investigators
is advantageous—one leads the interview, the other takes
notes).  At the conclusion of the interview, the investigator
should summarize the witness’s testimony to ensure accuracy
and completeness, allowing the witness to supplement if
needed, or the investigator may ask that the witness verify the
written summary and sign off on it.

08. Reasonably Request Access to Personal Social Media
Accounts

Twenty-three states have considered or adopted laws to
prevent employers from requesting passwords to personal social
media accounts to get or keep a job.  Michigan has not yet done
so.  However, if private social media appears to have relevant
information (e.g., harassment occurred over social media), the
investigator may make a reasonable request that an employee
disclose personal social media account information to the extent
such information is necessary for a fulsome investigation.

09. Avoid Blanket Confidentiality Restrictions

An employer, whether directly or through the investigator,
should not forbid its employees from talking at all about the
investigation, as such a directive may impede the employees’
rights to engage in protected concerted activity according to
Section 7 of the NLRA.  Case law indicates that a blanket
confidentiality instruction may only be communicated if the
employer can show a legitimate business justification that far
outweights the employees’ Section 7 rights.  The bar is high—it
must be more than a generalized concern with protecting the
integrity of the investigation.

10. Limit the Investigation Report to Findings of Fact and
Conclusions of Law, Not Recommendations for
Remedial Action

The investigator’s report should contain the purpose of the
invest igation, compliant(s) reported, meetings of investigator
with counsel and/or employer, the witnesses interviewed, the
docu ments reviewed, whether any limitations arose, findings of
fact, and conclusions of law.  It should not contain recom men da -
tions for remedial action.  Best practices dictate that the
complainant be informed of the investigation’s findings, but not
provided with a copy of the report or the witness statements. �
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FORCED ARBITRATION—
IS SEXUAL HARASSMENT

A  SPECIAL CASE?
Charles Ammeson

Member, National Academy of Arbitrators

On December 6, 2017 Senators Gillibrand and Grahm introduced
the Ending Forced Arbitration of Sexual Harassment Act of 2017
(EFASHA).  Former Fox News Anchor and Miss America
Chairwoman, Gretchen Carlson, takes credit for introducting the
legislation.  On December 19, 2017, Microsoft Chief Legal Officer,
Brad Smith, announced Microsoft’s decision to eliminate its arbitration
clause in sexual harassment and gender discrimination cases,
acknowledging such elimination effects less than 1% of its employees.
“Forced Arbitration” has garnered another opposing constituency.

The New York Times reported on these matters on December 19,
2017, at times taking critical aim at “forced arbitration”, and at times
taking aim by lumping “forced arbitration” and “voluntary
arbitration” together.  There is a clear distinction between “forced
arbitration” and “voluntary arbitration,” and the concerns posited.

Although the New York Times and Carlson properly point out
that many “forced arbitration” clauses include “confidentiality
agreements” prohibiting disclosure of specific complaints or their
resolution, and properly conclude that forcing secrecy on sexual
harassment and discrimination claims is antithetical to exposing wide-
spread misconduct, the solutions proffered generally, and specifically
by the EFASHA, tend to undermine many of the distinguishing
benefits that a properly and fairly designed arbitration procedure
affords over litigation.

Senator Graham voiced understanding that the critical issue in
these matters is the forcing of secrecy and arbitration procedures, and
not arbitration itself, stating “I do not oppose arbitration if the parties
willingly consent to the process.”  Carlson seems to understand the
distinction as well, stating that “Forced Arbitration is the harasser’s
best friend.”  The EFASHA, however, is not crafted with such pre cision.
Instead of eliminating “confidentiality” or “secrecy” provisions in
“forced arbitration” agreements, the EFASHA voids all aspects of such
agreements.  Instead of promoting fairness and due process in “forced
arbitration” it voids agreements and presumably awards.

Although the EFASHA provides that Courts will ultimately
decide whether matter such agreements are void and disputes
arbitrable, consistent with precedent, it leaves arbitration proceedings
voidable after-the-fact, even if not challenged before or during the
arbitration proceeding.  Such uncertainty unnecessarily undermines
other core benefits of arbitration procedures such as expediency, cost
efficiency and finality.

Although the EFASHA leaves intact labor arbitration under
collective bargaining agreements, it allows a second bite at the apple
for statutory claims, which also undermines the same core benefits
of arbitration, and fails to consider the complication of reconciling
resolution of statutory claims and broader “just cause” claims typical
in collective bargaining agreements.  Thus, although it recognizes that
labor arbitration pursuant to collective bargaining agreements is
“voluntary arbitration,” it significantly undermines many of the
benefits of such “voluntary arbitration.”

Other considerations come in to play as well.  Although some
victims of harassment and discrimination have well-paying jobs and
the fortitude and economic means to fight publicly for just resolution,
not all claimants share these benefits.  The fact of the matter remains
that court litigation is not an economically viable alternative for all
victims and in many circumstances, arbitration provides the only
viable forum for a claimant.  Beyond this, arbitration in the collective

bargaining context allows for remedies not typical in court litigation,
which certain victims may prefer, such as reinstatement.

Although premier arbitration organizations, such as the National
Academy of Arbitrators and the American Arbitration Association
have chosen not to take sides on the issue whether “forced arbitration”
may be required as a condition of employment, both organizations
have consistently taken the position that “voluntary arbitration” is
always preferable and more desirable.  Instead, they have focused
their efforts on developing and mandating guidelines and protocols to
ensure systemic fairness in arbitration procedures and outcomes.  It
is suggested that legislators do the same.  It is suggested that
legislators consider and include the broader group of constituencies
affected by “forced arbitration.”  It is suggested that legislators
consider the concerns regarding “forced arbitration” upon victims of
sexual harassment from the perspective of victims at all pay levels, as
opposed to reacting to the concerns of highly compensated
executives.  As acknowledged by Microsoft, only 1% of its employee
are affected by “forced arbitration.”

Prior legislators have long recognized that “fairness” is the
primary concern, and not whether parties select to proceed in a court
or arbitration setting.  Proposed Fair Arbitration Acts modifying the
Federal Arbitration Act and State Acts date back decades.  These acts
have generally recognized that the essential tension is the freedom of
the parties to contract within reasonable market constraints, but free
from overreaching by a dominate party because of circumstances.  To
date, these acts have generally failed enactment.  Perhaps because the
different constituencies have promoted change separately.

The present advocacy against “forced arbitration,” spurred by
recent societal acknowledgement of institutionalized misconduct,
appears to have properly reinvigorated legislative review of the
concerns.  However, it is suggested that drafting an imprecise
statute, in a rush to serve a limited constituency with immediacy,
rather than all constituences, could well set in motion unintended
consequences.

Although the identified issues and concerns surrounding
“forced” secrecy, confidentiality and procedures that are less than fair
or which fail to adhere to essential precepts of due process merit
serious and prompt consideration, the initial iteration of the EFASHA
takes a narrow and short-sighted approach to broader concerns.

Moreover, instead of limiting remediation of arbitral concerns
to victims of sexual harassment, it would be prudent to address the
impact of “forced arbitration” on the broadset of constituencies and
claims affected—consumer claims, all employee claims and more.

In conclusion, it is not suggested that consideration and
resolution of the issues proffered by the EFASHA is not warranted or
a step in the right direction.  It is simply suggested that the interests
of all constituencies be advanced together, in a manner that will avoid
unintended consequences.  This can best be accomplished by
involving those experienced in resolving such claims—experienced
advocates and neutrals as well.

One suggested model for consideration is the Employment Due
Process Protocol, which has been endorsed by organizations
representing a broad range of constituencies, including the American
Arbitration Association, the American Bar Association Labor and
Employment Section, the American Civil Liberties Union, the Federal
Mediation and Conciliation Service, the National Academy of
Arbitrators, and the National Society of Professionals in Dispute
Resolution.

—END NOTE—
Reprinted with permission from first publication at arbitrationinfo.com, a cooperative
endeavor of the National Academy of Arbitrators (NAA) and the Center for the Study
of Dispute Resolution at the University of Missouri School of Law (CSDR), a
comprehensive, non-commercial, neutral, and multi-level source for information
about arbitration in the workplace. �
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AWARD PRESENTATION
TO

STUART M. ISRAEL
Barry Goldman

There is an old saying about translations.  Translations are
like lovers:  The beautiful ones are not faithful, and the faithful
ones are not beautiful.

This is a sad fact about the world. Everything is a trade-off.

But Stuart Israel is an exception.

For instance, there are a lot of lawyers who are obsessive-
compulsive workaholics.  Some of them are in this room.  They
are good to have on the team when you’re working on a project,
but they are not a lot of fun to hang out with.

Stuart is different. He is as obsessive-compulsive a work -
aholic as anyone alive, and he’s a delight to hang out with. 

This is part of a larger pattern. 

In general, people who are good writers are not good
editors. Stuart is both.

First rate legal scholars are not effective advocates. Stuart
is both. 

Lawyers who are deeply, personally committed to the
labor movement, as Stuart is, can’t do objective case analysis.
Stuart can.

Good storytellers tend not to be good listeners.  Stuart is
both.

Back in 2009 Stuart and I wrote an article for the
Michigan Bar Journal called “Dialogues: An Advocate Talks to
Arbitrators and an Arbitrator Talks Back.”  In it Stuart offered
a number of gentle correctives for what he perceives as arbitral
shortcomings.  One of his complaints was about the intrusive
arbitrator.  He said, I know what I’m doing.  I have reasons for
what I’m doing that are none of your business.  I don’t need
your help.  So just leave me alone and let me try my case.

My response was if it’s Stuart in front of me I have no
problem with that advice.  But I don’t often have that luxury.

It’s like the old story about the human cannonball.  The
human cannonball goes in to see the circus owner and says
I’ve had it.  I’m tired of being a human cannonball.  I quit.
Circus owner says, What do you mean you quit!  How can
you do this to me!  Where am I going to find another man of
your caliber?

In this spirit and with great pleasure, I introduce a lawyer,
an author, an editor, an advocate, a scholar, a colleague, and a
friend of the very highest caliber, the beautiful and faithful
Stuart Israel. �

STUART M. ISRAEL
AND TIMOTHY H. HOWLETT

2018 LELS DISTINGUISHED
SERVICE AWARD RECIPIENTS

The State Bar of Michigan Labor and Employment Law
Section Distinguished Service Award is presented to persons
who, for a period of 20 years or more

 have made major contributions to the practice of labor
and employment law;

 reflect the highest ethical principles, including
principles of civility and professionalism;

 have advanced the development of labor and
employment law;

 have a long-established commitment to excellence;
and

 are recognized and respected by all constituents in the
labor and employment community.

Past Recipients

1997 Theodore Sachs 2008 Leonard R. Page
1998 William M. Saxton 2009 Sheldon J. Stark
1999 George T. Roumell, Jr. 2010 Leonard D. Givens
2000 Theodore J. St. Antoine 2011 Thomas J. Barnes
2001 Erwin B. Ellman 2012 George N. Wirth
2002 James E. Tobin 2013 Joseph A. Golden
2003 John E. Brady 2014 Janet C. Cooper

Joseph C. Marshall III 2015 Richard Mittenthal
2004 Gordon A. Gregory 2016 Kathleen L. Bogas
2005 Carl E. Ver Beek John R. Runyan, Jr.
2006 Robert J. Battista 2017 Michael Pitt
2007 H. Rhett Pinsky David Calzone �



REMARKS OF
STUART M. ISRAEL

Thank you for this prestigious award.  You put me in august
company.

I include Tim Howlett in that august category.  Tim served a
decade on the LEL Section Council, including two terms as chair.
I have it on good authority that President Putin consulted Tim for
advice on longevity in office.  We will get the details when the FBI
releases Tim’s emails.  To Tim I say: Congratulations tovarich!

That is a joke, of course.  I am reasonably sure that Tim has
no ties to Putin.

I am going to get serious in a moment, as befits this
auspicious occasion.  But first I have a preface.

In recent years I have become pessimistic about the state of
the courts.  I get these daily emails reporting on new labor
decisions.  When I see one in my inbox, I think what the writer
Dorothy Parker reportedly said whenever her telephone rang:
“What fresh hell is this!”

I told a friend I was getting cranky in my advanced years.  He
corrected: “Crankier.”

Anyway, I will suppress my pessimism and crankiness and
make four serious points about what I am grateful for after four-
plus decades as a labor lawyer.

My first serious point. I am grateful to have been the editor
of Labor and Employment Lawnotes for the past 23 years.  For
those of you who don’t know, Lawnotes is the quarterly journal—
not newsletter—published under the auspices of the Labor and
Employment Law Section.

I am grateful to have been a part, at the rate of 96 pages a
year, of the dissemination of several thousand pages of useful and
interesting information—and even wisdom—preserved for
posterity on recycled paper—addressing all things related to
workplace law.

In the pages of Lawnotes hundreds of authors—lawyers,
judges, and others—have edified the bench and bar.  I am grateful
to have played a part.

In 1995, then LEL Section Chair Paul Glendon enlisted me as
Lawnotes editor.  He used methods perfected by British press gangs
staffing the war against Napoleon.  I wrote a brief essay about how
I became Lawnotes editor in my book Opinions, written with Barry
Goldman.  The essay is titled “Never Volunteer.”
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By the way, Opinionsmakes a wonderful Valentine’s Day gift
and is available on Amazon.com.

My second serious point. I am grateful to be a union lawyer.
Over the past decades I have been involved in lots of—shall

we say—differences of opinion—in litigation, arbitration, strikes
and lockouts, and other battlegrounds.  Win or lose, throughout I
have had the good fortune to have fought the good fight, on the
side of good people struggling for fairness, workplace justice, and
the dignity of work.

The Torah says: “Justice, justice you shall pursue.”  I am
grateful that this mandate of biblical proportions has been part of
my union lawyer job description since the beginning.

Here is part two of my second point. I am grateful to have
worked with, and represented, many wonderful, smart, dedicated
people.

Some worked as lawyers, paralegals, or secretaries, and some
were elected union officials or union staff.  

Some worked at blast furnaces, on assembly lines, in mines,
at TV stations, in rail yards, on trains, or at hospitals.

Some served food, put out fires, poured cement, manufactured
chemicals, wired buildings, or climbed telephone poles.

Some did many other essential and productive things, all with
skill, diligence, and pride.  I am grateful to know them.

On to my third point. I am grateful—in this partisan milieu
of labor relations—to know many worthy and honorable
management lawyers.

I have gotten to know them as opponents.  And I have gotten
to know them in the collegial environment provided by the LEL
Section.

I have learned to forgive them because they know not what
they do.

Kidding and the New Testament aside, to borrow from
Shakespeare, outside the Labor and Employment Law Section we
“strive mightily,” but here we “eat and drink as friends.”

My fourth and final serious point. I want to acknowledge
what all good lawyers know: being responsible for the important
affairs of other people is not easy.  

It can be a long, winding, hard road, full of potholes and snow
drifts.  It entails uncertainties, long hours, sleepless nights, and
many other miseries.  It requires sacrifices from the lawyer and
the lawyer’s family.  To borrow again from Shakespeare, “uneasy
lies the head” that bears responsibility for other people.  

Done right, practicing law is a calling.  To use one more
literary allusion: “This is the business we have chosen.”

But for all its miseries, the practice of law offers a unique and
substantial reward.

If you are a good lawyer, even if you have not changed the
world by bringing about global Justice with a capital J, you will
have made the world a better place for many people—bringing
about a “thousand little justices.”  As the Gershwins wrote, “Who
could ask for anything more?”

I borrowed that “thousand little justices” phrase from a law
professor.  There is more on this in my book with Barry Goldman
which, I might add, is available on Amazon.com.

Okay.  I made my four serious points.  I mostly suppressed
my crankiness.  And I have done two book commercials.  I am
ready to sit down—after once again thanking you for this high
honor. �
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THERE ARE NO FUNNY STORIES ABOUT TIM.   In fact,
one person who has known him for a very long time just said “I’m
sorry, I have no stories.  He’s just not that kind of guy.”

So I concluded that he’s too nice and has never made a
mistake!

But here is what just about every person did have to say about
Tim—

 He always went out of the way to make himself available.
He is so generous with his time.   

 He is a mentor and a constant resource—both personal and
professional.

 He always sought opportunities for me.

 He made me feel like I was part of the decision making
process, even as a first or second year associate.  He
continually invested in me. 

 His  influence early on in my career instilled in me the
confidence to “lean in” today.

 I never stopped learning from him.  He always had an
insight that I should take into account.  Even to this day I
ask myself, almost daily, how would Tim handle this.

 Tim showed me what it means to be a leader.   As a new
associate I was absolutely mortified when I had to tell him
about an improper filing that the court rejected.  Instead of
being angry (this person probably didn’t realize at the time
that Tim doesn’t get angry) or casting blame, Tim
demonstrated what it means to share responsibility and
ownership over a matter.

 When I questioned whether I had the personality to be a
litigator, Tim showed me how to aggressively defend a
client’s interest without being combative or hostile and
unnecessarily antagonizing opposing counsel.    As a result,
he is respected by his peers, the courts and is able to secure
excellent results.

 His example led me to want to become a labor and
employment attorney and any success I have experienced is
directly attributable to Tim.

 Tim has been my primary advocate and I know he provided
that support for countless others in our firm.

 Tim does all the little things that make him the person that
every one of us aspires to be.   He shows by example how
to respect everyone, regardless of level.

That’s quite a list of genuine accomplishments.  Most notably,
Tim, not only have you practiced with the utmost distinction, you
have also cared enough about others to develop them into the
distinguished attorney that you have been throughout your career.
As a result,  your contributions to the profession have been
immeasurable.  You are so deserving of this award and the Section
is tremendously honored to confer it upon you.

Congratulations! �

I’ve known Tim for about 20 years.   First, as a client when
he represented the University of Michigan where I was on staff,
then as a colleague for many years as we served on the Labor and
Employment Law Section Council together.

Tim’s service to the Section has been extraordinary.   I’ll just
hit a few highlights.  He served on Council for a decade—serving
two successive terms as chair of the Council, due to the untimely
passing of his predecessor.

He is a regular presenter at ICLE and numerous other educa -
tional programs, including the MeToo# panel at today’s meeting.

He has authored numerous publications on employment law,
including book chapters and many articles. 

It’s easy to describe the “service” part of why Tim deserves
this award.  Many of those accomplishments are listed on the sheet
that’s on your table.  Please take the time to read it.

I want to spend a few minutes focusing on the
“Distinguished” part of the award. 

I’ve known Tim for a very long time and could tell you from
personal experience why he deserves the award.

Representation of clients with the highest level of skill,
preparation, integrity and distinction.   I could not have been
prouder from a client perspective to have Tim represent my
organization. I knew that every time he put his name on a
pleading, appeared in court, had a discussion with the client or
with opposing counsel, that the representation would be with the
highest level of skill and integrity.   

But, of course, I’m only one person.  So in my quest for more
material I set about to do a small research project and polled some
of the other people who Tim has worked with and mentored over
the years.   In addition to asking each person why Tim deserved
the award, I also asked if they might be able to share a funny
anecdote, story, or the like.

A couple of themes emerged.

AWARD PRESENTATION
TO

TIMOTHY H. HOWLETT
Gloria Hage
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REMARKS OF
TIMOTHY H. HOWLETT

Thank you, Gloria, for your generous comments.

I would first like to introduce the special guests at my table.
First, my wife Suzy, with whom I have done my most important
work:  raising three kids and then reaping the rewards from eight
grandkids.  Our oldest daughter Lindsay is not able to be here
tonight.  She is in South Bend with our oldest granddaughter
Madeleine for a college-wide mothers’ weekend.  Her husband
Matt is here together with their son Matthew and daughter Mary,
who are representing all eight of the grandkids.  And I especially
appreciate a high school senior and sophomore giving up a Friday
night to be with a bunch of old people.  Also at our table is our son
Jake and his wife Mary.  Their three sons Thomas, Pete and Will
are 11, 9 and 5 and are therefore excused.  Our daughter Jessica
and her husband Steve are also here.  Their kids Anthony and
Lindsey, in kindergarten and nursery school, are also excused.
The primary reason the youngest five are excused is so Suzy will
pay attention to my remarks rather than fawn over them.

I would also like to introduce my labor and employment
colleagues from Dickinson Wright who are here.  Dave Deromedi,
Dave Houston, Katy Wood, Jim Perry, Sherry O’Neal, Aaron
Burrell, and Lina Irvine.  And I also would like to introduce two
of my former colleagues at Dickinson Wright, Allyson Miller and
Jennifer Newby, who have joined us.  And, finally, and most
importantly, I would like to introduce my secretary Colleen
Maguire.  Thank you all for being here, particularly with this
weather.

I have been extremely fortunate to spend my career at
Dickinson Wright with generous mentors, with great peers and
with extremely talented younger lawyers who consistently made
me a better lawyer.  The firm has a long history of excellence,
integrity and civility, and I am proud to be a beneficiary of that.

I have also been fortunate to work with so many clients who
put a premium on their employees and whose actions are not just
based on what is required by the law, but what is fair.

It is a privilege to get to do what we do.  A few years ago,
Law 360 surveyed lawyers throughout the country, and concluded
that the labor and employment lawyers were the happiest lawyers
in the country, and that their happiness had nothing to do with
compensation.

Law 360 then attempted to investigate the basis for that
happiness.  One conclusion was that labor and employment
lawyers had more interesting work.  They cited the fun and
novelty of the cases which make for more interesting conver -
sations at home, and for much more entertaining stories at
cocktail parties and social functions.  We clearly do deal with the
human condition and have seen human behavior in its most
extreme forms.  Often our practice involves behavior that
resembles reality TV with both the sex and the violence.  I am
sure the plaintiff’s lawyers have even better stories from cases
they did not take.  But it is more than just interesting work that
provides satisfaction.

Law 360 concluded that the meaningfulness of our work was
the most important factor in our job satisfaction.  We deal with
the workplace, and work matters to people.  It is a source of
dignity and self-worth for employees, and a critical component
for success for employers.

We represent our clients vigorously and work to achieve the
best result possible for them.  But professional satisfaction also
comes, because we often have the opportunity to do more.  We
do collectively make the workplace better.  We have those
situations where the employer learns that just because it can,
doesn’t mean it should and that there are often more important
considerations than just an analysis of the legal risks.  The
workplace becomes better for all employees, and the employer
benefits from that.

We also have those situations where an employee gets a
second chance and where the employee learns that it’s not
unreasonable to be expected to come to work on time and do the
job and then has a successful life doing just that.

In short, our work matters to people, and we get the
opportunity to make a difference.

I want to thank the Council, the Selection Committee and
Gloria for this exceptional honor.  It is humbling to look at the list
of past recipients knowing how richly they deserved the award.
Receiving it with Stuart Israel clearly enriches this award for me.
I cannot think of anyone who meets the criteria for this award
more than Stuart and to be paired with him makes it even more
special.  And I will ask you to get your articles into Lawnotes so
he does not have to.

I cannot possibly acknowledge everyone who has had a role,
large or small, in my professional growth and achievements.  First,
I am only allotted about ten minutes, and second and more
importantly, I do not want to be staring at the ceiling tonight
realizing that I forgot to mention one of you who deserves
recognition, because so many of you have made me a better
lawyer, worked with me to resolve a difficult situation or
supported me when I was on the Council.

What I do want to do, however, is acknowledge the labor and
employment community in Michigan, including the governmental
agencies, the arbitrators and mediators, management lawyers,
union lawyers and plaintiff’s lawyers.  We really are like a small
town where no one is anonymous for long.

So many of you pitch in on continuing legal education and
service to the profession that we are examples throughout the
country.

The quality of the work is uniformly excellent which requires
all of us to work at our craft.  Our work must be high quality, or
we will risk being overmatched and underserving our clients.  The
level of competition makes us all better.

There is a level of civility that makes it a pleasure to practice
here, and I know our battles will be about the things that matter
rather than just posturing.  It has enriched my life getting to know
so many of you personally.  I may not always look forward to
getting your next pleading, particularly if it is discovery, but I
always look forward to seeing you.

There is also a premium on integrity and trust in our practice
which permits candid discussion with each other and with the
courts, administrative agencies, arbitrators and mediators.  Like
a small town, reputation matters.  And my experience is that,
although there are rare exceptions, trustworthiness is the norm
here, and, like a small town, we do talk about the exceptions.

I am blessed to be part of the labor and employment
community in Michigan with all of you, and I am incredibly
grateful to receive this award tonight.

Thank you. �
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IS A SMALLER, KINDER,
GENTLER OFCCP ON
THE HORIZON?
Julia Turner Baumhart

Kienbaum Opperwall Hardy & Pelton, P.L.C.

The Office of Federal Contract Compliance Programs
(OFCCP) under the leadership of recently appointed Director
Ondray Harris appears headed toward both downsizing and a
major attitude adjustment.  Evidence of both can be found in
the OFCCP’s input to the fiscal year 2019 budget proposed by
the Trump Administration, and a series of OFCCP-hosted
stakeholder meetings in January 2018.

According to the proposed FY 2019 budget for the U.S.
Department of Labor, which houses OFCCP, the OFCCP’s
estimated obligations for FY 2019 total $9.1 million, down
12.3% from current spending levels.  This translates to a
14.2% reduction in headcount, to an historic low of 450
employees—in contrast to the recent high of 788 employees
in FY 2010.  Some of the forecasted reduction has already
come from two rounds of buyout offers during the final
months of 2017; other downsizing has been or will be
achieved through attrition and an ongoing unofficial hiring
freeze.  

Both the FY 2019 budget proposal and the recent
stakeholder meet ings signal a welcome shift in agency
attitude. The January 2018 stake holder meetings, led by
OFCCP Director Harris, Senior Advisor Craig Leen, and
Director of Policy Debra Carr, invited a number of federal
contractors, representatives of civil rights groups, and
representatives of several member ship organizations, to three
separate sessions.  In meeting with federal contractors,
Director Harris shared his goals for a new and improved
OFCCP.  The agency’s primary goal is to focus on developing
apprentice ship programs as a means to fill a defined skills
gap nationwide and to develop better parity in the workforce.
Other primary goals include (1) incentivizing employers to
voluntarily comply with agency regulations; (2) increasing
outreach for individuals with disabilities; and (3) increasing
agency transparency through compliance assistance.  The
OFCCP, as led by Director Harris, recognizes that some 98%
of contractors undergoing audits are found to be in full
compliance, and so the agency going forward is planning an
“innocent until proven guilty” approach rather than the
opposite—a refreshing change!

These goals are amplified in the FY 2019 budget
proposal, which identifies technical assistance for federal
contractors as one of two main priorities.  Along with
increased emphasis on systemic discrimination (the other
budget priority), OFCCP plans to implement technical
assistance through several initiatives.  These initiatives
include, in addition to the focus on apprentice ship programs,

EEOC’S 2017 STATISTICS:
BACKLOG REDUCTION,

FOCUS ON RETALIATION AND
SYSTEMIC CLAIMS

Shannon V. Loverich
Kienbaum Opperwall Hardy & Pelton, P.L.C.

In January 2018, the Equal Employment Opportunity
Commission released its annual Performance and Accountability
Report for fiscal year 2017, which highlighted its key
accomplishments and identified the number and types of charges
received by the EEOC.

In fiscal year 2017, the EEOC received 84,254 charges, which
reflects a drop in filings from 2016 (91,503).  Of particular
significance is the number of retaliation claims:  41,097 of the
84,254 charges included retaliation claims.  In addition, 28,528
charges included race discrimi nation claims; 26,838 charges
included disability discrimination claims; 25,605 charges included
sex discrimination claims; and 6,696 charges included sexual
harassment claims.

Michigan accounted for 2,489 of those charges, and with few
exceptions, its distribution of claims largely mirrored the national
trends.  The largest numbers of Michigan charges involved
retaliation claims (986), followed by disability discrimination
(831), race discrimination (779), and sex discrimination (664).

The EEOC touted several key achievements for fiscal year
2017, including obtaining substantial relief for alleged victims
of discrimination while at the same time dramatically reducing
its backlog of pending charges.  The EEOC reduced its pending
charges by 16.2%, which is its lowest pending inventory in over
ten years.  The EEOC resolved 99,109 charges in 2017, and
secured approximately $484 million for alleged victims of
discrimination.   The EEOC filed 184 lawsuits in 2017, more
than doubling the lawsuits from previous years (e.g., 86 in
2016).  Of those lawsuits, 124 were filed on behalf of
individuals, 30 were brought on behalf of multiple aggrieved
individuals, and 30 involved “systemic” claims (i.e., alleging
“pattern or practice, policy or class cases where the alleged
discrimination has a broad impact on the industry, occupation or
geographic area.”)   

The EEOC acknowledged that addressing systemic
discrimination in employment has long been an important part of
its work, and in 2017 it sought to increase the number of systemic
cases on its active litigation docket.  The EEOC reported beating
its goal with 24.8% of its 2017 cases (60 out of 242) involving
systemic claims.  The EEOC also resolved 329 systemic  investi -
gations, for which it obtained over $38.4 million in remedies; and
22 systemic lawsuits, four of which included at least 100 alleged
victims of discrimination and two of which included over 1,000
alleged victims.  

What trends can be predicted for 2018?  Recent events and
media coverage of high profile complainants and accused
wrongdoers suggest that we may see a spike in sexual harassment
and unequal pay claims in 2018.   Employers should also be
mindful of the EEOC’s recent focus on retaliation and systemic
charges—all of which underscores the importance of immediate
and thorough investigations into employee complaints. �
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improving training for compliance officers; develop ing
regional contractor training programs; reconstituting the
Reagan-era contractor recognition programs; and reorgan -
izing (and probably clos ing) many of OFCCP’s district and
area offices.  It is antici pated that several “skilled regional
centers,” staffed by experienced and specialized compliance
officers, will more efficiently replace many of the 50-plus
local offices.  

Harris quietly started his role as OFCCP’s newest Director
on December 10, 2017, squelching speculation that the agency
would soon merge into the EEOC.  Harris had joined the
Department of Labor in June 2017 as a senior advisor.  He is a
former management-side employment and labor lawyer in
private practice, and also a former Department of Justice
appointee, both of which should position him well for leading
change at OFCCP.

Seemingly in keeping with its kinder and gentler approach,
OFCCP mailed its Corporate Scheduling Announcement
Letters to contractors on February 1, 2018, using the following
guidelines:

 Setting no more than ten establishments of a single
contractor on the audit scheduling list and no more
than four establishments per contractor in the same
district office;

 Intending to set no establishment on the audit
scheduling list that had closed an audit within the last
five years.

Unfortunately, some anomalies in these self-imposed
caps appear to have slipped through, especially concerning
the five-year look-back provi sion.  OFCCP will begin sending
the actual audit scheduling letters on a rolling basis beginning
March 9 and continuing through September 30, 2018 or
longer. �

WRITER’S BLOCK?
You know you’ve been feeling a need to write a

feature  article for Lawnotes. But the
muse is elusive. And you just can’t
find the perfect topic. You make the
excuse that it’s the press of other
business but in your heart you
know it’s just writer’s block. We
can help. On request, we will
help you with ideas for article

topics, no strings attached, free consultation. Also, we
will give you our expert assessment of your ideas, at no
charge. No idea is too ridiculous to get assessed. This is
how Larry Flynt got started. You have been unpublished
too long. Contact Lawnotes editor Stuart M. Israel at
Legghio & Israel, P.C., 306 South Washington, Suite 600,
Royal Oak, Mich igan 48067 or (248) 398-5900 or
israel@legghioisrael.com.

MERC NEWS
Ashley Olszewski, Department Analyst
Jim Spalding, Mediation Supervisor
Ruthanne Okun, Bureau Director
Bureau of Employment Relations

Retirement Announcement—Jim Corbin, Labor
Mediator at the Bureau of Employment Relations, retired on
January 31, 2018 after over forty years of outstanding and
meritorious service to the State of Michigan.  Jim began his
career with the State at the Department of Social Services.  He
later joined the Bureau of Employ ment Relations in 1999 as a
Labor Mediator with primary assignments in Michigan’s
central and south western counties.  During his time at the
Bureau of Employment Relations, Jim served the people of
this state with fairness, compassion, and dedication while
mediating settlement of complex and emotionally charged
labor disputes.  Through his efforts, he earned the respect and
confidence of leadership, his supervisors, coworkers and the
labor relations community for his knowledge, professionalism
and personal attention. He will be missed by all.

Commission Decision Accessibility—Due to the Michi -
gan Department of Licensing and Regulatory Affairs ongo ing
efforts to increase transparency and eliminate unneces sary fees,
effective January 1, 2018, all decisions of the Michigan Employ -
ment Relations Com mis sion will be available for dissem i nation
on our website 14 days after the Commis sion’s monthly meet -
ings.  Decisions may be accessed under the “decisions” tab of
our website www.michigan.gov/MERC.  This policy permits
the accessibility of Commis sion decisions with ease and without
the need to submit a Freedom of Information Act (FOIA), 1976
PA 442, MCL 15.231 et seq., request. 

Recognition of Service—At its February meeting, the
Commission recognized Mediation Supervisor James (Jim)
Spalding for his more than 25 years of stellar service with the
Bureau of Employment Relations. Jim Spalding began his career
in the mediation division of the Bureau of Employment Relations
in 1992. Prior to being hired into State service, Jim served his
country with honor in the U.S. Air Force, as an air traffic
controller and as a Union representative for the Inter national
Union of Operating Engineers. Jim’s resume also includes
working for the Michigan Association of School Boards, where
he provided excellent representation to his school district clients.
As an advocate, Jim was respected by his adversaries as an
individual who “always kept his word,” and who repre sented his
clients zealously, but with honesty and integrity. 

In 2012, Jim was promoted to the position of Mediation
Supervisor and assigned the responsibility of supervising a
cadre of mediators and support staff. Jim has functioned more
like a Deputy Bureau Director, always available to step in
during the Director’s absence.  He is relied on greatly by the
Department’s executive office, the Commission, Director, and
others, and models polished and capable leadership for the
agency. Jim works tirelessly on behalf of the agency and its
constituents and handles the toughest and most challenging
and visible cases for the agency.  The Commission congratu -
lates Jim on his more the 25 years of service with the State of
Michigan/Bureau of Employment Relations and expresses
heartfelt and sincere appreci ation for his contributions that
have significantly and positively impacted the labor relations
environment in Michigan. �
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DON’T FORGET ABOUT
THE WARN ACT

Eric J. Pelton
Kienbaum Opperwall Hardy & Pelton, P.L.C.

Economic times are good by most measures, including
historic low unemployment levels. But employers should not
lose sight of the federal Worker Adjustment and Retraining
Notification Act, sometimes referred to as WARN or the
Plant Closing Act. In 2017, federal appellate courts issued
several important decisions interpreting WARN Act
obligations.

WARN requires employers under certain circumstances
to provide 60 days’ advance written notice to employees who
will suffer an employment loss as a result of a covered plant
closing or mass layoff. A plant closing of 50 or more
employees or a mass layoff involving 50 or more employees
and at least one-third of the employees at a single site of
employment triggers WARN obligations. Penalties for failing
to provide proper notice to the employees, their union
representatives, and the state and local units of government
include back pay and benefits for the period of the violation.
There are narrow exceptions to the notice requirement for
faltering companies actively seeking capital, where the
employer can establish a reasonable belief that advance notice
would preclude its ability to obtain such capital or business,
and when unforeseeable business circumstances occur.

Purchase of a Business.  Under the statute, WARN
notice obligations fall on the seller of an ongoing business up
to the date of the sale and on the purchaser of the business
after the date of the sale. In Day v. Celadon Trucking Services,
Inc., the parties to the sale of a business attempted to
contractually provide that the seller was responsible for
WARN notices resulting from the sale of the business. Two
commercial trucking companies entered into an asset purchase
agreement that required the purchaser to deliver to the seller a
list of the seller’s employees to whom the purchaser intended
to offer employment. However, for a period of 14 days
immediately following the closing of the sale, the seller agreed
to employ all employees not being offered employment by the
purchaser, and the seller would be responsible for sending
them any required WARN notices.  Despite the contractual
obligation on the seller to provide WARN notices to those non-
hired employees, the U.S. Court of Appeals for the Eighth
Circuit found that the transaction had all the traditional
earmarks of a sale of an ongoing business (not just assets) and
that under the statute the purchaser had obligations to provide
WARN notices to employees who were not hired by the
purchaser after the date of the sale.

Single or Joint Employer.  The U.S. Court of Appeals
for the Sixth Circuit, in McKinney v. Carlton Manor Nursing
& Rehabilitation Center, Inc., addressed the question
whether a management consulting firm was a single or joint
employer under the WARN Act. Carlton Manor was under
regulatory oversight by the Ohio Department of Health,
which provided deadlines to resolve certain deficiencies.
Carlton hired a consulting firm to assist in resolving these
deficiencies. Carlton’s plan was ultimately rejected by the
Ohio Department of Health, and the nursing home soon

thereafter closed. Carlton Manor gave notice to its
employees of the closure of the business, but not the full 60
days required by WARN. The employees sued Carlton
Manor and the consulting firm and obtained a default
judgment against Carlton Manor. But Carlton Manor had no
assets, so the aggrieved employees attempted to hold the
consulting firm responsible for the WARN violation.  The
Sixth Circuit rejected the employees’ argument that the
consulting firm was liable either as a “single employer” or a
“separate (but joint) employer” with Carlton Manor. The
court held that none of the factors that make two entities a
“single employer”—common ownership, sharing of
directors and officers, the same personnel policies, or that
the employees of the two businesses were all on the same
payroll—were present.  The WARN regulations provide
factors for determining “joint employer” status, but these
factors—that the consulting firm hired and fired Carlton’s
employees or otherwise controlled their terms of
employment—were also not present.

WARN Claims in Bankruptcy.  The U.S. Supreme
Court in Czyzewski v. Jevic Holding Corp. recently reversed
lower court findings that the Bankruptcy Court’s conclusion
that WARN plaintiffs could not recover was improper under
the Bankruptcy Code’s distribution scheme. Under a
complicated set of facts, the Bankruptcy Court and U.S.
Court of Appeals for the Third Circuit had held that WARN
creditors (i.e., former employees), despite having a clear
priority under the bankruptcy rules, did not have this priority
under the circumstances and that unsecured creditors having
a lower priority would be allowed to recover. The Supreme
Court’s decision makes very clear that distressed employers
subject to WARN litigation who are in bankruptcy may not
pay the claims of general unsecured creditors absent the
consent of the higher-priority WARN creditors. 

Unforeseen Business Circumstances.  In Varela v. AE
Liquidation, Inc., the U.S. Court of Appeals for the Third
Circuit joined five other Circuits, including our Sixth Circuit,
in determining that the unforeseen business circumstances
exception excuses WARN notice where an event outside the
employer’s control that would normally trigger notice
requirements is “possible but not probable to occur.” In
Varela, the employer received assurances that operating
funds from a Russian bank would be available. Employees
were temporarily furloughed as the employer awaited the
funding, but WARN notice was not given because the
employer expected to retain the employees.  The Russian
funding deal ultimately fell through, and employees were
only then notified that their layoffs would be permanent. The
court held that “the WARN Act is triggered when a mass
layoff becomes probable—that is, when the objective facts
reflect that the layoff was more likely than not.” The court
determined that this standard strikes a balance between the
protections for employees under WARN without imposing a
burden on struggling employers to notify employees of every
possible layoff scenario. Based on this “probable” standard,
the Third Circuit held that the employer had met its burden
of demonstrating that the funding failure was not “probable”
prior to the employer’s decision to lay off the employees.  Be
aware, however, that even where the unforeseen business
circumstances exception applies, WARN notice still must be
given as soon as possible. �
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THE IMPACT ON EMPLOYERS
OF LEGALIZATION OF

MARIJUANA
Sarah L. Nirenberg

Kienbaum Opperwall Hardy & Pelton, P.L.C.

Michigan voters will likely have the opportunity to vote to legalize
recreational use of marijuana on the statewide ballot in November
2018.1 If passed, the Michigan Regulation and Taxation of Marihuana
Act would allow adults 21 years of age and older to possess up to 2.5
ounces (71 grams) of marijuana and grow up to twelve marijuana plants
in their residence for recreational use.2 Michigan could become the
tenth state, in addition to Washington D.C., to legalize the recreational
use of marijuana.3 Pressure for states to legalize marijuana for
recreational use comes with popular support for the drug reaching new
highs in 2017 with more than 64% of Americans favoring legalization.4
One poll in Michigan shows that 56.6% of 600 voters surveyed support
the proposal while 36.7% oppose it.5

Even if the proposal to legalize marijuana passed, it would remain
designated as a Schedule I substance and its possession criminalized
under the federal Controlled Substances Act.6 Despite current laws
prohibiting possession of marijuana, its use in Michigan has been steadily
increasing since Michigan voters approved the use of medical marijuana
in 2008. The number of people with medical marijuana cards has
increased 76% since 2012 with “severe and chronic pain” being the most
common reason for obtaining a card.7 In 2014-2015, 15% of Michi -
ganders used marijuana at least once in the prior year, making Michigan
the thirteenth highest ranking state for marijuana use.8 Legalization of
recreational marijuana would make use more widespread.

With a greater percentage of the population using marijuana and
legalization of recreational marijuana on the horizon, employers are
faced with genuine challenges to maintain productivity, ensure
workplace safety, and adequately fill positions with quality employees
while still protecting employees’ rights. 

Employers who wish to maintain a drug free workplace will be
able to continue to do so under the proposal.  They will not have any
obligation to accommodate the use of marijuana in the workplace or on
their property. Furthermore, employers will not be prohibited from
“disciplining an employee for violation of a workplace drug policy or
for working while under the influence of mari[j]uana [or] from refusing
to hire, discharging, disciplining, or otherwise taking an adverse
employment action against a person with respect to hire, tenure, terms,
conditions, or privileges of employment because of that person’s
violation of a workplace drug policy or because that person was
working while under the influence of mari[j]uana.”9

A workplace drug policy can take many forms, including a zero
tolerance policy.  Employers who receive federal grants or are federal
contractors are covered by the Drug Free Workplace Act, which requires
them to maintain a drug free workplace, but does not require alcohol or
drug testing.10 Even employers that are not required to comply with the
Drug Free Workplace Act, can take solace in the fact that marijuana is
illegal under federal law, especially considering Attorney General Jeff
Sessions’ January 4, 2018 memorandum to end the Obama Department
of Justice’s guidance on the prosecution of marijuana possession cases—
known as the Cole Memo—that had allowed medical and recreational
use of marijuana to spread at an unprecedented rate.11

Even though Michigan does not have any limits on private
workplace drug testing, prudent employers should consistently apply
a policy to avoid claims of disparate treatment toward protected
groups. Employers who choose to have a drug policy prohibiting only
the use of marijuana in the workplace and being under the influence
of marijuana at work, may have difficulty proving that an employee’s
impaired performance is because of marijuana.  The cannabinoid
most widely tested is carboxy THC, an inactive metabolite that only

indicates prior marijuana use. Testing for THC, tetrahydrocannabinol,
the psychoactive ingredient in marijuana is a better indicator of recent
use, but that requires a blood test. However, THC is not the same as
alcohol, as it is metabolized differently, meaning that the amount of
time it stays in a person’s body is greatly influenced by factors such
as gender, body fat percentage, frequency of use, and method of
ingestion, and type of cannabis product consumed. Studies show that
a heavy marijuana user could have even more than a 5-nanogram level
of blood THC (the legal limit in Colorado for driving under the
influence of marijuana) for several days after last use.  On the other
hand, people who did not regularly use marijuana could ingest
marijuana and have no evidence of it in their blood.12

Surveys show that employers in states where recreational use of
marijuana is legal are gradually removing marijuana from pre-
employment drug screening panels.13 Given the more widespread use
of marijuana, combined with the fact that THC metabolites can remain
in a person’s body for a month, pre-employment marijuana screens
could result in a labor shortage in certain job classifications because a
high percentage of candidates will fail the test.  When determining
whether to pre-screen for marijuana, employers should consider the
nature of the job and whether it is dangerous, involves operating heavy
machinery, or involves the safety/caretaking of others. 

Employers should also consider how their policy would affect an
employee who returns from FMLA leave to a zero tolerance workplace
and has lawfully used medical marijuana as part of treatment for a
serious medical condition while on leave.  If such an employee tests
positive for marijuana and is discharged pursuant to a zero tolerance
policy, the employer could face a claim that the termination was in
retaliation for the employee’s use of FMLA. So long as marijuana is
illegal under federal law, though, such a claim may not be successful. 

The increased use of marijuana and the inevitability of the
legalization of marijuana gives rise to new questions for employers.
While the science for determining marijuana intoxication and
employment case law strive to catch up, employers must decide what
policies are best for their unique workplaces to mitigate risk from
workplace accidents, performance issues, labor shortages, and
employment lawsuits. 

—END NOTES—
1 November 2017, 365,000 signatures in favor of legalizing recreational use of
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for-marijuana (last visited February 19, 2018).
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from-pre-employment-drug-screen (last visited February 19, 2018). �
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