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data, potential inaccuracies and biases might lead to detrimental
effects for low-income and underserved populations.

The FTC’s Report
The FTC’s Report identifies several ways in which employ-

ing big data can provide opportunities for improvements in soci-
ety.  With respect to benefits in the employment arena, the FTC’s
Report notes that big data is being used to “increase equal access
to employment.”  For instance, by using analytics, Google iden-
tified issues with its hiring process, which included an emphasis
on academic grade point averages and “brainteaser” questions dur-
ing interviews.  As a result, Google modified its interview prac-
tices and began asking more structured behavioral questions, such
as how a candidate would handle a specific situation.

The FTC’s Report identified concerns about the use of big
data for employment decisions, such as the quality of the data, un-
corrected biases in the underlying data, and the observation that
whereas big data is highly effective in showing correlations, cor-
relation is not causation.  Ultimately, the concerns fed into the
larger issue of whether big data will be used to categorize appli-
cants and employees in way that can result in the exclusion of cer-
tain populations and classifications.

The FTC’s Report also described some of the laws that may
apply to big data practices.  With respect to employment practices,
the FTC advised companies using big data analytics to consider
federal equal opportunity laws, such as Title VII of the Civil
Rights Act of 1964, the Age Discrimination in Employment Act,
the Americans with Disabilities Act, and the Genetic Information
Nondiscrimination Act.  The FTC’s Report also discusses how the
use of big data could lead to disparate treatment and/or disparate
impact.

The FTC suggests that companies already using, or consid-
ering engaging in, big data analytics for employment decisions,
should, among other things:

(1) ask whether they are treating people differently based on
a prohibited basis, such as race or national origin;

(2) consider whether their policies, practices, or decisions
have an adverse effect or impact on members of protected
classes, and if they do, whether they are justified by a le-
gitimate business need that cannot reasonably be
achieved by means that are less disparate in their impact;

(3) consider whether data sets are missing information from
particular populations and, if they are, take appropriate
steps to address this problem;

(4)  remember that correlations do not necessarily mean cau-
sation and balance the risks of using results, especially
where policies could negatively affect certain popula-
tions;

(5) think about using human oversight of data and algorithms
when using big data tools to make employment deci-
sions; and

(Continued on page 2)
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The Federal Trade Commission (“FTC”) released a January
2016 report entitled “Big Data: A Tool for Inclusion or Exclusion?
Understanding the Issues” (“FTC’s Report”).1 Spurred, in part,
by a public workshop held on September 15, 2014, involving
stakeholder discussions on the benefits and drawbacks to big data,
the FTC’s Report is a warning for companies considering using
big data, or those that already do, about the potential pitfalls of
the technology.  While aimed at the commercial use of big data
involving consumer data, the FTC’s Report addresses several is-
sues about big data used for employment purposes.

“Big Data” Defined
Big data has traditionally been associated with analytics. In

its most basic sense it refers to data that is so large in volume that
traditional methods of analysis are not useful in understanding the
data, but rather computers are necessary to do so.  It is a broad
term that often encompasses the volume of data, the speed at
which the data is collected, the type of data being collected, and
how best to decipher the data.2 Big data is often used synony-
mously for both the actual data itself and the necessarily comput-
erized analysis of that data.

One can readily understand the benefits to society of a
process that allows companies and people to maximize resources
when collecting, analyzing, and optimizing information.  Energy
grids, targeted advertising, personal fitness trackers, and self-dri-
ving cars all use and benefit from big data.  Companies are using
big data to reach not just prospective customers but also employ-
ees.  Big data has also helped in the screening process of job ap-
plicants. 

For example, companies such as Mosaictrack3 and Chequed4
look at predictive data from several steps in the application
process, such as the applicant’s resume, the interview, and behav-
ioral assessment tools.  These tools are marketed as a way for
companies to hire the right people by using data that maps the ap-
plicant’s profile onto the company’s available openings.  Mosaic-
track, for example, uses artificial intelligence to survey resumes
and find matches based on “company culture and skill.”5 Chequed
offers several products, including online behavioral assessment
tools6 and a reference check tool.7

All of these big data tools are designed to help companies
make better choices in their employment decisions.  Ultimately
by hiring the “right” people, companies will spend fewer re-
sources on tasks relating to employee turnover.  The FTC’s Re-
port, however, warns companies that for all of the benefits of big
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(6) consider whether fairness and ethical considerations ad-
vise against using big data in certain circumstances and
whether big data can be used in ways advancing oppor-
tunities for previously underrepresented populations.

Conclusion
We are at the dawn of the age of big data.  There remains

much to be learned and considered.  As big data applications be-
come the norm, it is likely that employers will consider using them
to reap the benefits and efficiencies.  Before doing so, companies
should consider the legal issues at every stage of the big data
process.  The FTC’s Report should put companies on notice of
potential enforcement actions and strategies that plaintiffs may
use in litigating against companies using big data.  Understanding
the technology, the data collected, and whether correlations are
accurate is a good place to start.

— END NOTES —

1 https://www.ftc.gov/system/files/documents/reports/big-datatool-inclusion-or-exclusion-

understanding-issues/160106big-data-rpt.pdf.

2 https://www.oracle.com/big-data/index.htm..

3 See https://mosaictrack.com’.

4 See https://www.chequed.com/.

5 Seehttps://mosaictrack.com/.

6 See https://www.chequed.com/pre-employment-assessment-test/.

7 See https://www.chequed.com/online-reference-checking/.   �

CONTENTS

COUNCIL DIRECTORY
Chair

Brian E. Koncius . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Bingham Farms
Vice Chair

Susan Hartmus Hiser . . . . . . . . . . . . . . . . . . . . . . . . . . Bingham Farms
Secretary

Gloria A. Hage . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Ypsilanti
Treasurer

Jennifer B. Salvatore . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Ann Arbor
Council

Keith J. Brodie . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Grand Rapids
Michelle P. Crockett . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Detroit
Jeffrey J. Fraser . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Grand Rapids
Allyson A. Miller . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Birmingham
Sam G. Morgan . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Farmington Hills
Sarah S. Prescott . . . . . . . . . . . . . . . . . . . . . . . . . . . . Bloomfield Hills
David R. Radtke . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Southfield
Heidi T. Sharp. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Clinton Township
Michael M. Shoudy . . . . . . . . . . . . . . . . . . . . . . . . . . . . . East Lansing
Andrey T. Tomkiw . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Royal Oak
Anne-Marie Vercruysse Welch . . . . . . . . . . . . . . . . . . . . . Birmingham
Richard Warren, Jr. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Detroit

Immediate Past Chair
Daniel D. Swanson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Southfield

Big Data: Risks and Considerations in Using
Predictive Data in Employment Decisions  . . . . . .   1

The NFL and Brain Trauma: Where is OSHA? . . . . .   3

Turf War: Arbitration v. NLRB  . . . . . . . . . . . . . . . . .   5

Michigan Arbitration and Mediation 2014-2015
Case Law Update—Part II  . . . . . . . . . . . . . . . . . .   8

Michigan Supreme Court Update  . . . . . . . . . . . . . . .   9

Sixth Circuit Update  . . . . . . . . . . . . . . . . . . . . . . . . . 10

Educate, Explore, and Engage: Pointers to
Prepare Your Clients for Facilitative Mediation  . . 10

SCOTUS Giveth and Taketh Away, Stymies
Plan Reimbursement but Reaffirms High
Standard Dividing “Plausible Sheep” from
“Meritless Goats”  . . . . . . . . . . . . . . . . . . . . . . . . . 12

The Law of Primacy . . . . . . . . . . . . . . . . . . . . . . . . . . 14

For What It’s Worth  . . . . . . . . . . . . . . . . . . . . . . . . . 13

MERC Update . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 15

MERC Answers FAQs  . . . . . . . . . . . . . . . . . . . . . . . . . 19

Kathleen L. Bogas Distinguished Service Award
Recipient.  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 20 

John  R. Runyan, Jr.—Distinguished
Service Award Recipient  . . . . . . . . . . . . . . . . . . . . . . 22

Page 2                                                                                                                                                   LABOR AND EMPLOYMENT LAWNOTES (SPRING 2016)

Lawnotes is looking for contributions of interest to
Labor and Employment Law Section members.

Contributions may address legal developments, trends
in the law, practice skills or techniques, professional issues,
new books and resources, etc. They can be objective or
opinionated, serious or light, humble or (mildly) self-ag-
grandizing, long or short, original or recycled. They can be
articles, outlines, opinions, letters to the editor, cartoons,
copyright-free art, or in any other form suitable for publi-
cation.

For information and publication guidelines, contact
Lawnotes editor Stuart M. Israel at Legghio & Israel, P.C.,
Suite 600, 306 South Washington, Royal Oak, Mich igan 48067
or (248) 398-5900 or israel@legghioisrael.com.

LOOKING FOR
Lawnotes

Contributors!



Despite the efforts of the NFL to reduce concussions, con-
cussions actually rose in the 2015-16 season.  In March of 2015,
the senior VP of health and safety for the NFL stated concussions
were down  by 25 % from  2014, and that, By any measure, foot-
ball has never been safer8.  In January of 2016, the NFL an-
nounced at the conclusion of the season that Concussions had
risen 58% with 182 reported concussions compared to 115 in
2014.9

A federal judge approved a settlement in multi district litiga-
tion involving the NFL and a class of former players involving
concussions and degenerative neurological conditions.  The set-
tlement amount is uncapped.10  A former player with Parkinson’s
disease or Alzheimer’s could receive up to $3.5 million while a
player diagnosed with CTE
associated with head trauma
could receive up to $4 million.
The settlement has been ap-
pealed to the Third Circuit.

A final and perhaps more
ominous development comes
in the form of a possible Con-
gressional investigation.  Rep-
resentative Fred Upton,
chairman of the House energy
and commerce committee an-
nounced on December 22, 2015, that the committee would review
a broad review of concussions .  According to Upton, the problem
goes well beyond the battlefield and the gridiron and is a matter
of public health.11

If OSHA does become involved in an investigation under the
general duty clause involving player safety, it will be able to draw
upon the lessons from its litigation with SeaWorld over the death
of a trainer during a performance in Orlando in 2012.  In SeaWorld
of Florida v. Perez, (11), a panel upheld, in a 2-1 decision, an ad-
ministrative law judge’s finding that SeaWorld had violated the
general duty with respect to inadequate precautions to eliminate
or reduce a substantial workplace hazard.12

SeaWorld argued that some industrial activities by their very
nature are dangerous.  In those circumstances, the normal activi-
ties cannot be defined as a recognized hazard since doing so would
eliminate the Secretary’s burden of proof in general duty violation
cases.  As a result, finding that the close contact between a trainer
and a killer whale is a recognized hazard is arbitrary. 13 SeaWorld
also argued its business is close contact interaction between
whales and their trainers.  The general duty clause does not allow
an administrative law judge to outlaw that part of SeaWorld’s mis-
sion “…any more than it authorizes OSHA to post speed limits at
Daytona or to require two handed touch in the NFL.”14

The Department of Labor addressed the issue of the necessity
of close contact in its brief.  It noted that in the time since the
trainer’s death, SeaWorld ceased the interactions, a period of three
years.  SeaWorld does not have trainers perform water work and
uses barriers and minimum distance precautions for dry work.
The adoption of these measures establishes close contact is not
essential to its ability to draw visitors to its parks.  In addressing
the NFL and racing analogies, the department stated, “By con-
trast, physical contact between players is intrinsic to professional
football, as is high speed driving to professional auto racing.”15

THE NFL AND 
BRAIN TRAUMA:  
WHERE IS OSHA?

C. John Holmquist, Jr.

The obligation of an employer to provide its employees with
a safe workplace free from recognized hazards is well estab-
lished.  In the absence of specific standards for an industry, an
employer is required under OSHA’s general duty clause to pro-
vide its employees with a workplace free from recognized haz-
ards which cause or are likely to cause death or serious injury.1
The elements which are necessary to establish a violation of the
general duty clause are the failure to keep a workplace free of a
hazard to which an employee is exposed; the hazard was recog-
nized; the hazard was causing or likely to cause death or serious
physical harm; and there was a feasible and useful method to cor-
rect the hazard.2

It is difficult to imagine a more violent workplace than the
NFL3. Among the injuries sustained by the players, brain injuries
have and continue to receive widespread attention not limited to
current players but to the long term effects on retired players.
While concussions have been recognized and the league’s position
on them has evolved into one being proactive instead of its docu-
mented denial, the increased awareness of Chronic Traumatic En-
cephalopathy (“CTE”) has the potential to impact the future of the
game.  

While the NFL had to deal with a number of off field issues
in the 2015-16 season, several developments occurred which
placed increased scrutiny and public awareness concerning the
NFL and traumatic brain injuries.  The movie Concussion gave
the cinematic version of Dr. Bennett Omalu’s discovery of CTE
in the brain of former Pittsburgh Steeler Mike Webster and the
NFL’s resistance to his findings and overall reluctance to ac-
knowledge any relationship to concussions suffered on the field
and long brain term injuries. 

The movie in turn caused renewed interest the book League
of Denial4 which was the basis for the PBS Frontline program
League of Denial: The NFL’s Concussion Crisis.5 That program
introduced the public to Dr. Ann McKee, a professor of neu-
ropathology and pathology at Boston University who is actively
involved in examining the brains of former NFL players.  In the
program , Dr. McKee discussed the high incidence of CTE she
has found in brains of former NFL players.

In Sept. of 2015, Dr. McKee announced the findings that 87
out of 91 or 96% of former NFL players tested positive for CTE.
Dr. McKee stated that the findings were consistent with past re-
search suggesting a link between football and long-term brain dis-
ease. 

In a November 15, 2015 segment of 60 Minutes, Steve Kroft
reported on the ongoing issue with Dr. Robert Stern, the director
of Boston University’s CTE Center.  Dr. Stern noted a common
link in all cases of CTE of a history of repetitive head hits which
is an occupational hazard of playing football.6 Dr. Kevin
Guskiewicz had  been a part of a disbanded NFL committee which
oversaw the aborted NFL effort to keep track of head hits of play-
ers of two teams.  Dr. Guskiewicz noted that he had conducted a
study using helmet sensors at the high school level which showed
players can average 650 hits per season.7
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reports concerning the trainer’s death.

What would OSHA find of interest in the media concerning
the NFL and brain trauma after the conclusion of the regular sea-
son and playoffs?  As mentioned, the NFL reported that concus-
sions rose 58% in regular season games.  The NFL’s senior VP of
health and safety policy said that the league would study what
might have caused the incidence to rise as it did.  During Super
Bowl 50, one player received a concussion, and another was
pulled from the game to undergo evaluation based on a hit.

The New York Times reported on the death of former Oakland
Raider Quarte back Kenny Stabler who had high stage 3 CTE.  Dr.
Ann McKee stated that it was surprising that as a quarterback, he
would have lesions which were widespread affecting many regions
of his brain. The article noted that Stabler was the seventh former
quarterback to be found to have CTE by Boston University and the
90th out of 94 former NFL players examined by the center.19

Interested OSHA representatives could also read reports of
the NFL’s annual report on health and safety in the game.  A mem-
ber of the league’s Head, Neck, & Spine Committee refused to
admit that there was a link between CTE and football.  As was
noted in an article in Time magazine, the position was surprising
given the acknowledgment in 2009 by the league ,”It’s quite ob-
vious from the medical research that been done that concussions
can lead to long term problems,” or as Commissioner Goodell
noted, “It doesn’t take a lot to jump to the conclusion that constant
banging in the head is not going to be in your best interest.”20

Perhaps OSHA would find the comments of J.J. Watt of in-
terest.  Before the Super Bowl, Watt stated he knew concussions
were a risk when he began playing.  He said that players are learn-
ing a lot about head injuries and understand that there are serious
implications that come with it, “I know for a fact that every time
I go to practice I am going to hit my head.  It’s just like a fire-
fighter knows he may have to go into a fire at some point or a sol-
dier knows he may get shot at some point.”21

Finally, a cursory internet search of concussions in sport would
reveal that the NHL is dealing with its own lawsuit brought by play-
ers over concussions.  An internal NHL memo contrasted its posi-
tion on settlement with that of the NFL, “…it should be noted that
the NFL entered into settlement negotiations and reached prelimi-
nary agreement before any meaningful discovery had been con-
ducted in their cases-perhaps because of a concern of their facts
and what discovery in those cases might reveal.”22 The NHL ap-
parently does not share the same concerns over discovery.

Professional football is entertainment/sport; it has a unique
place in American society.  It is also a workplace with a very se-
rious medical issue.  By any measure today, brain trauma in foot-
ball is a recognized hazard subject to ongoing medical research
with almost daily updates of new information.  Efforts to lessen
the hazard as the medical community and the NFL continue to
confront the issue have not been effective.  As was noted in the
Timemagazine article, the NFL has not adopted the public health
message that the game is a dangerous and that it is trying to make
it safer but that those who play should recognize the danger.23

OSHA’s stated mission is to assure safe and healthful work-
ing conditions for all employees.  What would OSHA do if it were
aware of a similar issue in a different employer or industry?
Hopefully, it will not wait until there is a fatality to become en-
gaged in the issue.  As the majority in the D.C. Circuit SeaWorld
opinion noted, there is no exemption for unsafe or unhealthy per-

THE NFL AND BRAIN TRAUMA:
WHERE IS OSHA?
(Continued from page 3)

The issue of close contact and the change of the nature of
SeaWorld’s business was the focus of SeaWorld’s reply brief.
SeaWorld argued the attempts to distinguish close contact in foot-
ball and auto racing from its business is unconvincing.  It argued
that the element of contact is not intrinsic in any abstract sense in
football, and that the game could be changed to flag football, as
widely played by adults.  SeaWorld argued that the irreducible
level of risk of football and auto racing stems from business deci-
sions to produce a particular product that the public enjoys more
than a potentially safer alternative—football involves tackling.
The risk is intrinsic only because it is an essential part of the prod-
uct being offered to the public.16

The panel majority rejected SeaWorld’s argument that be-
cause the trainers accepted and controlled their own exposure to
risks, the hazard of close contact cannot be recognized.  Congress
placed the duty to ensure a safe and healthy workplace on the em-
ployer, and the court has long held that the duty is not qualified
by such common law doctrines as assumption of the risk or con-
tributory negligence.17 Neither the nature of SeaWorld’s work-
place nor the unusual nature of the contact of performing in close
physical contact with killer whales removes from SeaWorld its
obligations under the General Duty Clause to protect its employ-
ees from recognized hazards.

The majority addressed the argument in the dissent which ba-
sically concluded that the Secretary and the Commission acted ere
arbitrarily and capriciously by failing to distinguish the NFL and
NASCAR on a all or nothing basis.  The majority noted that the
NASCAR/NFL hypothetical was not raised before the Commission.

As to OSHA’s jurisdiction, the majority stated that perhaps
when squarely faced with the question, OSHA will agree with the
dissent that it cannot regulate sports because Congress did not in-
tend for it to do so.  Or OSHA may say, as its counsel did in re-
sponse to the hypothetical, that physical contact is intrinsic to pro
football in a way that it is not to a killer whale show.  In any event,
the majority stated that there is no principle of law which requires
a court reviewing specific facts relating to one of several kinds of
entertainment shows put on by one employer to reach beyond
those facts and decide the hypothetical application of the facts to
another industry.  The majority observed that had Congress in-
tended all unsafe and unhealthy performances in the entertainment
industry to be beyond the scope of employee protection, it could
have included such an exemption in the statute.18

The lessons OSHA can take from the SeaWorld litigation is
that an argument that risk inherent in a business can constitute a
recognized hazard, and that the participation is somehow viewed
as assumption of the risk, are not valid.  Where a business adopts
procedures and changes practices to increase safety, those changes
are evidence of feasible measures to increase safety.

So absent a complaint, how would OSHA become involved
in the concussion /brain trauma issue?  OSHA has established six
inspection priorities.  One of these is referrals.  The existence of
hazards based on information from other federal, state, or local
agencies, individuals, organizations, or the media will receive con-
sideration for inspection.  The SeaWorld citation came about after
a compliance officer conducted an inspection in response to media



(Continued on page 6)
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formances the entertainment or sports industry in the statute.  The
question remains:  Where’s OSHA?

— END NOTES —

1. § 5(a)(1).

2. Pegasus Tower, 21 BNA OSHC 1190, 1191. (2005).
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4. League of Denial by Mark Fainaru-Wada and Steve Fainaru, Penguin Random House,
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TURF WAR:  
ARBITRATION v. NLRB

Joseph A. Barker
Retired NLRB Regional Director (R-13, Chicago)

The use of arbitration and mediation processes in lieu of lit-
igation has been all the rage in recent years.   However, the trend
has not gone without challenge by the National Labor Relations
Board in a couple related contexts; deferral to grievance/arbitra-
tion procedures under collective bargaining agreements and
mandatory arbitration agreements with employees.  In the first sit-
uation, the Board is expanding its role in resolving issues of em-
ployment discrimination under 8(a)(3) and (1) of the Act.  In the
second, the Board is attacking arbitration policies that inhibit the
filing of unfair labor practices with the NLRB by individual em-
ployees or that limit group efforts seeking relief in court, arbitra-
tion, or other administrative agencies.  The result in both situations
is an expansion in the number of decisions by the Board finding
unfair labor practices under the Act despite efforts by employers
to steer employment disputes to arbitration.

Grievance/Arbitration Processes
Mandatory grievance and arbitration procedures under a col-

lective bargaining agreement with a duly recognized labor organ-
ization used to provide a reliable alternative for resolving
employment disputes between employers and employees without
allowing resolution by the NLRB under the previously broad de-
ferral standards of Collyer Insulated Wire, 192 NLRB 837 (1971)
and United Technologies Corp., 268 NLRB 557 (1984). The in-
formal benefits of the grievance/arbitration process were certainly
more attractive for an employer than the potentially more time-
consuming and demanding administrative process of the NLRB.
There too was the better chance for less burdensome remedies
through the grievance/arbitration procedure even if an employer
was found to have discriminated against an employee.  An arbi-
trator might, for instance, find an employer had unlawfully dis-
charged an employee for union activity, but could “split the baby”
and order reinstatement without backpay, or vise-versa.  Such a
remedy would have been less than provided in an administrative
adjudication by the NLRB in finding a violation under 8(a)(3) and
(1), which would have also included a notice posting requirement
along other remedial devices.  

Nonetheless, the NLRB was previously reluctant to disturb a
grievance settlement or arbitration award that provided a less than
full remedy under the Board’s processes, placing the burden on
the party opposing deferral to an arbitral award to show that the
proceedings were not fair and regular, the unfair labor practice
issue was not generally presented to the arbitrator, or the award
was clearly repugnant to the Act.  Spielberg Manufacturing Co.,
112 NLRB 1080 (1955); Olin Corp., 268 NLRB 573 (1984).  In
practice, that was a heavy burden to carry even if the arbitration
award consisted of only a one-line decision with no underlying
record, Anderson Sand & Gravel Co., 277 NLRB 1204 (1985), or
may have provided reinstatement in finding a violation of the
grievant’s 8(a)(3) rights, but awarded no backpay.  Shands Jack-
sonville Medical Center, 359 NLRB No. 104 (2013); Aramark
Services, 344 NLRB 549 (2005).

However, the advantages in using the grievance/arbitration
procedure in lieu of the Board’s processes in 8(a)(3) and (1) cases“An alert citizen recognized him from the police

artist’s sketch.”

Kelman’s Cartoon
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has been significantly restricted by the recent decision in Babcock
& Wilcox Construction Co., 361 NLRB No. 132 (2014).  Those
changes have been described by NLRB Field Attorney Rana
Roumayah in two fine contributions to Lawnotes in the Winter
2015 edition (“Deferral and the Role of the Arbitrator”) and
Spring 2015 (“Deferral: A Change Is Upon Us”) and won’t be re-
counted in detail here.  Suffice to say, the Board is more closely
reviewing post-arbitral decisions and grievance settlements by
shifting the burden to the party requesting deferral to establish
that: (1) the arbitrator was explicitly authorized to decide the un-
fair labor practice issue; (2) the arbitrator was presented with and
considered the statutory issue, or was prevented from doing so by
the party opposing deferral; and (3) Board law reasonably permits
the award.  The last factor is a significantly stiffer requirement
than the prior rather deferential “clearly repugnant” test under
Spielberg.

Prearbitral Deferral
One aspect of the Babcock decision not specifically addressed

in the prior Lawnotes articles is its prearbitral implications.  The
Babcock Board determined that modifications to the standard for
reviewing post-arbitral awards necessitated a change in the criteria
for administratively placing a Section 8(a)(1) or (3) charge in de-
ferral pending the outcome of the arbitral process.  Accordingly,
the Board will no longer defer cases to the grievance/arbitral
process pursuant to Collyer unless the arbitrator is explicitly au-
thorized to decide the statutory issue either in the collective-bar-
gaining agreement or by agreement of the parties in a particular
case.  This is because it would be futile to place a case on hold
pending arbitration if it is clear from the outset that deferral to that
ultimate award would be improper.  For more detail, see General
Counsel’s Memorandum 15-02, dated February 10, 2015, “Guide-
line Memorandum Concerning Deferral to Arbitral Awards, the
Arbitral Process, and Grievance Settlements in Section 8(a)(1)
and (3) Cases.”

Even though the impact of the Babcock case on prearbitral
deferral is not retroactive, the Board has already reined in the de-
ferral of 8(a)(3) allegations to the grievance/arbitration process in
other situations where it believes hostility to the grievance process
exists.  In St. Francis Regional Medical Center, 363 NLRB No.
69 (2015), the Board found the termination of two employees was
not eminently well suited to arbitration even under the existing
Collyer standard.   Because the 8(a)(3) allegation involved the al-
leged discipline and discharge of a union steward and her unit
member for activity related to the processing of the member’s
grievance, the Board found that the totality of the facts showed a
sufficient degree of hostility toward the exercise of Section 7 rights
sufficiently severe as to make deferral inappropriate.  

Restricting Individual Employee Access to the Board
The first of the cases dealing with the validity of a mandatory

arbitration agreement is now a decade old, but serves as the har-
binger of where the Board was heading on the issue.  In U-Haul
Co. of California, 347 NLRB 375, 377–378 (2006), enfd. 255
Fed. Appx. 527 (D.C. Cir. 2007), the Board found that maintain-
ing a mandatory arbitration policy as a condition of employment
was unlawful under 8(a)(1) and (4).  The broadly stated policy
covered “all disputes relating to or arising out of an employee’s

employment,” including “claims for wrongful termination” and
“employment discrimination.”  The policy referred to specific
statutes to which access was being waived, such as the Americans
with Disabilities Act and Title VII, but the NLRA was not specif-
ically referred to.  However, the coverage of mandatory arbitra-
tion also extended to “any other legal or equitable claims and
causes of action recognized by local, state, or federal law or reg-
ulations.” 

Based on this language, the Board found the policy would
reasonably tend to inhibit employees from filing charges with the
NLRB, even though there was no evidence that rule had been ap-
plied to invoking Board processes and there was no evidence that
it was intended to apply to such activity.  To find a violation, the
Board relied upon Lutheran Heritage Village-Livonia, 343 NLRB
646 (2004), which sets forth the analysis for allegedly overly
broad or ambiguous work rules and policies.   The Board rejected
the contention that the employer’s announcement to employees
that the arbitration process was limited to disputes, claims, or con-
troversies in a “court of law” made it clear that the policy did not
extend to the filing of charges with the Board, which involves ad-
ministrative proceedings.  The Board doubted that nonlawyer em-
ployees would understand such a distinction.  

Likewise, in 2 Sisters Food Group, 357 NLRB No. 168
(2011), an employer policy requiring employees to submit “all
[employment] disputes and claims” to binding arbitration was
found unlawful.  Again, the policy did not explicitly restrict access
to the Board, but neither did it specifically exclude NLRB pro-
ceedings.  A variation of the defense raised by the employer in U-
Haul was rejected.  Thus, the Board found that language limiting
the policy to claims “that may be lawfully resolve[d] by arbitra-
tion” failed to establish that employees would reasonably under-
stand the policy did not prohibit the filing of charges with the
Board.  

But even if the policy specifically exempts the NLRB from
coverage, an employer will run into problems if it doesn’t also in-
clude such an exemption in all accompanying documents.  In
Amex Card Services Co., 363 NLRB No. 40 (2015), the policy re-
iterated that the NLRA was not covered, and that the policy “does
not preclude an individual from filing a claim or a charge with a
governmental administrative agency . . . such as the National
Labor Relations Board.”   However, the “New Hire Employment
Arbitration Policy Acknowledgement Form” that had to be signed
by employees as a condition of employment contained no such
exceptions.   Consequently, the Board found that when the policy
and the form were read together, it was ambiguous whether em-
ployees retained the right to file a charge with the Board or to ac-
cess its processes.   As Lafayette Park Hotel, 326 NLRB 824, 828
(1998), enfd. 203 F.3d 52 (D.C. Cir. 1999), instructs, “any ambi-
guity in the rule must be construed against the Respondent as the
promulgator of the rule.”  See also PJ Cheese, Inc., 362 NLRB
No. 177 (2015). 

Simply because an arbitration policy has been in existence
for some time won’t shelter it from attack.   Arguments that a com-
plaint by the NLRB is time barred by Section 10(b) of the Act be-
cause the initial unfair labor practice charge was filed and served
more than six months after an employee has signed and became
subject to the policy have been rejected.   This will be the case
where the employer continues to maintain the unlawful policy dur-
ing the 6-month period preceding the filing of the initial charge.
The Board has held under these circumstances that maintenance
of an unlawful workplace rule, such as a mandatory arbitration
agreement, constitutes a continuing violation that is not time-
barred by Section 10(b).  Neiman Marcus Group, 362 NLRB No.

TURF WAR:  
ARBITRATION v. NLRB
(Continued from page 5)
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istrative agencies, including the NLRB, which may then choose
to pursue a judicial remedy on behalf of employees as a group.
As the Board explained in SolarCity Corp., 363 NLRB No. 83
(2015), which involved a state wage and hour dispute, access to
administrative agencies is not the equivalent of access to a judicial
forum where employees themselves may seek to litigate their
claims on a joint, class, or collective basis.  

Opt-Out and Opt-In Provisions
A mandatory arbitration policy that includes an opt-out pro-

vision will nonetheless be found to be involuntary and still fall
within the proscriptions of D. R. Horton.  In the Board’s view, an
opt-out procedure still imposes an unlawful mandatory condition
of employment that falls squarely within the rule of D. R. Horton.
See Pama Management, 363 NLRB No. 38 (2015).  In On Assign-
ment Staffing Services, 362 NLRB No. 189 (2015), the Board held
that even assuming an opt-out provision renders an arbitration pol-
icy not a condition of employment (or non-mandatory), an arbi-
tration policy precluding collective action in all forums is unlawful
even if entered into voluntarily because it requires employees to
prospectively waive their Section 7 right to engage in concerted
activity.   As held by the Board in Bristol Farms, 363 NLRB No.
45 (2015), “agreements in which individual employees purport to
give up the statutory right to act concertedly for their mutual aid
or protection are void.”

Contrary to the Respondent and their dissenting colleague,
the Board majority in On Assignment also found no merit in the
contention that the opt-out provision was necessary to safeguard
employees’ Section 7 right to “refrain from” engaging in protected
concerted activity.  

Likewise, even a dispute resolution agreement that offered to
each employee the option to either accept its terms of mandatory
arbitration for any employment claims or disputes by clicking an
“I Agree” button at the end of the online form, or decline its terms
by exiting the program, was found violative under the logic of
Bristol Farms because it still amounted to an attempt to require
employees to give up a prospective Section 7 right.  Ross Stores,
Inc., 363 NLRB No. 79 (2015).  The Board rejected the assertion
that the legality of a class-waiver agreement is even more self-ev-
ident when the agreement contains an opt-in rather than an opt-
out provision, based on every employee’s 9(a) right to present and
adjust grievances on an “individual” basis and each employee’s
Section 7 right to “refrain from” engaging in protected concerted
activities.

Conclusion
The Board recently reaffirmed D.R. Horton in Murphy Oil

USA, Inc., 361 NLRB No. 72 (2015) enf. denied in relevant part
No. 14-60800, 2015 WL 6457613, __ F.3d __ (5th Cir. 2015).
Although the Fifth Circuit Court of Appeals has denied enforce-
ment of both Board decisions, and despite consistent dissents
from other Board members, the Board majority continues to ad-
here to its position regarding mandatory arbitration agreements
that attempt to restrict class actions, as too NLRB administra-
tive law judges are required to do.   Until there is either a U.S.
Supreme Court decision to the contrary, or unanimous agree-
ment among the Circuits denying enforcement in similar Board
cases, the current plethora of decisions finding violations will
continue.

— END NOTE—
The views expressed are those of the author and not those of the NLRB or its General
Counsel.   �

157 (2015); Cellular Sales of Missouri, LLC, 362 NLRB No. 27
(2015).

Prohibiting Group or Class Action Claims
This leads to the plethora of recent Board cases dealing

with mandatory arbitration agreements which may allow for in-
dividual access to Board processes, but prohibit group or class
action in arbitration or lawsuits in a court of law that may have
nothing to do with the filing of unfair labor practices with the
Board.  

The seminal case is D.R. Horton, Inc., 357 NLRB No. 184
(2011), enf. denied in relevant part 737 F.3d 344 (5th Cir. 2013),
which involved a dispute under the Fair Labor Standards Act.  The
Board found that requiring employees to sign mandatory arbitra-
tion agreements that prevent them from joining together to pursue
employment-related legal claims in any forum, whether in arbi-
tration or in court, violated Section 8(a)(1) of the Act.  Under the
agreement, employees were required to waive their right to a ju-
dicial forum and agreed to bring all claims to an arbitrator on an
individual basis.  It further prohibited an arbitrator from consoli-
dating claims, fashioning class or collective action, or awarding
relief to a group of employees.  

By prohibiting class action claims, the Board found that the
employer had violated the right of employees to engage in pro-
tected concerted activity.  “Just as the substantive right to engage
in concerted activity aimed at improving wages, hours or working
conditions through litigation or arbitration lies at the core of the
rights protected by Section 7, the prohibition of individual agree-
ments imposed on employees as a means of requiring that they
waive their right to engage in protected, concerted activity lies at
the core of the prohibitions contained in Section 8.”  Slip op. at 5.

In the Board’s opinion, employees are both more likely to as-
sert their legal rights and also more likely to do so effectively if they
can do so collectively.  “Employees surely understand what several
federal courts have recognized: that named plaintiffs run a greater
risk of suffering unlawful retaliation than unnamed class mem-
bers….This risk of retaliation is virtually unique to employment lit-
igation compared, for example, to securities or consumer fraud
litigation.  Thus, in a quite literal sense, named-employee-plaintiffs
protect the unnamed class members.”  Slip op. at 3, fn. 5. 

The Board rejected the argument that finding unlawful a re-
striction on class or collective actions under the NLRA would con-
flict with the Federal Arbitration Act.  Instead, it determined that its
conclusion was consistent with the well-established interpretation
of the NLRA and with core principles of federal labor policy, did
not conflict with the letter or interfere with the policies underlying
the FAA and, even if it did, that the finding represented an appro-
priate accommodation of the policies underlying the two statutes.
See also, Chesapeake Energy Corp., 362 NLRB No. 80 (2015).

The Board attempted to blunt the argument that its decision
amounted to a wide-scale attack upon all employment-related ar-
bitration agreements by saying that only those agreements that
could be reasonably read to bar protected, concerted activity are
vulnerable.  For example, an agreement unambiguously requiring
arbitration of any individual employment-related claims, but not
precluding a judicial forum for class or collective claims, would
not violate Section 7, because it would not bar concerted activity.

That does mean though that such an agreement must allow
for class actions in a court of law.  Maintenance and enforcement
of an arbitration policy that forecloses access to the court and that
requires employees to individually arbitrate employment-related
claims is not rendered lawful per the logic of D. R. Horton simply
because the policy permits employees to file claims with admin-
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MICHIGAN ARBITRATION
AND MEDIATION 2014-2015
CASE LAW UPDATE—PART II

Lee Hornberger
Arbitration and Mediation Office of Lee Hornberger

Part I of this article appeared in the Winter 2016 Lawnotes.

III. MEDIATION
A. Michigan Supreme Court Decisions    

Mediated Settlement Agreement (MSA) 
concerning parental rights.

In re Wangler/Paschke, 498 Mich 911; 870 NW2d 923 (Novem-
ber 6, 2015) (Justice Markman dissenting), reversed In re
Wangler/Paschke, 305 Mich App 438 (May 27, 2014). The Supreme
Court held the Circuit Court violated MCR 3.91 (C)(1) by failing to
satisfy itself that the mother’s plea was knowingly, understandingly,
and voluntarily made; and the manner in which the Circuit Court as-
sumed jurisdiction violated the mother’s due process rights.

In In reWangler/Paschke, 305 Mich App 438 (2014), parties en-
tered into MSA. Respondent failed to comply with mediated ordered
services. Pursuant to agreement, Circuit Court accepted her plea and
took jurisdiction over minor children. Respondent’s attorney agreed
that MSA authorized court to take jurisdiction over children. Court
said it was taking “formal jurisdiction” and authorized petitioner to
file supplemental petition asking for termination of respondent’s
parental rights. On appeal, respondent argued her written plea that
was incorporated into MSA was invalid and could not form basis for
court to take jurisdiction over children. Court ordered parties to en-
gage in mediation immediately after preliminary hearing wherein it
found probable cause to authorize the petition and ordered temporary
placement of children. During mediation, parties negotiated MSA
that was signed by all participants, including respondent. MSA set
forth consequences of court’s acceptance of respondent’s admission
plea.

Judge Gleicher’s dissent indicated that before court may exer-
cise jurisdiction based on parent’s plea it must satisfy itself that par-
ent knowingly, understandingly, and voluntarily waived certain
rights. MCR 3.971(C)(1). No dialogue between court and parent had
occurred. The mediation employed as a substitute for the adjudica-
tive trial bypassed due process MCR protections, and Circuit Court
never obtained jurisdiction.

B. Michigan Court of Appeals Published Decisions  

There does not appear to have been any Michigan Court of
Appeals published decisions concerning mediation during the re-
view period.

C. Michigan Court of Appeals Unpublished Decisions

Mediated agreement not binding contract.
In split decision, Control Room Technologies, LLC v Way-

point Fiber Networks, LLC, 320553 (April 28, 2015), held that
Circuit Court erred in concluding that mediated settlement agree-
ment was binding contract. Majority decision said considering es-
sential terms that were omitted from settlement agreement, and
circumstances surrounding its execution, the three-page handwrit-
ten settlement agreement was so cursory in its treatment of com-

plex matters that parties did not intend document to be binding
contract. Circuit Court erred in concluding that settlement agree-
ment was enforceable contract.

Dissent said settlement agreement was sufficiently definite to
be an enforceable contract. Agreement was not a three page docu-
ment. It incorporated a 50 page plus document. The incorporated
document provided essential terms for agreement.

Repeated challenges to mediated agreement sanctionable.
Annis v Annis, 319577 (April 16, 2015), affirmed Circuit

Court’s finding that plaintiff’s challenges to binding nature of me-
diated settlement agreement, even after Circuit Court found it en-
forceable, violated MCR 2.114(D)(2), and affirmed Circuit Court’s
awarding of sanctions for this violation. 

Unsigned mediated settlement agreement not enforced.
Central Warehouse Operations, Inc v Riffell, 319183 (March

24, 2015). Parties negotiated oral settlement agreement with aid of
“facilitator.” Parties’ attorneys were not present at that “meeting,”
and agreement was not reduced to writing. According to COA, while
parties acknowledged some form of agreement was made, agreement
was nothing more than agreement to agree and not enforceable set-
tlement agreement.

COA sets aside mediated settlement agreement.
Heiden v Heiden, 318245 (February 26, 2015), vacated media-

tion agreement. Before their marriage, parties signed “antenuptial
agreement” describing husband’s premarital personal injury lawsuit
settlement as his separate property. Twenty-four years later, wife
filed for divorce. According to COA, Circuit Court incorrectly ruled
that antenuptial agreement applied only in event of death, not di-
vorce. Matter then proceeded to mediation after this incorrect legal
conclusion. Parties failed to consider during mediation whether dis-
puted property belonged to husband alone or became part of  marital
estate. Parties reached mediation agreement predicated on inaccurate
description of their separate and marital property. Property division
and spousal support award disparately favored wife. Judgment was
entered reflecting this agreement. COA vacated property division
and spousal support award in judgment and remanded to Circuit
Court to set aside mediation agreement. Circuit Court must accept
that antenuptial agreement applies to this divorce proceeding. 

Undisclosed pregnancy at mediation.
Cieslinski v Cieslinski, 319609 (November 13, 2014). held that

Circuit Court should have set aside consent judgment when husband
alleged that (1) wife deliberately withheld information that she was
pregnant with another man’s child before he signed  consent judg-
ment of divorce, and (2) knowledge of her pregnancy would have
affected his decision to sign consent judgment because he would
have been concerned about wife’s ability to properly parent children.
Circuit Court abused its discretion when it failed to hold evidentiary
hearing after husband in essence alleged that wife fraudulently ob-
tained consent judgment.   

Incomplete mediated agreement not enforced.
Kendzierski v Macomb Co, 316508 (September 23, 2014), held

that signed mediated settlement agreement that resolved only dam-
ages issue but left unresolved other issues was not enforceable. Ac-
cording to COA, court cannot force parties to settle lawsuits and
cannot make contract for parties where there is no contract. Plaintiffs
failed to establish that contract to settle dispute existed. Mere dis-
cussions and negotiation, including unaccepted offers, cannot be sub-
stituted for requirements of contract. Even if valid oral contract to
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settle dispute resulted during “facilitation,” it was not enforceable
because agreement was not made in open court and written evidence
of agreement to settle case, subscribed by defendant or its attorney,
did not exist. MCR 2.507(G).

Mediated settlement agreement enforced.
In Faustina v Town Center, 311385 (August 7, 2014), mediation

agreement was reached. When plaintiff failed to comply with agree-
ment, plaintiff testified at motion hearing that she signed agreement,
but her medical bills, which she had tried to show the attorneys, were
not taken into account. Circuit Court held that agreement was bind-
ing, ordered plaintiff to sign release of claims, and ordered that de-
fendants were not required to turn over settlement checks until
plaintiff signed a release, and dismissed case with prejudice. Since
there was meeting of minds as to agreement’s essential terms, COA
held there was no abuse of discretion in Circuit Court’s order en-
forcing settlement agreement. 

Mediated agreement set aside by COA.
Hayes v Morris, 315586 (July 29, 2014). Parties were ordered

to domestic relations mediation. Parties reached settlement that pro-
vided for largely equal division of marital estate. No judgment based
on agreement was entered. Then husband died. In Tokar v Albery,
258 Mich App 350; 671 NW2d 139 (2003), parties, during divorce
proceedings, submitted property issues to binding arbitration. After
filing of award but before entry of judgment, husband died. Tokar
held that trial court correctly denied motion to enforce award be-
cause “trial court retains ultimate control over a divorce action” and
“award, standing alone, does not have full force and effect unless
and until the trial court enters a judgment of divorce based on that
award.” Court mentioned two possible exceptions under which
award could be enforced: (1) if entry of judgment would have been
“ministerial” and (2) if decedent had acted in reliance on award.
Court found that entry of judgment would not have been “ministe-
rial” because, in part, there were issues of furnishings remaining
and before the judgment of divorce was entered,  parties had option
to reconcile or stipulate to an agreement different from the award.
The same reasoning held true in the present case. Court found no
reliance by decedent. To show reliance, meaningful proof of con-
duct indicating parties in good faith believed they were divorced is
required. Such reliance had not been shown in this case. 

IV. CONCLUSION
In conclusion, Michigan appellate decisions concerning arbi-

tration and mediation since early 2014 reviewed the following issues. 

Under what circumstances can an arbitration award be vacated?
City of Holland, Hope-Jackson, Fette, Cummings, Perry, Torres,
Blue River Financial Group, Inc, Hillsdale Co, Rogensues, Charter
Township of Harrison, and Visser.

What is the scope of an arbitration agreement or arbitrator au-
thority? Ronnisch Construction Group, Inc, Altobelli; Beck; Marjorie
Brown Trust, Wayne Co, G&B II, PC, Queller, and Baumgartner.

Can a court get involved with arbitrator selection? Oakland-
Macomb Interceptor Drain Drainage Dist. 

What is effective mediation in parental rights cases? In re Wan-
gler/Paschke.

When will a court refuse to enforce a mediated settlement agree-
ment? Control Room Technologies, LLC, Central Warehouse Oper-
ations, Inc, Heiden, Cieslinski, Kendzierski, and Hayes.

When will a court enforce a mediated settlement agreement?
Annis and Faustina. �

MICHIGAN 
SUPREME COURT 

UPDATE
Richard A. Hooker

Varnum

Pace v Siren Eaton Shelter, Inc, et al, ___ Mich _____,
No. 151374 (Slip Op, 2/1/16); rev'g, 309 Mich App 256
(2015)

In this case, Plaintiff was terminated by Defendant
Siren shortly after she had reported to Siren's Executive Di-
rector another supervisor's intention to use Siren funds to
purchase a stove for her daughter.  Such an act, if per-
formed, would have constituted unlawful embezzlement
from Siren, a non-profit organization.  Plaintiff brought
claims for unlawful retaliation under Michigan's Whistle-
blowers Protection Act (WPA) and wrongful discharge in
violation of public policy.  

The trial court granted Defendants summary disposi-
tion, ruling Plaintiff had failed to establish that "a violation
or suspected violation of a law" had occurred.  The Court
of Appeals reversed, concluding Plaintiff's report to the Ex-
ecutive Director established a genuine issue of material fact
over whether she had engaged in protected activity under
the WPA.  It did not, therefore, reach the public policy dis-
charge issue.

In lieu of granting leave to appeal, all six Justices join-
ing in the decision summarily reversed the Court of Appeals
and remanded the case to it for consideration of the merits
of Plaintiff's claim of discharge in violation of public policy.   

While all seemed to agree that had Plaintiff reported
an actual or suspected purchase of the stove, she would
have cloaked herself with WPA protection. They agreed
unanimously, however, she had done nothing more than
report the supervisor's intent to violate a law.  This, they
held, was not protected activity, as the operative language
in the WPA deals only with violations or suspected viola-
tions that have already occurred. 

In so holding, the Justices found compelling a very
similar case decided by the Minnesota Court of Appeals,
Grundtner v Univ of Minnesota, 730 NW2d 323 (Minn App
2007), after which the Minnesota legislature actually
amended the state's whistleblower statute to include the
words "or planned violation."

[Practitioner's Note:  Given the razor thin line between
reporting a plan or intent to violate a law on the one hand,
and a suspected belief a law had already been violated on
the other, attorneys counseling employees in a pre-reporting
context should be sensitive to the difference.] 



Page 10                                                                                                                                                 LABOR AND EMPLOYMENT LAWNOTES (SPRING 2016)

WRITER’S BLOCK?
You know you’ve been feeling a need to write a feature

 article for Lawnotes. But the muse is elusive. And you just can’t
find the perfect topic. You make the excuse that it’s the press of

other business but in your heart you
know it’s just writer’s block. We can
help. On request, we will help you with
ideas for article topics, no strings at-
tached, free consultation. Also, we
will give you our expert assessment
of your ideas, at no charge. No idea
is too ridiculous to get assessed.

This is how Larry Flynt got started. You have been unpublished
too long. Contact Lawnotes editor Stuart M. Israel at Legghio &
Israel, P.C., 306 South Washington, Suite 600, Royal Oak, Mich -
igan 48067 or (248) 398-5900 or israel@legghioisrael.com.

SIXTH CIRCUIT UPDATE
Brian M. Schwartz
Scott R. Eldridge

Miller, Canfield, Paddock and Stone, P.L.C.

Notice to Employees of Future Termination Does Not
Amount to Immediate Employment Loss Under WARN Act

In Morton v. Vanderbilt University, Docket No. 15-5417 (Jan.
5, 2016), a group of 194 employees who were terminated on July
1, 2013 alleged that Vanderbilt University violated the WARN Act
by failing to provide at least 60 days advance notice of a “mass
layoff.”  Because the group of employees was not numerically big
enough to trigger a “mass layoff,” the workers attempted to rely
on a provision of the WARN Act that permits the aggregation of
separate layoffs that occur within a 90-day period. They argued
that their layoffs should be aggregated with a second group of em-
ployees who were given notice of termination and relieved of duty
on Sept. 17, 2013, but were paid and provided benefits until Nov.
16, 2013, when their employment officially ended. During the 60
days between Sept. 17 and Nov. 16, the second group of workers
was told that they would remain employed, placed on paid leave,
but were no longer permitted to report to work.

The dispute thus turned on whether the second group experi-
enced its employment loss on Sept. 17, within the aggregation period,
or only later on Nov. 15, which was outside the aggregation period.
The district court concluded that the second group of employees to
be laid off had suffered employment loss in September, when they
were given notice and were instructed to not report to work, which
fell within the 90 days of the first group of workers’ layoff. As a result,
the group of affected workers was large enough to be a mass layoff.

The Sixth Circuit reversed, concluding that as long as the em-
ployees were being paid and accruing benefits, there was not a per-
manent end to the employment relationship. Therefore, the
September layoffs could not be aggregated with the July layoffs. The
court also rejected the employees’ arguments that Vanderbilt violated
the WARN Act by providing pay in lieu of notice, finding that the
September employees received pay in addition to notice. Finally, the
Sixth Circuit rejected the employees’ argument that Vanderbilt ma-
nipulated the timing of the layoffs to evade the WARN Act, explain-
ing that “[t]here is nothing illegal about an employer spacing out
layoffs so that some occur beyond a relevant 90-day period.” �

EDUCATE, EXPLORE, AND
ENGAGE:  POINTERS TO
PREPARE YOUR CLIENTS

FOR FACILITATIVE 
MEDIATION

Richard A. Glaser
Richard A. Glaser PLLC

The Alternative Dispute Resolution (ADR) Section of the
State Bar of Michigan held its annual meeting in October 2015 in
Traverse City, Michigan.  During session discussions, ADR prac-
titioners swapped stories about successful outcomes and frequent
frustrations.  A common complaint was the lack of preparedness
of the parties, leading to the perception that clients who were bet-
ter educated about the process and what to expect made for more
efficient mediations and higher success rates.  

This article is offered as a reminder to counsel not only to
prepare yourself for mediation, but to assure your client is ready
to participate by implementing the following themes:  Educate
your client;  Explore with your client, and Engage your client.  

A. EDUCATE YOUR CLIENT ABOUT THE PROCESS
The client will be a more effective participant when she

knows what to expect, what the objective is, and how to achieve
it.  Sometimes we find that attorneys don’t fully explain to their
clients the distinctions among litigation, arbitration, case evalua-
tion and facilitative mediation, let alone the different techniques
that mediators employ. 

Explain the following features of facilitative mediation:
• It is not final and binding;
• The mediator has no power to punish;
• The mediator has solely one function – to help the parties
settle;

• Plenary (common) sessions and private (caucus) sessions;
• The process is confidential;
• No information disclosed or statements made are admissi-
ble in court.

The reason for the last two points is to encourage candor.  Po-
sitions may be taken, concessions made, values attached and even
apologies offered in order to facilitate the negotiation without fear
that they will later undermine the client’s case.

Nonetheless, the client can expect gamesmanship, frustration,
maybe some anger (e.g., when the client hears the opponent’s
opening offer/demand), and more than a little disappointment
along the way.  The client should expect the opponent and his
counsel to be having similar reactions in their caucus room.  Ed-
ucate the client that the success rate for mediation is high and the
general feedback from parties is that the process was worthwhile,
even if not immediately successful. Be patient.  

Educate the client about your mediator.  Certainly, if you have
not worked with this mediator before, educate yourself about her
techniques.  During the pre-session telephone conference, you can
ask questions directly to the mediator in order to then properly
educate your client.  Advise the client to be prepared for the me-
diator to express confidence in and be a champion for his case,
and then come back to poke holes and cast doubt about its value.
The mediator is not being duplicitous, but is playing devil’s ad-
vocate as she is doing in the other room.  The client would come
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to realize that on his own, but will be more comfortable and en-
gaged if prepared for the exercise through your role-playing in ad-
vance of mediation.  

As part of the role-playing preparation, educate the client
about how the opponent is assessing the case and placing values
on its different issues.  Prepare a game plan for reaching a realistic
settlement value, and then prepare Plan B.  Even before the client
asks, and certainly before the mediator raises it, educate the client
about the cost, distraction, and risks of not settling through medi-
ation and proceeding to trial.  

Emphasize that the mediation is not about trial lawyer advo-
cacy or vanquishing the opponent.  Resolving a dispute is usually
good for you and your client.  As Abraham Lincoln said: “As a
peacemaker the lawyer has a superior opportunity of being a good
man.  There will still be business enough.”  As counsel, your best
service is to help the mediator help the clients to settle their case.
The battle will resume if you cannot settle through mediation.

B. EXPLORE THE CLIENT’S FEARS AND 
EXPECTATIONS
Explore with the client the recesses and crevices of the case

and her feelings about it and the other side.  As counsel, you might
sense such hostility and distrust  that the plenary session should
be truncated or the process would be better served by starting the
day in separate sessions.  But don’t gravitate to that conclusion
too quickly.  Explore further.  How can we work to restore enough
trust to negotiate effectively?  You might also learn that your client
has unreasonable expectations about the prospect of salvaging a
relationship with the opponent.  

This exercise is not to prepare the client for some cathartic
experience.  It is partially to assure that you as lawyer do not learn
an important obstacle or lever for the first time during the media-
tion; although it is not necessarily a bad thing if you do.

A favorite example with a happy ending was the case between
a small family owned supplier of automotive components to
OEMs (Co. “A”), and a multinational manufacturer of consumer
goods (Co. “B”), who wanted to try out its product expertise in
the automotive market.  In the second year of the relationship, B
terminated the contract; A cried foul and sued for breach.  The di-
visive forces of litigation took hold, positions hardened, and the
chances for constructive dialogue between the parties diminished.

Within the first hour of mediation during the plenary session,
A’s young, second generation CEO voiced his belief that B, who
had come to the dance with A, must have met someone else there
(a competitor of A) and went home with that more attractive part-
ner.  This was the first anyone in the room, including A’s CFO
and its counsel, had heard about these suspicions.  

B sincerely apologized for any misunderstanding, and ex-
plained that its project team had realized that the automotive mar-
ket was outside of B’s core competency.  Thus, B severed the
relationship as best it could under the contract and without causing
too much disruption to A’s supply chain.  A, who had interpreted
this break-up as a cynical version of “Really, it’s not you, it’s me,”
requested a one-on-one meeting with B’s executive, and the case
settled before lunch.  

This “happy ending” example contains several lessons for
preparing the client for mediation.  While the spontaneity of A’s
revelation may have spurred the candid discourse that led to set-
tlement, without counsel’s advance awareness and ability to pre-
pare, we can imagine scenarios how it instead could have gone
badly.    

The role of “apology” should never be underestimated, even
in a business dispute.  Explore with the client whether an apology

from the opponent would be meaningful, or whether one from the
client would be forthcoming if helpful to the process.  Attention
to the details of empathy – having you and your client step into
other side’s shoes – can pay important dividends.  

As the mediator, I learned from this example the potential of
the plenary session where the parties, rather than their counsel,
are actively engaged.  The example also illustrates the value of al-
ternative settings for negotiation in addition to the plenary and
caucus sessions.  The client should be prepared to understand how
separate discussions between the clients, with or without counsel,
or with or without the mediator, can break through barriers and
facilitate progress.

Other areas to explore are sensitive topics or “hot buttons”
about which the mediator should be aware, including any cultural
customs or protocols.  Inadvertent offense by the mediator or the
other side can impede progress.  

And, of course, does the client have full discretionary author-
ity or is there a necessary stamp of approval (i.e., from a governing
board) in order to seal the deal?  Understand the procedures and
how long it takes so everyone is on the same page before starting
the session.  

Review in advance with the client the elements of a prospec-
tive settlement agreement, including the boilerplate that is often
taken for granted.  Some parties will have predispositions or reg-
ulatory requirements about confidentiality and disclosure of set-
tlement terms that can throw a wrench in the works if not
discussed until all other terms have been hammered out.  

C. ENGAGE THE CLIENT TO ACTIVELY PARTICIPATE
While not literally so, facilitative mediation affords your

client’s most meaningful “day in court” to tell its story, unre-
strained by the rules of evidence and risks of cross examination.

Plus, as shown by the above example, the benefits can be im-
mediate.  Rehearse the client’s story.  Review the contexts in
which it might be most effectively presented.  Is this a situation
where the client’s message should be conveyed face-to-face (most
likely), or is the parties’ relationship so strained that it will be bet-
ter communicated with the mediator’s deft touch? 

Remind the client that her target audience is not the media-
tor, but the other side, which presents another opportunity to ex-
ercise empathy.  Simply to ask the client how the adversary is
likely to react to the client’s message probably will not yield a
helpful response.  Explore with more probing and specific ques-
tions.

• How did the dispute get started?
• Why did it accelerate or fester?  
• Was it through neglect, or is there an antagonist?
• Who is viewed here as the victim, and why?
• What might have been done to avoid the divide and its
deepening?

• What are the benefits and downsides of settling?
• Whose interests are served by continuing the fight, and
why?

• What is needed in a settlement to satisfy the interests at
stake?

These types of questions may not have much use or relevance
to how the issues will be presented at trial, but they are central to
the mediation process.  By asking your client to answer these
questions thoughtfully from both her and the opponent’s perspec-
tive, empathy is actively cultivated and common ground should
come to the surface.  These will be the building blocks for a pro-
ductive mediation.   �
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SCOTUS GIVETH AND
TAKETH AWAY,  STYMIES

PLAN REIMBURSEMENT BUT
REAFFIRMS HIGH 

STANDARD DIVIDING 
“PLAUSIBLE SHEEP” FROM

“MERITLESS GOATS” 
Diane M. Soubly
Butzel Long PC

In the first month of 2016, the Supreme Court issued two deci-
sions relating to ERISA-governed plans.  The first, an almost unani-
mous authored opinion, addressed ERISA equitable remedies for
plans seeking reimbursement of plan-paid expenses.  The second, a
per curiam summary reversal, requires that participants asserting
“prudence” fiduciary breach claims  against ERISA fiduciaries with
insider knowledge whose plans offer employer stock as an investment
option must plausibly allege alternative actions that would not “do
more harm than good” to the stock’s value. 

Montanile v. Board of Trustees of the National Elevator Industry
Health Benefit Fund,  Sup. Ct. No. 14-723:

SCOTUS nixed a national group health plan’s quest for reim-
bursement of $120,000 in plan-paid medical expenses from a partic-
ipant’s general assets, after the participant (injured in an auto
accident) spent down the $500,000 in settlement monies he received
from the driver at fault.  Alone in dissent, Justice Ginsburg criticized
the result reached by the Court as a “bizarre conclusion” that encour-
aged participants to “escape [their] reimbursement obliga tion. . . by
spending the settlement funds rapidly on non-traceable items.”

The Court’s opinion turned on the esoteric theory of remedies
available under ERISA and looked to the traditional equitable reme-
dies available in pre-merger equity courts. 

Section 502(a)(3) of the Employee Retirement Income Security
Act (ERISA) allows recovery only for “appropriate equitable relief”
and does not allow recovery for traditional money damages.  In its
lawsuit attempting to recover the $120,000, the National Elevator In-
dustry Health Benefit Fund (the “NEI Fund”) failed to identify a spe-
cific fund in which Montanile kept the settlement monies.  

The Court again relied on a rule of equity identified in its earlier
cases:  all types of equitable liens (including equitable liens by agree-
ment) must be enforced against specifically identifiable funds within
the participant-defendant’s possession, or against traceable items that
the defendant had purchased with the settlement funds.  Compare,
e.g., Sereboff v. Mid-Atlantic Medical Services, 547 U.S. 356 (2006)
(settlement funds retained in separate account and beneficiary’s
agreement to convey the funds to the plan even before  acquiring the
fund made the beneficiary a trustee as soon as the beneficiary ob-
tained title to the funds), with Great-West Life & Annuity Ins. Co. v.
Knudson, 534 US. 204, 213-14 (2002) (beneficiaries never possessed
the funds, which went directly to attorneys and to restricted trust, and
restitution in equity typically involved enforcement of a constructive
trust or equitable lien where property belonging to the plaintiff “could
be clearly traced to particular funds or property in the defendant’s
possession”).  

Moreover, the Court refused to apply the “swollen assets” doc-
trine, as the NEI Fund requested.  Had that doctrine applied, the NEI
Fund could have traced the settlement funds to Montanile’s commin-
gled accounts and then recovered against those accounts.   

The Court criticized the Fund for not acting quickly enough
when it learned from Montanile’s counsel (who had declined the
Board of Trustees’ demand to reimburse the Fund) that he would dis-
tribute the settlement funds from a client trust account to Montanile.
The Board of Trustees then waited another six months after the dis-
tribution to sue for recovery under ERISA §502(a)(3).  In contrast,
in a prior case in which the Court did permit a health care plan to re-
cover for medical expenses, the plan had immediately demanded re-
imbursement as soon as it learned that the participant had received
settlement monies from the third-party who had injured him.  US Air-
ways v. McCutcheon, 133 S.Ct. 1537 (2013).

Because the record made in the lower court did not show clearly
whether Montanile commingled the settlement monies with his other
assets or how much (if any) of the settlement monies remained, SCO-
TUS sent the case back to the lower court for further development.  

Montanile stands as a cautionary tale.  In essence, the decision
requires health care and retirement plans to act promptly (1) to place
participants on notice of their responsibilities to reimburse plans or
to repay overpayments, and (2) to position themselves to identify or
“trace” (and to preserve, if possible) specific funds due the plans that
participants wrongly hold. 

Amgen, Inc. v Steve Harris, Sup. Ct. No. 15-278
In a per curiam opinion,  SCOTUS reversed the Ninth Circuit’s

revival (for the second time) of a class action complaint brought by
former employees of Amgen, Inc. and its subsidiary Amgen Manu-
facturing, Limited.  The employees participated in ERISA
§407(d)(3)(A) “eligible individual account plans” that, like ESOPs
(employee stock ownership plans), offered ownership in employer
stock as an option to employees.  All of the plans had holdings in the
Amgen Common Stock Fund, comprised of Amgen common stock,
which tumbled in value in 2007.  Plaintiffs claimed that the fiduciaries
imprudently retained the stock as an investment option despite nega-
tive insider information.

Both sides conceded the application of the Supreme Court’s
2015 decision delineating the duty of prudence owed by ERISA fi-
duciaries who administer ESOPs.  In Fifth Third Bancorp v. Duden-
hoeffer, 134.S.Ct. 2459 (2014), the Court declined to find ERISA
fiduciaries entitled to a presumption of prudence and noted that
ESOP fiduciaries need not diversify a fund’s assets.  In that case, the
Court also recognized that Congress sought to encourage the creation
of ESOPs, and that ESOP fiduciaries confront “unique challenges”
because they may have imprudently failed to act on insider informa-
tion about the value of the stock.   To divide the “plausible sheep
from the meritless goats,” Fifth Third required that a plaintiff alleging
breach of the duty of prudence on the basis of insider information
“plausibly allege an alternative action that the defendant could have
taken that would have been consistent with the securities laws and
that a prudent fiduciary in the same circumstances would not have
viewed as more likely to harm the fund than to help it.”  Slip op., at
18.  As SCOTUS reaffirmed in Amgen, Fifth Third instructed lower
courts that such plaintiffs must plausibly allege that a prudent fidu-
ciary in defendants’ position “could not have concluded” that stop-
ping the purchase of company stock or publicly disclosing negative
information would do more harm than good to the fund by causing
a drop in the stock price.  

SCOTUS rejected the Ninth Circuit’s claim that it had followed
Fifth Third on remand when it revived plaintiffs’ complaint a second
time.  Instead, the Supreme Court found that the Ninth Circuit failed
to assess whether plaintiffs’ complaint plausibly alleged that a prudent
fiduciary in the same position “could not have concluded” that the al-
ternative action would do more harm than good.  On remand, the
Supreme Court left it to the district court’s discretion to permit plain-
tiffs to amend their complaint yet a third time in order to become
“plausible sheep.” �
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ties relationship and would negate many long-
standing arrangements. I attempted to persuade the
parties to choose instead conventional interest ar-
bitration that would allow for the gradualism and
compromises on which collective bargaining rests.
Long discussions followed, almost all of them out-
side my presence. One or more weeks passed and
the parties then advised me that they had accepted
my advice, had returned to the bargaining table, and
had successfully negotiated an agreement to end the
dispute. However, it appeared that one or both of
the parties did not wish to acknowledge publicly
that they had reached agreement. They asked me to
write an award incorporating the terms of their
agreement as if I had decided the case on its merits.
I had no objection for the legislation creating this
Board expressly empowered the parties to choose
some other arbitration procedure in dealing with
this dispute. Moreover, there is an old arbitration
adage, “A bad agreement is better than a good
award.” Any agreement voluntarily reached by the
parties is always preferable to one imposed upon
them by an arbitrator.

Toward the end of the book Dick quotes this from
Judge Learned Hand:

[A] judge’s life, like every other, has in it much of
drudgery, senseless bickerings, stupid obstinacies,
captious pettifogging, all disguising and obstructing
the only sane purpose which can justify the whole
endeavor. These take an inordinate part of his time;
they harass and befog the unhappy wretch, and at
times almost drive him from that bench where like
any other workman he must do his work. If that
were all, his life would be mere misery, and he a
distracted arbiter between irreconcilable extremes.
But there is something else that makes it – anyway
to those curious creatures who persist in it – a de-
lectable calling. For when the case is all in, and the
turmoil stops, and after he is left alone, things begin
to take form. From his pen or in his head, slowly or
swiftly as his capacities admit, out of the murk a
pattern emerges, his pattern, the expression of what
he has seen and what he has therefore made, the im-
press of his self upon the not-self, upon the hitherto
formless material of which he was once but a part
and over which he has now become the master. That
is a pleasure which nobody who has felt it will be
likely to underrate.

Thank you, Arbitrator Mittenthal, for showing the
rest of us how it’s done. �

The great labor arbitrator Richard (Dick) Mitten-
thal died recently at the age of 89. We will not see his
like again. Dick served as a permanent umpire in most
major American industries and wrote much of the ar-
bitral precedent in American labor relations. He also
wrote what is still the most cited article in the field,
“Past Practice and the Administration of Collective
Bargaining Agreements,” 59 Michigan Law Review
(1961). He was a mentor and role model to generations
of labor arbitrators. 

To honor his memory, I want to quote two passages
from his autobiography, “A View from the Middle of
the Valley”: 

In the early 1990s, the International Association of
Machinists struck two railroads. The rail industry’s
response, given the industry-wide bargaining, was
to lock out the machinists at all of the other rail-
roads. The result was a nation-wide shutdown of
the freight railroad system. The U.S. Congress re-
garded this shutdown as a national emergency and
enacted legislation to stop the strike and require all
parties concerned to submit the dispute to binding
arbitration. Moreover, Congress called for an arbi-
tration process similar to what happens in baseball
salary disputes, “all or nothing,” unless the parties
agreed to some other more conventional process.
That meant each side would list the changes in
wages and working conditions it sought and the ar-
bitrator would be required to accept one list or the
other. No arbitral compromise, no middle ground,
was possible in such circumstances.

I was appointed the arbitrator by the President al-
though I am certain the actual appointment was
made by the Federal Mediation & Conciliation
Service. This was a high-visibility assignment. Be-
fore the hearings began, I met with the parties and
their attorneys. I soon realized that what Congress
had mandated was sheer madness. Any decision I
made under an “all or nothing” standard, given the
demands being made by the parties, would have
had a profound and destabilizing impact on the par-

FOR WHAT 
IT’S WORTH

Barry Goldman
Arbitrator and Mediator
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THE LAW OF 
PRIMACY
Stuart M. Israel

Legghio & Israel, P.C.

Among the principles of rhetoric is the Law of Pri-
macy. It posits that what an audience hears (or reads)
first has greater impact than what comes later.

There is also the Law of Recency, which posits that
what an audience hears (or reads) last has the most im-
pact.

There are other applicable principles, too. They ad-
dress the distinction between intellectual and emotional
understanding and the impacts of things like audience
motivation, narrative, logic, presentation flow and in-
tensity, and what the audience ate (and drank) at lunch.

I recently discussed with several seasoned lawyers
how the Laws of Primacy and Recency apply to brief
writing and courtroom advocacy. We agreed. Start
strong. End strong.

Our discussion turned to memorable opening pas-
sages from literature. We traded favorites. That was
more fun than talking about summary judgment. Here
are some of my favorite opening passages.

There was a desert wind blowing that night. It
was one of those hot dry Santa Anas that come
down through the mountain passes and curl
your hair and make your nerves jump and your
skin itch. On nights like that every booze party
ends in a fight. Meek little wives feel the edge
of the carving knife and study their husbands’
necks. Anything can happen. You can even get
a full glass of beer in a cocktail lounge.

—Raymond Chandler, “Red Wind”
in Trouble Is My Business (1938)

In the beginning God created the heaven and earth.

—Genesis 1:1

It was the best of times, it was the worst of
times, it was the age of wisdom, it was the age
of foolishness, it was the epoch of belief, it
was the epoch of incredulity, it was the season
of Light, it was the season of Darkness, it was
the spring of hope, it was the winter of despair,
we had everything before us, we had nothing
before us, we were all going direct to Heaven,

we were all going the other way—in short, the
period was so far like the present period, that
some of its noisiest authorities insisted on its
being received, for good or for evil, in the su-
perlative degree of comparison only.

—Charles Dickens, 
A Tale of Two Cities (1859)

They threw me off the hay truck about noon.

—James M. Cain, The Postman
Always Rings Twice (1934)

I first heard Personville called Poisonville by
a red-haired mucker named Hickey Dewey in
the Big Ship in Butte. He also called his shirt a
shoit. I didn’t think anything of what he had
done to the city’s name. Later I heard men who
could manage their r’s give it the same pronun-
ciation. I still didn’t see anything in it but the
meaningless sort of humor that used to make
richardsnary the thieves’ word for dictionary.
A few years later I went to Personville and
learned better.

—Dashiell Hammett, 
Red Harvest (1929)

Willie Keith, a Princeton graduate, medium
height, chubby, good looking with curly red
hair, and a talent for playing the piano and in-
venting party songs, enters Navy midshipmen’s
school at Columbia University to escape the
Army.

—Herman Wouk, 
The Caine Mutiny (1951)

These rules govern the procedure in all civil ac-
tions and proceedings in the United States dis-
trict courts, except as stated in Rule 81. They
should be construed, administered, and em-
ployed by the court and the parties to secure the
just, speedy, and inexpensive determination of
every action and proceeding.

—Fed. R. Civ. P. 1

Four score and seven years ago our fathers
brought forth on this continent, a new nation,
conceived in Liberty, and dedicated to the
proposition that all men are created equal.

—Abraham Lincoln,
The Gettysburg Address (1863)
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(Continued on page 16)

MERC UPDATE
Catherine E. Tucker
Lin-Chi Wang 

White, Schneider, Young & Chiodini, P.C.

City of Benton Harbor -and- Michigan AFSCME Council 25
and its Affiliated Local 1433, Case No. C15 D-048 (July 29,
2015). 

Charging Party, Michigan AFSCME Council 25 and its af-
filiated Local 1433, filed an Unfair Labor Practice Charge against
Respondent, the City of Benton Harbor, alleging that it violated
§10(1)(a) and §10(1)(e) of PERA by failing to provide Charging
Party with information that it requested pertaining to the dis-
charge of a member of its bargaining unit.  The charge was later
assigned for hearing to ALJ Julia C. Stern.  ALJ Stern subse-
quently issued an order directing Respondent to show cause as
to why it should not be found to have violated its statutory bar-
gaining obligation, and Respondent filed a timely response. Upon
her review of the pleadings, ALJ Stern recommended that the
Commission order Respondent to cease and desist from failing
and refusing to provide Charging Party with information relevant
to the performance of its duties and to furnish the information
that it requested.  Neither party filed exceptions, and the Com-
mission adopted ALJ Stern’s Decision and Recommended Order
as its final order.  

Charging Party is the collective bargaining agent for a bar-
gaining unit of Respondent’s employees, and Respondent and
Charging Party are parties to a collective bargaining agreement
(“CBA”) which expired on June 30, 2015.  On October 17, 2014,
Respondent terminated the employment of one of Charging
Party’s bargaining unit members.  Ten days later, on October 27,
2014, Charging Party filed a grievance asserting that Respondent
failed to provide notice of the discharge and the specific reasons
for the discharge to Charging Party’s President as required by a
provision in the parties’ CBA.  On November 10, 2014, Respon-
dent denied the grievance on the basis that it was untimely and
that Respondent had provided the requisite written notice to
Charging Party’s chief steward.  On November 25, 2014, Charg-
ing Party presented a written request to Respondent for the fol-
lowing:  (1) a copy of the personnel file of the bargaining unit
member who had been terminated; (2) copies of any suspensions
previously issued to that member; and (3) a copy of that member’s
termination letter or discharge document.  Respondent failed or
refused to provide the requested documents or to respond to
Charging Party’s request.

On or about December 18, 2014, Charging Party advised Re-
spondent that it intended to advance the October 27, 2014 griev-
ance to arbitration.  By e-mail to Respondent dated January 14,
2015, Charging Party again requested a copy of the personnel file
and termination letter of the bargaining unit member who had
been terminated.  In response, by e-mail dated January 15, 2015,
Respondent inquired as to the purpose of Charging Party’s re-
quest and asserted that there was no pending grievance relative
to the requested information.  On or about February 5, 2015,
Charging Party sent Respondent a written request for several
other items pertaining to the termination of its bargaining unit
member.  In response, on February 13, 2015, Respondent advised
Charging Party that it “doesn’t have a current grievance on file”
relative to Charging Party’s request and that it is, therefore,
“under no duty or obligation to expend precious…labor hours
and resources in a non-grievance exercise.”  After filing of its
Charge on April 2, 2014, Charging Party submitted an additional

statement and update on the status of its Charge on June 11, 2015
confirming that Respondent had not provided any of the infor-
mation that it requested and clarifying that one of the primary
purposes of its requests was to gather information that would as-
sist it in determining whether to arbitrate the October 27, 2014
grievance.

ALJ Stern began her discussion with a review of the relevant
private and public sector case law on an employer’s duty to furnish
information to a union upon its request.  Citing several prior Com-
mission decisions, ALJ Stern noted that a “public employer must
supply in a timely manner requested information which will per-
mit the union to engage in collective bargaining and police the ad-
ministration of the collective bargaining contract” and that an
“employer has a duty to disclose the requested information as long
as there exists a reasonable probability that the information will
be of use to the union in carrying out its statutory duties.”  See
Wayne Co, 1997 MERC Lab Op 67; Ecorse Pub Schs, 1995
MERC Lab Op 384, 387; and SMART, 1993 MERC Lab Op 355,
357.  Citing two prior decisions of the National Labor Relations
Board, ALJ Stern also pointed out that “[i]nformation regarding
the discipline of unit employees is presumptively relevant.”  See
Leland Stanford Junior University, 307 NLRB 75 (1992) and
Booth Newspapers, 331 NLRB 296 (2000).   

Turning to the instant case, ALJ Stern found that Respondent
had failed to rebut the presumption that the information Charging
Party sought about the termination of one of its bargaining unit
members was relevant to its ability to carry out its statutory duties.
In support of its denial of Charging Party’s request for informa-
tion, Respondent asserted that there was no grievance pending
and, by implication, that Charging Party had no statutory duty to
obtain or review the requested information.  As ALJ Stern ex-
plained, however, Charging Party had advised Respondent of its
intent to continue to pursue the grievance through arbitration and
the merits and timeliness of its grievance “are issues properly left
to an arbitrator.”   Moreover, while “[a]n employer has no duty
under PERA to provide information that does not exist” and may
“bargain in good faith over the allocation of the cost of compiling
the specific information requested” where it does “not keep” the
information “in the form requested,” Respondent did not raise ei-
ther concern in its response denying Charging Party’s request.  See
State Judicial Council, 1991 MERC Lab Op 510, 512 and Michi-
gan State Univ, 1986 MERC Lab Op 407.  Accordingly, ALJ Stern
concluded that Respondent violated its good-faith bargaining ob-
ligation by failing and refusing to provide Charging Party with the
information that it requested.

Saginaw Intermediate School District -and- United Steelwork-
ers, Local 9521 -and- James Ormsby, Case Nos. C15 C040;
CU15 C-008 (August 25, 2015).

Charging Party, James Ormsby, filed separate Unfair Labor
Practice Charges against his employer, Saginaw Intermediate
School District (hereinafter referred to as “the Employer”), and
his collective bargaining representative, United Steelworkers,
Local 9521 (hereinafter referred to as “the Union”), pursuant to
§10 and §16 of PERA.  The charges were later consolidated and
assigned for hearing to ALJ David M. Peltz.  ALJ Peltz subse-
quently issued an order directing Charging Party to show cause
as to why his charges should not be dismissed for failure to state
a claim upon which relief can be granted under PERA, and Charg-
ing Party filed a response.  Upon his review of the pleadings, ALJ
Peltz recommended that both Charges be dismissed in their en-
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tireties. Neither party filed exceptions, and the Commission
adopted ALJ Peltz’s Decision and Recommended Order as its
final order.  

Charging Party was employed by the Employer as a Fluids Me-
chanic, a non-union position.  On July 1, 2014, the Employer ter-
minated Charging Party.  In his Charge, Charging Party asserted
that the Employer and the Union subsequently agreed to reclassify
the Fluids Mechanic position that he formerly held as a Mechanic
Assistant position to be included within the Union’s bargaining unit.
Charging Party asserted that, in October of 2014, the Employer
hired a younger, less qualified individual to fill the Mechanic As-
sistant position and paid him $1 more than Charging Party had re-
ceived while employed in the position of Fluids Mechanic.  On the
basis of these assertions, Charging Party claimed that the Employer
engaged in age and wage discrimination and that the Union and the
Employer violated the State’s “right to work” laws.  In particular,
Charging Party alleged that the Employer and the Union violated
§10(3) of PERA, which provides that an individual shall not be re-
quired to join or financially support a labor organization as a con-
dition of obtaining or continuing employment.

Regarding Charging Party’s allegation that the Employer en-
gaged in age and wage discrimination, ALJ Peltz began his discus-
sion by explaining that PERA “does not prohibit all types of
discrimination or unfair treatment” and does not “provide a remedy
for an employer’s breach of a collective bargaining agreement.”  As
ALJ Peltz aptly pointed out, where an individual employee brings
a claim against his employer, the Commission’s jurisdiction is lim-
ited to determining whether the employer has interfered with, re-
strained and/or coerced a public employee in exercising rights or
engaging in concerted activities protected by PERA.  Upon his re-
view of the factual allegations set forth in the Charge, ALJ Peltz
found no support for a finding that the Employer violated PERA.
Moreover, even if Charging Party had stated a valid claim under
PERA, ALJ Peltz noted that any allegation regarding his July 1,
2014 termination would be untimely because his Charge was filed
more than six months later on March 11, 2015.

ALJ Peltz also found no factual support for Charging Party’s
allegation that the Union and the Employer violated Michigan’s
“right-to-work” laws.  Although Charging Party asserted that re-
naming his former Fluids Mechanic position, placing it within the
Union’s bargaining unit and hiring an individual at a higher salary
to fill it constituted a violation of §10(3) of PERA, ALJ Peltz con-
cluded that “it was not unlawful for the Employer to decide to fill
[Charging Party’s former] position several months later, give it a
new title and increase its wages.”  As ALJ Peltz explained, “the
mere inclusion of a position within a bargaining unit does not mean
that the individual employee who holds that position is required to
join or financially support the Union.”  Accordingly, ALJ Peltz
found that the Employer and/or the Union’s decision to include the
newly titled Mechanic Assistant position within the bargaining unit
represented by the Union did not violate §10(3) and recommended
that the Commission dismiss the Charges in their entireties.

University of Michigan -and- University of Michigan Skilled
Trades Union -and- AFSCME Council 25, Local 1583, Case No.
UC13 K-015 (September 24, 2015). 

Petitioner, the University of Michigan Skilled Trades Union,
filed a petition for unit clarification seeking to add a newly classified
position, the Environmental Protection Equipment Specialist
(“EPES”), that Respondent, the University of Michigan, placed in

a unit represented by the Intervenor, AFSCME Council 25, Local
1583, into its own bargaining unit pursuant to §13 of PERA. The
case was assigned to ALJ Travis Calderwood, and an evidentiary
hearing was held.  Upon its review of the entire record, the Com-
mission denied Petitioner’s request to clarify its skilled trades bar-
gaining unit to include the EPES position.

Petitioner has been the authorized bargaining agent represent-
ing skilled trade employees of Respondent for more than five
decades.  At the time of the hearing, Petitioner represented a unit
comprised of approximately 445 employees.  Petitioner and Re-
spondent were parties to a collective bargaining agreement (“CBA”)
that took effect on August 1, 2011 and expired on May 31, 2015.
Intervenor represents a bargaining unit comprised of several serv-
ice-maintenance employee classifications throughout the various
facilities operated by Respondent.  Among the classifications that
Intervenor represents is the newly-created EPES classification.  In-
tervenor and Respondent are parties to a CBA that took effect on
March 26, 2013 and will expire on June 30, 2017.

Respondent’s Electrical Engineering and Computer Science
building has two laboratories which serve as training facilities for
its students: (1) the Solid State Electrical Lab (“SSE Lab”), which
has been operating since 1986; and (2) the Nano Lab, which began
operations in 2007.  Both labs create hazardous waste products and
utilize air scrubbers to clean chemicals from the air and chemical
feed pumps to treat contaminated water.  Starting in 1986, the SSE
Lab’s scrubbers and pumps were maintained by individuals em-
ployed in the position of Maintenance Mechanic III, which was in-
cluded within the Intervenor’s bargaining unit.  Beginning in 2006,
an individual employed in the Maintenance Mechanic I position,
which was also included within the Intervenor’s unit, assumed the
task of maintaining the scrubbers and pumps in the SSE Lab with
assistance from a Maintenance Mechanic III a couple of days each
week.  

In August of 2011, Robert Pollina, an individual occupying the
Maintenance Mechanic III position in the Intervenor’s bargaining
unit began maintaining the scrubbers and pumps in the SSE Lab
and the Nano Lab entirely on his own.  Mr. Pollina testified that he
performed some, but not all, of the duties listed on Respondent’s
Classification Description for Maintenance Mechanic III and that
his duties included, inter alia, retrofitting and redesigning the ex-
isting scrubbers, designing and building a new automated chemical
feed station and conducting safety training.  Although individuals
occupying the Maintenance Mechanic III position are not typically
exposed to toxic and hazardous chemicals, Mr. Pollina testified that
he is and wears equipment to protect himself that others who had
formerly occupied his position had not.

In January of 2013, Mr. Pollina informed his supervisors that
his duties were no longer correctly identified in Respondent’s Main-
tenance Mechanic III classification and requested that Respondent
review his classification and update his duties and salary.  Respon-
dent’s Labor Relations Representative, John Lund, reviewed Mr.
Pollina’s request and a list of the duties that he performed, met with
his supervisors and took a tour of the two areas that he serviced.
Upon his review, Mr. Lund determined that a new classification was
necessary. The new EPES classification was subsequently created
at Pay Grade 14 level and placed within Intervenor’s bargaining
unit, which included several positions with similar duties. It is
undisputed that Respondent failed to discuss the creation or place-
ment of the new position with Petitioner before taking action. 

Through its petition, Petitioner claimed that the duties per-
formed by the EPES position are very similar to those performed
by several classifications within its bargaining unit, to include those
of Air Conditioning Refrigeration Mechanic, Sanitary and Storm

MERC UPDATE
(Continued from page 15)
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Water Systems Specialist, and Mechanical Systems Field Service
Specialist.  Likewise, for its part, Intervenor claimed that the work
performed by the EPES position was very similar to that performed
by positions included within its bargaining unit, to include those of
Medical Equipment Specialist, Laundry Plant Mechanic, and Mill-
wright.  Both Petitioner and the Intervenor asserted that the EPES
position shares a community of interest with and is properly in-
cluded within their respective bargaining units.

The Commission began its discussion in this case by reviewing
several of its prior decisions regarding unit clarification petitions.
See, e.g., Genesee Co, 1978 MERC Lab Op 552, 556; City of De-
troit & AFSCME Council 25, 23 MPER 102, 383 (2010) and Jack-
son Pub Sch, 1997 MERC Lab Op 290, 298-299. Although unit
clarification is “appropriate for resolving ambiguities regarding the
unit placement of individuals who…come within a newly estab-
lished classification….or, within an existing classification which
has undergone recent, substantial changes” in its duties and respon-
sibilities, the Commission found that the EPES position was neither
new nor had it undergone substantial changes. Jackson Pub Schs,
supra. Indeed, as the Commission noted, the duties of the EPES po-
sition have been performed by a Maintenance Mechanic in the In-
tervenor’s bargaining unit since 1986.  

While it ultimately concluded that the EPES position shares a
community of interest with both Petitioner’s bargaining unit and
the Intervenor’s bargaining unit, the Commission is only required
to find an appropriate bargaining unit, not the “optimum” or “most”
appropriate unit. Citing several of its prior decisions, the Commis-
sion pointed out that it has “consistently held that in matters where
a position shares a community of interest with more than one bar-
gaining unit and conflicting claims are made regarding [that posi-
tion], [it] will defer to the employer’s good faith decision as to unit
placement.”  See, e.g., City of Lansing, 2000 MERC Lab Op 380.
In the instant case, the Commission found that Petitioner had failed
to provide sufficient cause for it to question whether Respondent’s
decision to place the EPES position in the bargaining unit repre-
sented by the Intervenor was made in good faith.  Accordingly, the
Commission declined to disturb Respondent’s decision and denied
Petitioner’s request to clarify its bargaining unit to include the EPES
position.

Saginaw Valley State University -and- Michigan Education
Association, Case No. R14 E-036 (October 21, 2015).

Saginaw Valley State University involved an election issue.  The
union sought to accrete certain IT and media service positions of
about 400 administrative professional (AP) employees into its bar-
gaining unit of approximately 190 secretarial/clerical and
plant/business employees. The employer objected, arguing that the
positions were professional, that there was a long-standing history
of division, that there was no community of interest, and that there
was potential for conflict between these positions and MEA’s bar-
gaining unit.  

MERC considered two primary issues:  (1) whether there was
a community of interest between bargaining unit members and the
AP positions sought; and (2) whether allowing the election would
create a fractionalization of the AP group.  

When analyzing the community of interest factor, MERC reit-
erated that it does not recognize a separate category for administra-
tive employees.  There is no agreed upon definition by which
positions are deemed AP positions.  While there are differences in
pay, benefits, and working conditions, none rose to the level of cre-
ating a significant divergence of interests.  Moreover, distinctions
in education and experience and advancement opportunities were
not sufficient to destroy the community of interest that existed.  

Regarding the fragmentation issue, MERC noted that while
this was the first group of AP employees seeking representation, it
is reasonable to have employees who share a community of interest
placed in the same unit even if another hypothetical unit formulation
would also be reasonable.  MERC rejected establishing a stand-
alone unit for IT employees given some of the employees’ ex-
pressed desire, along with the community of interest, to be
represented by the MEA.  The “paramount function of a represen-
tation election is to provide an opportunity for employees to freely
select, or reject, a union to serve as their exclusive representative”
MERC emphasized.  Depriving these employees of the right to pur-
sue such an election, absent some extraordinary reason, was con-
trary to the purpose of the Act.  Therefore, an election was ordered.

Teamsters Local 214 -and- Pauline Beutler, Case No. CU13
I-037 (December 11, 2015).

This case involved whether the Association violated its duty of
fair representation surrounding a dues check-off issue.  The mem-
ber, Pauline Beutler, had worked as a bus driver for the Livingston
Educational Service Agency since 2010 and was a member of
Teamsters Local 214 (“Union”).  The most recent contract between
the Union and the Employer expired on June 30, 2013.  That con-
tract contained a union security clause that required members to
pay dues as a condition of employment and allowed the payroll de-
duction of union dues.

In 2011, Ms. Beutler had signed a membership application and
a Checkoff Authorization and Assignment.  The application stated,
“I voluntarily submit this Application for Membership … so that I
may fully participate in the activities of the Union.”  The application
also indicated that she could have elected “nonmember” status and
paid a reduced amount subject to challenge.  The Checkoff Author-
ization allowed the Employer to deduct her monthly union dues
from her pay.  It also indicated that the Authorization was voluntary
and not conditioned on union membership, and it was irrevocable
for the term of the applicable contract or for one year, whichever is
less, and automatically renewed itself unless she gave written notice
to the employer and union 60 to 75 days before any periodic renewal
date of her desire to revoke. 

In May of 2013, the Union reached a successor labor agree-
ment with the Employer for the period of July 1, 2013 through June
30, 2016.  The new contract no longer contained a union security
clause or payroll deduction provisions.

In September of 2013, Ms. Beutler sent a letter requesting to
opt out of the Union.  The Union responded that by signing the
Checkoff Authorization, Ms. Beutler had entered into a separate in-
dependent contract with the Union which superseded the “right-to-
work” law and did not permit her to revoke her financial obligation
until July 6 to July 21. 

Subsequently, the National Right to Work Legal Defense Foun-
dation filed an unfair labor practice claim on behalf of Ms. Beutler.
On October 3, 2014, the Administrative Law Judge recommended
dismissal of the claim against Teamsters Local 214 (“the Union”)
concluding the record did not include evidence that the Union pre-
vented the employee from resigning her union membership or that
the Union’s conduct impacted the terms and conditions of her em-
ployment.  The ALJ further concluded that the dues checkoff agree-
ment expressly provided that Ms. Beutler’s authorization was
voluntary and was not conditioned on her membership in the Union.
Exceptions were filed with MERC.

Contrary to the ALJ’s determination, MERC found that it had
jurisdiction over the matter.  The amendments to PERA, MERC
reasoned, now prohibited unions and employers from requiring em-
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ployees to financially support unions as a condition of employment.
Section 9(1)(b) of PERA expressly gives public employees the right
to refrain from joining labor organizations.  As such, MERC has ju-
risdiction over matters in which an employee chooses to refrain
from engaging in activities protected under the Act, but is unlaw-
fully restrained from doing so by a labor union.

MERC found that Ms. Beutler’s September 2013 resignation
letter effectively ended her membership with Teamsters Local 214.
At the time of her resignation, the labor agreement no longer con-
tained a union security clause.  Therefore, her resignation had no
effect on her employment.  MERC also found no evidence that the
Union restrained Ms. Beutler from exercising her right to refrain
from union membership.

MERC also considered whether Ms. Beutler waived her right
to refrain from paying union dues on a date outside the window pe-
riod as set forth in the executed Checkoff Authorization form.
MERC upheld the ALJ’s finding that the Union did not violate the
Act by refusing to allow Ms. Beutler to revoke her agreement to
pay union dues at a time outside the designated window for mem-
bership resignation and dues checkoff revocation.  MERC came to
this conclusion based on three NLRB decisions: Int’l Brotherhood
of Electrical Workers, Local 2088 (Lockheed Inc), 302 NLRB 322
(1991); Steelworkers Local 4671 (National Oil Well), 302 NLRB
367 (1991); and Smith’s Food & Drug Centers, 358 NLRB 66
(2012).  In those cases, the NLRB considered whether an em-
ployee’s dues checkoff authorization was binding after the em-
ployee resigned from the union.  

In Lockheed, the NLRB found that an employee would only
remain responsible for paying union dues after terminating union
membership where there is a clear and unmistakable waiver of the
right to refrain from assisting the union.  So, if the employee did
not agree, when he signed the authorization, to have “regular mem-
bership dues” deducted even when he is no longer a union member,
then the employee’s continued financial support of the union is not
clearly “voluntary” after he has resigned.  Explicit language within
the checkoff authorization clearly setting forth a duty to pay dues
even in the absence of union membership will be required to estab-
lish that the employee has bound himself to pay the dues even after
resignation.  

In Steelworkers Local 4671, the NLRB applied the same analy-
sis to find that the dues authorization signed by the employee obli-
gated him to pay dues after his effective resignation from union
membership.  In that case, the employee signed an authorization
stating, “Please deduct from my pay each month, while I am in em-
ployment with the collective bargaining unit in the Company, and
irrespective of my membership status union, monthly dues, assess-
ment …”  The Board found the employee clearly authorized the
continuation of his dues deduction even in the absence of union
membership.

In Smith’s Food & Drug Centers, the NLRB affirmed the ap-
plication of the Lockheed analysis and found that the union’s failure
to treat employees’ union membership resignations as revocations
for those employees’ dues checkoff authorizations did not violate
the NLRA.  

MERC noted that Lockheed was partly based on the NLRB’s
interpretation of Section 302(c)(4) of the NLRA, which sets forth
parameters for lawful dues deduction authorizations.  While PERA
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contains no similar language, MERC held that a reasonable period
of irrevocability for any dues deduction authorization should not
exceed one year.

MERC concluded that there is no reasonable basis for preclud-
ing an employee from individually agreeing to pay dues to the union
representing the bargaining unit in which the employee works
whether or not the employee is a member of that union.  If the em-
ployee’s agreement is truly voluntary, there is no reasonable basis
for finding that such an agreement unlawfully restrains the em-
ployee’s right to refrain from supporting the union.  To be effective,
the waiver of the right to refrain from supporting the union must be
clear and unmistakable.  

In the present case, the employee’s Checkoff Authorization was
very similar to that in Smith’s Food & Drug Centers.  By signing
that form, Ms. Beutler acknowledged the voluntary nature of the
authorization and that her payment of union dues was not contingent
on her present or future union membership.  She knowingly and
voluntarily signed an agreement that obligated her to pay dues to
the union even after she ceased being a union member.  As such,
she clearly and unmistakably waived her right to refrain from fi-
nancially supporting the union until such time as she terminated
that obligation in accordance with her private agreement with the
union.  

MERC rejected the claim that PA 53 (which eliminated payroll
deduction for unions representing public school employees) inval-
idated the employee’s checkoff authorization form. If a public
school employee had a lawful obligation to pay union dues, that ob-
ligation was not changed by PA 53.   Therefore, Ms. Beutler’s res-
ignation letter, though outside the window period, was sufficient to
end her union membership.  Similarly, Ms. Beutler’s resignation
letter revoked her Checkoff Authorization effective no later than
July 6, 2014, which was the beginning date of the next window pe-
riod following the date of the notice.  Under the circumstances,
MERC found, it would be unreasonable to require the employee to
provide the union with additional notice of her revocation of the
Checkoff Authorization.

Though MERC modified the ALJ’s decision, the charge
against the union was affirmed and dismissed.  �

MERC NOTICE
In the Summer 2015 Lawnotes, we provided no-

tice that, as of January 1, 2016, the Bureau of Em-
ployment Relations (BER)/MERC would no longer
accept filings on behalf of the Michigan Administra-
tive Hearing System (MAHS) (e.g. filings addressed
to an ALJ), and that any pleadings or other docu-
ments filed at BER that should have been filed at
MAHS would be returned to the sender and not be
treated as filed by MAHS.

Subsequent to this, MAHS agreed to allow
MERC to receive pleadings or other documents that
should have been filed with MAHS.  Nevertheless,
pleadings and documents should be filed at MAHS
once an ALJ has been assigned to the case. 

Ruthanne Okun
Carl Wexel
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MERC ANSWERS FAQs
Ruthanne Okun
Carl Wexel

Michigan Employment Relations Commission
Bureau of Employment Relations

Q. I need a 30-day extension of time in which to file my
exceptions to an ALJ’s Decision and Recommended Order.
Must my request be in writing and state a reason?

A. A request for an extension of time to file exceptions, cross
exceptions, or briefs in support of an ALJ’s Decision and Recom-
mended Order must be in writing and must be filed before the re-
quired filing date. At the same time, you must serve copies of the
request on all parties. One extension of not more than 30 days will
be granted  upon request; no reason needs to be given.  Subsequent
extensions will only be granted by the Commission if all parties
agree or if the party requesting the extension establishes excep-
tional circumstances such as severe injury, severe illness, or sim-
ilarly dire circumstances. (Rule 176a). The Bureau Director does
not have the authority to grant subsequent extensions of time.

Q. When is a document considered filed with MERC? Is
it on the postmark date or the date on which MERC actually
receives it?

A. “Filing” with the Commission is the date on which a doc-
ument is delivered to the Commission in either its Detroit or Lans-
ing office and received and accepted by someone authorized by the
Commission/Bureau. (Rule 181(1))  Under MERC’s Policy on Fil-
ing via Facsimile or Electronic Transmission, certain documents
may be filed by fax or by email.  Documents received after 5:00
p.m. shall be considered received on the next business day.  If the
applicable statute or MERC’s rules require the filing of an original
and/or copies of a document, an email or fax filing will not be valid
unless the required hard copy documents (original and copies) are
received at the appropriate Commission office within five business
days of receipt of the fax or e-mail transmission.

A document is not considered filed on the date it is served on
or mailed to the opposing party if it has not yet been received by
MERC. The letter from MAHS enclosing the ALJ decision indicates
the date on which your exceptions must be received in our office.

Q. I filed an appeal of a MERC Decision to the Court of
Appeals.  The Court says that a docket sheet must be filed,
along with the MERC record. Will you do that for me?

A. As soon as you know that you are going to file an appeal
with the Court of Appeals, send the Bureau of Employment Rela-
tions a letter enclosing a copy of your claim of appeal and request-
ing a docket sheet, also known as a register of actions.  The docket
sheet may take up to 2 weeks to prepare.  The Court requires par-
ties to ensure that it is filed by the deadline for filing the appeal.
If you request the docket sheet early enough, the Bureau will send
the docket sheet to you to file.  It will then be up to you to send
the docket sheet to the Court.  However, if your request is received
less than 2 weeks before the appeal deadline, when the docket
sheet is compiled, the Bureau will send the docket sheet directly
to the Court with a copy to each party.  A few months later, the
Court of Appeals will request the record in your case from the Bu-
reau.  It will be compiled and sent directly to the Court. You will
be notified when the record is sent to the Court. This same proce-
dure applies to petitions for enforcement.

Q. Employees are looking to decertify their bargaining
representative or a labor union is seeking to represent employ-
ees at two different employers: (1) a municipality and (2) a
public school district. In both entities, the employees are rep-
resented by a union. Is there a time period in which they may
file a petition for representation with MERC?

A. If another labor organization or a group of employees seeks
to file a petition for election in a unit where a collective bargaining
agreement is already in effect, it must file the petition during a
“window period” prior to the termination of the agreement or after
the agreement’s expiration. The window period varies with the type
of employer involved. In most public sector cases, the petition must
be filed no earlier than 150 days and no later than 90 days prior to
the termination date of the contract. In cases involving a public
school district in which the contract expiration date is between June
1 and September 30, the window period is from January 2 through
March 31 of the year in which the contract expires.  A petition filed
outside of the window period will ordinarily be dismissed.  (Rule
141(3)).  A collective bargaining agreement will not bar an election
where more than 3 years have elapsed since the agreement's exe-
cution or last timely renewal, whichever was later.

Q. If I am not covered by a union security agreement and
resign from the union, does my resignation allow me to imme-
diately stop paying dues or a service fee?

A. An employee may enter into a dues deduction agreement
or membership agreement that obligates the employee to pay a
fee to the union even after resigning union membership.  Where
an employee knowingly and voluntarily signs an agreement that
obligates the employee to pay a fee to the union even after the em-
ployee resigns from the union, the employee waives his or her
right to refrain from financially supporting the union until such
time as the obligation is terminated in accordance with the agree-
ment with the union.  However, where there is no union security
agreement and the employee does not sign an agreement in which
he or she knowingly and voluntarily waives the right to refrain
from financially supporting the union, the obligation to pay union
dues ends upon resignation from the union.

Q. My client, a labor union, is trying to avoid the cost of
grievance arbitration, if at all possible. I know MERC offers
contract mediation, but what about grievance mediation? 

A. MERC provides grievance mediation to resolve griev-
ances arising under a collective bargaining agreement, either as
the final step in the grievance procedure or as a step prior to arbi-
tration.  Grievance mediation is offered without cost and has the
advantage of allowing parties to fashion a remedy without being
bound by contractual language. Contact MERC’s mediation su-
pervisor or the Bureau Director for further assistance.

Q. A number of bargaining unit members have resigned
from the union and do not participate in the union, leaving
only a small number of people in the unit still financially sup-
porting the union.  May an employee remove himself or her-
self from the bargaining unit if a majority of employees no
longer pay dues? 

A. Employees have the right to drop their membership in the
union, but do not have the right to remove themselves from the
bargaining unit.  The composition of the bargaining unit is based
on whether a particular group of employees have a community of
interest and the union will continue to represent all of the employ-
ees in the unit, regardless of how many employees pay dues, for
as long as the union is the certified representative of the unit.  �
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ACCEPTANCE

Kathleen L. Bogas
Bogas & Koncius PC

Since this is awards season — Critics Choice, Peo-
ple’s Choice, Golden Globes, Oscars — I decided to go to
the best of the best in speech presentation to get inspiration
for my speech for receiving this award and extensively re-
view the last ten years of Academy Award acceptance
speeches.  

As you know, there are many similarities in those
awards and this one: a limited select number of people vote
for the recipients; like now, at times there are ties, think
Katharine Hepburn and Barbra Streisand for best actress
(which I am sure Katharine Hepburn was not pleased
about); the winner or honoree gets to give a speech – but
here we have advanced knowledge of our award and can
prepare remarks with forethought and put them in some
semblance of order – as opposed to just blabbering, or read-
ing off a small note we have put in our pocket or hidden
somewhere on our body.

After extensive empirical research I have determined
that the speeches are generally of two kinds.  One, thanking

KATHLEEN L. BOGAS
Distinguished Service Award Recipient

Kate B. Rhodes
Epstein Becker & Green P.C.

Thank you for allowing me the privilege of introduc-
ing the woman of the hour, and my personal role model,
Kathy Bogas.  

It is very fitting that this award was first awarded to
Ted Sachs, Kathy’s mentor, and that she is receiving this
award with John Runyan, both of whom she started her ca-
reer with at Sachs Waldman.  I know she considers it an
honor to be in their company.

The difference between Kathy’s family and the rest of
the room is that we have spent much of our lives not fully
aware of what a strong and skilled attorney Kathy is.  As a
child, all I knew is that my mom sued my friends’ parents,
leading to some occasional awkward moments at school
functions.  It wasn’t until I was interning at the Michigan
Trial Lawyers Association, now the Michigan Association
of Justice, that I learned from Jane Bailey that my mom ac-
tually won awards.  Call it naïve, but this is product of
Kathy’s humility.

Kathy has practiced labor and employment law for
over 40 years.  What has made her so successful is that she
believes in what she does, wants to make a difference, and
feels an obligation to pay it forward.

Kathy usually says that the reason she is a lawyer is
because of Perry Mason, but I think that’s just a cute story.
I think she is a lawyer, and this type of lawyer, because of
her upbringing.  Kathy was raised by a mother who taught
her the value of hard work and the need to be a strong
woman; and a father who taught her how to be generous,
and gentle with those in need of help.  Her parents lifted
themselves by their bootstraps with hard word and determi-
nation, and Kathy has spent her career ensuring that all other
hard working people have the same opportunities.  That is
what has driven her through her career, and that is what
made her the lawyer she is today.

I’m not sure what Kathy would consider her highest
honor:
The Champion of Justice Award from State Bar of Michi-
gan, The Earl J. Cline Award for Excellence from the Neg-
ligence Law Section, The Jean Ledwith King Award from
the Women Lawyers Association of Michigan, or the Michi-
gan Defense Trial Counsel Respected Advocate Award. My
personal favorite honor is when the New York Post compared
her to Jack McCoy.

Kathy has spent her career fighting for civil rights, ex-
panded protections for employees under the laws, and
greater job protection for those often powerless.  She has
done this through not just cases and trials, but also through
advocacy, service on state, government, and non-profit
boards, and pro bono work.

For example, she has accomplished the following: co-
chair of the Judicial Qualifications Committee for over 10
years, chairperson of the Negligence Council, member of the
Labor and Employment Law Council, president of the Michi-
gan Association for Justice, president of the National Em-
ployment Lawyers Association, Fellow of the American
College of  Trial Lawyers, Fellow of the College of Labor and
Employment Lawyers, president of the American Board of
Trial Advocates, Michigan Chapter, president of the Michigan
Employment Lawyer Association, and member of the Judicial
Advisory Committee of the United States Senate.

Kathy has always believed in elevating and empower-
ing others, and this extends to other attorneys.  She has spo-
ken at numerous conferences and training programs, and
mentored young lawyers to not only share her experiences,
but also teach and train the next generation of attorneys.

To close, if I may explain the reasons why I admire
Kathy so much is that she driven & dedicated. She thinks
critically and compassionately. She acts purposely and with
principle.

She is the reason I am a labor and employment lawyer.
She is the reason Brian Koncius is a labor and employment
lawyer.  She is the reason why hundreds if not thousands,
of people in Michigan and beyond are better served and pro-
tected under the law.  She has left, and continues to leave,
this state, its people, and this Bar Association better off than
when she found it.  With that, I humbly and lovingly present
Kathy Bogas, my mother, with the Distinguished Service
Award. �
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specific people, their family, director, make-up artist, agents,
attorneys — and inevitably forgetting someone — as I am
sure to do; or two, giving some pithy statement about social
issues. Since I have more than 30 seconds and a band play-
ing will not interrupt my speech to tell me I have sued my
allotted time, I have determined that I can do both.  So, for
my researched speech – let’s break it down into headlines,
since we know that is how trial lawyers are supposed to
present.

First, thanks to others. When I began law school I
thought I wanted to get innocent people off and practice
criminal law ala Perry Mason.  Boy, was I wrong!  In my
first year of school I quickly learned that was not going to
be my calling.  I now leave that to my husband.  I saw a
posting on the bulletin board at U of D that a firm unknown
to me (but at that time all firms were unknown to me), at
that time called Marston, Sachs, O’Connell, Nunn & Freid,
was looking to hire a law clerk in the PI area.  I called and
was interviewed by Charlie Marston and Barry Waldman
and hired and started at the end of my first year of law
school.  That started a 28 year association which formed the
foundation of what and who I am as an attorney.  

At first I practiced negligence law, auto, slip and falls,
medical malpractice, products liability (when we used to
have that are a of law in Michigan) and I tried a lot of cases.
I learned how to talk to juries and have no fear of trials,
taught by Charlie Marston, Barry Waldman, and David
Barnes, all excellent trial attorneys.  I was fortunate to have
those men as my teachers and eventually as my partners.

In 1979 employment law started to really blossom. We
had no employment practice at the firm.  There was a workers
compensation client at the firm whose claim was, in part, that
she had a consensual affair with the president of her company,
a fairly visible company. When she terminated the relation-
ship the company fired her, among other things.  A partner in
the workers compensation division, Mel Kates, brought her
to see me, probably because I was the only female trial attor-
ney in the firm at that time and told me to see what I could
do.  The EEOC sex harassment guidelines came down at that
time and we were off and running.  The case got in the news-
papers and that is how my employment practice began. I re-
mained in the PI division throughout my tenure at the firm
and had a lot of support from the labor division, particularly
Eileen Nowikowski, Rollo O’Hare, and my good friend John
Runyan.

But the most important person was Ted Sachs, the first
recipient of this award.  Those of you who did not know Ted
or are unaware of him, have missed a great deal.  He was a
giant in labor law and the leader of the firm.  He taught me
civility, the highest ethics, how to commit yourself to a
cause, and how to be the best attorney you can be.  He did
not do this by lecturing; he did it by example.  And I am for-
ever grateful for his guidance and wisdom.  He set the bar
so high that no one else can achieve it.

After leaving the firm I have had the good fortune of
being associated with some remarkable legal talent, Char-
lotte Croson, an excellent legal writer and researcher, Lisa

Panourgias, who is such a hard worker and quickly analyzes
issues, Luci Franco, who I have known since I started prac-
ticing law, who is quick on the uptake, and Helene Fleisher,
who was worked with me at Sachs Waldman and now does
it from another state.   Connie Webb, my “secretary” who
started with John Runyan at Sachs and then bid to be my
secretary (the support staff was organized) and then came
with me when I left, has been a constant who thinks ahead
of me on what needs to be done and manages my legal life.

But, I am sure that all here who know me well can ap-
preciate the fact that I am a bit partial to my law partner
Brian Koncius.  I have known him for a very long time.  I
have seen him grow, take his first steps as a child and as a
lawyer, play baseball and basketball (sometimes badly,
sometimes not), become educated, and become an attorney
that I admire and am proud to call my law partner.

I have been given great gifts in my life.  My parents
and sister were great inspirations to me.  My mother and sis-
ter provided the environment so that Frank and I could raise
our children and still have successful law practices and par-
ticipate in making the law better.

My husband Frank, who generally does not come to
employment related events with me, usually because he was
home with the kids when they were younger (or said he was)
or now playing golf or making fireworks, has never done
anything to prevent me from doing what I wanted to do.
Trust me, if he did we would not be married now.

Kate and Bobby, our children, have made us proud in
every way.  Kate with her love of the law and her practice
of defense labor and employment law in NYC (I know, I
sometimes ask myself what did I do wrong) and Bobby with
his amazing talents as an industrial designer and his aversion
to having legal aspirations.

Ok, now I am done with the thanks and recognition
and will move on to the next phase - the pithy statement on
social issues.

If you know nothing else about me, know that I love
being an attorney.  I love the law, and I hate injustice.  What
I have done in the legal profession and hopefully other areas
of my life is because I want things to be fair and right and
make sure that there are even playing fields created for
everyone – plaintiff and defendant.

I have had the opportunity to work with many attorneys
throughout the country, in state and national organizations,
sitting on committees, lobbying in Washington and Lansing,
and trying cases.  None are better than the attorneys in this
room and in many cases our attorneys in Michigan are far
better than those from other states.   And I don’t understand
why companies feel compelled to bring in counsel from out
of state when the lawyers here are of such great quality.   I
have enjoyed practicing law with all of you, well, almost all
of you.  You know who you are – or maybe not.

Employment law is still growing and changing.
Something new is going on in the field daily.  Labor law is
taking its hits and union membership is sadly declining.
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JOHN R. RUNYAN, JR.
Distinguished Service Award Recipient

Sheldon J. Stark
Mediator and Arbitrator

What words come to mind when we think about
this award?

We start with “leadership.” John Runyan. Lead-
ership. Check.

John is an outstanding leader. He’s a past president of
the Federal Bar Association, Detroit Chapter. He’s a past
president of the Detroit Metropolitan Bar Association. He’s
been active on the Labor and Employment Law Section
council where he was a major factor in the recent strategic
planning process. John chaired one of the committees. He’s
been with the firm Sachs Waldman since 1979 and served
as firm manager for more than 15. Like Kathy Bogas, he
was mentored to be a leader by Ted Sachs, the first person
to receive this award. It is no accident that recipients of this
award were mentored by past recipients.

Two more words: professionalism and civility. John
Runyan. Professionalism and civility. Check.

Not only is John a long time member of the College
of Labor and Employment Lawyers, he is a member of the
Credentials Committee for the Sixth Circuit and serves as
national treasurer. The college exemplifies civility and pro-
fessionalism.

If you’ll indulge me with a personal story, I want to
tell you how I met John Runyan. It was in the 1970s —
probably shortly after he joined the Sachs firm. I had a case
with one of the partners. I sued a credit union for a current
employee complaining about sex discrimination in promo-
tion. The defense was heavy handed — Rambo-style.
Overly aggressive. The opposite of civil. It was scorched
earth; shoot the wounded. It was brutal — and this was a
current employee. John took over the defense — and the
world changed: the tone; the language; the tactics. Suddenly
people were treated with respect. I was treated respectfully,
but far more important, suddenly the plaintiff was treated
respectfully — every day in her office. John Runyan built
trust where there had been none — only suspicion and hos-
tility. He calmed a very stormy sea. The case resolved with
a WIN/WIN result that met the needs and interests of both
parties. John Runyan’s civility and professionalism did that. 

Another word that comes to mind: Innovative. John
Runyan. Innovative. Check

John was class counsel in Schaeffer vs. Tannian,which
successfully changed the culture within the Detroit Police
Department, guaranteeing equal opportunities and fair treat-
ment for women in what had been a male dominated, quasi-
military and hostile environment.

John was also class counsel in Reed vs. Lucas, repre-
senting African American deputies denied promotion and
their rightful place in the Wayne county Sheriff’s Depart-
ment. John successful convinced a conservative but open-

KATHLEEN L. BOGAS 
ACCEPTANCE
(Continued from page 21)

But, in the end I know that the people in this room and this
section will fight to do what is right, no matter what side
you are on.

There has been a concern in our state and nationally,
justifiably so, that newer attorneys are not practicing employ-
ment and labor law and that attorneys are leaving the field.
That they shy away from it, especially plaintiff’s attorneys,
since it is a lot of work, takes a lot of time, and the financial
reward is risky.  But while the numbers may appear that way
what I see in lawyers coming behind me is a passion and de-
sire to practice this area of the law.  I see Brian Koncius,
Meghan Bonnani (who used to be my law clerk but half this
room probably has been a  law clerk at Sachs Waldman), Jen-
nifer Salvatore, Sarah Prescott,  Barbara Buchanan, Ann
Marie Welch, Adam Forman and David Cessante and others
(who may be slighted because I did not name them but I do
have a limited amount of time just like Ben Affleck forgot
to mention his wife Jennifer Garner and they are divorced
now), who are taking the mantle of Shel Stark, Joe Golden,
Deb Gordon, Mike Pitt, Bob Saxton, George Roumell, Joe
Ritok, Charley DeWitt, John Brady, Joe Marshall and others
to make sure the momentum that has been created in this ever
changing area of the law does not stop.  Our area of practice
is in good hands for the future.

Okay, now I am done with pithy statement.  Now for
the wrap up before the imaginary band music begins to play.
I would be remiss, and an idiot, if I did not end my remarks
by telling you how proud I am to receive this award with
John Runyan.  John and I have known each other for many
years, having worked together at Sachs Waldman, trying
cases together there and since I left.   Few people know how
much influence John has had on me and how well we work
together.  

For example, I started at Sachs Waldman in 1973 as a
law clerk and 1975 as an attorney.  John joined the firm after
clerking for a federal judge.  Later, I was managing director
at Sachs Waldman and then John foolishly took over that
role.  John and I have tried a number of cases together, he
arguing the law and me taking care of the facts.  That is a
great way to try a case – forget about the law and let some-
one else do it.    His biggest influence on me has been his
ability to constantly be there for anything I need and the fact
that he is a good co-conspirator.  He is a true friend and
someone so very deserving of this award.  My congratula-
tions to you, John.  I could not be prouder receiving this
award at the same time as you.  More like Barbra Steisand
felt receiving her Oscar with Katharine Hepburn; not how
Katharine Hepburn must have felt receiving it with Barbra
Steisand.

My thanks to the LELS for this award and the attor-
neys in this state who have made my career possible.  It is
truly humbling to be honored in this way.  Thank you. �
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minded federal district judge to issue an injunction imposing
quotas to rectify past wrongs. Imagine that: quotas! That in-
junction was considered so fair minded, so well crafted and
so effective that it remained in place for probably 15 years.
In the end, because it brought peace to the promotion
process, Wayne County did not want to give it up!

At some point, John had to step aside as class counsel.
My firm was asked to take it over. I remember the day the
boxes of documents were delivered to my office. The legal
work was impeccable. When was the last time you took over
a file from another attorney and concluded the previous
lawyers work was superior to anything you would have done?

Another word that comes to mind: Generous. John
Runyan. Generous. Check.

John has been giving back to our profession for years.
He has been teaching labor and employment law at his alma
mater Wayne State University Law School for well over 35
years. He’s been a major planner for more than 30 years of
the ICLE/Section Annual Labor and Employment Law In-
stitute. For the last decade or so, John has delivered the
Americans with Disabilities Act update and course materi-
als. His work is careful, thorough, thoughtful, and FAIR
minded!

And, speaking of fair-minded, John Brady who was
considered by many to be the dean of the management bar,
always said he would take John Runyan as a neutral every
time no matter what the nature of the dispute! That’s high
praise and total respect.

Let’s consider distinguished. John Runyan. Distin-
guished. Check.

John has been listed in Best Lawyers in America since
1989, longer than many people in this room have been prac-
ticing. He’s been a Michigan Super Lawyer since 2006.
And, he’s been listed as a dBusiness Magazine Top Lawyer
for several years.

And finally, savvy. John Runyan. Savvy. Check.
I am proud to say, John Runyan, and Mark Nelson

who is also here tonight, were the first lawyers to use me as
a mediator when I first opened my mediation and arbitration
practice after leaving ICLE. Savvy! Thank you John!

Now, please join me in recognizing John R. Runyan,
Jr. as one of our 2016 Recipients of the Distinguished Serv-
ice Award!  �

ACCEPTANCE

John R. Runyan, Jr.
Sachs Waldman

No one stands where I stand tonight without the en-
couragement and support of a wonderful family and a law
firm of able and unselfish attorneys. I was blessed with two
parents who both worked and sacrificed so that my twin
brother, my sister, and I could all emerge from four years of
college and three years of law school with no student loan

debt. That afforded me the luxury of pursuing my passion–
the reason I went to law school in the idealistic late 60's–
vindicating the civil rights of the under-represented and less
fortunate in our society.

I was inspired by Robert Kennedy but also by a
brother and sister who both became trial lawyers–usually
on the opposite side of the v. I would not be here tonight
without the encouragement and support of my remarkably
tolerant wife of forty-years–Ann Runyan–and three won-
derful children, Katy, Rebecca and Rob–all of whom live
and work in progressive causes in the Washington, DC area,
with a growing number of grandchildren. Setting a good ex-
ample for all of them–both in terms of the way in which I
practice law and in my choice of who I would represent–
has driven me to whatever accomplishments led the Section
to bestow this undeserved recognition. 

Forty-two years ago I was fortunate to litigate a case
against the finest lawyer I have ever known–Theodore
Sachs–the very first recipient of this award. I was represent-
ing African-American firefighters and Mr. Sachs repre-
sented the Detroit Fire Fighters Association. The case
challenged the City of Detroit Fire Department’s strict sen-
iority promotional system. Once all appeals had  been fully
exhausted, Mr. Sachs paid me the high compliment of ask-
ing me to join his firm–suggesting perhaps facetiously that
he did not wish to litigate against me again. Joining the firm
known today as Sachs Waldman was the best professional
decision I have ever made. 

I have been fortunate to hone my skills, practicing
labor and employment law with some of the finest role mod-
els the Detroit area has ever produced–not only Ted Sachs,
but also Rolland O’Hare, Jeanne Nunn,  Don Kadushin,
Barry Waldman, Ron Weiner, Ann Neydon, George
Kruszewski, and Eileen Nowikowski. The firm allowed me
to continue teaching Employment Discrimination Law at
Wayne Law School–which was a labor of love for thirty-six
years--and encouraged me to devote time to both pro bono
activities and bar association work. I am also indebted to
my current partners–Andy Nickelhoff, Marshall Widick,
George Fishback, Brian McKenna, Hope Calati, Joe
Pawlick and Derek Watkins–as well as two of my former
students–Amy Bachelder and Mami Kato–who inspire me
to come to work every day in a job I still love after forty-
four years at the age of sixty-eight. 

Finally, I could have but did not mention above that
when I joined Sachs Waldman in 1979, I first met Kathy
Bogas. Kathy remained a partner of mine for nearly twenty
years and remains today a close friend and trusted confidant.
We have tried more than a half dozen cases together, almost
all with great success. Kathy is not only one of the finest
trial lawyers you will ever meet, she is one of the finest peo-
ple. The Section could do me no greater honor than allowing
me to share the stage with Kathy this evening. I wish to
thank the Section, Section Chair Brian Koncius and the en-
tire Council, as well as the selection committee, for doing
me the honor of placing me in the company of Ted Sachs,
Kathy Bogas, and all twenty previous recipients of the Dis-
tinguished Service Award.  �
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