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The Sixth Circuit disagreed, based on two earlier, non-radio
related cases: In Hill, a postal worker was not entitled to pay dur-
ing his lunch break, even though he remained responsible for his
undelivered mail, because he was not subject to interruptions by
customers during lunch.  751 F.2d at 812, 815.  And inMyracle v.
General Electric Co., 33 F.3d 55 (6th Cir. 1994) (per curiam)
(table decision), mechanics were not entitled to paid lunch even
though they remained responsible for their machines at all times,
and could be called back to work on the machines in the event of
an emergency.  Given that authority, the Court held that because
the EMTs were not subject to frequent interruption by the radio
during their lunch, they were not engaged in substantial duties.
Still, the Court noted that the outcome might have been different
if the EMTs “were required to stay in their trucks or to drive or
perform other duties while eating.”

Two days later, the Court decided Ruffin v. MotorCity Casino,
No. 14-1444 (6th Cir. Jan. 7, 2015). In Ruffin, the plaintiffs were
security guards at the MotorCity Casino in Detroit, Michigan who
argued that they were entitled to compensation for their thirty-
minute meal periods.  The guards were allowed to eat, drink, so-
cialize, use the internet, watch TV, and engage in other leisure
activities during their breaks.  During their breaks, the guards were
required to listen to their two-way radios, and were required to re-
spond to emergencies (such as fights) or else face discipline.  Plain-
tiffs alleged that the radio “exposed them to constant, work-related
chatter,” and that they had to pay close attention.  At the same time,
however, the undisputed evidence was that emergency calls were
rare, and that the employees could eat, read, socialize, and engage
in other similar activities despite their radio monitoring.  

The Sixth Circuit again held that, under these circumstances,
the radio-monitoring duty was not “substantial.”  Citing out-of-
circuit cases, the Court first held that merely “monitoring a radio,
and being available to respond if called, is a de minimis activity,
not a substantial job duty.”  The Court next held, however, that al-
though radio monitoring is de minimis, an employee who “must
consistently interrupt the meal to perform one task or another” as
a result of those radio calls would make the meal period “predom-
inantly for the employer's benefit” and thus compensable.  Since
the Ruffin plaintiffs had conceded that their work periods were al-
most never actually interrupted, however, the Court agreed that
their meal periods were not compensable.  

The logic of these two decisions for employer meal-break
policies is far-reaching, even for those jobs where employees do
not monitor two-way radios.  Jones-Turner and Ruffin establish
that employees on a meal break are not “working” for FLSA pur-
poses simply because they are required to be vigilant or otherwise
available to respond to events that happen to occur during their
meal periods.  The cases directly apply to jobs that traditionally
use radios (e.g., police, firefighters, taxi services) but their logic
would apply to any job where an employee on a meal break might
be called back to work via any means.  For example, many retail

(Continued on page 2)
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SIXTH CIRCUIT CLARIFIES
WHEN RADIO MONITORING

DURING LUNCH IS 
FLSA-COMPENSABLE

Thomas J. Davis
Kienbaum Opperwall Hardy & Pelton P.L.C.

If an hourly employee has to work while on a lunch break,
the FLSA generally requires that the employee be paid for that
work.  What counts as “work”?  The Department of Labor sug-
gests that an employee must be “completely relieved from duty,”
29 C.F.R. § 785.19, but many Courts—including the Sixth Cir-
cuit—do not read that language literally.  Rather, the Sixth Circuit
applies a “predominant benefit” test, which provides that a meal
period need not be paid “[a]s long as the employee can pursue his
or her mealtime adequately and comfortably, is not engaged in the
performance of any substantial duties, and does not spend time
predominantly for the employer's benefit.”  Hill v. United States,
751 F.2d 810, 814 (6th Cir. 1984).  

This definition, in turn, leads to another question: what is a
“substantial” duty?  That depends on the totality of the circum-
stances, but in two recent cases, the Sixth Circuit has clarified that
the mere act of monitoring a radio during lunch (for emergencies
or a call to return to service) is not itself a substantial duty, even
when the radio traffic is near-constant.  At the same time, the
Court made clear that if the radio calls lead to actual work on a
regular enough basis, then every such meal period will be com-
pensable whether the employee is called from his or her lunch on
any particular day.  Although on their face, these decisions are
limited to the relatively small subset of jobs where employees use
two-way radios, the logic of the Sixth Circuit decisions can be ap-
plied to any employment setting where non-exempt employees
might be required to interrupt meal breaks.

The first of the dual Sixth Circuit opinions is Jones-Turner v.
Yellow Enterprise Systems, LLC, No. 14-5497 (6th Cir. Jan. 5,
2015) (unpublished).  There, the plaintiffs were emergency med-
ical technicians for a private ambulance company.  The company
scheduled its EMTs for 8.5 hour shifts, 30 minutes of which were
designated as an unpaid meal period.  EMTs could take their meal
break during any down time between ambulance calls, but were
required to stay within one mile of an assigned location, maintain
radio contact, answer the radio after the first call, and make them-
selves available for an ambulance run if needed during break. (If
a run actually occurred, the employee was required to submit a
“missed-lunch slip” and would be compensated for that meal pe-
riod.)  The employees sued, arguing that they should be paid for
these thirty-minute, interruptable lunch breaks under the FLSA.  
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management employees are classified as non-exempt under the
FLSA, and may be required to assist with store problems at any
time, including meal breaks.  Under the logic of Jones-Turner
and Ruffin, the mere duty to attend to store emergencies during a
meal break would not by itself make the meal period compensa-
ble.

At the same time, Jones-Turner and Ruffin make clear that
pay is required for meal periods in two situations: (1) if the em-
ployee is actually interrupted and has to work, then the employee
must be paid for the time actually working; and (2) if an em-
ployee is interrupted on a frequent enough basis as a result of his
duty to remain vigilant, then the meal period will always be con-
sidered compensable working time whether or not an interruption
happens on any given day.  The latter scenario is potentially the
most troubling: neither Jones-Turner nor Ruffin give much guid-
ance on how much interruption is too much, apart from holding
that this is generally a fact-based, not legal, question.  Employers
who do not pay for employee meal breaks, but whose employees
in fact do leave their meal breaks for work-related reasons po-
tentially face FLSA lawsuits for back pay, liquidated damages,
and attorney fees.

— END NOTE —
The author and his firm represented MotorCity Casino in

the Ruffin case.  �
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DEFERRAL: 
A CHANGE IS UPON US

Rana Roumayah
Field Attorney, Region 7, NLRB

For the past 30 years, the NLRB standard for deferring unfair
labor practice charges was set forth in Olin Corp., 268 NLRB 573
(1984).  The Board in Olin Corp. held that deferral to an arbitral
decision is appropriate where the contractual issue is factually par-
allel to the unfair labor practice issue, the arbitrator was presented
generally with the facts relevant to resolving the issue, and the
award is not clearly repugnant to the Act.  The burden was placed
on the party opposing deferral to demonstrate that the deferral cri-
teria were not met.

In the Winter 2015 Labor and Employment Lawnotes, I wrote
an article titled “Deferral and the Role of the Arbitrator”.  In that
article, I noted that the NLRB was deciding a critical case regard-
ing deferral.  On December 15, 2014, the NLRB issued its much
anticipated decision in Babcock & Wilcox Construction Co., 361
NLRB No. 132 (2014).  The Board held that the new standard for
post-arbitral deferral of cases involving Section 8(a)(1) and (3)
allegations is as follows:

If the arbitration procedures appear to have been fair and reg-
ular, and if the parties agreed to be bound, the Board will
defer to an arbitral decision if the party urging deferral shows
that: (1) the arbitrator was explicitly authorized to decide the
unfair labor practice issue; (2) the arbitrator was presented
with and considered the statutory issue, or was prevented
from doing so by the party opposing deferral; and (3) Board
law reasonably permits the award.  

The burden to establish that the above standards are met is
now placed on the party urging deferral.

Also under the new standard announced in Babcock, a pre-
arbitration settlement agreement arising from the grievance-arbi-
tration process will not preclude litigation of companion unfair
labor practice allegations unless the party seeking deferral can
show that (1) the parties intended to settle the unfair labor practice
issue; (2)  they addressed it in the settlement agreement; and (3)
Board law reasonably permits the settlement agreement. 

Babcock does not change the way the NLRB defers alleged
violations of Section 8(a)(5) of the Act.  If a Section 8(a)(5) alle-
gation is closely related or intertwined with a meritorious Section
8(a)(1) or (3) allegation that is non-deferrable (e.g., because Bab-
cock applies and the parties have not authorized arbitration of the
Section 8(a)(1) or (3) issue), the Section 8(a)(5) allegation will
not be placed in Collyer deferral . Where a charge concerns alle-
gations of Section 8(a)(1), (3), and (5), the Babcock standard ap-
plies to the 8(a)(1) and (3) allegations and the parties have
authorized the arbitrator to  address the statutory issue, Regional
Offices have been instructed to contact the Division of Advice for
instructions on how to proceed.  

What does the new standard for post-arbitral 
deferral mean?

(1) Explicit Authorization:  Deferral is no longer appropriate if

the arbitrator is not explicitly authorized to decide the unfair
labor practice issue, either in the collective bargaining agree-
ment or by agreement of the parties.  This is a threshold re-
quirement, meaning deferral is NEVER warranted if this
requirement is not met.

• If the statutory right is not incorporated in the collective
bargaining agreement, both parties will be asked if they will
authorize the arbitrator to decide the unfair labor practice
issue.  

• If both parties so authorize, the case will be placed in de-
ferral, provided there is arguable merit.  Once an arbitration
award issues, the award will be assessed under the new
standard set forth in Babcock.

• If one or both parties refuse to authorize, how the case is
processed will depend on the date the collective bargaining
agreement under which the grievance arose was entered
into. 

(2) Presented with and Considered the Statutory Issue:  The un-
fair labor practice issue must have been actually presented to
and actually considered by the arbitrator.  

• It may be presented to the arbitrator by either party, and
usually merely informing the arbitrator of the pending un-
fair labor practice allegation is sufficient.

• In order to show that the unfair labor practice issue was ac-
tually considered, the Board merely requires that the arbi-
trator “identified that issue and at least generally explained
why he or she finds that the facts presented either do or
don’t support the unfair labor practice allegations.”

• The Board reasoned that arbitration is a consensual matter
and it will not assume that the parties have agreed to submit
statutory claims to the grievance process.   Thus, each party
to a collective-bargaining agreement has the choice to de-
cide not to arbitrate statutory claims by refusing to agree
to a contract incorporating the statutory right or to other-
wise agree to arbitrate the statutory issue.  A party will re-
tain the option of adjudicating a statutory claim before the
Board in the event the arbitrator denies the grievance where
the collective-bargaining agreement is silent as to the statu-
tory right and the party refused to authorize arbitration of
the claim in the particular case. 

(3) Arbitral Award Reasonably Permitted Under Board Law:
• The party urging deferral must show that the decision con-
stitutes “a reasonable application of the statutory principles
that would govern the Board’s decision.”   

• The arbitrator need not reach the same result as the Board
would, only a result that a decision maker reasonably ap-
plying the Act could reach.

• The Board will defer to the arbitrator’s factual findings, in-
cluding credibility resolutions, thus no de novo review.

• The arbitrator’s remedy need not exactly mirror the remedy
the Board would have imposed.
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What are the practical effects of this change?

The new Babcock post-arbitral deferral standard is to be ap-
plied prospectively (“in future cases”) and not retroactively (“i.e.,
in all pending cases”).  However, the Board will apply the new
standard to some pending deferred charges.  The date the unfair
labor practice charge was filed is irrelevant in deciding which stan-
dard applies. Rather, Regions will apply the following rules to de-
termine whether to evaluate an arbitral award under Olin or
Babcock in pending and future cases raising allegations under Sec-
tion 8(a)(1) and (3):

• Olin applies if the arbitration hearing (not the issuance
of the award) occurred on or before December 15, 2014
(the date the Babcock decision issued);

• Babcock applies if the collective-bargaining agreement
under which the grievance arose was executed afterDe-
cember 15, 2014. 

• If the collective-bargaining agreement under which the
grievance arose was executed on or before December
15, 2014, and the arbitration hearing occurred after De-
cember 15, 2014, which standard applies depends on
whether the arbitrator was explicitly authorized to de-
cide the statutory question (either in the collective-bar-
gaining agreement or by agreement of the parties in a
particular case). If the arbitrator was so authorized,
then Babcock applies, even if the Region initially
placed the case on administrative deferral pursuant to
the preexisting standard for pre-arbitral deferral.   If
the arbitrator was not authorized to decide the statutory
issue, then Olin applies.

Why did the Board change the existing standard?

The three-member majority (Pierce, Hirozawa, and Schiffer)
in Babcock held that the existing post-arbitral deferral standard
did not adequately balance the protection of employee rights under
the Act, and the national policy of encouraging arbitration of dis-
putes over the application or interpretation of collective-bargain-
ing agreements. The majority reasoned that the existing standard
created excessive risk that the Board would defer when an arbi-
trator had not adequately considered the unfair labor practice
issue, or when it was impossible to tell whether that issue had been
considered.  The Babcock Board also found that the “clearly re-
pugnant” standard failed to adequately protect employees’ statu-
tory rights and adopted a new inquiry for assessing arbitral
awards: whether Board law reasonably permits the arbitrator’s de-
cision.  

Miscimarra and Johnson each wrote their own dissenting
opinions, both of which attacked the majority for needlessly over-
ruling three decades of accepted Board practice,  (they concurred
however in the majority’s dismissal of the underlying  case and
deferring to the arbitrator’s decision).

Sample language Regions will send to parties with  pending

charges deferred before December 15, 2014, where parties have
now expressly agreed that the arbitrator is authorized to decide
the statutory issue:

On (Month) (Date), 2014, I advised the parties that further
proceedings on the charge would be handled in accordance with
the deferral policy of the National Labor Relations Board as set
forth in Collyer Insulated Wire, 192 NLRB 837 (1971).  My letter
advised you that in the event the Charging Party requested review
of an arbitration award or grievance settlement, the applicable
standard for review would be Spielberg Manufacturing Company,
112 NLRB 1080 (1955) and Olin Corp., 268 NLRB 573 (1984)
(review of arbitration awards) and Alpha Beta, 273 NLRB 1546
(1985), review denied sub nom. Mahon v. NLRB, 808 F.2d 1342
(9th Cir. 1987) (review of grievance settlements).  These standards
are those applicable to allegations that a party has violated Section
8(a)(1) or (3) of the Act, where the applicable contract was exe-
cuted prior to December 15, 2014, and the parties had not ex-
pressly authorized the arbitrator to decide the statutory issue.  I
have been advised that since (Month) (Date), (Year), the parties
have expressly agreed that the arbitrator is authorized to decide
the statutory issue presented.  Accordingly, this is to advise that
in the event the Charging Party seeks review of an arbitration
award or grievance settlement, the applicable review standards
will be those set forth by the Board in Babcock & Wilcox Con-
struction Co., 361 NLRB No. 132 (2014), which is available on
our website at www.nlrb.gov.  These applicable standards are sum-
marized below.

Review of Arbitrator’s Award:  Any request for review of an
arbitrator’s award should analyze (1) whether the parties explicitly
authorized the arbitrator to decide the statutory issue; (2) whether
the arbitrator was presented with and considered the statutory
issue, or was prevented from doing so by the party opposing de-
ferral; and (3) whether Board law reasonably permits the award.
The party urging deferral has the burden to prove these standards
are met.

Review of Grievance Settlement: Any request for review of a
grievance settlement should analyze (1) whether the parties in-
tended to settle the unfair labor practice issue; (2) whether the par-
ties addressed the statutory issue in the settlement; and (3) whether
Board law reasonably permits the grievance settlement agreement.
The party urging deferral has the burden to prove these standards
are met.  In assessing whether to defer to the settlement, I will
also consider the factors identified by the Board in Independent
Stave Co., 287 NLRB 740, 743 (1987).

Concerns about Babcock

Does the Babcock decision now make “final and binding”
arbitration no longer final and binding?   If the statutory issue in
the unfair labor practice charge is not specifically addressed in
the arbitrator’s decision, the decision is subject to challenge.  Will
the Board’s new standard result in more unfair labor practice
charges not being deferred?  Will it result in fewer grievances
being filed?     

For more guidance on Babcock, see General Counsel 
Memorandum 15-02, dated February 10, 2015, at
http://www.nlrb.gov/reports-guidance/general-counsel-memos. �
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IT CAN BE DONE: THE 
EMPLOYEE’S RIGHT UNDER
STATE LAW TO OBTAIN AN
EMPLOYER’S “TOP-SECRET”
INTERNAL INVESTIGATION

Nicholas Michael Saleh
Law Offices of Deborah L. Gordon

Today it is commonplace for employers to launch extensive in-
ternal investigations into alleged employee misconduct. Under some
circumstances, state and federal law incentivizes employers to con-
duct internal investigations into alleged employee wrongdoing (for
example, an employer must investigate complaints of discrimination
and harassment to avoid direct liability under Title VII and
ELCRA). Employers also conduct internal investigations to im-
prove business practices and policies.  

An employee’s rights vis-à-vis an employer’s rights in the con-
text of an internal investigation present a uniquely uneven playing
field. Employers need not articulate a good-faith basis for suspect-
ing an employee of wrongdoing before launching an internal inves-
tigation and are not even required to inform the subject(s) of the
investigation. Moreover, employers can place employees on “ad-
ministrative suspension” pending the outcome of an internal inves-
tigation; in most circumstances, suspensions can be of indefinite
duration. 

In stark contrast, employees have very little input in the
process.  Given the realities of the workplace and the pertinent law,
employees are essentially required to participate in internal inves-
tigations. In some instances, participation is considered ‘protected
activity’; in most circumstances, an employee’s failure to cooperate
in an internal investigation can serve as lawful basis for termination.    

This reality begs the question: if the pertinent law mandating
internal investigations is in place to improve an employee’s work-
place, why is the law, in practice, subverting the rights of employ-
ees? This uneven playing field is at its pinnacle when an employer
terminates a for-cause employee based upon the findings of an in-
ternal investigation, yet does not disclose the report to the employee. 

One such scenario occurred over the summer of 2013 when
Oakland University, citing the findings of an ongoing internal in-
vestigation, terminated Beckie Francis, the University’s long-time,
high-profile women’s basketball coach. Francis had served the Uni-
versity since 1997 under a for-cause term contract which had been
renewed several times in her favor. 

Shortly after her termination, the Free Press reported that the
University had paid more than $100,000 to external counsel assist-
ing in the investigation. While the University cited the developing
report as providing cause for Francis’ termination, the University
refused to provide Francis a complete copy of the report. Facing a
contractually abbreviated statute of limitations, Francis filed an ac-
tion in Oakland County Circuit Court to compel the University to
produce the internal investigation report. 

Francis argued that the Bullard-Plawecki Employee Right to
Know Act provided her a cause of action to compel the University
to produce her personnel record and, because the investigative report
fit into the plain language definition of “personnel record” under
the Act, it must be produced. The University characterized Francis’
action as a motion for preliminary injunction and argued that Fran-

cis had failed to meet the rigorous legal standard for such. In the
end Judge Martha Anderson agreed with Francis and, citing the Act,
entered an injunction compelling the University to produce the in-
ternal investigation report.

The Michigan Legislature Provided Employees the Right to
Obtain Internal Investigations in 1978

The result of Francis’ lawsuit should not have come as a sur-
prise. Employers have had a history of holding internal investiga-
tions “top-secret” in ignorance of clear and unambiguous, although
rarely utilized, state law. 

This state law is the Bullard-Plawecki Employee Right to
Know Act, which the Legislature passed in 1978 with the express
purpose of permitting employees to review an employer’s records
regarding the employee, i.e., the employee’s “personnel record.” 

The Act defines “personnel record” as a “record kept by the
employer that identifies the employee, to the extent that the record
is used or has been used, or may affect or be used, relative to that
employee’s qualifications for employment, promotion, transfer, ad-
ditional compensation, or disciplinary action.”  Thus, by the Act’s
plain language definition of the term, a term which the Michigan
Court of Appeals has stated is to be interpreted broadly1, internal
investigations fall within the definition of “personnel record.” 

The Act provides employers very limited grounds to com-
pletely withhold an internal investigation report: an employer does
not have to disclose an investigation where there is reasonable cause
to believe that the employee is engaged in criminal activity that may
harm the employer. MCL 423.509. To shield itself from the Act’s
general mandate of production, an employer must maintain a file
separate from the employee’s personnel record regarding the crim-
inal investigation and must follow certain enumerated procedures. 

In addition to broadly defining and providing access to person-
nel records, the Act provides other critical rights to employees. For
example, the Act provides employees the right to challenge the ac-
curacy of documents within their personnel record. MCL 423.505.

Most importantly though, the Act has teeth. Critical to the in-
stant assessment, the Act prohibits an employer that has withheld
information that falls within the Act’s broad definition of “personnel
record” from using that information in a subsequent judicial or
quasi-judicial proceeding. MCL 423.502.

In addition to a built-in exclusionary remedy, the Act provides
employees causes of action to compel an employer’s compliance
with the Act. The compliance relief sought is “injunctive in nature,”
and therefore failure to comply with such an order may be punished
as contempt2. The two causes of action critical to the instant assess-
ment are (1) a cause of action providing the employee the ability to
have particular records expunged, MCL 423.505, and (2) a cause
of action to compel production of a personnel record. MCL
423.504; 423.511. 

The Act entitles a prevailing employee to actual damages and,
in the case of an employer’s willful violation of the Act, mandates
the Circuit Court to also award a prevailing employee statutory
damages and attorney’s fees. 

So, What is the Catch? 
If there is a catch, it exists in the Act’s eight enumerated ex-

emptions for categories of information which, while meeting the
definition of “personnel record,” may be excluded from production.
MCL 432.501(2)(c)(i)-(viii). These exemptions are to be interpreted

(Continued on page 6)
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narrowly, yet can present a significant sticking point in a process
that the Legislature has otherwise sought to streamline. In forth-
coming articles, the author will address these oft-cited exemptions. 

The author encourages attorneys assisting employees, as well
as employees themselves, to utilize the Act more frequently. In
drafting the Act, the Legislature contemplated employees regularly
reviewing their personnel records. Employees should seek to “keep
their employer honest” by regularly requesting to review the records
that the employer is keeping about them. For the attorney consider-
ing representation, obtaining a complete personnel record is an ex-
cellent means to assess the viability of a case or, in the alternative,
to get a “jump start” on discovery.  

Employees, as well as their attorneys, have unnecessarily ac-
cepted non-disclosure or partial disclosure for far too long. The
Michigan Legislature has sought to restore balance to an otherwise
imbalanced playing field. It is our duty as representatives in this
area to further that worthy intent.

Tips to Ensure a Complete Production 
• Make a written request to review the personnel record before

requesting a copy. Peculiarly, the Act contemplates an employee’s
in-person review of the personnel record as a condition precedent
to obtaining copy. MCL 423.503; MCL 423.504. The Act provides
an exception to this order if an employee “demonstrates that he or
she is unable to review…at the employing unit.” MCL 423.504. 

• In the written request to review, note that you ultimately
would like to obtain a copy, and offer to pay the costs for copying
up-front. The Act allows employers to charge copying costs, which
can serve as an annoying hitch to obtaining a copy of the personnel
record. MCL 423.504.

• Anticipate, and be prepared to counter, push-back. In the
written request, cite the broad statutory definition of personnel
record and, if there is information you are aware of, or have a hunch
exists, that may present a sticking point, address it with legal analy-
sis head on. Forthcoming articles on the Act’s exemptions will be
helpful in executing this ‘preemptive strike.’ 

• The Act contemplates that the employee and employer may
disagree about the information contained in the personnel record.
In the event that the employee and employer do not come to an
agreement, the Act provides the employee the right to submit a writ-
ing regarding his\her position in the dispute. MCL 423.505. This
writing remains in the employee’s personnel record until the dispute
is resolved. As a corollary, an employee may submit writing(s) re-
garding what is not, but should be, within the record. The author
encourages employees to exercise this right liberally for two main
reasons: (1) in the event of subsequent litigation, previous writings
can provide an excellent reference point and bolster present argu-
ments regarding past positions, and (2) where information is not in-
cluded, the employee’s foresight and prudence may trigger the
‘exclusionary rule’ of the Act. MCL 423.502.  �

— END NOTES —
1 Neward Morning Ledger Co. v. Saginaw Cnty. Sheriff, 204 Mich. App. 215, 221 (1994).

2 McManamon v. Redford Charter Twp., 256 Mich. App. 603, 614 (2003); MCL 423-511.

INFORMATION REQUESTS
UNDER THE FSLMRS

Murray Duncan III
Attorney-Advisor, Federal Labor Relations Authority

The Federal Service Labor-Management Relations Statute
(FSLMRS) was enacted in 1978 to govern labor-management re-
lations in the federal sector.  The legislation is relatively young
compared to the National Labor Relations Act (NLRA), which
was passed 40 years earlier.  Nonetheless, the two statutes share
many of the same rights and obligations.  In fact, the Federal
Labor Relations Authority (the Authority) occasionally relies on
National Labor Relations Board (NLRB) precedent when inter-
preting the terms of its own organic statute.  

Under both Statutes, the duty of an employer–or agency–to
negotiate in good faith includes the obligation to disclose certain
information upon the request of the exclusive representative.
However, the NLRB and the Authority utilize different standards
for determining when the obligation to disclose information is
triggered.  This article provides a brief overview of the standard
employed by the Authority for determining statutory violations in
information request cases.  

MORE THAN RELEVANCE 
Many readers are likely aware that under the NLRA, a Union

requesting information from an employer needs only to establish
that the information is “relevant” to carrying out its statutory du-
ties as the exclusive representative.  The relevance standard is very
liberal and has been described as a “discovery-type” standard.
NLRB v. Acme Indus. Co., 385 U.S. 432, 437 (1967).  The thresh-
old of relevance is so low that potential or probable relevance is
sufficient to trigger an employer’s obligation to provide informa-
tion under the NLRA.  

The NLRB’s “relevance” standard stands in stark contrast to
the Authority’s “necessary” standard under the FSLMRS
(Statute).  For a fuller picture, § 7114(b)(4) of the Statute requires
an agency to furnish to a requesting Union, to the extent not pro-
hibited by law, data:

• which is normally maintained by the agency in the regular
course of business;

• which is reasonably available and necessary for full and
proper discussion, understanding, and negotiation of sub-
jects within the scope of collective bargaining; and

• which does not constitute guidance, advice, counsel, or
training provided for management officials or supervisors,
relating to collective bargaining.  5 U.S.C. § 7114(b)(4).

Generally, the main point of contention in an information re-
quest unfair labor practice hearing is whether the requested infor-
mation is “necessary.”  To establish necessity, a Union must
demonstrate more than mere usefulness or relevance.  IRS, Wash.,
D.C., and IRS, Kan. City Serv. Ctr., Kan. City, Miss., 50 FLRA
661 (1995).  The Union must demonstrate to the agency a “par-
ticularized need” for the requested information.  A Union’s obli-
gation to articulate its need requires more than a conclusory or
bare assertion.  In fact, the Union is required to articulate “with

IT CAN BE DONE: THE EMPLOYEE’S
RIGHT UNDER STATE LAW TO
OBTAIN AN EMPLOYER’S “TOP-
SECRET” INTERNAL INVESTIGATION
(Continued from page 5)
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ing the assignments.  The agency denied the request assert-
ing that the employees preferred that the memorandum not
be released to the Union.  Because the agency did not show
“any actual or potential privacy interest” that employees
had in the memorandum, the Authority found that it did not
meet its burden of establishing an interest in nondisclosure.
U.S. INS, U.S. Border Patrol, Del Rio, Tex., 51 FLRA 768,
774 (1996).

COMMUNICATION IS KEY
Notably, the Authority analyzes information requests with an

eye toward the parties’ communication and accommodation ef-
forts.  The Authority not only requires parties to engage in an ex-
change of dialogue, but it also mandates that the parties’ attempt
to accommodate the respective interests in attaining or withhold-
ing information.  IRS, Wash., D.C., and IRS, Kan. City Serv. Ctr.,
Kan. City, Miss., 50 FLRA 661, 669 (1995).  An agency’s failure
to communicate can lead to an independent statutory violation.  A
Union’s failure to clarify its particularized need will govern
whether it satisfied its burden.

ILLUSTRATIVE DECISIONS
• A Union requested performance appraisals to demonstrate
that a grievant was discriminated against based on sex.  The
agency responded, stating that the grievant performed dif-
ferent job functions than other employees and therefore,
the appraisals were not “necessary.”  The agency also re-
quested the Union to further explain why it “needed per-
formance appraisals of employees who occupy dissimilar
positions.”  The Authority found that “it was incumbent on
the Union to provide [an] additional explanation” and “be-
cause the Union did not timely provide the clarification . .
. the parties were effectively foreclosed from considering
ways to accommodate their respective interests and could
not attempt to reach agreement on the extent to which any
of the requested information could be disclosed.”  U.S.
DOT, IRS, Wash., D.C. & U.S. DOT, IRS, Okla. City Dist.,
Okla. City, Okla., 51 FLRA 1391 (1996).

• In response to an extensive information request, an agency
solicited further clarification from the Union regarding
the breadth of the information sought.  The Union merely
reiterated its initial position by re-sending portions of the
original request, without explanation.  The Authority held
that is was necessary for the Union, “in response to the
[agency’s] request for clarification, to explain the need
for the information requested . . .”  U.S. Dep’t of the Air
Force, Randolph AFB, San Antonio, Tex., 60 FLRA
261(2004).

• The Authority found that the Union failed to articulate a
particularized need for the requested information, but held
that the agency violated the Statute by not responding to
the request.  Dep’t of Health & Human Serv., SSA., N.Y.
Region, N.Y., N.Y., 52 FLRA 1133 (1997).   �

— END NOTE —

The views expressed are those of the author and are not the views of the Federal Labor Relations

Authority or the United States.  This article is a brief overview; it is not all-inclusive and should

not be utilized as a substitute for outside or independent research.

specificity, why it needs the requested information, including the
uses to which the Union will put the information and the connec-
tion between those uses and the Union’s representational respon-
sibilities under the Statute.”  Id. at 669-70.

ILLUSTRATIVE CASES
• A Union requested a copy of an investigatory report to de-
velop proposals for upcoming CBA negotiations.  The Au-
thority held that the Union’s assertion was “conclusory or
bare” especially because the Union “did not explain how
the reports would assist in developing its bargaining pro-
posals.”  Dep’t of the Air Force, Wash., D.C., 52 FLRA
1000 (1997).

• A Union requested disciplinary and adverse action records
after the agency proposed to remove an employee.  “[T]he
Union explicitly connected its request with the adverse ac-
tion the [agency] proposed to take against [the employee]
by stating that the requested information was needed to
‘properly respond to the allegations’” and “to compare the
discipline the [agency] had proposed . . . with that given to
other employees who had committed similar offenses.”
The Authority found that the Union articulated and estab-
lished a particularized need for the requested information.
U.S. Dep’t of Justice, INS, N. Region, Twin Cities, Minn.,
51 FLRA 1467, 1472 (1996).

COUNTERVAILING INTERESTS  
The Authority employs a burden-shifting framework in infor-

mation request hearings.  First, as described above, the Union
must establish a particularized need and demonstrate the informa-
tion’s necessity.  By submitting a particularized need statement to
the agency, the burden shifts to the agency to respond.  If the
agency wishes to deny an information request, it cannot simply
ignore it or reject it.  Instead, the agency must assert its counter-
vailing anti-disclosure interests to the Union.  Similar to the
Union’s burden, an agency may not satisfy its obligation to estab-
lish a countervailing interests by making a conclusory or bare as-
sertions.

Anti-disclosure interests often include privacy/confidentiality
issues, intra-management guidance concerns, or a detailed account
on how the Union failed to meet its burden of establishing a “par-
ticularized need” for the information.  The agency will be found
to have violated the Statute if the agency does not establish coun-
tervailing interests, or the agency does establish such interests but
they do not outweigh the Union’s particularized need in the Au-
thority’s determination.

ILLUSTRATIVE DECISIONS
• An agency denied an information request, asserting that it
“was insufficient due to the enormity of the request.”  It
would have taken the agency three weeks to gather the re-
quested information. The Authority was “unable to con-
clude that 3 weeks’ effort, standing alone, renders the
information not reasonably available.”  Accordingly, the
Authority held that the agency violated the Statute.  Dep’t
of Health and Human Serv., SSA, 36 FLRA 943 (1990).

• A Union requested copies of all memoranda from employ-
ees submitted to the agency requesting assignment to spe-
cialized units.  The Union required the information to
determine if the agency was exercising favoritism in mak-
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McDonald’s Corporate Monitors Employee Relations Through
Employee Surveys at Franchised Restaurants.

McDonald’s Corporate Assesses All Job Applicants at Fran-
chised Restaurants Before They Are Hired.

The Complaint also alleges that several of the plaintiffs con-
tacted McDonald’s corporate to complain about the alleged dis-
crimination.  

The detail of the allegations concerning the control exerted by
McDonald’s will undoubtedly be used as a template in future at-
tempts to establish joint employer status.  The complaint alleges
that McDonald’s mandates the use of software which prescribes
staffing levels; generates weekly employee schedules; and positions
crew members within restaurants.  The software enables McDon-
ald’s to engage in real time monitoring of labor expenses and sales
receipts   The company has provided detailed instructions to fran-
chisees on how to respond to excess labor costs by promptly taking
workers off shifts.  Franchisees are evaluated on whether they fol-
low the computer program staffing dictates.6

The National Labor Relations Board through its General Coun-
sel is mounting the broadest coordinated attempt to establish that
McDonald’s corporate is a joint employer with its franchisees.  This
effort is part of the General Counsel’s attempt to change the defini-
tion of joint employer and lower the threshold for establishing the
relationship.

The nationwide fast food workers wage campaign which has
spanned several years has involved McDonald’s employees from
franchisees all over the country.  As a result of the company’s and
franchisees reactions to the campaign, 310 unfair labor practice
charges were filed in 21 different regional offices.  Investigations
were conducted, and the company and franchisees were found to
have violated the Act by  making statements and taking action s for
engaging in activity to improve wages and working conditions;
threatening and disciplining employees who participated; interro-
gating employees; and reducing hours.7

In December of 2014, the General Counsel issued 13 com-
plaints involving 78 unfair labor practices against the franchisees
and McDonald’s as joint employers.  According to the General
Counsel, the investigations established that McDonald’s was a “pu-
tative” joint employer through is franchise relationship and its use
of tools, resources, and technology engages in sufficient control
over its franchisees’ operations beyond protection of its brand. 8

In 2014, the Board initiated on its own a review of the joint
employer standard by granting a request for review in Browning-
Ferris Industries, a representation case.9 Browning-Ferris operates
a recycling facility in Milpitas, California where it employees 60
workers.  It contracted with Leadpoint, a temporary service
provider, to provide 120 employees to do sorting and housekeeping
functions.  The Teamsters filed a petition seeking to represent Lead-
point’s employees and a determination that Browning-Ferris was a
joint employer.  The Regional Director issued a decision and direc-
tion of election finding a lack of joint employer status, relying on,
among other facts, the agreement that provides Leadpoint is the em-
ployer.10 The union filed a request for review which was granted.

On April 30, 2014, the Board granted the request in a 2-1 de-
cision and invited the filing of briefs to address whether under the
current standard, Leadpoint is the sole employer of the employees
in question; whether the Board should adhere to its existing standard
or adopt a new standard; and if a new standard is adopted, what the

MCDONALD’S AS A 
JOINT EMPLOYER: 
IT’S NOT LOVIN’ IT

C. John Holmquist, Jr.
Holmquist Employment Law Firm 

McDonald’s is finding itself drawn into wage/hour and dis-
crimination litigation involving its franchisees as an alleged joint
employer.  This phenomenon does not appear to be random but is
part of a larger attempt to make McDonald’s and other employers
responsible for the actions of employers who are its franchisees or
suppliers.  The General Counsel of the NLRB and organized labor
are attempting to revise the test used by the NLRB to determine
when an otherwise independent employer can be considered a joint
employer under the National Labor Relations Act.  These efforts
will have an impact beyond the franchise industry if successful and
would impact healthcare, property services, and franchisor employ-
ers outside of the food industry.

Two lawsuits were filed in federal court in Detroit last year al-
leging that McDonald’s and two franchisees violated the FLSA and
Michigan law by having employees report to work and wait off the
clock until they are needed and also required employees to pay for
uniforms through paycheck deductions which put their hourly rate
below the minimum wage, 1

Judge O’Meara denied the plaintiffs’ request for conditional
certification, and noted that it is almost certain the court would ul-
timately  find that the plaintiffs are not similarly situated because
the 1,000 to 3,000 class members had varying rates of pay, hours
worked, and deduction methodologies applied to their pay. 2 De-
fendants have filed a motion to strike class allegations. 3 McDon-
ald’s has taken the position that a franchise relationship does not
establish a joint employer relationship but that it is not necessary
or appropriate at this time to reach the joint employer issue.

In January of this year, a group of employees at McDonald’s
stores in Virginia filed suit in federal court 4 against the franchisee
and McDonald’s alleging racial and sexual harassment and termi-
nation because they were of nine employees because they were
black and a 10th employee, a Hispanic woman, was forced to quit
because of mistreatment.  

The allegations in the Complaint supporting the claims against
McDonald’s are set forth in 84 allegations contained in 14 pages of
the Complaint. 5 The allegations are grouped under the following
headings:

McDonald’s Corporate Maintains the Right to Control All Op-
erations at the Franchised Restaurants Through Its Franchise
Agreement.

McDonald’s Corporate Imposes Comprehensive Policies on
Franchisees Through its Business Manuals.

McDonald’s Corporate Ensure Compliance with Its Policies
Using Corporate Representatives.

McDonald’s Corporate Controls the Details of When Employ-
ees Work and What Tasks They Perform Through Mandatory
Computer Systems.

McDonald’s Corporate Controls the Operations at Franchised
Restaurants Through Mandatory Training of All Managers
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as the result of the franchisor trying to protect the uniformity and
quality of their brand, such involvement is insufficient.  Griffin in-
dicated he is not arguing to overturn those cases; however, it has
been brought to his office’s attention during the investigation of the
McDonald’s cases that franchisors now have day to day impact due
to enhanced software capabilities.  Franchisors can keep track in
real time of everything that happens at the franchisee level.  Pro-
grams track sales and labor costs and have an algorithm   that can
indicate when costs get to a certain level, employees should be sent
home.  It is this level on involvement that the General Counsel be-
lieves is direct control over employees’ hours.17

The General Counsel is advocating for a change in the joint
employer standard in a case to which he is not a party and has ex-
pressed no views as to the merits.  The facts of Browning-Ferris do
not involve significant control over day to day operations through
the use of technology or software.  The standard at issue has been
in effect since 1984 and has survived numerous Republican and
Democratic Boards.  Why here and why now?

The General Counsel and likely the Democratic majority of the
Board do not like the business models of franchising and outsourc-
ing arrangements that triangulate the employment relationship.  In
his brief, the General Counsel identified the current standard as un-
dermining meaningful bargaining because it precludes the exertion
of traditional economic pressure on the employer viewed as effec-
tively controlling many of the working conditions.18

The removal of the requirement of the actual exercise of control
and the justification of a finding of a joint employer relationship
based on “industrial realities” makes it easier to pursue the litigation
against McDonald’s.  Having the standard in place avoids having
to try to establish it before an administrative law judge in those
cases. There has not been a  Board more receptive to such a change
as the current Obama Board.  It would be surprising if the Demo-
cratic majority did not agree.  The initial litigation begins on March
30, 2015.  Stay tuned.

The ends of a return to a more union friendly joint employer
standard apparently justifies the means of using the Browning-
Ferris case as the vehicle for change.  The General Counsel is not
going to give McDonald’s a break today, or for that matter, the
near future.  �

— ENDNOTES —
1 Pullen v. McDonald’s Corp.et al., Case no. 14-11081; Wilson v. McDonald’s. Inc. et al.,
Case No. 14-11082.

2 Order and Opinion  Denying March 24, 2014, Motions for Conditional Certification, p.3
(9/15/14).

3 Defendants McDonald’s Corp.’s and McDonald’s USA Motion to Strike Class Allegations
Second Amended Complaint, (2/2/15).

4 Betts v. McDonald’s Corp., et. al., $: 15-cv-oooo2 (W.D Va.) (1/22/15).

5 Id. at pp. 8-21.

6 Id. at pp. 15-16.

7 NLRB release, 12/19/14 available on NLRB website.

8 McDonald’s Fact Sheet, found on NLRB website.

9 Browning-Ferris Industries, Case No. 32 RC-109684(5/12/14).

10 Regional Director’s Decision and Direction of Election, (8/6/13).

11 Notice and Invitation to File Briefs (5/12/14).

12 Amicus Brief of the General Counsel, p.4.

13 Id. at p. 5.

14 Id. at pp.6-8.

15 Id at p. 14.

16 Id at p. 16.

17 The video of the Griffin’s speech can be viewed at http://goo.gl./SvYnMZ.

18 Amicus brief, p. 16. 

standard should be.11 The General Counsel did not take a position
in its amicus brief concerning the merits since it was not a party to
the proceeding and since representation proceedings are non-adver-
sarial in nature.  

The General Counsel took the position that the Board should
return to the standard in existence before a new standard was
adopted in 1984.12 The prior standard held that an entity was joint
employer where it exercised direct or indirect control over the sig-
nificant terms and conditions of employment of another employer’s
employees; where it possessed the unexercised potential to control
l such terms and conditions of employment; or where “industrial
realities” otherwise made it an essential party to meaningful collec-
tive bargaining.13

According to the General Counsel, the current standard re-
quires the alleged joint employer’s control over employment matters
to be direct and immediate.  The Board looks to the actual practices
of the parties and will not find joint employer status based on po-
tential, contractually retained control.  The control must be substan-
tial rather than limited and routine.  Limited and routine includes
telling employees what work to perform or where and when to per-
form it, but does not include how to perform it. 14

The thrust of the General Counsel’s argument is a desire to be
able to extend the Board’s reach over employee leasing/temporary
employment and commercial relationships structured so that one
entity is in a position to influence the labor relations policies of the
other, such as outsourcing of functions integral to the employer’s
business or franchising.15 The General Counsel specifically ad-
dressed the franchising and outsourcing that “triangulates the em-
ployment relationship.”  These commercial arrangements allow an
employer to insert an intermediary between it and the workers and
designate the intermediary as the sole employer.  Current techno-
logical advances permit franchisors to exert significant control
through scheduling and labor management programs that go well
beyond the protection of the franchisors product or brand.  

The ability of an employer to thwart collective bargaining by
terminating the agreement of the contractor and its employees is at
the heart of what the General Counsel wants to end.  In its brief, the
General Counsel noted that some “scholars” have stated that the
franchisors consider the ability to avoid a union the “prime advan-
tage” of franchising. The General Counsel proposes a standard
where the Board looks at the totality of the circumstances including
the way the parties have structured their commercial relationship,
and whether the putative joint employer “wields” sufficient influ-
ence of ve the working condition s of the other entity’s employees
that meaningful bargaining could not occur in its absence, a joint
employer relationship will be found.  No distinction would be made
between direct, indirect, or potential control over working condi-
tions.16

General Counsel Richard Griffin explained his position on the
joint employer issue at a symposium at the West Virginia law school
in October of 2014.  He noted that under what he called the original
Board test, the right to control for joint employer purposes did not
have to be actual but could be potential.  The contractual relation-
ship between the parties which gave one party the right to do some-
thing was enough; a party did not have to actually do it.  

Griffin acknowledged that even under that test, the Board has
historically not been receptive to arguments of joint employer status
between a franchisor and franchisee.  The Board established the
principle that if the franchisor’s indirect involvement comes about
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FOR 
WHAT 
IT’S 

WORTH
Barry Goldman

Arbitrator and Mediator

I said in a column a while back (Lawnotes Vol 22,
No. 3, Fall, 2012) that labor arbitration sometimes ap-
pears to be “little more than a complicated and expen-
sive game of Mother May I.” Let’s talk about that.

It’s been some time since I played Mother May I,
but the gist as I recall is that you can take 4 giant steps
or 3 baby steps or whatever if and only if you first ask
“mother may I.” Failure to ask, in precisely those
words, before you move is a fatal error and you have
to go back to the beginning.

Labor arbitration has certain features in common
with games like this. Both have rules, for example.
But, unlike Mother May I, labor arbitration has a pur-
pose beyond the amusement of its participants. It is
also supposed to do justice.

Lawyers don’t talk about justice much after the first
few weeks of law school, but we all have some vestig-
ial memory of the concept. It has to do with right and
wrong. The idea is that disputes should be resolved in
such a way that the right side wins and justice prevails.
One way to accomplish that is to have disputes re-
solved by a sage. The disputants come before the sage
and tell their stories. The sage listens and pronounces
a judgment. Since he is a sage, it is a sagely judgment
and  justice is served.

The problem, of course, is that not all judges are
sagely. Some got their jobs not because of their sagac-
ity but because of who their daddies were. Often their
judgments favor not the righteous but the connected.
The solution to this problem is written laws. In a sys-
tem with written laws, judges can’t just make stuff up

as they go along. They have to follow the rules. “Sim-
ilar cases are to be treated similarly” and “You have
to have a warrant before you can conduct a search”
are examples. 

We’re still working out the bugs in this system.
There continues to be an advantage to having some
daddies rather than others, for instance. But that’s not
the point of this column. The point of this column is
that the rule “You have to have a warrant before you
can conduct a search” is different in important ways
from the rule “You have to say Mother May I before
you can take any baby steps.” 

I have cases all the time where this distinction ap-
pears to have eluded the participants.  

I get grievants who think they can’t be fired if the
termination notice misspells their name. I get employ-
ers who think they can pretend to engage in settlement
discussions until the deadline for filing a grievance
has passed. In other words, I get labor arbitration prac-
ticed on the gotcha principle. 

This is a mistake. 

In Mother May I, failure to say the required words
before you move means you have to go back to the
beginning. There are no excuses. It won’t do any good
to explain that you had good reasons for moving or
that you were tricked into moving or that you really
didn’t intend to move without asking. You can’t admit
that you moved without asking but argue that, because
of extenuating circumstances, you shouldn’t have to
go back to the beginning. No one who understands
Mother May I would make those arguments.

The opposite is true of labor arbitration. Rules
apply, precedent matters, predictability is important,
but the reasons for the late filing of a grievance or mis-
spelling of a name are of the essence. Do they have
the wrong guy? Has there been equitable tolling of the
time limits? To apply the rules mechanically or by rote
is to miss the point. 

To borrow Boss Tweed’s famous remark, the ad-
ministration of justice ain’t beanbag. And arbitration
ain’t Mother May I. �
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(Continued on page 12)

MERC UPDATE
Lin-Chi Wang 

White, Schneider, Young & Chiodini, P.C.

A summary of recent decisions issued by the Michigan Em-
ployment Relations Commission follows.  Decisions of the Com-
mission may be reviewed on the Bureau of Employment
Relations’ website at www.michigan.gov/merc.

Watersmeet Township School District -and- Watersmeet Ed-
ucational Support Personnel Association, MEA/NEA, Case No.
C13 B-020 (October 8, 2014).

The issue in this case involved the interpretation of the Pub-
licly Funded Health Insurance Contribution Act, 2011 PA 152,
MCL §§ 15.561-15.569 (“PA 152”), a statute subject to much dis-
pute since its implementation. 

Specifically, the charge contended that the School District
committed an unfair labor practice by implementing the “hard
cap” option set forth in § 3 of PA 152 through a payroll deduction
before the contract was to expire.  The “hard cap” payments would
begin January 2013, yet the District began the payroll deduction
in December 2012. The particular issue came down to timing of
the new premium deductions, namely, whether the employer could
deduct the new “hard cap” premium prior to the parties’ CBA ex-
piration in December 2012. 

Importantly, the MERC held that the negotiation of the timing
of deductions from employees’ paychecks was not a mandatory
subject of bargaining.  Furthermore, with regard to the specific
facts of this case, the PERA and PA 152 are silent as to the timing
of payroll deductions as to the new “hard cap” premium.  There-
fore, the employer did not fail to bargain and did not commit a
ULP.  The MERC adopted the ALJ’s recommended dismissal of
the unfair labor practice. 

City of Southfield -and- Southfield Police Officers Associa-
tion -and- Southfield Command Officers Association -and- Po-
lice Officers Association of Michigan (Public Safety Technician
Supervisors) -and- Police Officers Association of Michigan
(Public Safety Technicians), Case Nos. C11 L-220, C11 L-223,
C11 L-224, C11 L-225 (November 18, 2014).

One month after the MERC’s decision in Watersmeet, C13
B-020, the Commission, again, upheld the ALJ’s dismissal of un-
fair labor practice charge against the employer regarding the in-
terpretation of the Publicly Funded Health Insurance Contribution
Act, 2011 PA 152, MCL §§ 15.561-15.569.

In this consolidated matter of four cases, the issue before
MERC was whether the City of Southfield violated the PERA
when it made deductions in employees’ wages on January 1, 2012,
rather than the Charging Parties’ assertion of October 1, 2012 ac-
cording to the requirements of PA 152.  A substantial portion of
ALJ Peltz’s decision was spent on discussing the interpretation of
“medical benefit plan coverage year,” which the Charging Parties’
maintained was October 1st through September 30th according to
their contract plan with Blue Cross Blue Shield.  Ultimately, the
conclusion was that the statute gave no clear guidance. 

Despite the lack of clear statutory language of “medical ben-
efit plan coverage year,” both the ALJ and the MERC held that
the Employer did not breach its duty to bargain by implementing
the health care benefit cost sharing on January 1, 2012.  ALJ Peltz
notably opined, “[r]egardless of whether the City’s interpretation
of the term ‘medical benefit plan coverage year’ was technically
a violation of PA 152, a question which I leave to a more appro-
priate tribunal to decide, it would be contrary to the purposes of
PERA to conclude under these circumstances that the City
breached its duty to bargain in good faith by implementing the in-
creased premium sharing costs on January 1, 2012.”  Therefore,
the ULPs were dismissed. 

Port Huron Area School District -and- Port Huron Educa-
tion Association, Case No. C10 J-255 (November 19, 2014).

The unfair labor practice filed in this case charged that the
Port Huron Area School District (“District”) violated § 10(1)(e)
of PERA by unilaterally subcontracting bargaining unit work per-
formed by school psychologists to the St. Clair County Regional
Services Association (“RESA”).  Charging party further con-
tended that the District failed to timely respond to its PERA re-
quests and that the District and RESA conspired to privatize
instructional bargaining work. 

In 2010, without first bargaining with Charging Party, the
District distributed school building position allocations for the fol-
lowing school year that did not include any of the bargaining
unit’s six school psychologists. This action prompted a series of
information requests by Charging Party and meetings between
Charging Party’s executive director and the District.  Despite
Charging Party’s efforts, the six school psychologists were all laid
off at the end of the 2009-2010 school year.  

ALJ Stern found that the District had no duty to bargain over
the decision to use RESA for psychological evaluations and test-
ing within the District.  MERC agreed, citing 1751 of the School
Code, MCL § 380.1751(1), which gives a local school district dis-
cretion to operate special education programs directly, contract
with its ISD for the services, or use a combination of both.  The
ALJ and MERC also relied on Bay City Educ Ass’n v Bay City
Public Sch, 430 Mich 370, 422 NW2d 504 (1988), where the
Michigan Supreme Court held that a local school board’s decision
to transfer operation of its special education center to its ISD was
an “educational policy decision within its managerial discretion”
rather than a condition of employment subject to the duty to bar-
gain under PERA. 

As to the allegations of the District’s failure to timely respond
to PERA requests and the District’s conspiracy to privatize bar-
gaining unit work, the MERC found no violation.  Therefore,
MERC adopted the ALJ’s Order to dismiss the unfair labor prac-
tice charge in its entirety. 

Schoolcraft County and The Schoolcraft County Sheriff -
and- Schoolcraft County Deputy Sheriff’s Association, Case No.
C12 L-234 (November 24, 2014).

This case discussed the application of 2011 PA 54 (“Act 54”),
a public act that amended § 423.215b of PERA.  Act 54 prohibited
increases in wages and benefits during the period between contract
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SIXTH CIRCUIT UPDATE
Scott R. Eldridge
Leigh M. Schultz
Misbah M. Shahid

Miller, Canfield, Paddock and Stone, P.L.C.

Sovereign Immunity Bars FLSA Damages Claims Against
Michigan Department of Corrections 

In Michigan Corrections Organization v Michigan Depart-
ment of Corrections,Docket No. 14-1028 (Dec. 17, 2014), several
corrections officers and their union filed a lawsuit against the
Michigan Department of Corrections under the Fair Labor Stan-
dards Act (FLSA).  Specifically, the plaintiffs sought to recover
wages and overtime payments for pre-shift and post-shift activities
that they argued constituted compensable work time, such as
“punching a mechanical time clock,” “waiting in line” for security,
and “walking to assigned locations.”

The United States District Court for the Eastern District of
Michigan ruled that the FLSA claim for damages against the state
agency was barred by the doctrine of sovereign immunity.  Af-
firming the lower court’s ruling, the Sixth Circuit recognized that
the FLSA allows a suit to be “maintained against any…public
agency,” which includes the “government of a State” and “any
agency of…a State.”  However, that does not mean that Congress
invoked a permissible source of power to abrogate Michigan’s
constitutional immunity from suit.  Congress may only abrogate
the States’ sovereign immunity through its enforcement powers
under the Fourteenth Amendment.  

The corrections officers argued that minimum wage and over-
time amount to fundamental rights of national citizenship pro-
tected by the Privileges and Immunities Clause of the Fourteenth
Amendment.  The Sixth Circuit disagreed based on Alden v
Maine, 527 US 706 (1999) and National League of Cities v Usery,
426 US 833 (1976), in which issues were raised that would have
been irrelevant had FLSA violations infringed upon Fourteenth
Amendment rights.  The Court also stated that since the Slaugh-
ter-House Cases, 83 US (16 Wall.) 36 (1872), the Privileges and
Immunities Clause has “remained ‘largely dormant’ and has been
overtaken by substantive due process as a source of new rights.”
The Clause now protects only “fundamental” rights of national
citizenship, which have “at all times been enjoyed by citizens of
the several States which compose this Union.”  Federal wage and
hour protections did not become law until 1938.  Therefore, they
are not “fundamental” under the Constitution and the states’ im-
munity from FLSA suits has not been abrogated.  

The corrections officers attempted to get around the sovereign
immunity defense by asking the district court to enter a declaratory
judgment and an order for injunctive relief against the Director of
the Department of Corrections.  The district court also denied this
request and the Sixth Circuit affirmed.   The Court held that the
Declaratory Judgment Act did not provide an independent basis
for federal subject matter jurisdiction.   The Act creates a remedy
for a preexisting right enforceable in federal court such that, at the
time of the lawsuit, one of the parties must be able to bring a “co-
ercive” action that Congress authorized the federal courts to hear.  

In this case, according to the Sixth Circuit, no such right of
action existed under the FLSA because a suit against the Director

MERC REVISED RULES 
NOW IN EFFECT

Sidney McBride, MERC Labor Mediator

In December, 2014, revisions to both the Act 312 Rules
and the General Rules became effective.  The revisions con-
tained in each rule set are based on changes necessary to co-
incide with new legislation enacted since 2010.  Additionally,
there are revisions that reflect enhanced processes designed
to improve efficiency and convenience in case processing,
and other changes that clarify prior language that was am-
biguous or confusing.   

The new rules should be applied to all upcoming events
in pending and future cases.   Should you have a pending
case that was initiated before the effective date of the revised
rules and you believe that the prior rules should apply, please
contact Director Okun to discuss your concerns.  

Access to both sets of revised rules, as well as summary
charts highlighting the substantive changes, are available on
agency’s public website at www.michigan.gov/merc  under
the “MERC Guide, Rules & Statutes” link.   

expiration and commencement of a successor agreement.  The Act
also required public employers to pass on to employees increases
in the cost of insurance benefits that occur after contract expira-
tion.

The issue in this case was whether Schoolcraft County and
The Schoolcraft County Sheriff (“Employer”) violated PERA by
unilaterally deducting the entire amount of the increase in cost of
pension benefits from bargaining unit members’ paychecks.  The
Employer relied on Act 54 in implementing the cost increase de-
duction.

ALJ Stern and the MERC found, however, that Act 54 did not
permit the Employer to pass on the full increase of the cost of pen-
sion benefits to its employees.  Contrary to the Employer’s statu-
tory interpretation, Act 54 only applied to insurance benefits, not
pension benefits.  The Employer argued that the word “amounts”
in the statute covered all fringe benefits, including insurance and
pension benefits. 

The MERC rejected the Employer’s argument through a thor-
ough analysis of Act 54’s statutory construction.  The MERC
maintained, “Act 54 has no language that would require or permit
a public employer to pass on an increase in the cost of any benefit,
other than insurance benefits, to employees at contract expiration.”

Therefore, the MERC adopted ALJ Stern’s decision that the
Employer violated their duty to bargain in good faith under the
PERA. �

MERC UPDATE
(Continued from page 11)
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for money damages is the same as a suit against the State.  More-
over, according to the Court, the FLSA does not authorize a pri-
vate right of action for injunctive relief.  Only the Department of
Labor may seek injunctions, the Sixth Circuit explained.  

Casino Did Not Violate the FLSA By Requiring Security
Guards to Stay on the Premises During Unpaid Meal Breaks 

The Plaintiffs in Ruffin v MotorCity Casino, Docket No. 14-
1444 (Jan. 7, 2015) are security guards for Defendant MotorCity
Casino.  The security guards receive meal periods but are required
to stay on property, monitor radios, and respond to emergencies.
The guards alleged that they were owed overtime under the Fair
Labor Standards Act (“FLSA”) because they were not compen-
sated for their meal periods.

The United States District Court for the Eastern District of
Michigan concluded that the meal breaks were not compensable
and granted summary judgment in favor of MotorCity Casino be-
cause the time spent by the guards during the breaks was not pre-
dominately spent for the employer’s benefit.  Explaining that the
determination of whether time is spent predominantly for the em-
ployer’s or the employee’s benefit depends on the “totality of the
circumstances,” the Sixth Circuit affirmed.  

First, in response to the guards’ argument that monitoring
their radio was substantial duty that was compensable, the Court
stated that numerous other courts have held that an employer’s re-
quirement for an employee to carry a radio and respond in emer-
gencies does not convert meal time to work time because it is a
de minimis, insubstantial duty.  Second, the Court noted that the
guards did not introduce evidence to demonstrate how often their
meal periods were actually interrupted by any calls.  Third, the
Court stated that the guards’ inability to leave the Casino’s prop-
erty during meal period does not transfer the time into compensa-
ble work because the Department of Labor Regulations “most
pertinent of…regulations” state that “[i]t is not necessary that an
employee be permitted to leave the premises if he is otherwise
completely freed from duties during the meal period.”  

“That is a sensible position,” the Court explained, because it
is not so much the employee’s inability to leave the premises that
indicates who predominantly benefits from the meal period, but

rather whether the employer takes advantage of the employee’s
presence on the premises by making her work during a nominal
meal period.”  Finally, the Sixth Circuit noted that “[d]espite being
stuck at the casino, plaintiffs spent their meal periods doing ex-
actly what one might expect an off-duty employee to be doing on
a meal break:  eating, socializing, reading, surfing the Internet,
and conducting personal business on their smartphones.”

County Road Commission Did Not Discriminate Based on
Age, But May Be Estopped From Denying FMLA Coverage 

The Plaintiff in Tilley v Kalamazoo Cnty. Rd. Comm'n,
Docket No. 14-1679, (Jan. 26, 2015), Terry Tilley, is a 59 year old
former employee of the Kalamazoo County Road Commission.
He sued the Road Commission claiming that his termination was
the result of age discrimination in violation of Michigan's Elliot–
Larsen Civil Rights Act (ELCRA), interfered with his right to
medical leave under the Family and Medical Leave Act (FMLA),
and was in retaliation for exercising those rights.  The Road Com-
mission moved for summary judgment, arguing that Plaintiff was
terminated for failing to complete assignments in a timely fashion.
The United States District Court for the Western District of Michi-
gan granted summary judgment for the Road Commission on all
claims.  The Sixth Circuit affirmed in part and reversed in part.  

The Court affirmed the dismissal of Tilley’s ELCRA age-dis-
crimination claim.  It ruled that the Plaintiff did not make a prima
facie case because he did not establish through direct or circum-
stantial evidence that he was replaced by a younger worker or that
any younger workers engaged in similar conduct and remained em-
ployed.  According to the Court, Tilley had no evidence that any
of the animus he claimed his superiors had towards him was be-
cause of his age or showed a pattern of discrimination.  The Sixth
Circuit explained:  “We have carefully reviewed the evidence sub-
mitted by Tilley, and we find that it falls far short of establishing a
‘pattern’ of anything, much less a pattern of age discrimination...”

Finally, the Court reversed the dismissal of Tilley’s FMLA
claim.  While the Court agreed that Tilly was not an eligible for
FMLA protection because the Road Commission did not employ
50 employees within a 75-mile radius, as required under the FMLA
regulations, the Court ruled that there was a material fact question
as to whether the Road Commission was estopped from making
this argument based on Tilley’s pleadings.  To plead estoppel and
prevent the Road Commission from relying on his ineligibility for
FMLA leave as a defense, Tilley had to demonstrate “(1) a definite
misrepresentation as to a material fact, (2) a reasonable reliance
on the misrepresentation, and (3) a resulting detriment to the party
reasonably relying on the misrepresentation.”   Tilley alleged that
the Road Commission’s employment manual contained “clear mis-
representations” regarding his eligibility to receive FMLA benefits
that he relied on to his detriment.  Specifically, the manual stated:
“Employees covered under the [FMLA] are full-time employees
who have worked for the Road Commission and accumulated
1,250 work hours in the previous 12 months.”  This, according to
the Court, “is an unambiguous and unqualified statement that Road
Commission employees, like Tilley, who have logged 1,250 hours
in the year before seeking FMLA leave are covered by the FMLA
and are eligible to apply for FMLA benefits.”  The issue of whether
Tilley’s assertion that he relied on this manual provision to his
detriment is credible is one for the jury to decide, not the Court.
As such, the Sixth Circuit remanded the FMLA claim back to the
District Court and also instructed the District Court to review the
merits of Tilley’s interference and retaliation claims.  �

WRITER’S BLOCK?
You know you’ve been feeling a need to write a feature

 article for Lawnotes. But the muse is elusive. And you just can’t
find the perfect topic. You make the ex-
cuse that it’s the press of other business
but in your heart you know it’s just
writer’s block. We can help. On request,
we will help you with ideas for article
topics, no strings attached, free con-
sultation. Also, we will give you our
expert assessment of your ideas, at

no charge. No idea is too ridiculous to get assessed. This is how
Larry Flynt got started. You have been unpublished too long.
Contact Lawnotes editor Stuart M. Israel at Legghio & Israel,
P.C., 306 South Washington, Suite 600, Royal Oak, Mich igan
48067 or (248) 398-5900 or israel@legghioisrael.com.
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UNITED STATES SUPREME
COURT UPDATE

Regan K. Dahle
Butzel Long

Time Spent Undergoing Security Screen 
Is Not Compensable

In a unanimous opinion drafted by Justice Thomas, the
Supreme Court held in Integrity Staffing Solutions, Inc. v.
Busk,  135 S. Ct. 513 (2014), that time spent by employees
undergoing a post-shift security screen is not compensable
under the Fair Labor Standards Act (FLSA).  The plaintiffs in
this case worked for a temporary agency that supplied employ-
ees to work at an Amazon order fulfillment warehouse.  At the
end each shift, employees were required to pass through a se-
curity screen, a process which could take up to 25 minutes.
Employees were not paid for the time spent during the security
screen.  The plaintiffs sued, arguing that this time should be
compensable because it was “integral and indispensable” to
the performance of their job.  The district court disagreed with
the plaintiffs and granted summary judgment in favor of the
defendant.  The Ninth Circuit Court of Appeals reversed the
trial court decision and held that compensable time is any time
spent performing activities that are “necessary to the principal
work performed” and “done for the benefit of the employer.”
Busk v. Integrity Staffing Solutions, Inc., 713 F.3d 525, 530
(9th Cir. 2013) cert. granted, 134 S. Ct. 1490, 188 L. Ed. 2d
374 (2014).  

Integrity Staffing Solutions, Inc. sought cert, arguing that
the Court of Appeals applied the wrong test to determine if this
time was compensable.  The Department of Labor filed an am-
icus brief agreeing with Integrity, asserting that the “integral
and indispensable” test is satisfied only when the post-shift ac-
tivities are “closely or directly related to the proper perform-
ance of the employees’ productive work.”  

The Supreme Court reversed the decision of the Court of
Appeals and held that time spent undergoing the post-shift se-
curity screen was not compensable.  Citing the Portal-to-Portal
Act, 29 U.S.C. §254 (a), the Court noted that activities which
are preliminary or postliminary to an employee’s principal ac-
tivities are not compensable under the FLSA.  The Court fur-
ther noted that it has “consistently interpreted the term principal
activity or activities [to] embrace all activities which are an in-
tegral and indispensable part of the principal activities.”  In-
tegrity Staffing Solutions, Inc., 135 S. Ct at 517, citations
omitted.  Assigning the ordinary definitions to these terms, the
Court held that “[a]n activity is therefore integral and indispen-
sable to the principal activities that an employee is employed
to perform if it is an intrinsic element of those activities and
one with which the employee cannot dispense if he is to per-
form his principal activities.”  Id. Finding that the employer
did not employ the employees to undergo security screenings,
but instead, to fulfill orders in a warehouse, and also that the
employer could have eliminated the requirement of passing
through a security screen without affecting the employee’s abil-
ity to do his or her job, the Court held that the time spent was
not an integral and indispensable part of the job, and thus, that

the time spent undergoing the security screen was not compen-
sable.

Vesting of Retiree Healthcare Benefits if 
Contract Language is Silent

The Supreme Court applied traditional principles of con-
tract construction in holding that retiree healthcare benefits are
not vested, absent specific language to the contrary in a collec-
tive bargaining agreement.  In M & G Polymers USA, LLC v.
Tackett, 135 S. Ct. 926 (2015), the plaintiffs were a group of
retirees who retired under the terms of a collective bargaining
agreement that provided they would receive, without limitation
as to time or amount, full employer contribution towards the
costs of retiree health care benefits. In 2006, the employer an-
nounced that retirees would be required to make contributions
to the cost of benefits.  The plaintiffs sued for injunctive relief.
The employer filed a motion for summary judgment, which the
trial court, after reconsideration of an earlier opinion, denied. 

The Sixth Circuit Court of Appeals, applying a line of cases
stemming from Auto Workers v. Yard-Man, Inc., 716 F.2d 1476
(6th Cir. 1983), upheld the injunction issued by the district court
mandating that the plaintiffs be reinstated into the health plan,
free of cost.  The Court of Appeals held, in part, that the collec-
tive bargaining agreement should be construed to avoid an illu-
sory promise of future benefits.  The Court of Appeals further
held that, because retiree healthcare benefits are not a mandatory
subject of bargaining, it is unlikely that employees and the union
would leave the continuation of these benefits contingent on fu-
ture negotiations.  The employer sought cert, and the Supreme
Court agreed to address the limited issue of whether there is a
judicial presumption that if a collective bargaining agreement is
silent as to the duration of retiree health care benefits, those ben-
efits are intended to be for life.

The Supreme Court held that ordinary contract principles
must be applied to determine whether the retiree health benefits
vested, The Court also flatly rejected any argument that Yard-
Man was based on ordinary contract principles.  To the con-
trary, the Supreme Court held that “Yard-Man violates ordinary
contract principles by placing a thumb on the scale in favor of
vested retiree benefits in all collective bargaining agreements.”
The Court held that strict application of the principles in Yard-
Man “distorts the attempt to ascertain the intention of the par-
ties” and “is too speculative and far too removed from the
context of any particular contract to be useful in discerning the
parties’ intentions.”  The Supreme Court faulted the Court of
Appeals not only for indiscriminately applying Yard-Man, but
also for failing to consider the traditional contract principles
“that courts should not construe ambiguous writings to create
lifetime promises” and  “contractual obligations will cease, in
the ordinary course, upon termination of the bargaining agree-
ment.”  The Supreme Court recognized that there may be cir-
cumstances where a collective bargaining agreement could be
construed to provide lifetime benefits, but “when a contract is
silent as to the duration of retiree benefits, a court may not infer
that the parties intended those benefits to best for life.”  The
Supreme Court vacated the Court of Appeals and remanded the
case, directing the Court of Appeals to apply ordinary princi-
ples of contract law to determine whether the collective bar-
gaining agreement at issue should be construed as providing
lifetime retiree healthcare benefits.  �
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(Continued on page 16)

(2) that the hostile work environment led to “materially ad-
verse” action or actions, which would have dissuaded a rea-
sonable person from making a complaint of discrimination
or retaliation. Komis v. Perez, 2014 U.S. Dist. LEXIS
95859 (E.D. Pa. July 15, 2014) (conflating and combining
in the charge to the jury standards from both (1) hostile en-
vironment cases and (2) retaliation cases, respectively).

Other courts have focused on the “materially adverse” re-
quirement, requiring that the employee show “adverse actions”
that “produce an injury or harm.” See Daniels v. Sch. Dist. of
Phila., 982 F. Supp. 2d 462 (E.D. Pa. 2013), affirmed on other
grounds, 2015 U.S. App. LEXIS 831 (3d Cir. Jan. 20, 2015). 

Regardless of the current disagreement among federal district
courts, at least in the Third Circuit, to survive a motion for sum-
mary judgment in a discrimination case involving allegations of a
retaliatory hostile environment, an employee must, at a minimum,
come forward with evidence from which a jury could reasonably
conclude the following:

(1) the worker engaged in activity protected by Title VII;

(2) the employer took a materially adverse employment ac-
tion against her; and

(3) there existed a causal connection between the worker’s
participation in the protected activity and the adverse employment
action. Immordino v. Bucks Cnty. Cmty. Coll. (2015 U.S. Dist.
LEXIS 688, E.D. Pa. Jan. 5, 2015).

And regardless of which standard courts apply, lawyers,
whether they are—or represent—employers or employees, can
gain insight into the facts that give rise to hostile environment re-
taliation claims from a study of these and other recent cases. 

One key takeaway from these cases is that courts considering
retaliatory hostile environment claims reject claims involving minor
teasing, trivial slights, or behavior that is petty or uncivil. Rather,
courts focus on specific actions an employer takes after an employee
files a discrimination claim that could dissuade a reasonable em-
ployee from making or supporting a discrimination charge.

Another key point: because employer reprisals that create a
hostile environment for workers who seek access to the courts have
the potential to affect the entire workplace—and even undermine
the integrity of the judicial system—attorneys may be more willing
to pursue these cases than other discrimination cases. And some
courts may, as Bergbauer notes, apply a more lenient standard in
these cases than in other hostile environment cases. In particular,
the cases cited above counsel that an employer who takes any non-
paltry or nonfrivolous negative action against an employee claim-
ing discrimination is at great risk from potential retaliation claims.

Psychology of Retaliatory Hostile Environment Claims
Assuming that more claimant attorneys will take these types

of cases, recent court decisions make a point about workplace law
that we lawyers might want to think about: what type of supervisor
thinking gives rise to these claims?

Most experienced employers, long-time supervisors, and sea-
soned human resources professionals like to think that they behave
rationally. But how many employer attorneys have heard their
clients say “It’s not about the money—I can’t settle with this trou-
ble maker,” even when the employer’s legal fees will far surpass
the proposed settlement amount? So much for rationality!

And how many of our clients, if accused of discrimination, ha-
rassment, or other illegal conduct, will feel no defensiveness, anger,

THE PSYCHOLOGY OF 
SUPERVISION:  INSIGHTS
FROM RECENT CASES 

INVOLVING RETALIATORY
HOSTILE ENVIRONMENT

CLAIMS
John B. Spitzer 

EEOC statistics show that the number of retaliation claims
filed continues to increase. See EEOC’s Enforcement and Litiga-
tion Statistics for Fiscal Years 1997 through 2013 (available at
www.eeoc.gov).

Recent cases involving the psychology of supervision contain
lessons for all of us on how to prevent and deal with these claims.

Recent Cases
An analysis of recent cases shows that courts disagree on the

proper legal standard to apply in disputes involving retaliatory
hostile environment claims. 

In direct retaliation cases, courts apply the Supreme Court’s
applicable standard: Was the challenged action “materially ad-
verse,” so that “it well might have dissuaded a reasonable worker
from making or supporting a charge of discrimination?” Burling-
ton Northern & Santa Fe Ry. Co. v. White, 548 U.S. 53, 67-68
(2006). In Burlington, the Court focused on the materiality of the
adverse action from the perspective of a reasonable claimant.

Burlington focuses on materiality from the “perspective of a
reasonable person in the plaintiff’s position.” Jordan v. City of
Cleveland, 464 F.3d 584 (6th Cir. 2006) (noting that the Supreme
Court’s holding concerning the applicable standard in retaliation
cases is “less demanding” of a claimant than that which the Sixth
Circuit itself applied in the case. White v. Burlington N. & Santa
Fe Ry.364 F.3d 789, 797-98 & n. 3, 800 (6th Cir. 2004)).

In cases involving retaliatory hostile environment claims—
as distinct from direct retaliation cases—there is disagreement
among federal Circuit Courts concerning the applicable standard.
One federal district court has noted that the Third Circuit, in con-
trast to several other federal Circuit Courts, has applied Burling-
ton’s “materially adverse” standard in cases involving retaliatory
hostile environment as well as those involving direct retaliation.
Bergbauer v. Mabus, 934 F. Supp. 2d 55, 82 (D.D.C. 2013) (dis-
cussing Moore v. City of Philadelphia, 461 F.3d 331 (3d Cir. 2006)
and Circuit split regarding applicable test in retaliatory hostile en-
vironment cases).

There is also disagreement among federal district courts con-
cerning the appropriate test to apply in cases involving claims of
retaliatory hostile environment, as distinct from those involving
direct retaliation claims, which are governed by a different stan-
dard. Some courts require an employee to show, among other fac-
tors:

(1) that the employer’s conduct was “severe and perva-
sive,” or “severe or pervasive” making “the work envi-
ronment…so abusive because of the discriminatory
actions by her supervisors and co-workers that it changed
the very nature of her employment”; and 
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or other strong emotional reaction? If, for example, your clients
learn that someone has informed their boss that they said or did
something inappropriate, even if, in the opinion of their boss—and
other independent and objective experts—that “something” is triv-
ial, inoffensive, and insignificant, how would they feel about the
person who went over their head to the boss—or to the EEOC?

Most of our clients will not be so blunt as to warn subordinates:
“if you go over my head, I’ll find a way to fire you.” But would typ-
ical clients—or lawyers—speak or act differently when interacting
with a person who complained about them behind their back?

How many of our clients—or their counsel—have the self-con-
trol, lack of emotion, grace under pressure, equanimity, fairness,
and good judgment sufficient to separate any scintilla of negative
personal emotion from their professional workplace conduct?

In the recent cases involving employers cited above, all of the
claimants alleged that their respective employers retaliated against
them for filing discrimination claims and, in the course of that re-
taliation, created a hostile environment. For example, in Im-
mordino, the plaintiff alleged that her employer subjected her to
increased scrutiny, critique, and verbal abuse after she filed an
EEOC complaint. In a key finding, the court said Immordino’s
testimony concerning her employer’s treatment of her was rele-
vant evidence sufficient to enable her to defeat her former em-
ployer’s motion for summary judgment on the claim of retaliatory
hostile environment.

Independent Legal Advice
The clear lesson of Immordino and other recent cases in fed-

eral district courts dealing with retaliation claims is perhaps ob-
vious:  we need to recognize that a contentious workplace dispute
may affect our client’s judgment. But at precisely the moment
when a workplace dispute escalates, we are most able to help our
clients look deep within and summon the courage, integrity, judg-
ment, and intelligence to seek the help of someone—lawyer, coun-
selor, advisor, mentor, or other professional—who can help them
push away from their emotions and handle the workplace situation
with rationality, fairness, and decency.

For example, we could counsel our employer clients to defuse
the workplace dispute by separating the complained-about super-
visor from the complaining worker. We could further counsel the
employer to consider taking “materially favorable” actions, such
as offering the affected worker options or opportunities for addi-
tional training, counseling, or outplacement.

Even if the dispute ends up before an agency or court, the em-
ployer who takes these types of positive actions may be better po-
sitioned to settle the dispute at a lower cost and on more favorable
terms than the employer who simply ignores the problem, delays
dealing with the problem, or takes adverse action against the em-
ployee. And rather than becoming a disgruntled former employee,
the affected worker may end up seeking opportunities elsewhere
and even be of some future assistance to the employer.

If we consider creative options to de-escalate workplace en-
vironments before they become retaliatory hostile environments,
our employers will spend less money on legal fees and the work-
place may even be a better place in which to spend a significant
portion of our lives. And I suspect that employment lawyers will
somehow continue to earn a living.  �

MAKING A FEDERAL CASE
OUT OF PAGE LIMITS

Stuart M. Israel
Legghio & Israel, P.C.

1. The Rules

The United States District Court for the Eastern District of
Michigan circulated a proposed amendment to its Local Rule
5.1(a)(3) awhile back.  The amendment proposed to change the
required type-size for briefs and other papers from 12-point to 14-
point.  The court sought comments on the proposed change.  I
commented.

I did not have strong antipathy for easy-
eye type.  Rather, I commented to address the
impact of larger type on the content of briefs.
A type-size increase, I commented, should be
accompanied by an upward adjustment of
content volume, then governed by the 20-page
limit in L.R. 7.1(d)(3)(A).  I stalwartly spoke
truth to power.  If one fears to defend the fun-
damental right to make lengthy legal argu-
ments, one is on the slippery slope to the

demise of Western Civilization.

My legal assistant and I performed a scientific experiment.  We
took a summary judgment brief—which was 20 pages using 12-point
type in compliance with the then-current rules—and we converted
the brief to 14-point type.  Our 20-page 12-point type brief became a
28-page 14-point type brief, expanding by 40% in page length.

Our brief contained 6200 words.  Were we to reduce the 28-
page 14-point version to 20 pages in 14-point type, we would have
to edit out about 28% of its content, 1,736 words.  That would be
painful.  Our brief already reflected painstaking editing.  Further
reduction would impair our ability to adequately inform the court
of the pertinent facts and governing law and impede our efforts to
present persuasive analysis and effective advocacy.

My comment to the court suggested two possible solutions.

First, the type-size increase could be accompanied by a page-
limit increase.  The Western District of Michigan had a 25-page
limit, for example.  Increasing the 20-page limit to 25 would not
make up for the 28% content reduction accompanying a switch to
14-point type, but at least it would be something.

Second, and better in my view, would be a word-limit alterna-
tive.  This is what the Sixth Circuit and the Supreme Court use.  Word
limits keep volume roughly uniform and, unlike page limits, promote
succinctness without stifling creative style.  Word limits allow for
plenty of white space to enhance readability, clarity, and feng shui.

For example, the word-limit approach allows an author to use
more headings.  Headings promote clarity, and can do so in few
words, but headings can be space-users.  Under a page-limit
regime, even succinct headings take up precious lines.

Paragraphing is another example.  Short paragraphs make
content more accessible and comprehensible.  Under a page-limit
regime, however, the author may be forced to use lengthy, dense
paragraphs to avoid line-consuming white space.  

A final example.  The word-limit approach allows an author
to begin each section on a new page, contributing to clarity.  In
contrast, the page-limit approach often requires that new sections
begin at the bottoms of pages, with headings split between two

“Got to get this
down to 25 pages!”
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CLC, Local 12345, et al. v. OneStop Legal Solutions and Doc-
ument Review USA, Inc., 600 U.S. 875, 890, 150 S.Ct. 1234,
206 L.Ed.2d 432 (2016) (hereinafter “United Briefwriters”),
recently held that “blah, blah, blah.”  Further, the United
Briefwriters court, in the 6-3 majority opinion written by Jus-
tice Antonin Scalia, went on to hold:  “Yadda, yadda, yadda.”
600 U.S. at 890.  These principles—herinafter referred to col-
lectively as the “United Briefwriters Rule”—govern the in-
stant case.  Under the Supreme Court’s United Briefwriters
Rule, applied to the facts sub judice, this Court should very
resoundingly reject the [plaintiffs’/defendants’] argument in
the instant case as spurious, meritless, offensive to the essence
of ordered liberty, and contrary to law.

Now, mindful of the 25-page limit, apply your red pen.  Your
edited paragraph might read:

United Briefwriters v. OneStop Legal Solutions, 600 U.S.
875, 890 (2016) held:  “blah, blah, blah.”  The Court con-
tinued:  “Yadda, yadda, yadda.”  These principles refute
the [plaintiffs’/defendants’] argument.

What is the difference in substance between the two para-
graphs?  That is a rhetorical question.  I will answer it to save you
the trouble.  I will do so—for emphasis—in Spanish:  Nada!  And
what is the difference between the two paragraphs in readability
and precious brief space expended?  That’s a rhetorical question,
too.  You answer it.*

4. Executive Summary and Conclusion

This article answered three important questions about federal
court briefs and related matters.  In case you only skimmed the arti-
cle, I summarize the questions and the answers in this final section.

First, does the Eastern District of Michigan pay attention to
heartfelt, carefully-reasoned, vividly-supported, courageous prac-
titioner comments about proposed changes in local rules?  An-
swer:  I don’t know.

Second, should judges be rigid about page limits and parsi-
monious about allowing extra pages?  Answer:  No!  Even if some
lawyers occasionally are long-winded, others have lots to say that
is important.  Judges should make judgments that distinguish im-
portant arguments from the other kind, however many pages
lawyers take to make and respond to arguments.

Judges, have some empathy.  Remember you once practiced
law.  And you still might be long-winded.  Who would tell you if
you were?  As the aphorism goes, being a judge means you never
know if your jokes are actually funny.

Third, advocates, if the judge or your rule-following person-
ality forces you to keep your brief to 25 pages, how do you do
that?  Answer:  Edit.  As the late Elmore Leonard advised:  “Try
and leave out the part that readers skip.” �

— END NOTE —
* Maybe you compared the two examples above and thought:  But what about The Bluebook!

If so, I respond with a test question.  What’s important here (1) rigid adherence to The Blue-

book or (2) persuasive advocacy and compliance with the 25-page limit?  

If you answered (1), you likely are a law professor or were scarred by one.  If you answered

(2), you have the instincts of an advocate.  You can argue for Ralph Waldo Emerson’s propo-

sition that “A foolish consistency is the hobgoblin of little minds…” Or you can argue

against Emerson’s proposition—if your client’s interests require it.  The outcome may turn

on the judge’s definition of foolish.

pages, making reader comprehension more difficult and dimin-
ishing the brief aesthetically.

Eventually, the court adopted the 14-point type requirement
and, at the same time, increased the limit from 20 to 25 pages.  The
net result, extrapolating from our experiment:  an approximately
28% reduction in per-page content offset by a 25% overall page
increase.  Rough justice on volume, but a defeat for aesthetics.

Did my comment influence the rule-makers?  They didn’t say.
Still, I stood up for the best traditions of the bar.  Now I have
moved on to figuring out how to serve feng shuiwhile saying what
I have to say in 25 pages of 14-point prose.

2. Exceptions to the Page-Limit Rule 

Under L.R. 7.1(d)(3)(A), a “person seeking to file a longer
brief may apply ex parte in writing setting forth the reasons.”

Some judges allow extra pages as a matter of course. Ask and
ye shall receive.  But some judges rarely, or crankily and begrudg-
ingly, or never, allow extra pages.

Why not freely allow extra pages, judge?  After all, ultimately
you decide what is important.  If a 40-page brief is full of fat—
needless adverbs and self-indulgent adjectives, repetition, ver-
bosity, useless string citations, pomposity, invective, superfluity,
etc.—so what?  Skip the fat parts.

You know what to disregard.  Indeed, all readers make such
judgments about everything they read:  menus, DVD player in-
structions translated from Japanese, mailings from Publishers’
Clearinghouse, War and Peace, their healthcare plans, the cousins’
Christmas letters, judicial opinions, etc.

All readers know how to separate wheat from chaff.  And,
you are no ordinary reader; you are a judge!  Fine distinctions are
your business.  If those extra pages foster clarity, understanding,
insight, and—maybe—justice, read them.  If not, fuggedaboudem.
You are the judge.  Make judgments.

Will some lawyers abuse the accommodation of extra pages?
Of course!  Some lawyers will abuse any given accommodation on
any given day in any given case.  But many won’t, particularly after
having gone to the effort of accepting the L.R. 7.1(d)(3)(A) invitation
to ask you—in writing, for good reasons stated—for extra pages.

And judge, abusers will not remain in your good graces if
they file too-long, adverb-and-adjective-laden, verbose, string-
cited, pompous, invective-filled, superfluous arguments.  No, in-
deed.  You will bring the law and facts to bear and do justice—or
at least resolve the dispute—despite the abusers’ extra-fat briefs.

So, judges, say yes to extra pages.  Those extra pages just
might foster readability, clarity, and feng shui.  And they just might
provide insight and wisdom to help you be a better decision-maker.

3. Edit to Comply with the Rules

Unfortunately, some judges don’t follow my advice.  Some
apply the 25-page limit like it was engraved in stone on Mount
Sinai.  So, sometimes we advocates have to stuff 40 pages of es-
sential persuasive detail into 25-page briefs.

The starting point for meeting this challenge is editing.  Good
editing is like being a sculptor.  Take the block of stone and chip
off everything that does not look like the Venus de Milo.  Moving
from the arts to sports metaphor, don’t put too much into the wind-
up at the expense of the pitch.  Here is an example.

The United States Supreme Court, in United Briefwriters,
Cite-Checkers, and Allied Legal Professionals, AFL-CIO-
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horrible working conditions, and that he was “set up to fail” by the
road commission.  For these and other reasons, the Sixth Circuit
held that the “plaintiff's initial request to obtain the position” does
not preclude him from asserting that he “suffered a materially ad-
verse employment action.”  739 F.3d at 921.  Contrary to Justice
Alito, this does not seem like “obvious error.”  

According to Justice Alito, this case is good news for em-
ployees because it appears that employees can sue their employers
if they ask for transfers, raises, job promotions, or more vacation
and get them, but later suffer “buyer’s regret.”  Call me a skeptic,
but I doubt that this is how the Sixth Circuit decision will be ap-
plied.  Really, the bad news is confined to the Kalamazoo County
Road Commission, because Justice Alito could not persuade any
other justice to let the road commission roll loaded dice. �

JUSTICE ALITO—
BLASTING SIXTH CIRCUIT 
“STRANGENESS” IN AN 
EMPLOYMENT CASE—
RECASTS THE FACTS 

John G. Adam 
Legghio & Israel, P.C. 

An appeal is like putting the “dice into the box for another throw.”
Ambrose Bierce, The Devil's Dictionary (1906).  In a recent roll of
the dice, the Kalamazoo County Road Commission needed four, but
got only one—a dissent from certiorari denial by Justice Alito. 

In a 2 to 1 decision, the Sixth Circuit held “that under certain
circumstances, a voluntary or requested transfer may still give rise
to an adverse employment action.”  Deleon v. Kalamazoo County
Road Commission, 739 F.3d 914, 920 (6th Cir. 2014), cert. denied
135 S.Ct. 783 (2015). 

These were the circumstances:  The employee applied for and
was denied a transfer to a job that involved hazard pay.  Later the
road commission “involuntarily transferred” the employee to that
job.  It turned out there was no hazard pay.  The employee expe-
rienced “constant exposure to diesel fumes” and other difficulties
that caused him to suffer “work-induced, stress-related mental
breakdown.”  After he exhausted his FMLA leave and was ready
to return to work, he was fired.  He sued the road commission
under Title VII, ADEA, and the Equal Protection Clause of the
Fourteenth Amendment.  The Sixth Circuit ruled that the transfer
could be an adverse employment action even though the employee
initially asked for the transfer.  

Justice Alito wanted to summarily reverse the Sixth Circuit,
badly (135 S.Ct. at 783, emphasis added):  

The decision of the Sixth Circuit in this case—holding that
respondent suffered an adverse employment action when
his employer transferred him to a position for which he
had applied—qualifies for review under [the certiorari ]
standard. Indeed, the holding of the court below is so
clearly wrong that summary reversal is warranted. The
strangeness of the Court of Appeals’ holding may lead this
Court to believe that the holding is unlikely to figure in
future cases, but the decision, if left undisturbed, will stand
as a binding precedent within the Sixth Circuit. I would
grant review and correct the Sixth Circuit’s obvious error.

Justice Alito wrote that the Sixth Circuit ignored an “old
maxim,” something that we should all strive not to do (depending
on the old maxim). He wrote (135 S.Ct. at 783): 

An old maxim warns: Be careful what you wish for; you
might receive it. In the Sixth Circuit, however, employees
need not be careful what they ask for because, if their re-
quest is granted and they encounter buyer's regret, they
can sue.

The maxim does not apply.  If you read the Sixth Circuit opin-
ion, the “circumstances” are much less strange than Justice Alito
suggests.  In reversing summary judgment in favor of the road com-
mission, the key is that the Sixth Circuit found  that the employee
was, in fact, “involuntarily  transferred,” that he complained about

MERC NEWS
Ashley Olszewski, Paralegal, 

Bureau of Employment Relations

• Public Act 414 (“Act”) was passed in late December 2014
and amended the Public Employment Relations Act (PERA) in
Sections 1, 9 and 10; the amendatory language also added Sec-
tion 15(13). Under Section 1(e)(iii) of PERA, the Act provides
for the exclusion of “university athletes” from the definition of a
public employee covered under PERA. The Act also revised the
union audit process at Section 10(9) of PERA. The date on which
union audits are due to the Commission was extended from
March 1 to July 1 of each year. Additionally, Section 10(9) of
PERA was amended to specify that each exclusive bargaining
representative that represents public employees must have an “in-
dependent examiner” verify its calculations of related expendi-
tures attributed to the costs of collective bargaining, contract
administration and grievance adjustment during the prior calen-
dar year. The Act added that the exclusive bargaining represen-
tative must file a declaration identifying the local bargaining units
that are covered in the audit, and those local bargaining units
identified are exempt from filing a separate independent audit.
Lastly, the Act added Section 9(2)(d) to PERA which states that
a public employee can be required to pay the costs associated
with the independent examiner, and Section 15 (13) which pre-
cludes public employers from paying any associated costs.” 

• The MERC Act 312 Arbitrator and Fact Finder training
program was held on March 27, 2015 at the Schoolcraft Col-
lege VistaTech Center in Livonia. Included in the program were
presentations by the Michigan Department of Treasury, Michi-
gan Department of Education, Municipal Employees Retire-
ment System, and BCBS of Michigan. In addition, pertinent
information was shared by BER staffers concerning recent sig-
nificant MERC decisions, Act 312 and General Rules Amend-
ments, and the billing policy for Act 312 Arbitrators and Fact
Finders. A segment on Fact Finding considerations in crafting
the Recommendation for Settlement was offered by Bureau
Labor Mediators, who spoke alongside Fact Finder, Barry Ott.
Persons at the Michigan Department of Education commented
on conducting or issuing a recommendation in a Fact Finding
when a school district is operating under the constraints of a
Deficit Elimination Plan.  There was also discussion on the nu-
ances of issuing an Act 312 Award when an Emergency Man-
ager has been appointed. Materials from the program are
available on the MERC website at www.michigan.gov/merc. 
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JUST CAUSE – A CRITIQUE
OF THE SEVEN TESTS – 

Anne Patton and George T. Roumell, Jr., 

Arbitrators

The following Seven Tests for Just Cause, authored by Carroll
R. Daugherty, in Enterprise Wire Co., 46 LA 359 (1966), are
widely disseminated in the world of arbitration.

TESTS APPLICABLE FOR LEARNING
WHETHER EMPLOYER HAD JUST AND

PROPER CAUSE FOR 
DISCIPLINING AN EMPLOYEE

Few if any union-management agreements contain
a definition of “just cause.”  Nevertheless, over the years
the opinions of arbitrators in innumerable discipline
cases have developed a sort of “common law” definition
thereof.  This definition consists of a set of guide lines
or criteria that are to be applied to the facts of any one
case, and said criteria are set forth below in the form of
questions. 

A “no” answer to any one or more of the following
questions normally signifies that just and proper cause
did not exist.  In other words, such “no” means that the
employer’s disciplinary decision contained one or more
elements of arbitrary, capricious, unreasonable, or dis-
criminatory action to such an extent that said decision
constituted an abuse of managerial discretion warranting
the arbitrator to substitute his judgment for that of the
employer. 

The answers to the questions in any particular case
are to be found in the evidence presented to the arbitrator
at the hearing thereon.  Frequently, of course, the facts
are such that the guide lines cannot be applied with pre-
cision.  Moreover, occasionally, in some particular case
an arbitrator may find one or more “no” answers so weak
and the other, “yes” answers so strong that he may prop-
erly, without any “political” or spineless intent to “split
the difference” between the opposing positions of the
parties, find that the correct decision is to “chastise” both
the company and the disciplined employee by decreasing
but not nullifying the degree of discipline imposed by
the company — e.g., by reinstating a discharged em-
ployee without back pay. 

It should be clearly understood also that the criteria
set forth below are to be applied to the employer’s con-
duct in making his disciplinary decision before same has
been processed through the grievance procedure to arbi-
tration.  Any question as to whether the employer has
properly fulfilled the contractual requirements of said
procedure is entirely separate from the question of
whether he fulfilled the “common law” requirements of
just cause before the discipline was “grieved.” 

Sometimes, although very rarely, a union-manage-
ment agreement contains a provision limiting the scope
of the arbitrator’s inquiry into the question of just cause.

(Continued on page 20)

MICHIGAN SUPREME
COURT UPDATE

Richard A. Hooker
Varnum LLP

Hodge v US Security Assoc, 497 Mich 189 (2015), rev'g,
306 Mich App 139 (2014).

This case involved an appeal under Michigan's Unemploy-
ment Insurance Act by a former security guard from Decisions by
an Administrative Law Judge and the Compensation Appellate
Commission finding her disqualified from benefit entitlement
under the Act's discharge for misconduct provision.  MCL
421.29(1)(b).  She had been discharged by her security company
employer for accessing its client's (Metro Airport) computer sys-
tem without authorization to assist a passenger with flight infor-
mation.  It was admitted the security company had an explicit rule
forbidding such access, and the claimant knew of the rule.  

The Circuit Court and Court of Appeals each ruled the ALJ
and CAC had erred in finding misconduct, since the claimant's vi-
olation of the rule was to assist a passenger and did not rise to the
level of the "deliberate or willful disregard of the employer's in-
terests" necessary to establish misconduct. Cf, Carter v ESC, 364
Mich 538, 541 (1961).  

The Supreme Court reversed in a unanimous opinion, finding
the lower courts had applied an incorrect standard of review.  Since
the lower courts are expressly limited by Constitution, Const 1963,
Art 6, §28, and statute, MCL 421.34, from considering anything
beyond the administrative body's correct application of the law and
whether that body's decision was supported by competent, material
evidence, they improperly substituted their own judgment for that
of the administrative decision-makers here.

[Practitioner's Note:  aside from the Court's re-affirmance of
the very narrow standard of review in appeals from administrative
agencies, the Decision highlights the absolute necessity for the
parties' counsel to make their best efforts and their most complete
evidentiary record at the administrative level.  This can occur at
either the ALJ or CAC level, as the CAC's review of ALJ decisions
is de novo and, under limited circumstances, the CAC can even
accept additional evidence.]  �

“I’m going to have to request an extension of time to file a

brief in support of my motion to adjourn my opponent’s peti-

tion for an order requiring me to stop my dilatory tactics.”

Kelman’s Cartoon

This Kelman cartoon was originally published in Legal Times and

is reprinted with permission.
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3. Did the company, before administering discipline
to an employee, make an effort to discover whether the
employee did in fact violate or disobey a rule or order of
management? 

Note 1:  This is the employee’s “day in court” prin-
ciple.  An employee has the right to know with reason-
able precision the offense with which he is being charged
and to defend his behavior. 

Note 2:  The company’s investigation must nor-
mally be made before its disciplinary decision is made.
If the company fails to do so, its failure may not nor-
mally be excused on the ground that the employee will
get his day in court through the grievance procedure
after the exaction of discipline.  By that time there has
usually been too much hardening of positions.  In a very
real sense the company is obligated to conduct itself like
a trial court. 

Note 3:  There may of course be circumstances
under which management must react immediately to the
employee’s behavior.  In such cases the normally proper
action is to suspend the employee pending investigation,
with the understanding that (a) the final disciplinary de-
cision will be made after the investigation and (b) if the
employee is found innocent after the investigation, he
will be restored to his job with full pay for time lost. 

Note 4:  The company’s investigation should include
an inquiry into possible justification for the employee’s
alleged rule violation. 

4.  Was the company’s investigation conducted fairly
and objectively? 

Note 1:  At said investigation the management offi-
cial may be both “prosecutor” and “judge,” but he may
not also be a witness against the employee. 

Note 2:  It is essential for some higher, detached
management official to assume and conscientiously per-
form the judicial role, giving the commonly accepted
meaning to that term in his attitude and conduct. 

Note 3:  In some disputes between an employee and
a management person there are no witnesses to an inci-
dent other than the two immediate participants.  In such
cases it is particularly important that the management
“judge” question the management participant rigorously
and thoroughly, just as an actual third party would. 

5.  At the investigation did the “judge” obtain sub-
stantial evidence or proof that the employee was guilty
as charged? 

Note 1:  It is not required that the evidence be con-
clusive or “beyond all reasonable doubt.”  But the evi-
dence must be truly substantial and not flimsy. 

Note 2:  the management “judge” should actively
search out witnesses and evidence, not just passively take
what participants or “volunteer” witnesses tell him.  

For example, one such provision seen by this arbitrator
says that “the only question the arbitrator is to determine
shall be whether the employee is or is not guilty of the
act or acts resulting in his discharge.”  Under the latter
contractual statement an arbitrator might well have to
confine his attention to Question No. 5 below — or at
most to Questions Nos. 3, 4, and 5.  But absent any such
restriction in an agreement, a consideration of the evi-
dence on all seven Questions (and their accompanying
Notes) is not only proper but necessary. 

The Questions 

1. Did the company give to the employee forewarn-
ing or foreknowledge of the possible or probable disci-
plinary consequences of the employee’s conduct? 

Note 1:  Said forewarning or foreknowledge may
properly have been given orally by management or in
writing through the medium of typed or printed sheets
or books of shop rules and, of penalties for violation
thereof. 

Note 2:  There must have been actual oral or written
communication of the rules and penalties to the em-
ployee. 

Note 3:  A finding of lack of such communication
does not in all cases require a “no” answer to Question
No. 1.  This is because certain offenses such as insubor-
dination, coming to work intoxicated, drinking intoxi-
cating beverages on the job, or theft of the property of
the company or of fellow employees are so serious that
any employee in the industrial society may properly be
expected to know already that such conduct is offensive
and heavily punishable. 

Note 4:  Absent any contractual prohibition or re-
striction, the company has the right unilaterally to prom-
ulgate reasonable rules and give reasonable orders; and
same need not have been negotiated with the union. 

2. Was the company’s rule or managerial order rea-
sonably related to (a) the orderly, efficient, and safe op-
eration of the company’s business and (b) the
performance that the company might properly expect of
the employee? 

Note:  If an employee believes that said rule or order
is unreasonable, he must nevertheless obey same (in
which case he may file a grievance thereover) unless he
sincerely feels that to obey the rule or order would seri-
ously and immediately jeopardize his personal safety
and/or integrity.  Given a firm finding to the latter effect,
the employee may properly be said to have had justifi-
cation for his disobedience. 

JUST CAUSE — 
A CRITIQUE
OF THE SEVEN TESTS
(Continued from page 19)
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(Continued on page 22)

Board, has pointed out repeatedly in innumerable deci-
sions on discharge cases, leniency is the prerogative of
the employer rather than of the arbitrator; and the latter
is not supposed to substitute his judgment in this area for
that of the company unless there is compelling evidence
that the company abused its discretion.  This is the rule,
even though an arbitrator, if he had been the original
“trial judge” might have imposed a lesser penalty.  Ac-
tually the arbitrator may be said in an important sense to
act as an appellate tribunal whose function is to discover
whether the decision of the trial tribunal (the employer)
was within the bounds of reasonableness above set forth.
In general, the penalty of dismissal for a really serious
first offense does not in itself warrant a finding of com-
pany unreasonableness. 

These tests are featured in most reference books and in the
literature provided by the American Arbitration Association. Ad-
vocates and arbitrators have relied upon them for decades. Their
reliance is well placed to the extent the Seven Tests focus attention
on issues of industrial due process, industrial equal protection,
and individualized treatment. Arbitrator Daugherty has been de-
servedly praised for his brilliance, originality and creativity.
McPherson, The Evolving Concept of Just Cause: Carroll R.
Daugherty and the Requirement of Disciplinary Due Process, 38
Lab.L.J. 387 (1987). 

In spite of their popularity, the Seven Tests, when applied in
lockstep fashion to assess a case or to write a post hearing brief,
have limitations as detailed in this article: 

1.    The Seven Tests were not designed for arbitrations
based on the trial de novo model. 

Most arbitrations are modeled on the trial de novo format.
They are fact finding proceedings to determine whether the evi-
dence proves the misconduct or the poor performance charged as
the basis for discipline or discharge.  Witnesses testify regarding
the events which constitute the misconduct or poor performance.
The grievant testifies as to his account and any defenses.  The ar-
bitrator must determine what occurred, which frequently involves
credibility determinations. 

Carroll Daugherty developed the Seven Tests while serving
as a referee on the National Railroad Adjustment Board (the Rail-
road Board), which functions like an appellate court.  Its purpose
is to review the actions taken by management when it imposed
discipline.  In contrast to a trial de novo type artibiration, no evi-
dence is presented at Railroad Board arbitrations.  No witnesses
testify, not even the grievant.  The parties merely rehash evidence
already discovered by management during its investigation.  The
referee does not engage in fact finding; he merely examines
whether management fulfilled its duty to provide industrial due
process, industrial equal protection, and individualized treatment.
If the referee finds a violation of either, this flaw may become the
basis for concluding that management’s action, or non-action, was
so arbitrary, capricious, unreasonable or discriminatory as to con-
stitute abuse of discretion.  In short, in Railroad Board arbitrations
management is “on trial.” Arbitral Discretion: The Tests of Just
Cause, in Arbitration 1989: The Arbitrator’s Discretion During
and After the Hearing, Proceedings of the 42nd Annual Meeting,
National Academy of Arbitrators, ed. Gruenberg (BNA Books,
1990), at 25-50. 

Note 3:  When the testimony of opposing witnesses
at the arbitration hearing is irreconcilably in conflict, an
arbitrator seldom has any means for resolving the con-
tradictions.  His task is then to determine whether the
management “judge” originally had reasonable grounds
for believing the evidence presented to him by his own
people. 

6.  Has the company applied its rules, orders, and
penalties evenhandedly and without discrimination to all
employees? 

Note 1:  A “no” answer to this question requires a
finding of discrimination and warrants negation or mod-
ification of the discipline imposed. 

Note 2:  If the company has been lax in enforcing
its rules and orders and decides henceforth to apply them
rigorously, the company may avoid a finding of discrim-
ination by telling all employees beforehand of its intent
to enforce hereafter all rules as written. 

7.  Was the degree of discipline administered by the
company in a particular case reasonably related to (a) the
seriousness of the employee’s proven offense and (b) the
record of the employee in his service with the company? 

Note 1:  A trivial proven offense does not merit
harsh discipline unless the employee has properly been
found guilty of the same or other offenses a number of
times in the past.  (There is no rule as to what number of
previous offenses constitutes a “good,” a “fair,” or a
“bad” record.  Reasonable judgment thereon must be
used.) 

Note 2:  An employee’s record of previous offenses
may never be used to discover whether he was guilty of
the immediate or latest one.  The only proper use of his
record is to help determine the severity of discipline once
he has properly been found guilty of the immediate of-
fense. 

Note 3:  Given the same proven offense for two or
more employees, their respective records provide the
only proper basis for “discriminating” among them in
the administration of discipline for said offense.  Thus,
if administration of discipline for said offense.  Thus, if
employee A’s record is significantly better than those of
employees B, C, and D, the company may properly give
A a lighter punishment than it gives the others for the
same offense, and does not constitute true discrimination. 

Note 4:  Suppose that the record of the arbitration
hearing establishes firm “yes” answers to all the first six
questions.  Suppose further that the proven offense of the
accused employee was a serious one, such as drunken-
ness on the job; but the employee‘s record had been pre-
viously unblemished over a long, continuous period of
employment with the company.  Should the company be
held arbitrary and unreasonable if it decided to discharge
such an employee?  The answer depends of course on all
the circumstances.  But, as one of the country’s oldest
arbitration agencies, the National Railroad Adjustment
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3.    Application of the Seven Tests is misleading - - a “no”
answer does not necessarily prove the absence of just cause
and justify reducing or invalidating the discipline. 

In the introduction to his Seven Tests, Arbitrator Daugherty
states: 

A ‘no’ answer to anyone or more of said Questions
normally signifies that just and proper cause did not
exist.  In other words, such ‘no’ means that the em-
ployer’s disciplinary decision contained one or more el-
ements of arbitrary, capricious, unreasonable, or
discriminatory action to such an extent that said decision
constituted an abuse of managerial discretion warranting
the arbitrator to substitute his judgment for that of the
employer.  Whirlpool Corp., 58 LA 421 (1972). 

The quoted statement leads one to expect that any proven due
process or equal protection violation will result in a reduction, if
not a complete invalidation, of the disciplinary penalty. 

The truth is that not every due process or equal protection
flaw is fatal.  The arbitrator will approach the finding of a flaw by
measuring its significance against the actual harm done to the
grievant.  If the harm is minimal, or of no real consequence, the
penalty will stand firm.  The arbitrator may simply chastise the
employer.  For example, the evidence at arbitration proves that the
employer retrieved a prior discipline, more than five years old,
from grievant’s file during its investigation.  The contract prohibits
using discipline issued more than three years earlier. However, the
evidence at arbitration also shows that management did not rely
on the older discipline when making its decision to discipline in
the most recent case.  Most arbitrators, presented with these cir-
cumstances, would not disturb the disciplinary penalty because
the alleged flaw had no adverse impact on the grievant. 

Additionally, bear in mind that a strong yes” answer to one
of the Seven Tests might have the effect of overcoming a weak
“no” answer to another of the Seven Tests.  If so, the “no” answer
will be treated as having no adverse impact on the grievant or, if
there was minor impact, it will be considered to be remedied over-
all by the strong “yes.” 

4.    Rote application of the Seven Tests can result in an
empty brief. 

The Seven Tests are good assessment tools regarding the sec-
ond question in the just cause analysis.  However, most disciplinary
cases do not feature each of the potential violations of industrial
due process and industrial equal protection flagged in the Tests.
When the application of any one of the Tests vis a vis the facts of
a case results in a “yes” answer, the union need not raise that issue
just for the sake of detailing each of the Seven Tests.  Arguments
at arbitration and in briefs should be directed at the “no” answers.
The employer will be certain to emphasize the “yes” answers. For
example, if the facts show that the rule allegedly violated is rea-
sonably related to the safe and efficient operation of the employer’s
business but the grievant was not provided clear notice of that rule,
the Union advocate should emphasize the notice issue without ar-
guing the reasonableness of the rule, or simply acknowledge that
the rule is reasonable and, thus, not at issue.  Reciting each of the
Seven Tests in a rote litany gives the impression that each has po-
tentially equal merit and application. This distracts from the real
issues and lessens the impact of the arguments on the real issues,
resulting in a brief which appears empty of meaningful content. 

Note how each of the Seven Tests focuses on mitigating cir-
cumstances, including industrial due process, or industrial equal
protection, or individualized treatment: Questions number 1 and
2 address due process considerations, specifically notice and fore-
warning of the rule or policy (#1) and the reasonableness of the
rule at issue and whether it is related to the safe and efficient op-
eration of the business (#2).  Questions number 3, 4 and 5 examine
due process considerations in the context of the adequacy of the
investigation.  Question 6 speaks to equal protection.  Question
number 7 weighs the proportionality of the penalty by inquiring
whether the penalty is reasonably related to the seriousness of the
proven offense, taking into account the individual employee’s
record and other mitigating circumstances.  Question number 7
implicitly requires analysis of whether management adhered to
the due process principle of progressive discipline. 

However, no test pertains to whether the evidence was suffi-
cient to prove the reason alleged as the basis for the discharge or
discipline.  No test addresses credibility.  The sufficiency of the
evidence is raised only in the context of the adequacy of the em-
ployer’s investigation i.e., question number 5 — did the company
“judge” obtain substantial and compelling evidence or proof.  This
is because the referee serving on the Railway Board is not called
upon to make findings of fact like an arbitrator in a trial de novo
type arbitration, but only to review management’s actions like an
appellate court. 

2.    Using the Seven Tests as the exclusive organizational
format for preparing a brief runs the risk of writing only half
a brief. 

In the trial de novo format, there are two questions the arbi-
trator must answer.  The first is whether the evidence is sufficient
to prove the charged misconduct or the charged poor performance.
The second question is whether the penalty is appropriate given
the seriousness of the proven offense in view of any mitigating or
aggravating circumstances. 

Briefs, organized according to the Seven Tests, tend to omit
attention to the first question – whether the evidence is sufficient
to prove the charged misconduct or the charged poor performance.
This happens because none of the Seven Tests addresses the suf-
ficiency of the evidence before the arbitrator.  And, there are no
tests regarding the quantum of proof and no tests for determining
credibility.

On the other hand, the Seven Tests are a reliable structure to
follow when arguing the second question in the just cause analysis
- the appropriateness of the penalty.  Proven violations of indus-
trial due process, industrial equal protection, and individualized
treatment constitute mitigating circumstances which may warrant
reduction of the penalty. 

In short, the Seven Tests neglect the first question in the just
cause analysis – the sufficiency of the evidence to prove the reason
for discipline/discharge.  Thus, adhering to a strict application of
the Seven Tests when writing a brief may result in omitting argu-
ment regarding the primary question.  The resulting product will
be only half of a brief on the just cause issue. 

JUST CAUSE — A CRITIQUE
OF THE SEVEN TESTS
(Continued from page 21)
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An outline for a brief, addressing just cause and incorporating
the theoretical approach, looks something like this: 

I. The Alleged Reason or Basis for Discipline/Discharge
(poor attendance, poor quality or quantity of work, dis-
obeying a reasonable rule, impeding the employer’s ability
to do business) 

       A. The Evidence 
       1. Burden and quantum of proof 
       2. Credibility considerations 

       B. The Evidentiary Finding(s) 

       C. The legitimacy of the employer’s purpose in issuing
discipline

II. The appropriateness of the penalty given the seriousness
of the proven offense in view of any mitigating or aggra-
vating circumstances. 

       A. The Seriousness of the Proven Offense 

       B. Mitigating Circumstances 
     1. Industrial due process 
                     a.   reasonableness of the rule 
                     b.   adequacy of notice and forewarning 
                     c.   adequacy and fairness of the investigation 
                     d.   progressive discipline
       2.  Industrial equal protection 
       3. Individualized treatment: consider seniority,

record, state of mind 
       4. Consideration of what Arbitrator Cox, in Social Se-

curity Administration, 81 LA 459 (1983), noted at
460, “The principles of progressive discipline do
not require a lock step approach”.

       C. Aggravating circumstances 

Note how this outline not only incorporates the theory of just
cause, it also includes analysis of the considerations raised in the
Seven Tests.  See, Outline, Sections II.B.1 and 2. 

Applying the theory of just cause remedies that aspect of the
Seven Tests which results in the tendency to ignore the facts sur-
rounding the reason for discharge/discipline in favor of focusing on
potential mitigating circumstances involving violations of industrial
due process, equal protection, and individualized treatment. The
theoretical approach does not overlook mitigating circumstances.
Rather, it considers them after analyzing the facts relevant to the
reason given for discipline/discharge. Common sense supports ad-
dressing the alleged reason for discipline as the first step.  In those
cases where the evidence is not sufficient to prove the reason al-
leged, there is no need to address mitigating circumstances. 

Summary 
The theoretical approach to analyzing just cause is more ho-

listic and comprehensive than the Seven Tests.  It gives primary
consideration to whether the evidence proves the alleged reason
for discipline or discharge.  It weighs the grievant’s alleged mis-
conduct or poor performance in the context of his or her entire
employment relationship.  (This approach situates both the advo-
cate and the arbitrator in the right place to address what might be
the ultimate question: Whether grievant is a suitable candidate for
reinstatement?)  Finally, the theoretical approach incorporates all
the considerations raised in the Seven Tests but reserves treatment
of them to the second step in the just cause analysis. �

5.    Beware of applying the Seven Tests in a situation
where the parties have jointly negotiated the appropriate
penalty for a specific offense. 

When the parties jointly agree that a specific offense warrants
a specified penalty, they automatically withdraw from the arbitra-
tor all jurisdiction to consider the second question in the just cause
analysis – whether the penalty was appropriate given the serious-
ness of the proven offense and in view of any mitigating or aggra-
vating circumstances.  The arbitrator loses all authority to consider
mitigating circumstances, including violations of industrial due
process and equal protection.  The arbitrator has no power to mod-
ify the penalty.  The sole question before the arbitrator is whether
the employer has proven the reason alleged as the basis for disci-
pline or discharge.  Because none of the Seven Tests addresses the
sufficiency of the evidence presented at arbitration, there is no rea-
son to argue any of the Seven Tests.

A MORE EVOLVED APPROACH –
THE SYSTEMATIC THEORY OF JUST CAUSE

During the 1980’s, two arbitrators, Roger Abrams and Dennis
R. Nolan, attempted to formulate a systematic theory of just cause.
They proposed a fundamental understanding of the employment
relationship, as follows: 

Just cause ... embodies the idea that the employee is en-
titled to continued employment, provided he attends
work regularly, obeys work rules, performs at some rea-
sonable level of quality and quantity, and refrains from
interfering with his employer’s business by his activities
on or off the job. 

Abrams & Nolan, Toward a Theory of “Just Cause” in Em-
ployee Discipline Cases, 1985 Duke L. J. 594. 

Just cause for discipline can only exist, according to the au-
thors, when the employee has failed to fulfill one or more of the
fundamental obligations: regular attendance, obedience to reason-
able work rules, reasonable quality and quantity of work, and
avoidance of conduct which would interfere with the employer’s
ability to do business effectively.  To prove that the discipline is
based on just cause, the employer must show it furthers one or
more of management’s legitimate interests: 1) rehabilitation of
the employee; 2) deterrence of similar conduct; or 3) protection
of profitability/efficient operation of the enterprise.  The authors
define the union’s interests as encompassing fairness to the em-
ployee during the disciplinary process. “Fairness” consists of in-
dustrial due process, industrial equal protection and individualized
treatment. 

Application of the theory of just cause grounds the advocate
and the arbitrator in what should be the first focus — the reason
alleged as the basis for discharge.  According to the theoretical
approach, the primary consideration is the reason given for disci-
pline/discharge.  Was it a legitimate reason, i.e., poor attendance,
disobedience, poor quality or quantity of work, engaging in con-
duct which impedes the employer’s ability to do business?  Was
the purpose of the discipline legitimate: rehabilitation, deterrence
or protecting the business?  The final consideration is the appro-
priateness of the penalty which takes into account fairness issues,
such as whether management provided industrial due process and
equal protection as well as individualized treatment. 
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