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havior:  What Everyone Needs to Know Rpt. # 87-2-2011 (April
2011).)  The agency further noted that “[w]orkplace bullying often
involves an abuse or misuse of power.” (Id.)

A commonly cited scholarly definition developed in the school
bullying context includes repeated aggressive and negative behavior
and an imbalance of power. (Dan Olweus, Bullying at School: What
We Know and What We Can Do) (1993).)

These definitions vary slightly in their specifics, but generally
involve several common elements:  1) negative commentary or
behavior; 2) continuing and repeating over time; and 3) between
or among individuals where there is an imbalance in power or
strength. These common elements of bullying make sense in the
abstract, and are consistent with a layperson’s concept of a bully.
But in attempting to apply these elements to conduct and relation-
ships in the work environment, one becomes immediately aware
of several issues.

THE CHALLENGE OF APPLYING THE CONCEPT OF
BULLYING TO THE WORKPLACE.

Interestingly, when the concept of bullying is applied to the
workplace environment, several things become immediately appar-
ent.  First and foremost, the concept of bullying is inherently diffi-
cult to apply in a workplace environment.  This is mainly due to the
fact that the elements of bullying defined above are key components
of most supervisor-subordinate relationships in the workplace.  Su-
pervisors regularly provide feedback, including negative feedback,
to their subordinates.  Supervisors will often be forced to provide
negative feedback repeatedly and over the course of time, particu-
larly in the case of average or poor performers.  The supervisor-
subordinate relationship inevitably involves an imbalance in power.
Thus, in some (albeit extreme) sense, supervisors likely regularly
and unthinkingly engage in conduct that can be perceived as bully-
ing by subordinates.

Beyond these inherent relational issues are equally pervasive
cultural issues.  For example, the myth of the “good,” abusive boss
has long been a part of American workplace folklore.  Thus, for
every Ebenezer Scrooge (Charles Dickens, A Christmas Carol) or
Montgomery Burns (the Simpsons) who is excoriated and punished
for being a bully, there is a Perry White (Superman) or Michael
Scott (the Office) who yells and abuses his way into the hearts of
his adoring employees.  Indeed, real world examples of the “good”
bullying boss abound.  The previously discussed Steve Jobs is but
one of many legendary bullies of the corporate world, individuals
often portrayed as misunderstood and demanding geniuses who
eventually secure their own television shows (can you say “You’re
fired!!”) and product lines (“Martha Stewart Everyday”).  

Finally, as with any relational issue, the context and the indi-
viduals involved are critical to interpreting conduct.  Businesses
have distinctly different cultures that often play a large role in defin-
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A recent cover to Parenting magazine’s February 2012 issue
trumpeted the following headline:  “Raise the Next Steve Jobs (or
at least a really, really bright kid).”  In the context of workplace bul-
lying, the headline was noteworthy in several respects.  For one,
parental aspirations of raising well-socialized, respectful and kind
children (or even “bright” children) has apparently been replaced
by a mandate to raise “really, really bright kid[s].”  More to the
point, parentingmagazines are now suggesting that parents model
their children after a notorious workplace bully.  A January 2009
Forbes article stated that Steve Jobs was known for his “iron-fisted
management style,” and was “accused of making his subordinates
cry and [of] firing employees arbitrarily.” (Nicole Periroth, In Pic-
tures:  Bully Bosses Hall of Fame, Forbes.com (Jan. 2009)
(http://www.forbes.com/2009/01/27/bully-bosses-ceos-business-
power08_0127_bullies_slide_5.html).)  His bullying was deemed
forgivable and almost revered because it was “‘balanced by his fa-
mous charisma.’” (Id.)  Which, of course, begs the question:  How
do employees combat bullying in a world that is trying to raise the
next Steve Jobs?

A good place to begin is a discussion of what conduct consti-
tutes bullying.  So what is bullying?  As with most behavioral def-
initions, opinions vary.  For example:

Webster’s Dictionary ironically defines “bully” with the ar-
chaic positive meaning of “a good fellow” or “fine chap” before
eventually moving on to the pejorative modern definition of “one
given to hectoring, browbeating and threatening; esp : one habitu-
ally threatening, harsh, or cruel to others weaker or smaller than
himself.” (Webster’s Third New International Dictionary
(unabridged) at 295 (1993).)  

Wikipedia – something of a barometer of current cultural un-
derstanding - defines workplace bullying as the “tendency of indi-
viduals or groups to use persistent aggressive or unreasonable
behavior against a co-worker or subordinate” with the “majority of
cases reported as having been perpetrated by management.”
(Wikipedia, Workplace bullying, http://en.wikipedia.org/wiki/
Workplace  bullying (Feb. 14, 2012).)  

One government agency has defined workplace bullying as “re-
peated, unreasonable actions of individuals (or a group) directed to-
wards an employee (or a group of employees), which are intended
to intimidate, degrade, humiliate, or undermine; or which create a
risk to the health or safety of the employee(s).” (Washington State
Dept. of Labor & Indus., Workplace Bullying and Disruptive Be-
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ing what is considered normal feedback or commentary, and what
steps over the line into harassment and bullying.  Even the identity
of the speaker and the recipient are critical factors in determining
whether conduct constitutes bullying.  Thus, while somewhat dour
U.S. Ambassador John Bolton’s “temper and treatment of staff
aides” was often mentioned during his failed attempt to be con-
firmed in 2006 (Trish Turner & the AP, No Plan for Bolton Confir-
mation in Senate, FoxNews.com (Nov. 10, 2006)
(http://www.foxnews.com/story/ 0,2933,228498,00.html)),  Justice
Elena Kagan’s “temper” – which she would not hesitate to show
and which was sometimes accompanied by “blisteringly frank lan-
guage” has been largely ignored, largely because of her overall in-
tellect, good nature, and affability. (Nancy Benac, Kagan’s life an
undeviating course to high court, MSNBC.Com (June 27, 2010)
(http://www.msnbc.msn.com/id/ 37959702/ns/politics/t/kagans-life-
undeviating-course-high-court/).)

JUDICIAL RELUCTANCE TO TAKE ON THE ISSUE OF
BULLYING IN THE WORKPLACE.

Given the complexities of workplace bullying, and the general
deference of courts to business decisions and judgments, the reluc-
tance of courts to take on the issue of workplace bullying with ap-
propriate urgency is not completely surprising.  The Second Circuit,
for example, emphasized the cautious approach that courts should
take with “hostile work environment cases” to ensure their “linkage
or correlation to the claimed ground of discrimination,” because to
do otherwise would be to convert federal courts into “court[s] of
personnel appeals.” (Alfano v. Costello, 294 F.3d 365, 377 (2d Cir.
2001).)  

Numerous articles have reviewed and analyzed failed efforts
by employees to use traditional tort remedies or status-based causes
of action in situations of gender-neutral harassment. (See, e.g.,
David C. Yamada The Phenomenon of ‘Workplace Bullying’ and
the Need for Status-Blind Hostile Work Environment Protection, 88
Geo. L.J. 475, 491-523 (Mar. 2000).)  Employees have brought
claims for intentional infliction of emotional distress, negligent in-
fliction of emotional distress, status based discrimination and ha-
rassment under state law or Title VII, civil assault, civil battery, and
whistleblowing.  Other employees have brought claims under less
common torts, including for defamation, or tortious interference
with contract or prospective business relationship.

Notably, this is not simply true of cases in which plaintiff’s
allegations of bullying might be viewed with some skepticism.
Indeed, a case that our firm recently filed exemplifies how extreme
workplace bullying can be, without being considered actionable
under a traditional tort remedy.  In that case our client was the vic-
tim of extreme bullying conduct by a male supervisor.  He would
constantly threaten to fire her and constantly harass her.  He would
even repeatedly call her on her cell phone while she was in the
restroom.  

At the same time, there was no colorable status-related harass-
ment claim because her supervisor treated all of his subordinates in
this same manner.  Moreover, our client could not demonstrate an
adverse employment action because her supervisor reviewed her
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positively and our client was promoted and received raises.  Indeed,
the company itself found the events unremarkable because from a
cultural perspective, her supervisor’s conduct was not that unusual.

Our client only decided to pursue litigation because the bully-
ing forced her out of the workplace on a stress-induced leave that
was so severe that she developed physical symptoms, including fa-
cial lesions.  Even so, a Michigan circuit court recently held that –
despite the constant verbal threats, harassment and bullying – Ms.
Stocki could not state a claim for intentional infliction of emotional
distress, and ultimately dismissed her case.

By contrast, those cases in which bullying conduct has been
found to support viable claims inevitably involve some conduct that
can be reclassified as separately tortious conduct. The often-cited
Indiana Supreme Court decision is Raess v. Doescher is illustrative.
Plaintiff, an operating room perfusionist (the individual charged
with overseeing the heart/lung machine), sued Dr. Daniel Raess, a
cardiovascular surgeon that had bullied him, for assault, intentional
infliction of emotional distress, and tortious interference with em-
ployment. (Raess v. Doescher, 883 N.E.2d 790, 793 (Ind. 2008).)
The two had a verbal altercation in which Dr. Raess had “aggres-
sively and rapidly advanced on the plaintiff with clenched fists,
piercing eyes, beet-red face, popping veins, and screaming and
swearing at him.” (Id. at 794.)  The trial court permitted plaintiff to
introduce expert testimony characterizing Dr. Raess as a “workplace
bully,” a ruling that the Indiana Supreme Court could not review
because defendant did not preserve his objection. (Id. at 796-97.)
The Indiana Supreme Court did find that the concept of a “work-
place bully” was relevant to plaintiff’s claims and found no abuse
of discretion in the trial court’s refusal to provide an instruction lim-
iting the jury’s consideration of whether Dr. Raess was a “work-
place bully.” (Id. at 799-99.)

Ultimately, however, what enabled plaintiff to state a viable
claim was the fact that Dr. Raess’s conduct separately constituted
an assault. (Id. at 794.)  Plaintiff’s conduct had created reasonable
apprehension by plaintiff that Dr. Raess was “going to hit him,” a
fact that turned Dr. Raess’s bullying into an assault. (Id.)  

A similar “plus” factor existed in Thompson v. Tracor Flight
Sys., Inc., a bullying case filed in California.  There, the California
Court of Appeal upheld the jury’s determination that defendant’s
bullying resulted in plaintiff’s constructive discharge even though
it was status-neutral.  The key circumstance in Thompson, however,
was the retaliatory nature of the bullying – i.e., that it was done in
response to plaintiff’s opposition to defendant’s discriminatory
practices. (Thompson v. Tracor Flight Sys., Inc., 86 Ca. App. 4th

1156, 1165 (2001).)  

Thus, although such cases perhaps reflect the increased re-
ceptiveness of courts to claims of workplace bullying, the change
is slight at best.  Rather than treating bullying itself as actionable,
the cases still attempt to reclassify the bullying as conduct other-
wise actionable under existing tort theories.  In this regard, it is
interesting to note that even the jury in the Raess case held that
the bullying was not sufficient to constitute intentional infliction
of emotional distress.  Still, the recognition of the trial court and
the Indiana Supreme Court in Raess of the relevance of workplace
bullying (and expert testimony regarding this subject) to a claim
for assault or intentional infliction of emotional distress reflects
increased recognition of workplace bullying as a distinct form of
misconduct.

THE FUTURE OF WORKPLACE BULLYING.

Given the general reluctance of courts to adjudicate work-
place bullying through existing tort remedies, there has been in-
creased focus on passing legislation specifically targeting
workplace bullying.  Such efforts have been well-documented.
(See, e.g., Carol R. Gibbons et al., Don’t Get Pushed Around, ACC
Docket at 87-90 (Apr. 2010).)  And while anti-bullying legislation
has been adopted in response to school bullying – indeed, as of
2011, 47 of the 50 states (all
except Michigan, Montana and
South Dakota) had passed
school anti-bullying legislation
(Victoria Stuart-Cassel et. al.,
Analysis of State Bullying Laws
& Policies App. B (submitted
U.S. Dept. Ed. 2011)(since that
report was issued, Michigan
passed a school anti-bullying
law in December of 2011 (See
MCL 380.1310b)), no state
has passed anti-bullying legislation focused on the workplace.
(See, e.g., Kate Rogers, New Bill Targets Workplace Bullying,
FoxBusiness Online Ed (July 12, 2011).)  

Despite the lack of success domestically, such legislative ef-
forts have been fruitful abroad.  A number of foreign countries
have passed workplace bullying laws, including Sweden, Canada,
the Netherlands, and Turkey.  At a minimum, in an increasingly
multi-national business climate, such international laws prohibit-
ing bullying provide a potential source of rights for employees
working for companies based in or doing business in those coun-
tries.

Interestingly, separate factors are causing businesses to focus
on workplace bullying.  Workplace violence, for example, has been
a growing concern for the business community, and has been of
greater focus given the current economic conditions. (Ross Arrow-
smith, Stress of Weak Economy May Increase Workplace Violence,
Workplace Violence News (Nov. 30, 2008.)  Given the linkage be-
tween workplace violence and workplace bullying, the business
community is also starting to focus on workplace bullying. (See,
e.g., Susanne Sclafane, What Employers Should Do About Work-
place Bullying, Property Casualty 360 (Apr. 1, 2011).)  Notably,
OSHA has defined workplace violence to include “threats and ver-
bal abuse,” not simply physical violence for some time. (U.S. Dept.
Labor Occupational Safety & Health Admin., Workplace Violence
informational fact sheet (2002).)

Even beyond its linkage with workplace violence, there is
growing recognition of the business costs of workplace bullying
itself.  More and more studies and surveys reveal the prevalence
of bullying and its economic impact, and businesses are starting
to pay attention.  One recent survey, for example, found that 35
percent of the workforce – over 53 million workers – claimed
to have been the victim of bullying. (Workplace Bullying Insti-
tute, 2010 U.S. Workplace Bullying Survey.)  58 percent of
those claiming to have been bullied were women. (Id.)  In fact,
bullying is four times more prevalent than illegal harassment.
(Workplace Bullying Institute, 2007 U.S. Workplace Bullying
Survey.)  

(Continued on page 4)

“Workplace bullying.”
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The negative ripple effects of such bullying on the bottom-
line of businesses have been equally eye opening.  A 2002 Orlando
Business Journal article, for example, cited a bullying survey of
9,000 federal employees that estimated a cost of more than $180
million from bullying due to lost time and productivity alone. (Liz
Farrell, Workplace bullying’s high cost:  $180 M in lost time, pro-
ductivity, Orlando Business Journal (March 2002).)  These costs
stem from secondary effects of bullying such as lost productivity,
worker turnover, low morale, increased absenteeism and medical
and worker’s compensation claims, and increased legal expense.
(Washington State Dept. of Labor & Indus., Workplace Bullying
and Disruptive Behavior:  What Everyone Needs to Know Rpt. #
87-2-2011 (April 2011); Catherine Mattice, The Cost of Work-
place Bullying, www.NoWorkplaceBullies.com (July 2009);
Charlotte Rayner and Loraleigh Keashly, Bullying at work: A per-
spective from Britain and North America, Counterproductive
Workplace Behavior 271-296 (2004) (Fox, S. and Spector, P.
(Eds).)  Obviously, from a business perspective, such facts and
numbers become difficult to ignore, and as a result, employers are
beginning to implement bullying policies out of economic self-
interest.  Moreover, pressure from insurers regarding the escalat-
ing costs associated with bullying is spurring businesses to
develop and implement robust anti-bullying policies. (Mike Tsik-
oudakis, Web Exclusive: Stay mindful of cyber bullying in the
workplace, Business Insurance (April 3, 2011); Lori Johnston,
Workplace bullying could spawn new wave of insurance coverage,
Insurancequotes.com (http://www.insurancequotes.com/insur-
ance- workplace-bullying/).)

PRACTICAL ADVICE FOR EMPLOYEES FACING 
WORKPLACE BULLYING.

Given the legal landscape, what should an employee who is
being bullied do?

For one, become active and informed.  Document and record
instances of bullying. Create a log of bullying events, save voice-
mails and print e-mails.  Review your employment policies and
other policies.  Depending on the circumstances, speak to your
human resources department.  If the situation is serious enough,
consult an attorney.

The importance of consulting an attorney cannot be overem-
phasized given the changing legal landscape related to bullying.
Women and minorities, for example, may be able to brings claims
– under the proper circumstances - for what otherwise appears to
be gender-neutral bullying.  In EEOC v. National Educ. Ass’n,
Alaska, for example, the Ninth Circuit overturned the trial court’s
grant of summary judgment even though the conduct of plaintiff’s
supervisor was “not, on its face, sex- or gender-related” and even
though plaintiff’s supervisor lacked the intent to drive women out
of the workforce. (EEOC v. National Educ. Ass’n, Alaska, 422
F.2d 840, 844-45 (9th Cir. 2005).)  Rather, the Ninth Circuit
stressed that plaintiff could state actionable claims, regardless of
these facts, if she could adduce evidence that the bullying “dif-
fered sufficiently in quality and quantity” based on a protected
classification. (Id. at 844.)  Thus, despite the general reluctance
of courts to adjudicate claims of workplace bullying, employees

may be able to seek and obtain relief through the courts given the
proper fact pattern.

Moreover, given changing societal values and the evolving
perception of workplace bullying, employees may soon find courts
more open to litigating workplace bullying claims through tradi-
tional tort remedies.  The passage of anti-bullying and anti-hazing
laws reflect growing societal disapproval of bullying, the likely
result of increased understanding of the anti-social and destructive
nature of bullying.  This change may eventually permit employees
to redress bullying through tort claims such as intentional inflic-
tion of emotional distress, defamation, and tortious interference
that are based on or include some element reflecting social norms
and standards.  

Finally, implementation of bullying policies by employers
will not only provide internal mechanisms for redressing work-
place bullying, but may even-
tually provide a legal remedy
when employers fail to pro-
tect their employees from
bullying.  Many states –have
developed bodies of law that
permit employees to enforce
employee policies under the
proper circumstances, even
when such policies are not
part of an employee’s con-
tract. (See, e.g., Toussaint v.
Blue Cross Blue Shield of
MI, 408 Mich. 579 (1980);
Duldulao v. St. Mary of
Nazareth Hosp. Ctr., 115 Ill.
2d. 482, 489-492 (1987); Weiner v. McGraw-Hill, Inc., 57 NY2d
458, 465-466 (1982); Leikvold v. Valley View Community Hosp.,
141 Ariz. 544, 546-548 (1984); Brooks v. Trans World Airlines
Inc., 574 F. Supp. 805, 808-810 (D. Colo. 1983); Lincoln v. Ster-
ling Drug, Inc., 622 F. Supp. 66, 67 (D. Conn. 1985); Pine River
State Bank v. Mettille, 333 NW2d 622, 626-627 (Minn. 1983);
Southwest Gas Corp. v. Ahmad, 99 Nev. 594, 595 (1983).)  Em-
ployers that implement policies are likely to actively implement
and enforce them, not simply based on economic self-interest, but
because of liability risks associated with uneven enforcement.
Such circumstances will help to create expectations in employees
regarding the binding nature of the policies, and should eventually
permit employees to enforce them to their benefit, where the fail-
ure to act by an employer leads to an employee’s constructive dis-
charge.

There is no doubt that workplace bullying remains a serious
problem for employees.  There is, however, a growing recognition
that workplace bullying is a problem for everybody, not simply em-
ployees, and employees stand a better of shot of obtaining relief
from within their own organization as a consequence.  Employees
seeking legal redress are still at a disadvantage given the current
state of the law, although a small, but growing body of case law
suggests that at least in extreme cases, employees may be able to
obtain some relief from the courts.  Moreover, in the larger context,
there appears to be significant momentum building to bring about
concrete changes in how the legal system treats workplace bullying,
and to pass workplace bullying legislation analogous to school anti-
bullying and anti-hazing laws that have already been enacted in the
majority of states. �

“More workplace
bullying.”
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EQUAL PROTECTION 
CLAUSE EXPANDED

Larry Gagnon

In Coalition to Defend Affirmative Action v. Regents of the Univ
of Michigan, Docket Nos 08-1387, 08-1839, 08-1534, 09-1111 (July
1, 2011), the Sixth Circuit Court of Appeals effected a revolutionary
expansion of the Equal Protection Clause. The Court, in a 2 to 1 vote,
held that an amendment to the Michigan Constitution to, inter alia,
prohibit the State of Michigan and Michigan public universities from
discriminating on the basis of race, sex, color, ethnicity or national
origin violated the Equal Protection Clause of the Fourteenth
Amendment to the U.S. Constitution. Examining the factual differ-
ences between this case and the precedents relied on by the Court
brings into sharp focus the Constitutional metamorphosis produced.
This remarkable decision demands attention even if only as an alert
to the extraordinary perspective of two sitting judges.1

The facts in this case are not in dispute. Certain Michigan public
colleges and universities have adopted race-conscious admissions
policies. In November of 2006, Michigan voters approved a Consti-
tutional amendment to prohibit the kinds of racial preferences inher-
ent in such admissions policies.

The two-member majority of the Sixth Circuit relied heavily on
two Supreme Court decisions: Washington v. Seattle Sch. Dist No.
1, 458 US 457 (1982) and Hunter v. Erickson, 393 US 385 (1969).
Washington and Hunter present parallel factual backgrounds and
enjoy parallel traditional Equal Protection Clause support. 

In Hunter, the Akron City Council enacted a fair housing ordi-
nance to outlaw racial discrimination. Thereafter, an amendment to
the city charter passed which had been placed on the ballot by peti-
tion. The amendment provided that any ordinance (including any in
effect) which regulated the use, sale, advertisement, transfer, listing,
assignment, lease, sublease, or financing of real property on the basis
of race, color, religion, national origin, or ancestry must first be ap-
proved by a majority of the voters before becoming effective. 

In Washington, the Seattle School District enacted the “Seattle
Plan” for desegregation of its schools. The plan included mandatory
busing. Subsequently, a statewide initiative (Initiative 350) termi-
nated the use of mandatory busing for purposes of racial integration
in public schools. Initiative 350 prohibited school boards from re-
quiring any student to attend a school other than the one geograph-
ically nearest or next nearest to his home, but provided many
exceptions. These exceptions permitted school boards to assign stu-
dents away from their neighborhood schools for virtually all of the
non-integrative purposes required by their educational policies. 

In Hunter, the Supreme Court quickly determined the uncon-
tested fact that Akron’s ordinance was meant “to end housing discrim-
ination based on race, color, religion, national origin or ancestry”.  393
US at 391. The not-at-all-subtle goal of the ballot petition was to main-
tain the practice of racial discrimination in the sale and rental of hous-
ing. Thus, the ballot proposal violated the traditionally accepted
meaning and intent of the Equal Protection Clause; i.e. citizens are not
to be given a lesser opportunity to achieve the American dream simply
because of their race. 

The Seattle Plan, in Washington, was also designed to end dis-
crimination based on race. Initiative 350, like the Akron ballot pro-
posal, sought to maintain the pre-existing racial discrimination.
Citing Hunter extensively, the Supreme Court held that Initiative 350

likewise violated the Equal Protection Clause. 458 US at 457-458.

The Sixth Circuit, in the persons of Judges Cole and Daughtrey,
turned the Equal Protection Clause on its head. Unlike the factual
background in Hunter and Washington, the goal of the challenged
law (an amendment to the Michigan Constitution) was to end racial
preferences (i.e. racial discrimination). The University of Michigan,
and other public universities, had implemented admission policies
to give preferences based solely on race. These admission policies
were not a response to unequal opportunities for admission but rather
unequal (disproportionate) results in admission. According to Judges
Cole and Daughtrey, the Equal Protection Clause protects racial dis-
crimination  attempting to achieve racial equality in results - at the
cost of racial equality in opportunity.

These race-conscious admissions policies did not use race as a
proxy for race-neutral criteria. One might assume that such race-
conscious admissions policies were an attempt to create a level play-
ing field for students who (i) were raised in poverty; and/or (ii) raised
in a one-parent home; and/or (iii) attended a less-than-superlative
high school. But there is no evidence that such was the case. More
importantly, patent use of any one or more of these three criteria (or
other non-racial criteria) would not have offended the Equal Protec-
tion Clause and would have resulted in students of different races
receiving some preference.

The significant redirection of the Equal Protection Clause was
no mean feat. The effort exerted by Judges Cole and Daughtrey can-
not be overstated. It is no easy task to produce 32 pages of “Analy-
sis” without mentioning that the challenged law was intended to
ensure equal racial opportunity or that the target of the law was un-
ambiguously racially motivated. Equally impressive, throughout said
32 pages, there is no discussion of any justification for the racial dis-
crimination practiced by the universities.  

This decision portends other victories for social engineers. Per-
haps the University of Michigan can finally do something about the
advantage enjoyed by Asian students. It is widely known that Asian
students (with parental urging) have adopted disciplined study habits.
This has resulted in Asian students’ disproportionate success in
achieving higher grades and higher test scores and thus an unfair ad-
vantage toward meeting these two non-racial admissions criteria.2

When U of M social engineers awaken to the fact that gradua-
tion rates among races are not equal, the University of Michigan may
require that grades and test scores be based on a curve for each race
separately.3 Judges Cole and Daughtrey may well conclude that the
Equal Protection Clause demands nothing less.  

Attorneys advising public entities and attorneys who may be af-
fected by constitutional prohibitions (i.e. the rest of us) should be
aware of the implications of this Sixth Circuit’s decision. When ap-
pearing before the Sixth Circuit, attorneys must let their reach exceed
their grasp. Attorneys should not be hindered by antiquated concepts
such as “the letter of the law” or “the spirit of the law”. 

— END NOTES –

1  The Sixth Circuit has voted to rehear this case en banc. Order filed September 9, 2011.
2 Asian Americans also have achieved academic success after admission. For example, over the
ten years 1997 – 2006, Asian American undergraduate students at the U of M achieved four-
year graduation rates which averaged 74.5% - higher than any other identified Race/Ethnicity.
sitemaker.umich.edu/obpinfo.

3 For example, over the ten years 1997 – 2006, African American undergraduate students at the
U of M achieved four-year graduation rates which averaged 47.7% while White/Unknown av-
eraged 73.2%. sitemaker.umich.edu/obpinfo. 

4  Comments and questions in response to this article are welcome. L.gagnon12@comcast.net.  �
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PROJECT LABOR 
AGREEMENTS

"They're Back" – At Least For Now

Richard A. Hooker
Varnum LLP

In the Fall 2001 issue of Lawnotes, we reported on Public Act
98, which essentially prohibited the use of Project Labor Agree-
ments (PLAs) on all publicly funded construction projects  A PLA
is an agreement covering work on a construction project under
which all contractors and subcontractors must be or become sig-
natory to collective bargaining agreements with the applicable
building trades union. Since most of those projects are subject to
the federal Davis-Bacon Act's prevailing wage provisions, or those
of the companion Michigan Act, the chief significance of PA 98
was simply relief to contractors from the PLA requirement they
be signatory to a Building Trades Union Agreement.  PA 98 had
no application to projects or PLAs already in existence at the time
of its passage; nor did it prevent or prohibit PLAs on privately-
funded projects.

By Order dated February 29, 2012, however, enforcement of
PA 98 has been enjoined by the U.S. District Court for the Eastern
District of Michigan.  Mich Bldg & Constr Trades Council v Sny-
der, (ED Mich 2/29/12).  In an Opinion authored by District Judge
Victoria Roberts, the District Court found the Michigan statute is
a state regulation of labor relations preempted by federal law,
specifically the National Labor Relations Act and the U.S. Con-
stitution's Supremacy Clause.  The District Court placed specific
emphasis on the NLRA's protection of collective bargaining as
protected activity, as well as its express authorization of pre-hire
agreements in the construction industry.

So for now, the State, the various subordinate governmental
entities, school districts and other public entities may once again
fund projects that include the requirement of a PLA.  At this writ-
ing, the Snyder Administration and Michigan Attorney General
Schuette have appealed the District Court’s ruling to the Sixth Cir-
cuit, and they have also moved for a stay of the District Court’s
Order. Both remain pending.   �

NEW LAW AFFECTS 
EMPLOYEE LEASING 
ORGANIZATIONS

Christina K. McDonald
Dickinson Wright PLLC

A new law dramatically affecting employee leasing took ef-
fect on January 1, 2012.1 An employee leasing company, formally
known as a professional employer organization (“PEO”), is a busi-
ness that provides human resources and staffing services to its
clients.  Both PEOs and businesses utilizing PEOs should be fa-
miliar with the new Michigan Professional Employer Organiza-
tion Regulatory Act (“Act”)2 because it affects new and existing
PEO-client relationships. 

The driving force behind the Act appears to be a desire for
Michigan’s Unemployment Insurance Agency (“UIA”) to raise
fees and increase unemployment insurance tax contribution rates
to increase the State’s unemployment compensation fund.  That
increase, in turn, would reduce the three billion dollars that the
State owes to the federal government for unemployment benefit
distributions.3 The Act allows the Michigan Department of Li-
censing and Regulatory Affairs (“LARA”) to collect license and
application fees estimated to raise $2.7 million in the first three
years of the Act’s implementation.  At least 30 states have adopted
PEO legislation in recent years.4

I. OVERVIEW OF NEW LAWS AFFECTING 
EMPLOYEE LEASING

A. PEO Licensing Requirements
A PEO is defined under the Act as any person or entity en-

gaged in the business of providing employer services to a client.5

Generally, a PEO and its clients are “coemployers” of all employ-
ees who provide services under a PEO relationship.6

Under the new legislation, all PEOs must be licensed by
Michigan’s Department of Licensing and Regulatory Affairs
(“LARA”) by September 1, 2012.7 Several exemptions to the li-
censing requirements are available:8

• A person whose principal business activity is not entering
into professional employer agreements and does not hold
itself out as a PEO does not need to obtain a PEO license.

• A provider of temporary help services does not need to ob-
tain a PEO license.

• Certain independent contractor arrangements are also ex-
empt from the licensure requirements.

To become licensed, a PEO must submit a completed license ap-
plication to LARA, along with the required application fee, by July
1, 2012.  The license application requires the following information:ix

• The PEO’s name.
• The address of the principal place of business of the PEO
and the address of each office it maintains in Michigan.

• The PEO’s taxpayer identification number.
• A list by jurisdiction of each name under which the PEO
has operated in the preceding 5 years.

• A statement of ownership.
• A statement of management.
• An audited financial statement describing the financial con-
dition of the PEO.

• A certification that the PEO has made an election under
section 13m of the Michigan Employment Security Act.

PEO licenses must be renewed annually.  Under the Act,
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LARA is required to maintain a publicly available list of all li-
censed PEOs.  Limited PEO licenses are available for PEOs domi-
ciled outside of the State of Michigan.10

B. Minimum Working Capital Required
The legislation also requires PEOs to maintain a minimum of

$100,000 in working capital, as reflected in the annual financial
statements that must be submitted to LARA with the license ap-
plications.11 Alternatively, a PEO may present LARA with evi-
dence of a bond, irrevocable letter of credit, or securities with a
minimum market value of $100,000 to secure payment of PEO
taxes, wages, and benefit payments.

C. Law’s Impact on New and Existing PEO-Client 
Agreements
Businesses utilizing PEOs should be aware of the new legis-

lation because it affects existing and subsequently executed con-
tracts between PEOs and their clients.  For example, the following
terms must be included in any PEO-client agreement executed
after September 1, 2012:12

• The responsibility of the PEO and the client to pay wages,
to withhold taxes, including unemployment taxes, and to
make employee benefit payments for covered employees.

• The responsibility of the PEO and the client to hire, disci-
pline, and terminate employees.

• The responsibility of the PEO and the client to comply with
Michigan’s Worker’s Disability Compensation Act. 

Each professional employer agreement executed on or after
September 1, 2012 also must require that the PEO provide written
notice to each covered employee affected by the agreement “re-
garding the general nature of the coemployment relationship be-
tween and among the PEO, the client, and that covered
employee.”13

In addition to the above-listed terms, which must be included
in all new PEO-client agreements, the law implies certain terms
and obligations into all PEO-client relationships, including those
governed by existing agreements.  Unless a PEO-client agreement
expressly provides to the contrary, the following terms will be im-
plied into all PEO-client agreements:14

• The client is solely responsible for the quality, adequacy,
or safety of the goods or services produced or sold in the
client’s business.

• The client is solely responsible for the for the acts, errors,
and omissions of its employees, including the directing, su-
pervising, training, and controlling their work, unless acting
under the express direction and control of the PEO.

• The client is not liable for the acts, errors, or omissions of
the PEO or a covered employee when the employee acts
under the PEO’s sole direction and control.  Similarly, the
PEO is not liable for the acts, errors, or omissions of a
client or a covered employee when acting under the client’s
sole direction and control.

• All employees will be considered the client’s employees
for purposes of general liability insurance, fidelity bonds,
surety bonds, employer’s liability not covered by worker’s
compensation, and/or liquor liability insurance.  

• A PEO is not considered as engaged in the sale of insurance
or in acting as a third party administrator by offering, mar-
keting, selling, administering, or providing professional
employer services that include employee benefit plans.

• A client and a PEO are each considered an employer for
purposes of sponsoring retirement and welfare benefit plans
for its covered employees. 

• Employees whose services are subject to sales tax are con-
sidered the client’s employees for purposes of collecting and
levying sales tax on the services performed by the employee.  

• Taxes assessed on a per capita or per employee basis are to
be assessed against the client.  

• A PEO is allowed to deduct from gross income all fees
charged to a client for purposes of taxes, assessments, or
license fees levied on the PEO. 

• PEOs are permitted to apply any applicable small business
allowances or exemptions on behalf of the client for taxes and
assessments that are imposed on the basis of total payroll.

Under Section 5 of the Act, a PEO agreement may not affect
any collective bargaining agreements, the rights of employees
under state or federal law, or existing laws applicable to any client
or covered employee.15

D. Penalties for Violating the Act
Like many statutes, the Act imposes penalties for each viola-

tion.16 Violations of the Act include fraud or deceit in obtaining or
renewing a license, aiding or abetting another person in an unli-
censed PEO practice, engaging in regulated activities without a li-
cense, or being convicted of a crime relating to the operation of a
PEO.17 Sanctions for violating the Act include license limitations,
license suspensions, license denials, license revocations, or the im-
position of a $5,000 fine, censure, probation, and/or restitution.  In
addition, any person who knowingly and willfully violates the Act,
or who aids and abets another in directly or indirectly violating the
Act, is guilty of a misdemeanor punishable by imprisonment for
not more than 1 year or a fine of not more than $10,000, or both.

II. THE ACT’S IMPACT ON UNEMPLOYMENT TAX
REPORTING
In addition to the licensing requirements and provisions per-

taining to PEO-client relationships described above, the Act also
added section 13m18 to the Michigan Employment Security Act
(“MESA”).  MESA Section 13m requires PEOs to file a report
with LARA so that LARA can determine the PEO’s status as a
“liable employing unit” under MESA.  If LARA determines that
a PEO is a liable employer, the PEO must complete an electronic
employer registration form to register its employer liability.19 A
liable employer PEO must comply with all of the requirements of
MESA that would apply to a contributing employer, including
paying the unemployment contributions of its client employers
based on the account information of each client employer. 

Section 13m of MESA permits all liable employer PEOs that
were operating prior to January 1, 2011, to elect to use either the
PEO-based reporting method for unemployment tax purposes or
to use the client-based reporting method until January 1, 2014, at
which time all PEOs will be required to use the PEO-based re-
porting method.  Section 13m of MESA sets forth the wage and
contribution reporting methods for all PEOs acting in Michigan.

III. CONCLUSION
On April 16, 2012, the Office of Regulatory Reinvention

(“ORR”) released recommendations to deregulate 18 occupations
in Michigan, including PEOs.  In final recommendation #B15, the
ORR recommended to Governor Snyder that PEOs “should be
deregulated” because the Act “fails to address the problem it was
purported to correct,” and  lacks “statutory substance to correct the
perceived problem” of manipulation of unemployment liability and
workers compensation rates for employers.20 The ORR’s recom-
mendation publication notes that Governor Snyder “has reviewed
the recommendation,” and that the ORR and LARA “will now work
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toward implementing the recommendations.”  It is unclear at this
time whether and when the Act will be repealed.  PEOs and em-
ployers utilizing PEOs should closely monitor these new develop-
ments relating to the Act.

—END NOTES—
1 On December 29, 2010, the Michigan Legislature adopted Public Act 370 governing PEOs.
On July 27, 2011, the Legislature amended the Act through Public Act 125 of 2011 to
delay the effective date of its operative sections to January 1, 2012.  

2 MCL 338.3721 et seq.

3 The legislative analysis of proposed Senate Bills 1037 and 1038 (2010) at the committee
and Senate levels both report the fiscal impact of the Act as follows:  “Due to extended
period of high unemployment experienced in Michigan, the Unemployment Compensation
Fund is currently in deficit. As of May 14, 2010, the outstanding loans from the Federal
government totaled nearly $3.88 billion.”

4 Id.

5 MCL 338.3723(k).

6 MCL 338.3723(b),(c).

7 MCL 338.3727.amended.

8 MCL 338.3723(k)(i)-(iii).

9 MCL 338.3727.amended.

10 MCL 338.3729.amended.

11 MCL 338.3735.amended.

12 MCL 338.3737.amended.

13 MCL 338.3737.amended(2).

14 MCL 338.3739.

15 MCL 338.3725.

16 MCL 338.3741.amended; MCL 338.3743.amended.

17 Section 7 of the Act provides that any person who has been convicted of a felony relating
to the operation of a PEO is prohibited from controlling, directly or indirectly, a PEO
doing business in Michigan.

18 MCL 421.13m.

19 LARA’s PEO application can be found at the following web address: http://www.michi-
gan.gov/documents/uia_1045_126953_7.pdf (last accessed Oct. 26, 2011).

20 The full text of the recommendations are available at http://www.michigan.gov/docu-
ments/lara/ORR_Occupational_Licensing_Recommendations_382437_7.pdf and the
press release relating to the recommendation is available at http://www.michigan.gov/
lara/0,4601,7-154-10573-275935--,00.html (last accessed April 18, 2012)).   �

NEW LAW AFFECTS EMPLOYEE
LEASING ORGANIZATIONS
(Continued from page 7)

PRIVATE EQUITY AND 
VENTURE CAPITAL FIRMS
AND THE NLRA: STRANGERS

IN A FOREIGN LAND
C. John Holmquist, Jr.

Holmquist Employment Law Firm

The single employer doctrine has been applied by the NLRB
and the courts in a number of circumstances to review the relation-
ship under the National Labor Relation Act (‘Act”) among parent
corporations and operating subsidiaries with respect to liability for
unfair labor practices.  Historically, the focus has been on four fac-
tors: functional interrelation of operations; centralized control of
labor relations; common management; and common ownership or
financial control. 1 Not all of the criteria must be present.  Common
ownership is considered to be less important, and common control
of labor relations is considered to be the most significant. 2

Private equity firms (“PEF”) and venture capital firms (“VCF”)
are structured to limit liability on the fund and personal level.  The
funds’ goal, in a general sense, is to identify companies that are un-
dervalued and to acquire them at the right price.  The funds then
work with the management of the portfolio companies to create
value by increasing revenues and cash flow with the intent of
preparing for sale or an initial purchase offer which results in a profit
for the funds.  Frequently, the fund’s representatives work closely
with management.

ABC News featured Lynn Tilton whose private equity firm,
Patriarch Partners, owns 75 companies, more than any other woman
in the United States, which generate over $8 billion a year in rev-
enues.  The story described her meetings with her management
teams as starting with hugs as they enter the room, followed by
“truth and harsh speak,” and hugs as they exit.  Obviously, much is
expected from the portfolio companies, and the PEF and VCF are
not going to be passive investors. 3

The recent economic downturn has resulted in PEF and VCF
being targets in actions brought under WARN for failure to give the
required statutory notice of closing. 4 To n determine whether a sin-
gle employer relationship exists, the courts have generally applied
the Department of Labor’s five factor test:  common ownership;
common directors and/or officers; de facto exercise of control; unity
of personnel policies emanating from a common source; and the
dependency of operations.  The purpose of the test is to determine
whether defendants had de facto control of the decision to imple-
ment a mass layoff of employees. 5

The single employer issue involving an investment firm under
the Act was recently considered by the 5th Circuit Court of Appeals
in Oaktree Capital Management v. NLRB. 6 In a 2-1 decision, the
panel enforced a Board order finding that the investment company
was liable for unfair labor practices as a result of its single employer
status with a related company.

An administrative law judge had reviewed the corporate structure
and operations and found that Oaktree maintained ownership and
control of Turtle Bay Resort in Hawaii through several intermediary
companies.  One of the related companies was Turtle Bay Resort
Property (“TBR property”).  The judge found that TBR realty was a
joint employer with Benchmark, an unrelated management company
which operated the resort pursuant to a management contract.

In applying the NLRB’s four factor test, the judge made the
following factual findings.  All of the officers of TBR realty were
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officers of Oaktree.  The only purpose of TBR realty was be a con-
duit for Oaktree to manage and to operate the resort.  The agreement
between Benchmark and TBR realty was signed by an officer and
principal of Oaktree.   TBR property reserved the final approval of
any labor agreement between Benchmark and the hotel employees.
An Oaktree representative maintained an office and a residence at
the resort and had frequent meetings with Benchmark representa-
tives and the general manager of the hotel.7 The Board affirmed the
findings of the judge for the reason given. 8

The case was before the 5th Circuit on cross petitions to en-
force and to vacate.  The court’s opinion contains a corporate struc-
ture chart which set out what the dissent stated was a complex but
hardly extraordinary corporate structure. 9 The majority enforced
the Board’s order.

In its decision, the majority found that Oaktree and TBR realty
shared common management and that TBR realty had no other of-
ficers or managers other than those of Oaktree.  The majority fo-
cused on the role of Russell Bernard who was the president of TBR
realty.  Substantial evidence supported the finding that Oaktree,
through Bernard, controlled labor relations and negotiations.  Brand
was actively involved in the contract negotiations with the union,
including the discussion of and approval of TBR realty’s economic
package and sent letters concerning the negotiations.

Oaktree argued that it could not an employer of the resort’s
employees because it was an investment manager with the limited
role to advise Oaktree’s investors who are the resort owners but who
exercise no day to day control over the resort of its labor relations.
The majority stated that Oaktree was acting not solely as an invest-
ment manager but also as an asset manager and the resort was one
of the assets.  Oaktree was the effective owner of the resort and had
to be consulted before any significant decisions were made by or at
the resort, including labor matters. 10

The dissent noted that the Board cited no Board authority that
applies the single employer theory to an investment advisor/man-
ager.  The Board’s use of the theory in the case was gratuitous and
unnecessary since TRB realty and Benchmark are joint employers
whose ability and motivation to comply with the Board’s order are
not in doubt. 11

The dissent stated that if the elements of the Board’s test are
taken too generally, the test would impose responsibility on virtually
any corporate parent for subsidiary or affiliate actions, because the
subsidiary is accountable to its parent corporation and because they
share common employees or officers.  The dissent cited the U. S.
Supreme Court’s decision in United States v. Best Foods 12 as es-
tablishing that it is not enough to establish liability based on dual
officers and directors making policy decisions and supervising ac-
tivities at a facility.

The fact that TBR realty is a “conduit” for Oaktree is of no
legal significance.  Similarly, finding common management be-
tween Oaktree and TBR realty proved nothing more than is allowed
by general principles of corporate law.  The dissent noted that the
majority relied on just two pieces of correspondence from Bernard
concerning the contract negotiations.  Absent some scheme to de-
ceive the union as to the identity of the “employer,” how the union
addressed Bernard should not be probative against Oaktree,

The dissent stated that the facts in this case were in stark con-
trast to traditional cases where one integrated company in an inte-
grated business is managing overall labor relations among the
related entities in order to disadvantage a union and directly benefit
its bottom line.  Oaktree’s business is the management of $80 billion
in forty investment funds; the resort’s business managed by TBR
realty and Benchmark is unrelated functionally to that of Oaktree.
The dissent concluded by noting that “the cost of discarding the

corporate is not justified when no labor law policy is advanced.” 13
While the shell of the Board’s test appears to be intact, the substance
of the test and its connection with the purposes of federal labor pol-
icy is absent.

Will PCF and VCF sit by and hope for the best? Hardly, but
there has to the recognition that the interaction and relationship with
portfolio companies will come under scrutiny.  The application of
the single employer theory occurs not only in the context of labor
law but also in employment discrimination and retaliation cases.

The courts and the Board have recognized that determination
depends upon the facts of each case.  In reality, certain factors are
not that significant.  Ownership, even when coupled with common
officers and directors will not by itself a single employer relation-
ship. 14 The real focus will be the extent of actual involvement in
day to day operations and decision making, including labor rela-
tions.

A recent decision by Judge Zatkoff in the context of a WARN
case is illustrative of the significance of the type of involvement. In
Richards v. Advanced Accessory Systems 15, the employer and the
private equity company (“PEC”) were sued, and the PEC’s potential
liability was analyzed under the DOL criteria.  While noting that
the criteria of common ownership and common officers and direc-
tors favored the plaintiffs, Judge Zatkoff stated that the remaining
criteria did not.   The PEC provided financial support and advice
and played a critical role in keeping the company afloat.  The deci-
sion to close was made the company alone.  There was no sharing
of purchasing or administrative services and no interchange of em-
ployees.  The providing of financial support to operate does not sup-
port the argument of dependency of operations; the courts have held
that the providing of financial assistance by a parent to a subsidiary
to keep it operating and return it to profitability will not satisfy this
prong of the test. 16

The enforcement of the Board’s order by the majority in Oak-
tree puts the single employer theory in play under the Act for PEF
and VCF.  At the same time, the dissent provides some valid argu-
ments against its application, at lease where the portfolio company
is capable of complying with the Board’s remedy.  The bottom line
is that if PEF or VCF are involved in the day to day operations and
labor relations of portfolio companies in addition to providing fi-
nancial support and advice, they run the risk of being found to be a
single employer with the accompanying liability. Control comes
with a price, or at lease with potential exposure.

—END NOTES—

1 Radio and Television Broadcast Technicians, Local 1264 v. Broadcast Sevice of Mobile,
Inc., 380 U.S. 255 (1965).

  2 See, e.g., Covanta Energy Corp., 356 NLRB No. 98 (2001).

3 The Stylish Job Saver: Lynn Tilton Owns More Companies Than Any U.S. Woman. ABC
News/business, Rob Wallace, 10/29/11.

4 See, e.g., Smith v. Ajax Magnethermic Corp., 144 Fed. Appx. 482 (6th Cir. 2005)
(Not selected for publication in Federal Reporter), Coppola v. Bear Stearns & Co., 499 F.
3d 144 (2d Cir. 2007).

5 See 20 C.F. R. Sec. 639.3(a)(2).
Oaktree Capital Management v. NLRB, No. 10-60749 (9/26/11) (Unreported)

6 Oaktree Capital Management, 353 NLRB 1242, 1249.

7 353 NLRB at 1242.

8 Slip op., p. 30.

9 Slip op., p. 16-18.

10 Slip op., p. 26.

11 524 U.S. 51, 69-70 (1998).

12 Slip op., p. 34.

13 Pearson v. Component Tech. Corp., 247 F. 3d 471 (3rd Cir. 2001)

14 Case No. 09-11418 (9/30/10).

15 Slip op., p. 13.   �
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SIXTH CIRCUIT 
EXTENDS TITLE VII 
PROTECTION TO 

VOLUNTEER FIREFIGHTERS

Zack Learman
Pilchak, Cohen and Tice, P.C.

Those who can, do. Those who can do more, volunteer. And
apparently now in the Sixth Circuit, those who volunteer may be
entitled to Title VII protection. In Bryson v Middlefield Volunteer
Fire Dep’t, Inc., 656 F3d 348 (6th Cir 2011), the Court of Appeals
extended Title VII protections against “employee” discrimination
and harassment to certain volunteers.  

Plaintiff Marcia Bryson was a volunteer at the Middlefield
Volunteer Fire Department, a non-profit organization incorporated
in Ohio. The Department is composed of “members,” which are
firefighters classified in various groups, depending on qualifica-
tions and current status. While members are not paid to carry out
their responsibilities, they receive a number of benefits, insurance,
and access to Department facilities. 

In 2004, Bryson alleged that Scott Anderson, the then-acting
Fire Chief, subjected her to a number of unwanted sexual ad-
vances, requests for sexual favors, and other verbal and physical
overtures. After an Equal Employment Opportunities Commis-
sion (EEOC) charge and subsequent investigation, the EEOC is-
sued a right-to-sue letter to Bryson on December 15, 2006. Bryon
ultimately filed suit in the district court alleging, inter alia, Title
VII discrimination claims, including hostile work environment,
quid pro quo sexual harassment, retaliation, and wrongful con-
structive discharge. In 2009, the district court granted summary
judgment against Bryson on the Title VII claims after adopting
the Second Circuit’s two-step test for determining whether an in-
dividual is an employee. This two-step test requires a “hired
party” to first show they received “substantial remuneration” be-
fore considering the common-law agency test. The lower court
concluded that “compensation analysis is an antecedent inquiry
that must be examined prior to the application of the economic
realities or common law agency tests[,]” holding that the benefits
provided to firefighter-members did not raise a factual issue for
the jury.

On appeal, in analyzing whether Bryson was an “employee”
of the volunteer fire department as defined by Title VII, the Sixth
Circuit honed in on the lower court’s use of remuneration as a
sort-of sine qua non analytical precursor to the Supreme Court’s
common-law agency test. The court concluded that while receiv-
ing pay and other benefits are important, no single factor is ulti-
mately decisive, and therefore, no single factor constitutes an
independent antecedent requirement to the agency test. When
evaluating a particular relationship, the court said that “all inci-
dents of the relationship must be assessed and weighed with no
one factor being decisive.” 

As for Ms. Bryson, because she received worker’s compen-
sation coverage, insurance coverage, gift cards provided by the
Department, personal use of the Department’s facilities, training,

as well as access to an emergency found, the court found she was
entitled to a jury remand for a determination as to “whether the
benefits represent indirect but significant remuneration … or in-
consequential incidents of an otherwise gratuitous relationship.”
Judge Gibbons concurred and dissented in part, reasoning that she
would adhere to the Second Circuit two-step formulation (as the
lower court did) to avoid a circuit-split, but would hold that
Bryson made a sufficient showing to establish “significant remu-
neration.” 

Although I try to avoid truisms, it is worth noting that the em-
ployee-employer relationship can be a complex one, such that it
often does not conveniently fit into prescribed categorizations. Yet
refocusing towards both consistency and coherence should be our
ambition. In light of this, I believe that Judge Gibbons’ concur-
ring/dissenting position holds noteworthy value. She advocated
the approach of other circuits in defining Title VII “employees” –
notably, the Second and Fourth – where employee enumeration is
first considered (i.e. “functions as an antecedent inquiry”) before
the court embarks on the complex, multifaceted, fact-specific
agency test. While this approach wouldn’t necessarily save any
time, it would certainly foster uniformity and is arguably more
congruent with the common-sense understanding of the em-
ployee-employer relationship. 

As Judge Gibbons aptly pointed out, the Eighth Circuit be-
lieves that the dictionary definitions should govern the interpreta-
tion of ‘employer’ under Title VII, and that “compensation by the
putative employer to the putative employee in exchange for his
[or her] services…is an essential condition to the existence of an
employer-employee relationship.” Now, anytime a judge breaks
out (or even mentions) the dictionary, they have my attention, as
it represents an attempt to steer subject matter away from com-
plexity, to a realm of more ordinary comprehensions. Remunera-
tion of some kind, either indirect or direct is the central aspect to
the employer-employee relationship. Judge Gibbons’ stance that
employee-remuneration should serve a more fundamental role in
the agency analysis is straightforward and apposite given the cir-
cumstances.  �

Kelman’s cartoon
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SIXTH CIRCUIT ADOPTS 
McDONNELL DOUGLAS 
BURDEN SHIFTING IN
FMLA INTERFERENCE

CASES
Brett J. Miller

Kitch Drutchas Wagner Valitutti & Sherbrook

In Donald v. Symba, Inc., 667 F.3d 757 (6th. Cir, 2012),
the Sixth Circuit considered whether legitimate non-discrim-
inatory reasons for discharge could defeat an FMLA inter-
ference claim.  In Donald, the plaintiff was an assistant
manger at Arby’s who had numerous medical problems.  She
was receiving ongoing treatment for pain and renal stones.
She was also, unbeknownst to her, under investigation for
stealing from the cash register.  During the investigation, she
took several days off to receive treatment for her pain.  The
leave was apparently FMLA qualifying.  When she returned
to work she was confronted with the results of the investiga-
tion and terminated for theft.  Plaintiff then sued alleging,
among other things, FMLA interference and retaliation.

The district court granted Defendant’s motion for sum-
mary judgment and dismissed the case.  The Sixth Circuit re-
viewed the dismissal and addressed numerous issues in
deciding to affirm.  One issue addressed was whether a bur-
den-shifting analysis applied to FMLA interference claims.
The Court noted the confusion over this issues in district court
opinions and cited First and Seventh Circuit decisions holding
that the burden-shifting analysis is inappropriate in interfer-
ence claims.

But, the Donald Court, rather unenthusiastically, cited
Grace v USCAR, 521 F.3d 655, 670 (6th Cir. 2008), in hold-
ing that burden shifting would apply to interference claims.
In Grace, the Court held that an employer may prove it had
a legitimate reason unrelated to the exercise of FMLA rights
for terminating the employee. The Grace Court went on to
say that the plaintiff could rebut the employer’s reason by
showing that the proffered reason had no basis in fact, did
not motivate the termination, or was insufficient to warrant
the termination.  The Donald Court noted that Grace had ef-
fectively adopted the McDonnell Douglas tripartite test
without saying as much.  In Donald, the Court went on to
find that there were legitimate non-discriminatory reasons
for any interference given the evidence of plaintiff’s theft.  

Despite the lukewarm support for Grace, the Sixth Circuit
declined en banc review.  Thus, counsel litigating interference
cases should brief the burden shifting framework in dispositive
motions.  �

BANNER DISPLAYS AND
NLRA SECTION 8(b)(4):
THE BOARD DISCOVERS
THE FIRST AMENDMENT

Jeffrey D. Sodko
International Union, UAW

For most of the last decade, National Labor Relations Board’s
General Counsel — under the auspices of the Bush Administration
— waged an aggressive campaign against the display of banners
at secondary locations, repeatedly seeking injunctive relief under
Section 10(1) of the National Labor Relations Act, 29 U.S.C. Sec.
160(1). Time and again, the courts rebuffed those requests. See
Gold v. Mid-Atlantic Regional Council of Carpenters, 407 F.
Supp.2d 719 (D.Md. 2005); Overstreet v. Carpenters Local 1506,
2003 WL 23845186 (S.D.Cal. 2003); Kohn v. Southwest Regional
Council of Carpenters, 289 F.Supp.2d 1155 (C.D.Cal. 2003); Ben-
son v. Carpenters Locals 184 & 1498, 337 F.Supp.2d 1275 (D.
Utah 2004). In August 2010, the Board — now compromised of
a majority of Obama appointees — ruled in Carpenters Local
1506 (Eliason & Knuth), 355 NLRB No. 159, that the use of sta-
tionary banners casting “shame on” on a secondary is not coercive
within the meaning of Section 8(b)(4), 29 U.S.C. Sec. 158(b) (4).
While the Board appears, at long last, to have abandoned its attack
on bannering, unions must still take care to ensure that activity of
this sort remains free of confrontational elements. This article ex-
plores the development of the law in this area, and identifies the
types of activities that may cause the Board or a court to treat a
banner display not as non-confrontational speech, but as coercive
conduct akin to picketing.

I. OVERVIEW
A. The Carpenters’ Approach to Bannering

There are, of course, a variety of ways in which unions might
use banners at secondary locations in an effort to draw attention
to a primary dispute. Over the last ten years, the United  Brother-
hood of Carpenters (UBC) has been more active than any other
union in the use of banners. With one exception (discussed below)
the seminal cases in this area all involve the UBC. And because
its approach to bannering has been largely the same throughout
the country, the courts that have examined the Carpenters’ activ-
ities have been presented with very similar fact patterns.

As a general matter, the Carpenters have used bannering as
one component of a larger campaign aimed at publicizing a non-
union contractor’s failure to provide wages and benefits that meet
area standards. The union begins by sending letters to the pri-
mary’s customers, advising them that it intends to engage in a
public information campaign aimed at the contractor, which will
include “highly visible banner displays.” The letters also state that,
in order to secure the “greatest protection” from the dispute, cus-
tomers should cease doing business with the contractor. If a cus-
tomer rejects this suggestion, the union dispatches a small number
activists (typically fewer than a half dozen) to the secondary’s lo-
cation to display a large banner reading “Shame on [customer],”
and — slightly smaller text — announcing a “Labor Dispute.”
The banners are located on public property, remain stationary and
face the street. While they are placed on the same side of the road
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as the secondary’s entrance, at no point do they do not block ac-
cess; rather, they are located anywhere from a few feet to over a
1000 feet from the point at which members of the public enter the
customer’s business.1  Activists also distribute leaflets, explaining
the nature of the union’s dispute with the primary. The handbills
contain the “proviso” language found near the end of Section
8(b)(4), advising the public that the union is neither asking anyone
to refuse to work nor seeking to interfere with deliveries. Signif-
icantly, activists avoid any confrontation with the secondary’s cus-
tomers, and refrain from potentially intimidating or disruptive
behavior, such as threatening, massing or noisemaking.

B. The Statutory Framework of Section 8(b)(4)

Employers (and the Bush-era General Counsel) have chal-
lenged bannering on two statutory bases. First, they claim that
bannering amounts to “signal picketing” under Section
8(b)(4)(i)(B), 29 U.S.C. Sec. 158(b)(4)(i)(B), which prohibits
unions from inducing employees of a secondary to strike in order
to pressure their employer to stop doing business with the primary.
According to this argument, even if bannering is not coercive, it
nonetheless operates as a signal to union employees of a second-
ary not to work. Second, bannering opponents assert that it is, in
fact, the functional equivalent of picketing, and therefore amounts
to “coercion” within the meaning of Section 8(b)(4)(ii), 29 U.S.C.
Sec. 158(b)(4)(ii), aimed at compelling a secondary to cease doing
business with a primary. For the reasons discussed below, neither
of these arguments has gained any traction with the courts, and
the Board has now rejected both.

II. THE SUPREME COURT’S DEBARTOLO DECISION

More than 20 years ago, the Supreme Court decided that a
union does not violate Section 8(b)(4)(ii)(B) by distributing hand-
bills calling for customers to boycott a secondary employer be-
cause of its relationship with a primary. Edward J. DeBartolo
Corp. v. Florida Gulf Coast Bldg. & Const. Trades Council, 845
U.S. 568 (1988). In DeBartolo, the union’s dispute was with a
contractor performing work for one of approximately 80 tenants
in a shopping mall. It distributed leaflets there asking customers
not to shop at any store until the mall owner promised to use only
contractors whose wages and benefits met area standards. The
union did not picket or call for anyone to refuse to work. While
Court declined to address whether the handbilling was protected
by the First Amendment,2 it found nothing in the NRLA, nor in
the legislative history of the Act, suggesting that the leafletting at
issue should be viewed as coercive. In this regard, it noted that the
union’s handbilling was not accompanied by violence, picketing,
patrolling or other intimidating conduct, but was instead aimed at
persuading customers to join in a boycott. On such facts, the Court
held that union’s actions did not constitute a violation of Section
8(b)(4)(ii)(B).

III. COURT OF APPEALS AUTHORITY

In light of DeBartolo, the central question for the courts has
been whether bannering is the functional equivalent of leafletting

(non-confrontational speech) or picketing (confrontational con-
duct). The first appellate court to address this issue had little trou-
ble concluding that it is the former. Overstreet v. Carpenters Local
1506, 409 F.3d 1199 (9th Cir. 2005). Noting that DeBartolo re-
quires more that the mere “physical presence” of activists at the
entrance to a secondary location,3 the Court rejected the Board’s
claim that the Carpenters’ bannering constituted picketing. In
reaching this conclusion, the Ninth Circuit emphasized the ab-
sence of any confrontation between demonstrators and the public;
the banner remained stationary, and there was no patrolling, block-
ing or even any attempt to initiate interaction with passers-by. In-
stead, union supporters acted as “human signposts,” publicizing
the Carpenters’ dispute with the primary.4

The Court likewise found no merit to the argument that the
UBC’s banners were coercive because they falsely implied that
the union had a “labor dispute” with the secondary.5 On the con-
trary, the Ninth Circuit found that the Carpenters did, in fact, have
a dispute with secondary employers whom the Union believed
contributed to the erosion of labor standards by hiring contactors
who failed to pay union-scale wages and benefits. Moreover, both
the NLRA and the Norris-LaGuardia Act, 29 U.S.C. Sec. 101, et
seq., define “labor dispute” as including both primary and sec-
ondary disputes. And, in the Court’s view, the Board’s theory
made little common sense. Even if the banners had distinguished
between the primary and secondary, the distinction would have
been lost on the public, which was after all the union’s audience.
Nor would passersby by surprised to learn that the dispute reached
beyond the Carpenters’ disagreement with the primary, since pub-
lic controversies often outgrown their original boundaries. The
Court thus concluded that the bannering at issue — devoid as it
was of patrolling, threats or any other form of intimidation or con-
frontation — was speech rather than conduct, and therefore not
coercive under Section 8(b)(4).

Just two months after the Ninth Circuit’s Overstreet decision,
the Eleventh Circuit decided a case raising similar issues, albeit in
circumstances that did not include bannering. Kentov v. Sheet Metal
Workers Local 15, 418 F.3d 1259 (11th Cir. 2005). In Kentov, the
union conducted a mock funeral near the entrance to a Tampa-area
hospital that had hired a non-union contractor to perform sheet
metal work. During the two-hour demonstration, activists walked
back-and-forth on the sidewalk in front of the hospital, crossing
the entrance drive every three to five minutes. The procession in-
cluded four pallbearers carrying a casket and one person dressed
as the Grim Reaper, and was accompanied by funeral music played
from a sound system on a nearby flatbed truck. The union  also
distributed leaflets saying that visiting the hospital “shouldn’t be a
grave decision,” and oblique reference to malpractice claims.6

The Eleventh Circuit, distinguishing DeBartolo and Over-
street, found the union’s conduct to be coercive under Section
8(b)(4)(ii)(B). Specifically, it found the patrolling aspect of the
mock funeral to be quantitatively different from the “peaceful, ex-
pressive handbilling” at issue in DeBartolo. Id. at 1264. It also
noted that the activity in Overstreet involved the use of “stationary
banners,” which were not accompanied by patrolling. Id. at n. 7.
Observing that picketing need not include the use of signs on
sticks, the Eleventh Circuit concluded that the funeral was the
“functional equivalent of picketing,” and affirmed the District
Court’s order granting the Board’s request for injunctive relief
under Section 10(l). Id. at 1265.

The activity enjoined, the unfair labor practice case made its
way through the Board’s administrative process. The union lost
before the ALJ as well as at the Board,7 but when it sought review
before the D.C. Circuit it found a more receptive ear. Sheet Metal
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Workers Local 15 v. NLRB, 491 F.3d 429 (D.C. Cir. 2007). The
Court began by rejecting the notion that the mock funeral was tan-
tamount to picketing:

[N]one of the coercive character of picketing [was present]...
Union members did not physically or verbally interfere with
or confront Hospital patrons coming and going; nor, contrary
to Member Liebman’s description, did the mock funeral par-
ticipants “patrol” the area in the sense of creating a symbolic
barrier to those who would enter the Hospital. Had they done
so, or in any other way interfered with or confronted patrons
entering or leaving the Hospital, we would agree with the
Board that the Union’s conduct was the “functional equiva-
lent of picketing,” and therefore coercive and unlawful.8
Id. at 438. Concluding that the union’s demonstration did not

amount to picketing, the D.C. Circuit turned to the question of
whether its activity was coercive in some other manner.

In this regard, it noted the union’s argument that the Board’s
position could not be squared with Supreme Court authority hold-
ing that demonstrations near facilities that perform abortions are
protected speech provided that they occur a reasonable distance
away from the target location. See Madsen v. Women’s Health
Care Center, 512 U.S. 753 (1994) (300-foot buffer zone under-
mined protesters’ speech rights); Hill v. Colorado, 350 U.S. 703
(2000) (state could bar protests within 100 feet of clinic). The
union argued that its mock funeral could not be found to be coer-
cive (and therefore prohibited by Section 8(b)(4)) since took place
100 feet from the hospital entrance. The Court agreed, stating that:

Here at the Union’s protest was consistent with the limitations
upheld as constitutional-the buffer zones and the ban on con-
frontational conduct-in Madsen and Hill. The mock funeral
occurred about 100 feet from the Hospital [entrance] and the
Board does not claim the participants approached patrons any
closer to the Hospital. Indeed, the union’s protest operated
well within those limitations, for the videotape shows the
mock funeral was a quiet affair, not at all like the charged at-
mosphere surrounding the abortion protests in Madsen; the
Union protesters came nowhere near blocking anyone’s
ingress or egress and did not even make eye contact with Hos-
pital patrons. Their behavior was orderly, disciplined, even
somber, as befits a funeral; nothing they did can realistically
be deemed coercive, threatening, restraining, or intimidating
as those terms are ordinarily understood-quite apart, that is,
from any special understanding necessary to avoid infringing
upon the Union members’ rights of free speech.
Id. at 439. The D.C. Circuit went on to reject squarely the no-

tion that the union forced hospital patrons to “cross a death
march,” finding instead that the protesters were orderly and polite.
Id. Thus, while “[t]heir message may have been unsettling or even
offensive to someone visiting a dying relative...unsettling and even
offensive speech is not without the protection of the First Amend-
ment.” Id. See Snyder v. Phelps, 130 S.Ct. 1737 (2010) (picketing
with “God Hates Dead Soldiers” sign 1000 feet from church
where serviceman’s funeral is being held is protected speech).

IV. THE BOARD’S DECISION IN CARPENTERS 
LOCAL 1506 (ELIASON & KNUTH)

In August 2010, the Board brought its own jurisprudence into
line with the cases discussed above. Carpenters Local 1506 (Eliason
& Knuth of Arizona, Inc.), 355 NLRB No. 159. On facts essentially
the same as those in Overstreet, it found that the Carpenters’ ban-
nering activity was not, in fact, the functional equivalent of picketing,
which involves confronting those seeking to enter a business with a

symbolic barrier by patrolling with signs. Id. at 5-8. By contrast, the
UBC’s banners were stationary, and its activists did not interfere in
any way with the secondary’s customers or employees. And even
though the union’s banners were, in some instances, only 15 to 20
feet from an entrance, they were nonetheless placed far enough from
the point of ingress/egress to avoid creating a confrontation with
those approaching the secondary. Moreover, union supporters were
not “posted” to act as sentries,9 nor did they keep lists of who en-
tered. Indeed, they interacted with employees and customers only to
provide handbills. There was no noisemaking, shouting, name-call-
ing, marching, massing, blocking or violence, nor was the union’s
bannering disruptive in any other manner. Id. at 10-11. The banners
were no larger than necessary to convey the union’s message to pass-
ing motorists, and it used only the number of protesters needed. In
sum, the UBC’s conduct amounted — at most — to speech aimed
at encouraging the public to boycott a secondary, activity entirely
lawful under DeBartolo, and hardly uncommon.

In an attempt to persuade the Board to reject the rationale
adopted by the Ninth Circuit in Overstreet, the General Counsel
leaned heavily on the Eleventh Circuit’s decision in Kentov. Elia-
son & Knuth, 355 NLRB at 7, 14. The Board, however, viewed
Kentov as distinguishable, based on the fact — emphasized in the
decisions of the ALJ, the Board and the Eleventh Circuit itself —
that the union there processed back-and-forth in front of the hos-
pital, crossing its entrance drive every few minutes during the two-
hour demonstration.10 It was the patrolling aspect of the union’s
conduct, entirely absent in the UBC’s activities, that rendered the
funeral coercive.

The Board likewise found no merit to the General Counsel’s
alternative claim, that the UBC’s bannering constituted signal
picketing in violation of Section 8(b)(4)(i)(B). Id. at 9. While it
recognized that non-coercive secondary activity may nonetheless
violate the Act when it calls upon employees of a secondary not
to work, whether out affinity for the union’s appeal or fear of re-
taliation, such a request must be based on implicit communica-
tions between employees. The UBC, however, directed its message
to the public; a “do not patronize” appeal of the kind expressly
authorized by DeBartolo. Moreover, the Board found no factual
basis for a signal picketing claim. The union’s leaflets expressly
stated that it was not asking anyone not to work. And the banner’s
reference to a labor dispute could hardly be viewed as a call to
strike when there was no reason to believe that any employees
working at the secondary were union-represented.

Finally, the Board found no merit to the General Counsel’s as-
sertion that by displaying banners publicizing a “labor dispute,” the
union “fraudulently misrepresented” to the public that it had a pri-
mary dispute with a secondary employer, thereby forfeiting any First
Amendment protection that it might otherwise enjoy. Id. at 15. Like
the Ninth Circuit, the Board held that the labor dispute message was
in fact truthful, since both the NLRA and Norris-LaGuardia Act de-
fine labor disputes as including both primary and secondary disputes.
Further, the Board noted that a statement is not necessarily stripped
of all Constitutional protection simply because it is false.11 In the
absence of any evidence that the union intended to deceive it audi-
ence, finding a statement to be coercive within the meaning of Sec-
tion 8(b)(4)(ii)(B) by virtue of its falsity alone would, in the Board’s
view, raise serious First Amendment questions.12

V. THE POST-ELIASON & KNUTH DECISIONS

At the time of the decision in Eliason & Knuth, there were a
number of other bannering-related cases pending before the Board,

(Continued on page 14)
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many of which were decided in the following months. These deci-
sions have helped clarify the law in this area to a considerable de-
gree. Carpenters Local 1506 (AGC, San Diego), NLRB No. 191
(2010) (placement of banner on “inside” edge of sidewalk, which
could be seen by passing pedestrians, does not provide a basis for
distinguishing Eliason & Knuth); Carpenters Local 1506 (Sun-
stone Hotel Investors, LLC), 355 NLRB No. 219 (2010) (banners
placed less than 20 feet, and as little as 4 feet, from secondaries’
entrances; “we are unwilling to draw an arbitrary line at some dis-
tance from the entrance to a secondary and hold that stepping over
that line somehow transforms peaceful, expressive activity into co-
ercion in the absence of some further evidence”); Southwest Re-
gional Council of Carpenters (Richie’s Installations, Inc.), 355
NLRB No. 227 (2010) (although there was “de minimis” move-
ment of banner, activists did not march, and “movement was not
continuous or even sustained. Rather, the movement was simply
to carry a banner to the place where it was then displayed, to move
a banner from one place to another to avoid alleged trespass or
other alleged obstruction, and to keep those holding the banner out
of the sun”); Southwest Regional Council of Carpenters (Held
Properties I), 356 NLRB No. 11 (2010) (that union engaged in
picketing aimed at primary 5 days prior to bannering at secondary
does not provide basis for distinguishing Eliason & Knuth); South-
west Regional Council of Carpenters (New Star General Contrac-
tors, Inc.), 356 NLRB No. 88 (2011) (while union placed banners
near construction sites not open to the public, and failed to confine
its activity to reserve gates, facts did not establish that union in-
tended to engage in “signal picketing” in violation of Sec.
8(b)(4)(i)(B) by appealing to union employees working on job
site); Carpenters Local 1827 (United Parcel Service, Inc.). 357
NLRB No. 44 (2011) (in the absence of coercion, union’s banner-
ing was lawful despite fact that certain customers viewed it as pick-
eting, that it resulted in negative economic consequences for
secondary and that handbillers approached vehicles asking cus-
tomers to accept leaflets). The Board has even provided guidance
on the use of large inflatable rats at secondary locations, perhaps
obviating the panel discussions on this topic that have been a fix-
ture at labor law conferences for the last several years. Sheet Metal
Workers Local 15 (Brandon Regional Medical Center), 356 NLRB
No. 162 (2011) (display of rat near hospital, and member’s display
of leaflet with two outstretched arms, was expressive activity of
the type protected by the First Amendment such that serious Con-
stitutional issues would be raised by construing Sec. 8(b)(4) to bar
the activity).

VI. CONCLUSION

It is now clear that stationary bannering and handbilling like
that at issue in Eliason & Knuth will neither be challenged by the
current General Counsel nor be found unlawful by the Board.
Unions can also be reasonably confident that the Ninth, Eleventh
and D.C. Circuits will reject employer claims under Section 303,
29 U.S.C. Sec. 187, attacking bannering of the sort discussed
above. And while the other circuits have yet to address the law-
fulness of bannering, the General Counsel’s lack of success in
Section 10(l) litigation in district courts in the Fourth and Tenth
Circuits suggests that there may be an emerging consensus that

publicity actions like the UBC’s are lawful. That said, unions must
be vigilant in conforming their actions as closely as possible to
what the Board and courts have permitted, taking care to avoid
the type of conduct of which the cases have expressed disapproval.
As the Eleventh Circuit’s decision in Kentov suggests, bannering
activity at secondary locations must be non-confrontational and
— above all — devoid of any element of patrolling.

—END NOTES—

1. Since bannering is not coercive under Section 8(b)(4), the Carpenters do not limit their
activity to the strictures that apply to common-situs picketing. See Sailors Union of the
Pacific (Moore Dry Dock), 92 NLRB 547 (1950).

2. In DeBartolo, the Supreme Court applied the doctrine of avoidance, under which courts
will construe a statute to avoid a conflict with the Constitution unless such a construction
is contrary to the plain language of the statute or the intent of Congress. Thus, while the
DeBartolo Court stopped short of finding the Board’s assertion of a violation there to be
in conflict with the First Amendment, it did conclude that the Board’s view posed a serious
Constitutional problem. The bannering cases adopt a similar rationale, applying the Con-
stitutional avoidance doctrine in interpreting Section 8(b)(4) to permit stationary banner-
ing. See Overstreet v. Carpenters Local 1506, 409 F.3d 1199, 1208-12 (9th Cir. 2005);
Kentov v Sheet Metal Workers Local 15, 418 F.3d 1259, 1264 (11th Cir. 2005); Sheet
Metal Workers Local 15 v. NLRB, 491 F. 3d 429, 438-39 (D.C. Cir. 2007); Carpenters
Local 1506 (Eliason & Knuth), 355 NLRB No. 159, 11-15 (2010).

3. Indeed, the Court observed that the handbillers in DeBartolo had a greater opportunity
for interacting with the public than the activists in Overstreet, since they offered leaflets
only upon request. Id. at 1211.

4. The Ninth Circuit found no merit to the claim that the UBC engaged in signal picketing,
citing the lack of evidence that the union’s appeal was to union-represented workers of
secondary employers, as opposed the public. The Court noted that, under the standard
urged by the Board, the consumer boycott at issue in DeBartolo would have been unlaw-
ful.

5. The Court found it unnecessary to reach the question of whether “false speech, without
more, can violate Section 8(b)(4)(ii)(B).” Id. 1217, n. 20.

6. The union also displayed a 16-foot inflatable rat near the hospital, and at least one activist
held a leaflet with his arms outstretched. The claims directly related to these facts were
not before the Eleventh Circuit, but in Sheet Metal Workers, Local 15 (Brandon Medical
Center), 356 NLRB No. 162 (2011), discussed in the text, the Board found neither action
to be unlawful.

7. In affirming the ALJ, Member Liebman agreed that the patrolling element of the demon-
stration at the entrance drive created a symbolic barrier to he hospital entrance. Sheet
Metal Workers Local 15 (Brandon Medical Center), 346 NLRB 199, 200 (2006).

8. The Court likewise rejected the Board’s argument that the funeral constituted signal pick-
eting, since it was “addressed solely to customers.” Id. at 438.

9. The General Counsel cited to a number of cases in which the Board had found the posting
of activists at the entrance to a secondary to be coercive. Each of these decisions, however,
involved some other indicia of confrontation, for example, the posting followed unlawful
picketing, was accompanied by massing, threats, name-calling, shouting or the taking
down of license plate numbers or involved requests for employees to strike or not to make
deliveries. DeBartolo, the Board noted, precludes any argument that the mere presence
of union supporters at the entrance to a secondary location — even when they are distrib-
uting handbills — violates Section 8(b)(4)(ii)(B).

10. The D.C. Circuit’s finding that the union did not patrol near the hospital’s “entrance” ap-
pears to be based on a factual conclusion contrary to that reached by the ALJ, the Board
and the Eleventh Circuit, all of which found that the protesters repeatedly crossed the drive-
way leading onto the property. See Eliason & Knuth, 355 NLRB at n. 20 and n. 45. The
D.C. Circuit, by contrast, held that the funeral procession was not coercive because it oc-
curred more than 100 feet from the nearest doorway entrance to the hospital. Sheet Metal
Workers Local 15, 419 F. 3d at 439. Had it agreed that the union created a symbolic barrier
to those entering, the Court would have found the conduct to be unlawful. Id. at 438.

11. The Board also observed, as the Ninth Circuit did in Overstreet, that “[e]ven assuming
the phrase is misleading...the General Counsel presents no colorable argument that mis-
leading speech is coercive.” Id.at n. 21.

12. Consistent with the Ninth Circuit’s view, the Board noted that the UBC’s banners casting
shame on the secondary and announcing a labor dispute constituted actual, or at least
symbolic, speech that it explained more fully in its leaflets. Since the prohibition of ban-
nering would raise First Amendment concerns, the Board examined the statute to deter-
mine whether it compelled a finding that the union’s activity was coercive. The Board
concluded that Section 8(b)(4)(ii)(B) need not be read in the manner urged by the General
Counsel since it was with patrolling at the entrances to secondaries that Congress was
concerned, not the display of stationary banners. Id. at 11-15.   �
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THE BEAUCHAMP
LANDMARK CASE

James D. Masur II
Robert W. York & Associates

December 23, 2011 marked the 25th anniversary of a landmark case
for Michigan, its many employees, its employers and others,  Beauchamp
v. Dow Chemical, 427 Mich.1 (1986).
The issue before the Justices was whether or not Michigan’s workers’

compensation “exclusive remedy” foreclosed a Yooper’s intentional tort
action, and, if not, what standard would apply.  The task of preparing the
Plaintiff-Apellee Beauchamp’s brief for the Supreme Court was dele-
gated to me, only 14 months after my admission to the Bar.

Our firm, Steve J. Polich, P.C., in Iron River (adjacent to Wisconsin
in Michigan’s Upper Peninsula) consisted of Steve, his brother Roy, me,
and Paul Hinshaw.  As is typical, the back-story gives recently-minted
lawyers a glimpse of what the practice of law in the pre-Westlaw/Case-
maker/Lexis digital age entailed.  Perhaps a story worth preserving before
all of us are too old, or just plain gone.

Computer research had not yet reached Iron River.  In fact, we had
only recently acquired a thermal/curly-paper fax machine (a device that
miraculously printed words and numbers on a shiny scroll, from a bunch
of beeps coming over an analog telephone line.  Which printing disap-
peared in one-two days, or if you left it in the sun, or on something warm,
which meant you had to cut the scroll into 8 1/2” x 11” sheets, and make
a photocopy of them).  We didn’t have a laptop, desktop, iPod, iphone,
or even cell phone, much less an iPod, as they’d not yet been invented.
Our office telephone only necessitated dialing 5 numbers for the county
exchange, due to the antiquated, even for the UP, mechanical phone sys-
tem that served the community (a county of 10,000 strong, not including
the deer).

In doing my research, I was at the mercy of Corpus Juris Secundum.
The blue-bound legal encyclopedia covered an entire wall of our 20’ by
15’ basement library/conference room.  But for the light oak paneling in-
stalled by local craftsman Danny DeGeneffe, it would have been truly
cryptlike, as our firm was housed in a former funeral home.

As a consequence of the limited resources, I wound up writing several
actual letters, and sending them out via the U.S. Postal Service, and mak-
ing real phone calls.  These included inquiries to a former law school
roommate/classmate who had moved to California, and an old-timey
labor lawyer who represented my father’s Fortune 50 Company in Ohio,
in traditional union-management matters.  I had heard on the NPR radio
station out of Rhinelander, Wisconsin, at some point, that Ohio was on
the vanguard of the movement to secure the right to recover compensa-
tory damages outside of workers’ compensation.  (My Ohio contact, in
turn, clued me in to California.)  I was elated when they promptly re-
sponded, and Xerox copies (ask someone over 50 what that means) of
cases arrived via folders (the kind made of paper) in the mail (the kind a
human being dressed in blue physically handed to you).

We were also confronted with the Supreme Court rule that the briefs
had to be published.  This rule required them to be actually printed, on
an offset printing press—which may still be used in certain third world
countries—on both sides of a 4”x 5.5” page, then bound, with stitching,
along the left-hand margin.  When first seeing this, I contacted a firm that
advertised its services in the Michigan Bar Journal.  $10,000.  Guh.  Nei-
ther our client (who claimed he was exposed to Agent Orange as an em-
ployee, without personal protective equipment such as a respirator) nor
our firm had the inclination to front that much expense, for a case which,
at the time, seemed like a long shot.

So, I sought to enlist the help/resources of the UAW. I was acquainted
with one of the staff lawyers by dint of attending a law student Halloween
party at the U of M in 1981 (when I was attending Toledo as a 1-L).  No

dice. Alas, my client was not a union member, and consequently, Soli-
darity House had no interest.

Then, it dawned on me that, way back in 1977, I was the editor of the
high school newspaper. Due to the (relatively few) slackers in the class, I
was adept at pretty much everything, including page layout and format-
ting.  At that time, we were not moving cursors with a mouse and click-
ing on icons—rather, this process entailed use of t-square, an xacto knife
and rubber cement. So, I ventured to the Iron County Reporter (local
newspaper) office, where I inquired, “if I laid it out if the pages, could
the paper print and bind it?”  Sure enough, they could, for the price of
$1,500, which was doable.  Hoo-rah.

So, I wrote and re-wrote, with edits and input from Steve, Roy and
Paul, and then laid out the whole brief, complete with the blue pencil ed-
itor’s markings, and taped it up to be photo-ready for the presses. 

It needed to be at the newspaper on Monday December 9, 1985, in
order to permit the publication and timely shipment/delivery to the
Court. After making my final revisions on Friday, I left it with my sec-
retary, who committed to finish it up Saturday, My wife and I then went
to Green Bay, to do some Christmas shopping, and where we saw Dan
Marino put up 5 TD’s and 345 passing yards on the Pack.  It was a beau-
tiful December 8, just after a blizzard the day before.  We returned re-
freshed, with me being excited, as one might expect when on the
threshold of submitting my first-ever Supreme Court brief at the ripe old
age of 26. 

Please see above, where it is noted that I wrote and re-wrote.  Prob-
ably to a fault.  At the time (oh, and still today) I have been rather intent
on making all revisions required to have a polished product. What can I
say? My hero is GB Shaw. All of his writing is devoid of the non-essen-
tial.  But this was when there was no spell check.  When text was
changed, even if due to a one letter typo, it was re-typed.  From. The.
Beginning. Of. The. Page.  Adding a sentence typically meant re-typing
all pages subsequent to that which was revised.  But, I digress.

What I discovered on our return from the land of cheese and more
cheese was that, having had her fill of revisions, the secretary left a note
on the unfinished brief which said, essentially, pound sand.  Not in those
precise words, as Yoopers tend to be a lot more direct.

So, I spent the evening, night, and into the wee hours of the morning
slightly panicked, getting the thing ready for the printer.  The final “cut
and paste” exercise meant using the tried and true scissors and rubber ce-
ment (I know, all of you millennials, this brings back memories of when
you were 6 or younger), rather than highlighting text and dragging it.  

The rest, as they say, is history.  Roy conducted the oral
argument.  The Court resolved the conflict among the appellate panels
(at the time, the Michigan appeals courts were several, each panel cov-
ering designated counties, with no precedential authority among them
with respect to one another).  

A legal standard was established-if the employer knows that the con-
sequences are certain, or substantially certain, to result from an act, and
still goes ahead, an employee’s tort claim in court would not be barred.
A legal principle established, with a small town improvisation story
overlay.  

A Michigan Legal Milestone? Perhaps.  The case has been cited to
over 100 times, and been the subject of many articles and commentaries,
although, at present, it seems like a relic, whose outcome was obvious.
Regardless, it was a privilege to be a part of it.

Epilogue(for fans of The FBI) : It’s still fun for me on the rare occa-
sion when I have to look up 427 Mich. 1 (although, on a computer, it
is not nearly as impressive or dramatic as opening an actual book, and
seeing it on the first page of volume 427), and seeing a David (by hap-
penstance, my middle name)  vs. Goliath (actually, the multiple Goliaths
of Dow, the Michigan Chamber of Commerce, the Michigan Manufac-
turer’s Association, etc.) story. The Dickenson-Iron County Bar Asso-
ciation commemorated the anniversary of the ruling at its
2011 Christmas Party.   �
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CLASS CERTIFICATION IN 
COLLECTIVELY-BARGAINED
RETIREMENT HEALTHCARE

LITIGATION
Stuart M. Israel

Legghio & Israel, P.C.

When employers unilaterally diminish or terminate collec-
tively-bargained retirement healthcare, retirees, surviving spouses,
and other eligible family members may sue to enforce benefits
promises under Section 301 of the Labor-Management Relations
Act (LMRA), 29 U.S.C. §185, and under Section 502(a) of the
Employee Retirement Income Security Act (ERISA), 29 U.S.C.
§1132(a).  Often these suits are appropriate for certification as class
actions under Fed.R.Civ.P. 23.

Under Rule 23(a), "[o]ne or more members of a class may
sue...as representative parties on behalf of all members" where:  (1)
"the class is so numerous that joinder of all members is impracti-
cable"; (2) "there are questions of law or fact common to the class";
(3) "the claims...of the representative parties are typical of the
claims…of the class"; and (4) "the representative parties will fairly
and adequately protect the interests of the class."

A class action is proper under Rule 23(a)(1)-(4) and also (1)
under Rule 23(b)(1) where "separate actions by...individual class
members would create a risk of: (A) inconsistent or varying adju-
dications...that would establish incompatible standards of conduct"
for defendant or (B) "as a practical matter, would be dispositive of
the interests" of class members "not parties" or "would substan-
tially impair or impede their ability to protect their interests" or (2)
under Rule 23(b)(2), where defendant "acted or refused to act on
grounds that apply generally to the class, so that final injunctive
relief or corresponding declaratory relief is appropriate respecting
the class as a whole."  Rule 23(b)(1)(A) and (B) and (2).

"When a court is in doubt as to whether to certify a class ac-
tion, it should err in favor of allowing a class."  In re Cardizem CD
Antitrust Litigation, 200 F.R.D. 297, 303 (E.D. Mich. 2001) (cita-
tion omitted).  

A court certifying a class must appoint counsel who will
"fairly and adequately represent the interests of the class."  Rule
23(g)(4).  The court determines “whether class counsel are quali-
fied, experienced and generally able to conduct the litigation.”
Stout v. J.D. Byrider, 228 F.3d 709, 717 (6th Cir. 2000).

Lawsuits to enforce collectively-bargained retirement health-
care promises under LMRA and ERISA commonly are certified
as class actions.  See, e.g., Fox v. Massey-Ferguson, Inc., 172
F.R.D. 653 (E.D. Mich. 1995); Bittinger v. Tecumseh Products Co.,
123 F.3d 877 (6th Cir. 1997); Golden v. Kelsey-Hayes Co., 954 F.
Supp. 1173 (E.D. Mich. 1997); Yolton v. El Paso Tennessee
Pipeline Co., E.D. Mich. No. 02-75164 (Sept. 3, 2004); McCoy v.
Meridian Automotive Systems, Inc., 390 F.3d 417 (6th Cir. 2004);
and Reese v. CNH America, 227 F.R.D. 483 (E.D. Mich. 2005)

I. Broad Discretion
District courts have “broad discretion in determining whether

an action should be certified as a class action.”  See Sterling v. Vel-

sicol Chem. Corp., 855 F.2d 1188, 1197 (6th Cir. 1988).  Certifying
retirement healthcare class actions seeking to enforce CBAs is par-
ticularly appropriate.  As the Sixth Circuit recognizes, retired em-
ployees have “only one recourse against an ex-employer who
breaches its promise to provide benefits: litigation.”  Litigation,
the Sixth Circuit recognizes, “takes money and time—and retirees
may have little of either,” leaving them vulnerable to a “self-inter-
ested employer” who seeks to save “a good deal of money” by “il-
legally withholding” promised benefits.  UAW v. Loral Corp., 107
F.3d 11 (6th Cir. 1997) at 4 (table).  Class actions permit plaintiffs
to “pool claims which would be uneconomical to litigate individ-
ually.”  See Phillips Petro-
leum v. Shutts, 472 U.S. 797,
808-809 (1985) (“most of the
plaintiffs would have no real-
istic day in court if a class ac-
tion were not available”).
Moreover, when retired
workers join to vindicate
statutory and CBA rights,
their actions have a constitu-
tional dimension.  See UTU v.
State Bar of Michigan, 401
U.S. 576, 585-586 (1971),
upholding the right of “group
legal action” for “associa-
tions of workers” joining to “meet the costs of legal representation”
and recognizing that “collective activity undertaken to obtain
meaningful access to the courts is a fundamental right within the
protection of the First Amendment.”  

II. Rule 23(a) Requirements

A. Rule 23(a)(1) Numerosity
Numerosity assessment “requires examination of the specific

facts of each case and imposes no absolute limitations.”  Gen. Tel.
Co. of the Nw., Inc. v. EEOC, 446 U.S. 318, 330 (1980).  See Senter
v. General Motors Corp. 532 F.2d 511, 523 n.24 (6th Cir.), cert.
denied 429 U.S. 870 (1976) (“There is no specific number below
which class action relief is automatically precluded.”).

Rodriguez v. Berrybrook Farms, Inc., 672 F.Supp. 1009, 1013
(W.D. Mich. 1987), observed there are no “magic numbers” which
“automatically signify the existence or non-existence of a class ac-
tion”; rather, “the rule of thumb is that plaintiffs should be so numer-
ous so as to make it impracticable to bring them all before the court.” 

Even relatively small classes are proper.  Rodriguez cited
Moore, Federal Practice (2d ed. 1985) as reflecting the “modern
trend” to require a minimum of “between 21 and 40” class mem-
bers.  See also Roman v. Korson, 152 F.R.D. 101, 105-106 (W.D.
Mich. 1993) (“as few as 18 to 25 members have been certified in
past cases”; the “modern trend is to require a minimum of between
21 and 40 members”) and Hargrove v. EaglePicher Corp., E.D.
Mich. No. 2:10-10946 (Apr. 4, 2012) (22 members). Roman listed
factors relevant to numerosity discretion, including class members’
“lack of sophistication” and “reluctance to sue individually.”  

B. Rule 23(a)(2) Commonality
The commonality test is "qualitative rather than quantitative."

There "need be only a single issue common to all members of the
class" to satisfy the test.  In re American Medical Systems, Inc., 75
F.3d 1069, 1080 (6th Cir. 1996) (citations omitted).  The "interests

“A certified class.”
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and claims of the various plaintiffs need not be identical.  Rather,
the commonality test is met when there is at least one issue whose
resolution will affect all or a significant number of the putative
class members.”  Reese, 227 F.R.D. at 487 (citations omitted).

In Bittinger, the Sixth Circuit found commonality in a retire-
ment healthcare case although there were distinct release and
estoppel issues differentiating some class members from others.
The class members all had LMRA/ERISA claims that CBAs
“guaranteed them lifetime, fully-funded benefits.”  The Sixth Cir-
cuit held:  “This common question is all that is required under”
Rule 23(a)(2). 123 F.3d at 884.

See also Reese, 227 F.R.D. at 487-488 (“the test for common-
ality...is not demanding”; test met where defendant altered retirees’
healthcare, despite the presence of individual “factual and legal
variations”); Yolton (at 8) (commonality test met where defendant
altered retirement healthcare, although benefits derived from “dif-
ferent contracts containing different language”); Fox, 172 F.R.D.
at 661-662 (commonality test met where plaintiffs, although as-
serting claims under various agreements for “varying amounts of
damages,” all challenged decision to alter retirement healthcare).

C. Rule 23(a)(3) Typicality
The typicality standard requires only that class representatives

share one common question of law or fact with the class.  Senter,
532 F.2d at 525.  In American Medical Systems, the Sixth Circuit
explained that “a plaintiff's claim is typical if it arises from the
same event or practice or course of conduct that gives rise to the
claims of other class members, and if his or her claims are based
on the same legal theory.”  75 F.3d at 1082 (citation omitted). 

Commonality and typicality are closely connected, and the
“test for typicality is not demanding.”  “Factual and legal varia-
tions” arising out of different agreements and different benefits
plans “do not ... demonstrate a lack of commonality and/or typi-
cality.”  Reese, 227 F.R.D. at 487-488.  Judge Duggan explained
in Reese (id., citing Bittinger, 123 F.3d at 884-885):

A representative's claim is typical despite the fact
that the evidence relevant to his or her claim varies from
other class members, some class members would be sub-
ject to different defenses, and the members may have suf-
fered varying levels of injury.

Judge Duggan found both commonality and typicality where
the class representatives and proposed class members all claimed
CNH wrongfully threatened to reduce retiree healthcare contrary
to various “relevant agreements.”  Reese, 227 F.R.D. at 488.  

See also Fox, 172 F.R.D. at 661-662 (typicality test met where
“each proposed member asserts rights to health care benefits under
the UAW negotiated agreements and supplements”; “the fact that
the Plaintiffs seek reimbursement for varying amounts of damages
for the financial losses which they allegedly sustained as a result of
the change in benefits does not defeat the typicality requirement”).  

D. Rule 23(a)(4) Adequacy
To demonstrate adequacy, a representative "must have com-

mon interests with unnamed members of the class" and "it must
appear that the representatives will vigorously prosecute the inter-
ests of the class through qualified counsel."  Senter, 532 F.2d at
525 (citation omitted); Reese, 227 F.R.D. at 489.  

E. Rule 23(g)(4) Counsel Standards
Under Rule 23(g)(4), class counsel must “fairly and ade-

quately represent the interests of the class.”  Class counsel need be
“qualified, experienced and generally able to conduct the litiga-
tion.”  Stout, 228 F.3d at 717.  “In the absence of a showing to the
contrary, adequacy of counsel is often presumed.”  Abby v. City of
Detroit, 218 F.R.D. 544, 548 (E.D. Mich. 2003), citing Ballan v.
Upjohn Co., 159 F.R.D. 473, 487-488 (W.D. Mich. 1994).  

III. Rule 23(b) Requirements

A. Rule 23(b)(2) Generally Applicable Conduct 
Typically, an employer’s actions diminishing or terminating

collectively-bargained retirement healthcare affect all retirees and
dependents in a proposed class and warrant class certification.  See
Fox, 172 F.R.D. at 665 (certifying class under Rule 23(b)(2) and
(1)(A); “it is abundantly clear” that the defendant's decision to alter
“then-existing health care benefits affected the entire proposed
class”); Senter, 532 F.2d at 525 (“[l]awsuits alleging class-wide
discrimination are particularly well suited for 23(b)(2) treatment
since the common claim is susceptible to a single proof and subject
to a single injunctive remedy”); UAW v. ACME Precision Products,
Inc., 515 F.Supp. 537, 540 (E.D. Mich. 1981) (actions “seeking to
compel the defendant to continue to pay the cost of health insur-
ance benefits for retirees, would be… a (b)(2) class” action); and
Sloan v. BorgWarner, Inc., 263 F.R.D. 470, 477 (E.D. Mich. 2009)
(suit to enforce collectively-bargained retirement healthcare certi-
fied under Rule 23(b)(2) as well as under Rule 23(b)(1)).

B. Rule 23(b)(1) Risks of Varying Adjudications and
Impairment of Non-Party Interests 

Typically, too, where an employer diminishes or terminates
collectively-bargained retirement healthcare, there is substantial
risk of "inconsistent or varying adjudications" which would pro-
duce "incompatible standards" governing the employer’s retire-
ment healthcare obligations if those obligations were addressed in
individual actions, perhaps in various forums, brought by various
lawyers, before various judges.  Judge Duggan wrote in Reese, 227
F.R.D. at 489 (certifying class under Rule 23(b)(1) and (2)):  "As
a result, [the employer] could be subject to incompatible standards
of conduct paying the full-costs of benefits for some plaintiffs but
not others."  See also Fox, 172 F.R.D. at 665 (certifying class under
Rule 23(b)(1)(A) and (2): "If each retiree separately adjudicated
his or her claim, different results are inevitable, especially consid-
ering the fact that the retirees reside in several states"; it is an "ob-
vious conclusion" that defendant "could prevail in some cases and
lose in others which, in turn, would lead to inconsistent and, per-
haps, inequitable results"; "Moreover, adjudications with respect
to individual members could substantially impair the interests" of
non-parties); Sloan, 263 F.R.D. at 477 (separate adjudication of in-
junctive and declaratory claims to enforce collectively-bargained
retirement healthcare promises “clearly presents a risk of incom-
patible standards being applied”; certifying class under Rule
23(b)(1) as well as 23(b)(2)).  

IV. Conclusion
For reasons of consistency, efficiency, economy, and equity,

it typically makes indisputable sense to resolve retirees’ and de-
pendents’ LMRA and ERISA claims—and all employer affirma-
tive defenses—together in a class action under Rule 23(b)(1) and
(2), in one forum, producing one, consistent, definitive, cost-effec-
tive, and universal adjudication governing the employer’s conduct
with regard to the collectively-bargained retirement healthcare.  �
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FOR WHAT IT’S WORTH
Barry Goldman

Arbitrator and Mediator

Here’s a thought experiment. Suppose we have an em-
ployer and a union, and we’re drafting a collective bar-
gaining agreement. Suppose we have reasonable people
of good will on both sides. And suppose we have plenty
of time to think carefully. We know disputes are going to
arise under the agreement, and we want to be deliberate
about the way we handle them. We don’t want simply to
adopt a cookie cutter arbitration clause, and we don’t want
to wing it in a panic when we get our first grievance. So
what should we do? 

The first principle that should guide our thinking is re-
spect for the autonomy and self-determination of the par-
ties. It’s their agreement; the disputes will be their disputes;
and the resolutions should, insofar as possible, be their res-
olutions. From this principle it follows that the dispute res-
olution mechanism we apply should progress along a
continuum beginning with the least intrusive method. This
is similar to the escalation of force continuum we see in
law enforcement or the preference in medicine to prescribe
diet and exercise first, medication second, and surgery last.
We want the least intrusion into the parties’ decision mak-
ing consistent with achieving resolution.  

At the first level of workplace dispute resolution, the
parties themselves attempt to negotiate a settlement. If
unassisted negotiation fails, we introduce a third party neu-
tral to help the parties negotiate – a mediator. And if me-
diation fails, we escalate to a third party neutral with the
power to make a binding decision – an arbitrator. 

So far we are on familiar ground. But if we really
mean it when we say we put the highest value on party au-
tonomy, we need another step. After we have advanced
along the intrusiveness continuum as far as we can go and
the arbitrator has issued an award, the mechanism should
loop back around to the parties themselves to see if they
can improve on it. 

If they can’t, they can’t. If there is no mutual agree-
ment to an adjustment, the award stands. But the parties
should have a chance to see if there is anything further they
can do to maximize mutual gains. Here I’m borrowing
Howard Raiffa’s idea of “post-settlement settlement” (see
http://tinyurl.com/844xlat or my book, The Science of Set-
tlement at pp. 151-153.) 

When people are involved in disputes they dissemble.
They emphasize facts that advance their positions and
deemphasize facts that don’t. They behave strategically.
We can imagine, for example, that under certain circum-

stances I might be heard to declare a hitherto unknown
fondness for my deceased grandmother’s dinnerware. I
might do so in an attempt to maximize the compensation
I receive from my sister for agreeing to give it up. But sup-
pose a sympathetic arbitrator believed me and awarded me
the stuff. Then what? 

The idea of post-settlement settlement is that after we
have an award I can drop the pretense. Once an award is
in place, I can no longer extract any value from pretending
to love Grandma’s china, and I can tell my sister what I’m
really after. If my sister has been similarly dissembling at
her end, we may discover that there is a mutually agreeable
adjustment to the arbitration award that would improve the
deal for both of us.  

As long as you and I have different preferences among
goods, our trading with one another is not zero-sum. As
long as I would rather have cigars than money, and the
cigar store would rather have money than cigars, every
time we do a transaction it makes both of us better off.

At some point it is no longer possible to tweak the ex-
isting agreement and redistribute goods in a way that
makes one party better off without making the other party
worse off. When that happens we’re done. My point is that
until that happens we’re not done. 

Before and during the arbitration of a discharge, for
example, the employer may not be willing to make a mon-
etary settlement offer. If an arbitrator grants the grievance
and orders reinstatement, the employer may change its
mind. Correspondingly, the union may have argued
strongly in favor of reinstatement. But after reinstatement
has been ordered, it may see the wisdom of an appropri-
ately compensated separation. 

So what I’m proposing for our collective bargaining
agreement is a dispute resolution mechanism that escalates
through increasing degrees of intrusiveness into the par-
ties’ decision making and culminates in an arbitration de-
cision. Then I propose a further negotiation phase (with or
without a mediator) in which the parties engage in post-
settlement settlement discussions, offer trades, and explore
paths to greater mutual gain.  

Even when the parties cannot resolve their disputes
themselves and require third party adjudication, a thor-
oughgoing  respect for party autonomy requires that the
system return control to the parties themselves for final ad-
justment of the terms of settlement.  �
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UNITED STATES 
SUPREME COURT UPDATE

Regan K. Dahle
Butzel Long

Court Acknowledges Ministerial Exception Rooted in 
First Amendment

On January 11, 2012, the Court issued its decision in EEOC v.
Hosanna-Tabor Evangelical Lutheran Church, Dkt. No. 10-553.  The
issue in Hosanna-Tabor was whether the ministerial exception bars an
Americans with Disabilities Act employment retaliation claim by a re-
ligious school teacher.

Cheryl Perich worked at Defendant Hosanna-Tabor Evangelical
Lutheran Church and School in Redford, Michigan.  The School is af-
filiated with the Lutheran Church.  The School employed two types of
teachers: “lay/contract” and “called.”  To be a “called” teacher, the in-
dividual must take a series of religion classes required by the Church
and earn a certificate of admission into the teaching ministry.  Once on
the roster of certified teachers, an individual can be selected by a con-
gregation, at which point the teacher becomes a “commissioned min-
ister.”  The School does not require teachers to be called or Lutheran.  

Perich started her employment at the School as a contract teacher,
but became a called teacher after one year of employment. After Perich
became a called teacher, her duties did not change.  She taught a variety
of secular classes, but also taught a religion class, attended chapel serv-
ices with her class, led chapel services twice each year, and led her stu-
dents in prayer.  

After four years of employment, Perich took a disability leave.
After six months of leave, she advised the School that her doctor would
return her to work in two months.  The School was concerned that, de-
spite the doctor’s release, Perich would be unable to safely perform her
duties.  At a congregational shareholder meeting, the congregation ac-
cepted a Board proposal that Perich be offered a “peaceful release
agreement” in exchange for her resignation.  Perich refused this offer
and appeared for work immediately upon being cleared by her doctor.
The School asked Perich to leave, but she refused until she received a
letter acknowledging that she had reported to work.  Having received
the letter, Perich left, but she received a phone call from the School later
in the day telling her she would likely be fired.  Perich advised the
School that she intended to assert her rights against discrimination if
she were not allowed to return to work.  Several days later, the School
sent Perich a letter stating, among other things, that Perich had damaged
her relationship with the School by threatening to take legal action.  The
School ultimately terminated Perich’s employment.  

Perich filed a charge of discrimination and retaliation with the
EEOC, and the EEOC filed a retaliation complaint on her behalf.  The
School moved for summary judgment on the grounds that the ministe-
rial exception barred the District Court from considering an ADA em-
ployment retaliation claim against a parochial school. The District Court
granted the motion and the Commission appealed. 

The Sixth Circuit recognized that the ADA does have application
to religious organizations, provided that it does not infringe on that or-
ganization’s right to prefer employees of a particular religious back-
ground.  The “ministerial exception” doctrine, however, rooted in the
First Amendment’s guarantee of religious freedom, prevents judicial
interference in the selection of an organization’s “ministerial employ-
ees.”  The question before the court, then, was whether Perich was a
ministerial employee.  

The Sixth Circuit held that the District Court’s factual record was
sound, but its legal conclusion that Perich was a ministerial employee
was not supported by the record.  The Court focused on the facts that

Perich’s duties did not change when she transitioned from a contract
to a called teacher, and also that Perich did not need to be a called
teacher, or even Lutheran, to lead those activities that were religious in
nature.  The Court noted that simply because the School gave Perich
the title of commissioned minister did not make her duties primarily
ministerial in nature.  The Sixth Circuit vacated the District Court opin-
ion and the School sought cert.

The Supreme Court rejected the Sixth Circuit’s analysis and re-
versed its decision.  The Court noted that this was the first time it had
had the “occasion to consider whether [the] freedom of a religious or-
ganization to select its ministers is implicated by a suit alleging dis-
crimination in employment.”  The Court unanimously agreed that there
is a “ministerial exception,” grounded in the First Amendment, that pre-
cludes application of employment discrimination laws to claims “con-
cerning the employment relationship between a religious institution and
its ministers.”  The Court held that interfering with the Church’s right
to retain or select its ministers would violate the Free Exercise Clause,
“which protects a religious group’s right to shape its own faith and mis-
sion through appointments.”  The Court also held that granting to the
state the power to control who may administer to the Church’s faithful
would violate the Establishment Clause, “which prohibits government
involvement in such ecclesiastical decisions.”

The Supreme Court rejected the EEOC’s argument that there was
no need for a “ministerial exception,” because the First Amendment’s
protection of the freedom of association provided a sufficient defense
to certain employment discrimination claims against religious organi-
zations.  The Court found this position untenable because it effectively
ignored the importance of the freedoms granted religious organizations
to select their own ministers, as granted by the Religion Clauses of the
Constitution.

The Court also rejected the EEOC’s argument that the decision
in Employment Div., Dep’t of Human Resources of Ore. v. Smith, 494
U.S. 872 (1990) barred recognition of the ministerial exception.  In
Smith, the plaintiffs, members of the Native American Church, had
been fired from their jobs for ingesting peyote in violation of Oregon
law.  The State of Oregon denied unemployment benefits to the plain-
tiffs, and they sued, alleging a violation of their rights under the Free
Exercise clause.  The Supreme Court in that case held that Oregon’s
prohibition on peyote use was “a valid and neutral law of general ap-
plicability.”  Contrasting Smith to the case at bar, the Court distin-
guished that the issue here was “government interference with an
internal church decision that affects the faith and the mission of the
church itself.” 

Despite its conclusion that “there is a ministerial exception ground-
ing in the Religion Clauses of the First Amendment,” the Court declined
to adopt a “rigid formula for deciding when an employee qualified as
a minister.”  The Court did conclude, however, that under the circum-
stances of her employment, Perich was a ministerial employee.  The
Church held her out to be a minister; she had “diploma of vocation”
granting her the title “Minister of Religion, Commissioned;” she was
required to perform her duties “according to the Word of God and the
confessional standards of the Evangelical Lutheran Church;” she un-
derwent significant religious training; and the Church periodically re-
viewed her ministerial skills and responsibilities.  Perich also held
herself out to be a ministerial employee by claiming a housing al-
lowance available only to employees earning wages “in the exercise of
the ministry.”

In concluding that the First Amendment barred the EEOC’s suit
on Perich’s behalf, the Court recognized the importance of society’s
interest in enforcing employment discrimination statutes.  The Court
held, however, that a religious group’s interest “in choosing who will
preach their beliefs, teach their faith, and carry out their mission” is
also important, and the Religion Clauses of the First Amendment serve
to strike the balance between those competing interests.  �
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MICHIGAN SUPREME
COURT UPDATE

Richard A. Hooker
Varnum LLP

In Re Request For Advisory Opinion Regarding Consti-
tutionality of 2011 PA 38, No. 143157 (Slip Op 11-18-11).

2011 Public Act 38 made several significant changes to
Michigan’s income tax law, MCL 206.30.  Generally, sub-
ject to certain limitations, it made both public and private
pension income taxable by eliminating or reducing previ-
ously applicable statutory exemptions, and it added eligi-
bility provisions limiting or eliminating altogether the
personal exemption and general deductions based on age
and total household resources.  The Supreme Court granted
the Governor’s request to rule upon the constitutionality of
the following provisions:

• Whether reducing or eliminating the statutory exemp-
tion for public pension incomes unconstitutionally
impaired accrued financial benefits of a pension plan
or retirement system;

• Whether reducing or eliminating the statutory exemp-
tion for pension payments, generally, unconstitution-
ally impaired a contract obligation;

• Whether determining eligibility for income-tax ex-
emptions on the basis of total household resources,
or age and total household resources, unconstitution-
ally created a graduated income tax; and

• Whether determining eligibility for income-tax ex-
emptions on the basis of date of birth violated the
United States Constitution.

By Opinion released November 18, the Supreme Court
majority answered all but one of these questions and their
individual parts in the negative.  The Supreme Court did
find that determining eligibility for income-tax exemptions
and deductions on the basis of the taxpayers’ total house-
hold resources did create a graduated income tax in viola-
tion of the Michigan Constitution, Const 1963, Art 9, Sec
7.  It ordered that provision severed from the Act, accord-
ingly.

Justice Cavanaugh dissented in part, indicating his be-
lief the taxation of pensions which had accrued prior to Jan-
uary 1, 2012, is an unconstitutional impairment of accrued
rights.  Justice Hathaway dissented from virtually every
portion of the majority’s ruling, adding her belief that by
striking down the household resource limitation on personal
exemptions, the majority had essentially added a tax break
for more well off individuals and couples that the legislature
had not intended.  This, she argued, was public policy mak-
ing better left to the Michigan Legislature.  �

SIXTH CIRCUIT UPDATE
Scott R. Eldridge

Miller, Canfield, Paddock and Stone, P.L.C.

Co-Workers’ Opinions About Reverse Race Discrimination
Not Sufficient to Get Past Summary Judgment

The plaintiff in Treadwell v American Airlines, Inc, Docket No.
10-5809 (Nov. 18, 2011), a Caucasian woman who worked for Amer-
ican Airlines in Memphis, sued the airline after her discharge alleging
that she was treated less favorably than her African-American co-
workers.  The plaintiff was the highest ranking operational employee
working on February 18, 2006, when an ice storm hit Memphis.  One
of her subordinates, an African-American, was responsible for de-
icing planes that day.  The subordinate failed to de-ice one plane prop-
erly, causing a three-hour delay and additional backups at the airport.
American Airlines fired the plaintiff and her subordinate as a result
of the delays, after the plane’s captain reported that the plaintiff was
“at a loss as to how to get [her subordinate] to make things happen.”
The federal district court granted summary judgment to the airline.

The Sixth Circuit examined what the plaintiff called “direct evi-
dence” of reverse discrimination.  Specifically, she had submitted af-
fidavits of two co-workers stating in general terms that they had
observed “unequal treatment of American Airlines towards Caucasians
in comparison to other races.”  Noting that the affidavits did not com-
pel the conclusion that the plaintiff was fired because of her race, the
Sixth Circuit rejected the affidavits as “direct evidence” and examined
the case under the McDonnell Douglas burden-shifting paradigm.

In doing so, the Court explained that the plaintiff had to show, as
a threshold matter, that American Airlines is “that unusual employer
who discriminates against the majority.”  This, according to the Court,
the plaintiff could not do because she had not presented statistical
data or employment policies showing a history of unlawful consid-
eration of race by the airline, or evidence that the decision maker was
a minority, or evidence of on-going racial tension in the workplace.
Instead, the plaintiff submitted the two affidavits from co-workers
who alleged to have observed unequal treatment and a few examples
of African-Americans who were not discharged for on-the-job fail-
ings.  That, according to the Sixth Circuit, “is not enough to get to a
jury on this claim.”  More specifically, the Court explained that the
fact that two other co-workers shared the plaintiff’s opinion of un-
equal treatment in the workplace, “is not, for our purposes, evidence”
because “[e]vidence requires more than the plural of ‘opinion’.”  Con-
sequently, the Court affirmed summary judgment in favor of the air-
line, concluding that “[t]he missing ingredient in [the plaintiff’s] claim
is information about [the airline’s] treatment of Caucasian employees
that would provide a contrast with its treatment of African-American
employees” and “[h]er own situation cannot provide that contrast.” 

Wrongful Discharge Claim Under Michigan Law Does Not
Require Proof that Employer Directed the Plaintiff To Violate
the Law

In Morrison v B. Braun Med. Inc, Docket No. 10-1548 (Dec. 8,
2011), the plaintiff worked for the defendant pharmaceutical manu-
facturer as an at-will medical sales representative who sold pain-re-
lievers in Michigan.  B. Braun discharged her in April 2007 for failing
to meet certain sales quotas while on a performance improvement
plan.  The plaintiff sued alleging that the defendant wrongfully dis-
charged her in violation of public policy for refusing to violate the
law.  Specifically, she alleged that she refused to unlawfully promote
non-approved (i.e., “off-label”) uses of medical products and to vio-
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late anti-kickback laws.  The plaintiff had expressed to her manager
her discomfort with off-label promotion as early as 2000.  In 2003,
she declined to sign a compliance training form attesting that she had
no knowledge of any noncompliant behavior within the company,
after being instructed to circumvent anti-kickback laws by channeling
gift money through third parties.  In 2006, the plaintiff also alerted
her supervisors to a customer request that she believed constituted a
violation of ant-kickback laws if fulfilled by the company.  A jury re-
turned an $800,000 verdict in favor of the plaintiff.    

On appeal, B. Braun argued that the trial court erred by refusing
to instruct the jury that the plaintiff had to prove that her employer
directed her to violate the law.  The Sixth Circuit rejected the argu-
ment, concluding that, while an “employer’s request that [an em-
ployee] violate the law” may suffice to prove the employee’s “own
refusal to do so,” a wrongful discharge claim “does not depend upon
a showing of a directive or request by the employer.”  To hold other-
wise, the Court stated, would create an “additional element” of the
wrongful discharge tort not recognized under Michigan law.

FMLA Interference Claims Require Burden-Shifting Analysis

In Donald v Sybra, Inc (d/b/a/ Arby’s), Docket No. 10-2153 (Jan.
17, 2012), the plaintiff worked for Arby’s restaurants in Saginaw,
Michigan for over two years as an assistant manager.  She suffered
from a number of health problems that caused her to miss work dur-
ing her tenure.  In 2007, she took eight weeks of FMLA leave to re-
ceive treatment for ovarian cysts and renal stones.  Starting February
14, 2008, the plaintiff’s supervisor started an investigation into irreg-
ularities in the drive-thru window drawer.  He discovered that the
plaintiff had been stealing money from the register by improperly dis-
counting customer’s orders and pocketing the difference.  On Febru-
ary 25 and 26, 2008, the plaintiff received scheduled treatment for
her ovarian cysts and renal stones.  The plaintiff called her supervisor
on February 26th and advised that she would not return until February
29th, but she did not submit notice of or a request for FMLA leave.
Upon the plaintiff’s return to work on February 29th (which was the
first day she worked after her supervisor completed his investigation),
the defendant discharged her.  

The plaintiff sued alleging various claims, including FMLA in-
terference.  Specifically, she claimed that the defendant interfered
with her FMLA rights by terminating her while on leave from Feb-
ruary 25th to February 29th.  Despite “substantial questions” whether
the plaintiff established a prima facie case, the district court, applying
the traditional McDonnell Douglas burden-shifting paradigm, granted
summary judgment in favor of the defendant because the plaintiff
failed to establish pretext.  The plaintiff appealed.

The Sixth Circuit affirmed.  Noting that there was “no doubt”
that the McDonnell Douglas paradigm applied to FMLA retaliation
claims, the Court acknowledged that it is “not as clear” within the
Sixth Circuit whether the same analysis applies to FMLA interference
claims.  While “[o]ther courts have made this distinction explicit,”
the Court stated, “[t]he morass is widespread.”  The Court then cited
to its reported decision in Grace v USCAR, 521 F3d 655 (6th Cir.
2008) to explain that it had “effectively adopted” the McDonnell Dou-
glas test for FMLA interference claims “without saying as much.”
There the Court stated that an employer may prove it had a legitimate
reason unrelated to the exercise of FMLA rights for terminating the
employee, and the plaintiff could then rebut the employer’s reason
by showing the proffered reason had no basis in fact, did not motivate
the termination, or was insufficient to warrant the termination.  Be-
cause reported panel opinions are binding on subsequent panels, the
Court explained, Grace v USCAR required it to affirm the district
court’s application of the McDonnell Douglas analysis to the plain-
tiff’s interference claim.  �

MERC UPDATE
Erin M. Hopper

White, Schneider, Young & Chiodini, P.C.

A summary of four recent Decisions issued by the Michigan Employ-
ment Relations Commission follows.  Decisions of the Commission may
be reviewed on the Bureau of Employment Relations’ website at
www.michigan.gov/merc.

Election Issues

University of Michigan –and- Graduate Employees
Organization/AFT –and- Students Against GSRA Unionization –and-
Michigan Attorney General, Case No. R11 D-034 (December 16, 2011)

The Graduate Employees Organization (GEO) filed a representation
petition seeking an election among Graduate Student Research Assistants
(RAs) at the University of Michigan.  The University Regents passed a
resolution, by a vote of six to two, recognizing RAs as employees and
allowed them to determine whether to organize into a union.  Thereafter,
a consent election agreement was presented to MERC for approval in
order that the parties might proceed to an election and possible certifica-
tion of the GEO.  In September 2011, a bargaining unit member sought
to intervene, claiming the petition should be dismissed for lack of subject
matter jurisdiction.  The Commission denied the motion to intervene.
However, on September 14, 2011, the Commission dismissed the GEO’s
representation petition based on its decision in Regents of the University
of Michigan, 1981 MERC Lab Op 777, a case in which it held that RAs
are not employees entitled to the benefits and protections of the Act. 

A group identified as Students Against GSRA Unionization and rep-
resented by the Mackinac Center, a self-proclaimed non-profit and non-
partisan research and educational institute, filed a motion to intervene to
express its opposition to MERC conducting an election.  The Commission
dismissed its motion to intervene as the group lacked standing.

The Attorney General (AG) also sought to intervene under MCL
14.28.  This law grants the AG power to prosecute and defend all actions
in the Supreme Court, in which the state shall be interested or a party, or,
when requested by the Governor or either branch of the Legislature.  Ad-
ditionally, the AG may intervene in and appear in any other court or tri-
bunal, civil or criminal, in which the people of this state may be a party
or interested.  The AG argued that unionization of the University’s RAs
may negatively affect its reputation and competitiveness.  The Commis-
sion stated that the University’s standing and reputation as a major re-
search institution is not a factor it may consider in determining whether
the RAs are public employees within the meaning of the Act.  The Com-
mission further noted that the AG was not seeking to intervene in order
to advocate for the interest of a state agency; rather he was seeking to in-
tervene for the purpose of opposing a policy decision made by the Uni-
versity’s Board of Regents.  The Board is  an autonomous state institution
under Article VIII, Section 5 of the Michigan Constitution, a provision
which vests the Board with sole responsibility for the general supervision
of the University.  Since such intervention would be unduly disruptive
and also inimical or hostile to the public interest, the Attorney General’s
motion to intervene was denied.

Although there is no dispute between the GEO and the University
over whether an election should be authorized in this case, the Commis-
sion must determine whether, in light of its prior decision in Regents of
the University of Michigan, supra, it has jurisdiction to do so.  As such,
the Commission must determine whether there has been a material and
substantial change of circumstances since the 1981 decision justifying
further review of the RAs’ status.

The Commission first determined that the doctrine of res judicata
does not apply to representation matters. Under the Administrative Pro-
cedures Act, representation proceedings are non-adversarial information
gathering procedures, as distinguished from contested, adjudicatory un-
fair labor practice cases.  Next, it noted that the GEO has now submitted
an affidavit attesting to facts that may provide a basis for finding that

(Continued on page 22)



Page 22                                                                                                                                                 LABOR AND EMPLOYMENT LAWNOTES (SPRING 2012)

there has been a substantial material change in the RAs’ status.  Some of
those attested facts suggest that some or all of the RAs presently may
possess the necessary indicia of employment to distinguish them from
the RAs who were the subject of the Commission’s 1981 decision.  As
such, the case was referred to an administrative law judge to conduct an
evidentiary hearing at which the GEO will have the opportunity to show
there has been a substantial and material change in circumstances since
Regents of the University of Michiganwas issued more than twenty years
ago.  The Commission noted that it is the GEO’s burden to show that
there has been such a change and that it is a heavy burden to meet.

The newly appointed Commission Chair, Edward Callaghan, con-
curred in part and dissented in part.  While he agreed that the proposed
intervenor, Students Against GSRA, did not have standing, he would have
denied the GEO’s motion for reconsideration and dismissed the Attorney
General’s motion to intervene as moot.  Since the Commission majority
granted reconsideration, it should also have granted the AG’s motion to
intervene.  Commissioner Callaghan believed that the basis for MERC’s
1981 opinion, which held that RAs are not employees, but are, instead
students, holds true today.  Even though the number of RAs and the
amount of funding have increased, the essential nature of the mentor-
mentee relationship that is so critical to the research function of the Uni-
versity of Michigan as a world class research university remains
unaltered.  Commissioner Callaghan further noted that the University
President and nineteen University department heads opposed the Board
of Regent’s resolution, claiming it could fundamentally alter the relation-
ship between faculty and graduate students.  Since such testimony may
not be presented at the hearing before the administrative law judge, he
believed the Attorney General’s intervention would have been appropriate
to ensure that both sides of this issue were fully and fairly examined.

Dearborn Public Schools/Henry Ford Community College –and- Henry
Ford Community College Support Staff Association (HFCC-SSA) –
and- Dearborn Federation of School Employees (DFSE), Case No. R11
C-031 (October 13, 2011)

The petitioner, Henry Ford Community College Support Staff Asso-
ciation (HFCC-SSA), filed a petition to represent a bargaining unit of all
nonsupervisory full-time and part-time support employees employed by,
or at, Henry Ford Community College (HFCC).  HFCC is part of the
Dearborn Public Schools (DPS).  The employees whom petitioner seeks
to represent are part of a larger bargaining unit of full-time and regular
part-time support employees of DPS represented by the Dearborn Fed-
eration of School Employees (Federation).  This unit includes mainte-
nance and operation, clerical, transportation and food service employees.

The petitioner claims HFCC and DPS, while technically one entity, are
operationally separate employers.  The Federation maintains that the peti-
tion should be dismissed because petitioner has not shown that the existing
unit is inappropriate or that the employees whom it seeks to represent have
an extreme divergence of interests from the remainder of the unit.

HFCC was founded in 1938 as Fordson Junior College under the auspices
of DPS.  At one time, it was common for school districts to operate so-called
“junior colleges” offering programs of study after high school graduation.
However, after passage of the Community Colleges Act of 1966, most of
these programs were gradually replaced by independent community college
districts.  DPS is the last remaining P-14 school district in Michigan.

MERC noted that it normally presumes that employees in an existing
bargaining unit that is not, per se, inappropriate, share a community of
interest.  MERC requires that a party seeking to overcome the presump-
tion show that there is an “extreme divergence of interests” between em-
ployees in the proposed unit and the rest of the bargaining unit.  However,
the Commission concluded that there were compelling reasons to permit
HFCC employees to form a bargaining unit separate from employees of
DPS.  Although the Federation may be correct that not much has changed
within its bargaining unit, much has changed in public education since
HFCC was founded as a “junior college” and run by DPS in 1938, as well
as since the bargaining unit was created. The many differences in mission,
structure, and operations that now exist between K-12 and post-secondary

education provided by community colleges are reflected by the fact that
the DPS is the only remaining “P-14” school district in the state.  Funding
is wholly separate and, most importantly, for ten years or longer, the DPS
has kept the finances and operations of DPS and HFCC as separate as its
single legal entity status and its collective bargaining obligations permit. 

MERC directed an election for “all nonsupervisory full-time and part-
time support employees employed at [HFCC] and included in the bar-
gaining unit of employees of [DPS/HFCC] currently represented by the
[Federation].” These employees shall vote whether they wish to be rep-
resented by Petitioner or continue to be represented by the Federation.

Unfair Labor Practices

AFSCME Local 3667 Riverview Firefighters Association –and- City of
Riverview, Case No. CU11 A-001 (December 19, 2011)

ALJ Julia Stern found that the Union did not violate the Act when it
issued a press release criticizing the City for implementing a central dis-
patch operation and allegedly failing to properly staff and train the as-
signed dispatchers.  The press release also noted that several grievances
were pending before the City on the new dispatch operation.  Judge Stern
concluded that the press release did not constitute unlawful restraint or
coercion, nor did it violate the Act in any way.  The Union’s efforts to
publicize its side of a labor-management dispute were protected by the
Act and the First Amendment since the alleged misconduct did not con-
tain specific threats of harm or coercive behavior.

The Commission affirmed the ALJ’s recommended decision.  Section
10(3)(a)(ii) prohibits a labor organization from engaging in conduct that
seeks to interfere, restrain, or coerce “a public employer in the selection
of its representatives for the purposes of collective bargaining or the ad-
justment of grievances.”  The Commission has previously found instances
of such violative activity only where a union’s conduct has been either vi-
olent in nature or very specific in its acts of interference coupled with a
refusal to bargain.  It has generally held employee communications with
employer officials on workplace matters to be protected activity under the
Act.  This protection extends to public speeches or discussions with elected
officials concerning union-management disputes, except where the state-
ments are grossly false and could unreasonably alarm the community.

The Commission found an insufficient basis to conclude that the Union’s
press release interfered with, restrained, or coerced the City’s selection of a
bargaining representative to handle the pending grievances involving the
central dispatch system.  The press release was merely an attempt to invoke
support from the public on a matter of public concern.  The City’s disagree-
ment with the Union’s position did not rise to the level of interference or
coercion that violates the Act.  As such, the case was dismissed.

Southfield Public Schools –and- Michigan Educational Support Per-
sonnel Association (MESPA) –and- Educational Secretaries of South-
field (ESOS), Case Nos. C09 B-017 & C09 B-019 (November 15, 2011)

ALJ Julia Stern found the District violated the Act when it unilaterally
eliminated its practice of paying employees for association release time.
These payments had become an established term and condition of employ-
ment for bargaining unit members represented by both Unions.  The District
had a duty to bargain in good faith with the Unions before eliminating this
practice and it failed to give them an opportunity to demand bargaining before
unilaterally eliminating this term of employment.  The Unions did not waive
their right to bargain by failing to demand bargaining.

The Commission affirmed the ALJ’s decision and recommended
order.  The District violated its duty to bargain in good faith with each
Union before eliminating the practice of paid association release time,
which it failed to do.  An employer who notifies the union of its deci-
sion only after the decision becomes a fait accompli violates its obli-
gation to bargain in good faith.  The obligation to request bargaining
is waived if such a request would have been either futile or the bar-
gaining subject change was a fact accomplished when notification was
received.  The District was ordered to cease and desist, reinstate its
practice of providing members with 100 days of paid association leave
per year, upon request to bargain in good faith with the Unions over
paid association leave, and to post a notice of wrongdoing.  �

MERC UPDATE
(Continued from page 21)
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MERC’S FREE-OF-CHARGE
GRIEVANCE ARBITRATOR
SELECTION PROCESS

Ruthanne Okun
Director, Bureau of Employment Relations/MERC

Some years ago, via our MERC Corner, we notified you that
the Michigan Employment Relations Commission had revised its
Grievance Arbitrator Selection Process.  We thought it would be
timely and helpful to remind you of this free-of-charge service of-
fered by MERC.  It may assist you and your clients when selecting
an arbitrator to handle grievance arbitrations in both the public
and private sectors.  The process is set forth below.

Introduction
Pursuant to its authority to aid parties in resolving labor dis-

putes [set forth in Section 10 of the Labor Mediation Act, 1939
PA 176, as amended, MCL 423.10], MERC maintains a list of
skilled arbitrators qualified to perform grievance arbitration in the
field of labor relations. MERC will assist [public and private sec-
tor] parties to a grievance dispute to select a grievance arbitrator.
There is no charge for this service.  Please note, however, that the
daily rate will be set by the arbitrator and is solely the obligation
of the parties, as are any costs associated with the arbitration.
MERC will not seek to enforce or vacate awards, and will not col-
lect fees.

Selection

A. Requirements
Prior to providing the parties with a list of arbitrators, the par-

ties must submit:
(1) A Petition for Grievance Arbitration (see section F. below

—  How to File a Petition)
(2) A copy of the collective bargaining agreement or other

written agreement designating MERC as a source for se-
lecting an arbitrator
(a) The expiration date of the contract or agreement
(b) Two copies of the grievance procedure
(c) Two copies of the contract provision(s) alleged to

have been violated
(3) Two copies of the grievance and any response to it

B. MERC Arbitrator Selection Process
Upon receipt of the items required for filing a Petition for

Grievance Arbitration, MERC will assist the parties to select an ar-
bitrator according to the terms of the parties’ contract or agreement.

If the arbitrator selection process is set forth in the contract
or agreement, MERC will follow that process.  If an arbitrator se-
lection process is not set forth in the contract or agreement, MERC
will provide the parties with a list of 15, with the biographies and
daily rates for those persons listed.  Per Commission policy, either
party may object to any name on the list for reasons of “advocacy”
as defined in MERC’s Administrative Rules, and a replacement
name will be provided.

The arbitrator will be picked based on the parties’ mutual se-
lections after MERC receives each party’s list.  MERC will notify
the parties and the arbitrator of the appointment.

If the parties are unable to make a mutual choice from the
first panel, MERC will furnish up to two additional panels.  If the

parties are unable to make a mutual choice after three panels,
MERC may appoint an arbitrator, depending on the circum-
stances.  MERC will not appoint an arbitrator whose name has
been struck by either party.

If, during the arbitrator selection process, a party fails to re-
turn the list within the time specified or fails to rank the names
therein, MERC will appoint an arbitrator from the list of the re-
sponding, non-objecting party.

The issuance of a panel of names or a direct appointment is
neither a determination of whether a matter can be arbitrated, nor
an interpretation of the terms and conditions of the collective bar-
gaining agreement or other written agreement.  The resolution of
such disputes rests solely with the parties.

C. Choosing a Hearing Date
Once an arbitrator is selected, the arbitrator and the parties

will mutually establish a date for the hearing.

D. Arbitrator’s Authority & Rules
The arbitrator’s authority is derived from the parties’ collec-

tive bargaining agreement or other written agreement.
The rules governing the arbitration are established by the col-

lective bargaining agreement or other written agreement.  The par-
ties and the arbitrator may mutually agree on the rules governing
the arbitration.

E. MERC’s Involvement
MERC’s involvement is limited to assisting parties to select

and, thereafter, appointing an arbitrator.  The arbitrator will set his
or her own daily rate, other fees and costs, the date and time of
hearing, and the time limits for the parties to respond.  MERC as-
sumes no responsibility for either enforcing or vacating awards,
or for the collection of fees.

F. How to File a Petition
A Petition for Grievance Arbitration form is available under

the “Forms” link on MERC’s website at www.michigan.gov/merc,
or by calling MERC’s Detroit office at the number listed below.

Alternatively, the party requesting the service may submit a
Petition for Grievance Arbitration in the form of a letter which in-
cludes the following information:

• Contract expiration date
• Whether the Petition is filed by the employer, the union or
jointly

• The employer’s name, address, phone number and fax
number

• The employer representative’s name, title, mailing and
email addresses, phone number and fax number

• The labor organization’s name, address, phone number and
fax number

• The labor organization’s representative’s name, title, mail-
ing and email addresses, phone number and fax number

• Name of grievant
• Brief description of the grievance
• Printed name and title of person filing Petition
• Signature of person filing Petition
• Date
Submit the completed Petition, along with the other materials

requested in the Requirements (see Section A), to MERC’s Detroit
office.  Please contact either MERC’s Detroit or Lansing office if
you have any questions.

MERC’s Detroit Office MERC’s Lansing Office
(313)  456-3510 (517) 373-3580 �
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STATEMENT OF EDITORIAL POLICY
Labor and Employment Lawnotes is a quarterly journal
published under the auspices of the Council of the Labor and
Employment Law Section of the State Bar of Michigan.
Views expressed in articles and case commentaries are those
of the authors, and not necessarily those of the Council, the
Section, or the State Bar. We encourage Section members
and others interested in labor and employment law to submit
articles, letters, and other material for  possible publication.

Stuart M. Israel, Editor
John G. Adam, Associate Editor

WORKPLACE BULLYING FROM A
PLAINTIFF’S PERSPECTIVE
(Continued from page 1)

ing what is considered normal feedback or commentary, and what
steps over the line into harassment and bullying.  Even the identity
of the speaker and the recipient are critical factors in determining
whether conduct constitutes bullying.  Thus, while somewhat dour
U.S. Ambassador John Bolton’s “temper and treatment of staff
aides” was often mentioned during his failed attempt to be con-
firmed in 2006 (Trish Turner & the AP, No Plan for Bolton Confir-
mation in Senate, FoxNews.com (Nov. 10, 2006)
(http://www.foxnews.com/story/ 0,2933,228498,00.html)),  Justice
Elena Kagan’s “temper” – which she would not hesitate to show
and which was sometimes accompanied by “blisteringly frank lan-
guage” has been largely ignored, largely because of her overall in-
tellect, good nature, and affability. (Nancy Benac, Kagan’s life an
undeviating course to high court, MSNBC.Com (June 27, 2010)
(http://www.msnbc.msn.com/id/ 37959702/ns/politics/t/kagans-life-
undeviating-course-high-court/).)

JUDICIAL RELUCTANCE TO TAKE ON THE ISSUE OF
BULLYING IN THE WORKPLACE.

Given the complexities of workplace bullying, and the general
deference of courts to business decisions and judgments, the reluc-
tance of courts to take on the issue of workplace bullying with ap-
propriate urgency is not completely surprising.  The Second Circuit,
for example, emphasized the cautious approach that courts should
take with “hostile work environment cases” to ensure their “linkage
or correlation to the claimed ground of discrimination,” because to
do otherwise would be to convert federal courts into “court[s] of
personnel appeals.” (Alfano v. Costello, 294 F.3d 365, 377 (2d Cir.
2001).)  

Numerous articles have reviewed and analyzed failed efforts
by employees to use traditional tort remedies or status-based causes
of action in situations of gender-neutral harassment. (See, e.g.,
David C. Yamada The Phenomenon of ‘Workplace Bullying’ and
the Need for Status-Blind Hostile Work Environment Protection, 88
Geo. L.J. 475, 491-523 (Mar. 2000).)  Employees have brought
claims for intentional infliction of emotional distress, negligent in-
fliction of emotional distress, status based discrimination and ha-
rassment under state law or Title VII, civil assault, civil battery, and
whistleblowing.  Other employees have brought claims under less
common torts, including for defamation, or tortious interference
with contract or prospective business relationship.

Notably, this is not simply true of cases in which plaintiff’s
allegations of bullying might be viewed with some skepticism.
Indeed, a case that our firm recently filed exemplifies how extreme
workplace bullying can be, without being considered actionable
under a traditional tort remedy.  In that case our client was the vic-
tim of extreme bullying conduct by a male supervisor.  He would
constantly threaten to fire her and constantly harass her.  He would
even repeatedly call her on her cell phone while she was in the
restroom.  

At the same time, there was no colorable status-related harass-
ment claim because her supervisor treated all of his subordinates in
this same manner.  Moreover, our client could not demonstrate an
adverse employment action because her supervisor reviewed her
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positively and our client was promoted and received raises.  Indeed,
the company itself found the events unremarkable because from a
cultural perspective, her supervisor’s conduct was not that unusual.

Our client only decided to pursue litigation because the bully-
ing forced her out of the workplace on a stress-induced leave that
was so severe that she developed physical symptoms, including fa-
cial lesions.  Even so, a Michigan circuit court recently held that –
despite the constant verbal threats, harassment and bullying – Ms.
Stocki could not state a claim for intentional infliction of emotional
distress, and ultimately dismissed her case.

By contrast, those cases in which bullying conduct has been
found to support viable claims inevitably involve some conduct that
can be reclassified as separately tortious conduct. The often-cited
Indiana Supreme Court decision is Raess v. Doescher is illustrative.
Plaintiff, an operating room perfusionist (the individual charged
with overseeing the heart/lung machine), sued Dr. Daniel Raess, a
cardiovascular surgeon that had bullied him, for assault, intentional
infliction of emotional distress, and tortious interference with em-
ployment. (Raess v. Doescher, 883 N.E.2d 790, 793 (Ind. 2008).)
The two had a verbal altercation in which Dr. Raess had “aggres-
sively and rapidly advanced on the plaintiff with clenched fists,
piercing eyes, beet-red face, popping veins, and screaming and
swearing at him.” (Id. at 794.)  The trial court permitted plaintiff to
introduce expert testimony characterizing Dr. Raess as a “workplace
bully,” a ruling that the Indiana Supreme Court could not review
because defendant did not preserve his objection. (Id. at 796-97.)
The Indiana Supreme Court did find that the concept of a “work-
place bully” was relevant to plaintiff’s claims and found no abuse
of discretion in the trial court’s refusal to provide an instruction lim-
iting the jury’s consideration of whether Dr. Raess was a “work-
place bully.” (Id. at 799-99.)

Ultimately, however, what enabled plaintiff to state a viable
claim was the fact that Dr. Raess’s conduct separately constituted
an assault. (Id. at 794.)  Plaintiff’s conduct had created reasonable
apprehension by plaintiff that Dr. Raess was “going to hit him,” a
fact that turned Dr. Raess’s bullying into an assault. (Id.)  

A similar “plus” factor existed in Thompson v. Tracor Flight
Sys., Inc., a bullying case filed in California.  There, the California
Court of Appeal upheld the jury’s determination that defendant’s
bullying resulted in plaintiff’s constructive discharge even though
it was status-neutral.  The key circumstance in Thompson, however,
was the retaliatory nature of the bullying – i.e., that it was done in
response to plaintiff’s opposition to defendant’s discriminatory
practices. (Thompson v. Tracor Flight Sys., Inc., 86 Ca. App. 4th

1156, 1165 (2001).)  

Thus, although such cases perhaps reflect the increased re-
ceptiveness of courts to claims of workplace bullying, the change
is slight at best.  Rather than treating bullying itself as actionable,
the cases still attempt to reclassify the bullying as conduct other-
wise actionable under existing tort theories.  In this regard, it is
interesting to note that even the jury in the Raess case held that
the bullying was not sufficient to constitute intentional infliction
of emotional distress.  Still, the recognition of the trial court and
the Indiana Supreme Court in Raess of the relevance of workplace
bullying (and expert testimony regarding this subject) to a claim
for assault or intentional infliction of emotional distress reflects
increased recognition of workplace bullying as a distinct form of
misconduct.

THE FUTURE OF WORKPLACE BULLYING.

Given the general reluctance of courts to adjudicate work-
place bullying through existing tort remedies, there has been in-
creased focus on passing legislation specifically targeting
workplace bullying.  Such efforts have been well-documented.
(See, e.g., Carol R. Gibbons et al., Don’t Get Pushed Around, ACC
Docket at 87-90 (Apr. 2010).)  And while anti-bullying legislation
has been adopted in response to school bullying – indeed, as of
2011, 47 of the 50 states (all
except Michigan, Montana and
South Dakota) had passed
school anti-bullying legislation
(Victoria Stuart-Cassel et. al.,
Analysis of State Bullying Laws
& Policies App. B (submitted
U.S. Dept. Ed. 2011)(since that
report was issued, Michigan
passed a school anti-bullying
law in December of 2011 (See
MCL 380.1310b)), no state
has passed anti-bullying legislation focused on the workplace.
(See, e.g., Kate Rogers, New Bill Targets Workplace Bullying,
FoxBusiness Online Ed (July 12, 2011).)  

Despite the lack of success domestically, such legislative ef-
forts have been fruitful abroad.  A number of foreign countries
have passed workplace bullying laws, including Sweden, Canada,
the Netherlands, and Turkey.  At a minimum, in an increasingly
multi-national business climate, such international laws prohibit-
ing bullying provide a potential source of rights for employees
working for companies based in or doing business in those coun-
tries.

Interestingly, separate factors are causing businesses to focus
on workplace bullying.  Workplace violence, for example, has been
a growing concern for the business community, and has been of
greater focus given the current economic conditions. (Ross Arrow-
smith, Stress of Weak Economy May Increase Workplace Violence,
Workplace Violence News (Nov. 30, 2008.)  Given the linkage be-
tween workplace violence and workplace bullying, the business
community is also starting to focus on workplace bullying. (See,
e.g., Susanne Sclafane, What Employers Should Do About Work-
place Bullying, Property Casualty 360 (Apr. 1, 2011).)  Notably,
OSHA has defined workplace violence to include “threats and ver-
bal abuse,” not simply physical violence for some time. (U.S. Dept.
Labor Occupational Safety & Health Admin., Workplace Violence
informational fact sheet (2002).)

Even beyond its linkage with workplace violence, there is
growing recognition of the business costs of workplace bullying
itself.  More and more studies and surveys reveal the prevalence
of bullying and its economic impact, and businesses are starting
to pay attention.  One recent survey, for example, found that 35
percent of the workforce – over 53 million workers – claimed
to have been the victim of bullying. (Workplace Bullying Insti-
tute, 2010 U.S. Workplace Bullying Survey.)  58 percent of
those claiming to have been bullied were women. (Id.)  In fact,
bullying is four times more prevalent than illegal harassment.
(Workplace Bullying Institute, 2007 U.S. Workplace Bullying
Survey.)  

(Continued on page 4)

“Workplace bullying.”
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WORKPLACE BULLYING FROM A
PLAINTIFF’S PERSPECTIVE
(Continued from page 3)

The negative ripple effects of such bullying on the bottom-
line of businesses have been equally eye opening.  A 2002 Orlando
Business Journal article, for example, cited a bullying survey of
9,000 federal employees that estimated a cost of more than $180
million from bullying due to lost time and productivity alone. (Liz
Farrell, Workplace bullying’s high cost:  $180 M in lost time, pro-
ductivity, Orlando Business Journal (March 2002).)  These costs
stem from secondary effects of bullying such as lost productivity,
worker turnover, low morale, increased absenteeism and medical
and worker’s compensation claims, and increased legal expense.
(Washington State Dept. of Labor & Indus., Workplace Bullying
and Disruptive Behavior:  What Everyone Needs to Know Rpt. #
87-2-2011 (April 2011); Catherine Mattice, The Cost of Work-
place Bullying, www.NoWorkplaceBullies.com (July 2009);
Charlotte Rayner and Loraleigh Keashly, Bullying at work: A per-
spective from Britain and North America, Counterproductive
Workplace Behavior 271-296 (2004) (Fox, S. and Spector, P.
(Eds).)  Obviously, from a business perspective, such facts and
numbers become difficult to ignore, and as a result, employers are
beginning to implement bullying policies out of economic self-
interest.  Moreover, pressure from insurers regarding the escalat-
ing costs associated with bullying is spurring businesses to
develop and implement robust anti-bullying policies. (Mike Tsik-
oudakis, Web Exclusive: Stay mindful of cyber bullying in the
workplace, Business Insurance (April 3, 2011); Lori Johnston,
Workplace bullying could spawn new wave of insurance coverage,
Insurancequotes.com (http://www.insurancequotes.com/insur-
ance- workplace-bullying/).)

PRACTICAL ADVICE FOR EMPLOYEES FACING 
WORKPLACE BULLYING.

Given the legal landscape, what should an employee who is
being bullied do?

For one, become active and informed.  Document and record
instances of bullying. Create a log of bullying events, save voice-
mails and print e-mails.  Review your employment policies and
other policies.  Depending on the circumstances, speak to your
human resources department.  If the situation is serious enough,
consult an attorney.

The importance of consulting an attorney cannot be overem-
phasized given the changing legal landscape related to bullying.
Women and minorities, for example, may be able to brings claims
– under the proper circumstances - for what otherwise appears to
be gender-neutral bullying.  In EEOC v. National Educ. Ass’n,
Alaska, for example, the Ninth Circuit overturned the trial court’s
grant of summary judgment even though the conduct of plaintiff’s
supervisor was “not, on its face, sex- or gender-related” and even
though plaintiff’s supervisor lacked the intent to drive women out
of the workforce. (EEOC v. National Educ. Ass’n, Alaska, 422
F.2d 840, 844-45 (9th Cir. 2005).)  Rather, the Ninth Circuit
stressed that plaintiff could state actionable claims, regardless of
these facts, if she could adduce evidence that the bullying “dif-
fered sufficiently in quality and quantity” based on a protected
classification. (Id. at 844.)  Thus, despite the general reluctance
of courts to adjudicate claims of workplace bullying, employees

may be able to seek and obtain relief through the courts given the
proper fact pattern.

Moreover, given changing societal values and the evolving
perception of workplace bullying, employees may soon find courts
more open to litigating workplace bullying claims through tradi-
tional tort remedies.  The passage of anti-bullying and anti-hazing
laws reflect growing societal disapproval of bullying, the likely
result of increased understanding of the anti-social and destructive
nature of bullying.  This change may eventually permit employees
to redress bullying through tort claims such as intentional inflic-
tion of emotional distress, defamation, and tortious interference
that are based on or include some element reflecting social norms
and standards.  

Finally, implementation of bullying policies by employers
will not only provide internal mechanisms for redressing work-
place bullying, but may even-
tually provide a legal remedy
when employers fail to pro-
tect their employees from
bullying.  Many states –have
developed bodies of law that
permit employees to enforce
employee policies under the
proper circumstances, even
when such policies are not
part of an employee’s con-
tract. (See, e.g., Toussaint v.
Blue Cross Blue Shield of
MI, 408 Mich. 579 (1980);
Duldulao v. St. Mary of
Nazareth Hosp. Ctr., 115 Ill.
2d. 482, 489-492 (1987); Weiner v. McGraw-Hill, Inc., 57 NY2d
458, 465-466 (1982); Leikvold v. Valley View Community Hosp.,
141 Ariz. 544, 546-548 (1984); Brooks v. Trans World Airlines
Inc., 574 F. Supp. 805, 808-810 (D. Colo. 1983); Lincoln v. Ster-
ling Drug, Inc., 622 F. Supp. 66, 67 (D. Conn. 1985); Pine River
State Bank v. Mettille, 333 NW2d 622, 626-627 (Minn. 1983);
Southwest Gas Corp. v. Ahmad, 99 Nev. 594, 595 (1983).)  Em-
ployers that implement policies are likely to actively implement
and enforce them, not simply based on economic self-interest, but
because of liability risks associated with uneven enforcement.
Such circumstances will help to create expectations in employees
regarding the binding nature of the policies, and should eventually
permit employees to enforce them to their benefit, where the fail-
ure to act by an employer leads to an employee’s constructive dis-
charge.

There is no doubt that workplace bullying remains a serious
problem for employees.  There is, however, a growing recognition
that workplace bullying is a problem for everybody, not simply em-
ployees, and employees stand a better of shot of obtaining relief
from within their own organization as a consequence.  Employees
seeking legal redress are still at a disadvantage given the current
state of the law, although a small, but growing body of case law
suggests that at least in extreme cases, employees may be able to
obtain some relief from the courts.  Moreover, in the larger context,
there appears to be significant momentum building to bring about
concrete changes in how the legal system treats workplace bullying,
and to pass workplace bullying legislation analogous to school anti-
bullying and anti-hazing laws that have already been enacted in the
majority of states. �

“More workplace
bullying.”
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EQUAL PROTECTION 
CLAUSE EXPANDED

Larry Gagnon

In Coalition to Defend Affirmative Action v. Regents of the Univ
of Michigan, Docket Nos 08-1387, 08-1839, 08-1534, 09-1111 (July
1, 2011), the Sixth Circuit Court of Appeals effected a revolutionary
expansion of the Equal Protection Clause. The Court, in a 2 to 1 vote,
held that an amendment to the Michigan Constitution to, inter alia,
prohibit the State of Michigan and Michigan public universities from
discriminating on the basis of race, sex, color, ethnicity or national
origin violated the Equal Protection Clause of the Fourteenth
Amendment to the U.S. Constitution. Examining the factual differ-
ences between this case and the precedents relied on by the Court
brings into sharp focus the Constitutional metamorphosis produced.
This remarkable decision demands attention even if only as an alert
to the extraordinary perspective of two sitting judges.1

The facts in this case are not in dispute. Certain Michigan public
colleges and universities have adopted race-conscious admissions
policies. In November of 2006, Michigan voters approved a Consti-
tutional amendment to prohibit the kinds of racial preferences inher-
ent in such admissions policies.

The two-member majority of the Sixth Circuit relied heavily on
two Supreme Court decisions: Washington v. Seattle Sch. Dist No.
1, 458 US 457 (1982) and Hunter v. Erickson, 393 US 385 (1969).
Washington and Hunter present parallel factual backgrounds and
enjoy parallel traditional Equal Protection Clause support. 

In Hunter, the Akron City Council enacted a fair housing ordi-
nance to outlaw racial discrimination. Thereafter, an amendment to
the city charter passed which had been placed on the ballot by peti-
tion. The amendment provided that any ordinance (including any in
effect) which regulated the use, sale, advertisement, transfer, listing,
assignment, lease, sublease, or financing of real property on the basis
of race, color, religion, national origin, or ancestry must first be ap-
proved by a majority of the voters before becoming effective. 

In Washington, the Seattle School District enacted the “Seattle
Plan” for desegregation of its schools. The plan included mandatory
busing. Subsequently, a statewide initiative (Initiative 350) termi-
nated the use of mandatory busing for purposes of racial integration
in public schools. Initiative 350 prohibited school boards from re-
quiring any student to attend a school other than the one geograph-
ically nearest or next nearest to his home, but provided many
exceptions. These exceptions permitted school boards to assign stu-
dents away from their neighborhood schools for virtually all of the
non-integrative purposes required by their educational policies. 

In Hunter, the Supreme Court quickly determined the uncon-
tested fact that Akron’s ordinance was meant “to end housing discrim-
ination based on race, color, religion, national origin or ancestry”.  393
US at 391. The not-at-all-subtle goal of the ballot petition was to main-
tain the practice of racial discrimination in the sale and rental of hous-
ing. Thus, the ballot proposal violated the traditionally accepted
meaning and intent of the Equal Protection Clause; i.e. citizens are not
to be given a lesser opportunity to achieve the American dream simply
because of their race. 

The Seattle Plan, in Washington, was also designed to end dis-
crimination based on race. Initiative 350, like the Akron ballot pro-
posal, sought to maintain the pre-existing racial discrimination.
Citing Hunter extensively, the Supreme Court held that Initiative 350

likewise violated the Equal Protection Clause. 458 US at 457-458.

The Sixth Circuit, in the persons of Judges Cole and Daughtrey,
turned the Equal Protection Clause on its head. Unlike the factual
background in Hunter and Washington, the goal of the challenged
law (an amendment to the Michigan Constitution) was to end racial
preferences (i.e. racial discrimination). The University of Michigan,
and other public universities, had implemented admission policies
to give preferences based solely on race. These admission policies
were not a response to unequal opportunities for admission but rather
unequal (disproportionate) results in admission. According to Judges
Cole and Daughtrey, the Equal Protection Clause protects racial dis-
crimination  attempting to achieve racial equality in results - at the
cost of racial equality in opportunity.

  
   
 
 
 
  
 
  
    


The significant redirection of the Equal Protection Clause was
no mean feat. The effort exerted by Judges Cole and Daughtrey can-
not be overstated. It is no easy task to produce 32 pages of “Analy-
sis” without mentioning that the challenged law was intended to
ensure equal racial opportunity or that the target of the law was un-
ambiguously racially motivated. Equally impressive, throughout said
32 pages, there is no discussion of any justification for the racial dis-
crimination practiced by the universities.  

This decision portends other victories for social engineers. Per-
haps the University of Michigan can finally do something about the
advantage enjoyed by Asian students. It is widely known that Asian
students (with parental urging) have adopted disciplined study habits.
This has resulted in Asian students’ disproportionate success in
achieving higher grades and higher test scores and thus an unfair ad-
vantage toward meeting these two non-racial admissions criteria.2

When U of M social engineers awaken to the fact that gradua-
tion rates among races are not equal, the University of Michigan may
require that grades and test scores be based on a curve for each race
separately.3 Judges Cole and Daughtrey may well conclude that the
Equal Protection Clause demands nothing less.  

Attorneys advising public entities and attorneys who may be af-
fected by constitutional prohibitions (i.e. the rest of us) should be
aware of the implications of this Sixth Circuit’s decision. When ap-
pearing before the Sixth Circuit, attorneys must let their reach exceed
their grasp. Attorneys should not be hindered by antiquated concepts
such as “the letter of the law” or “the spirit of the law”. 

— END NOTES –

1  The Sixth Circuit has voted to rehear this case en banc. Order filed September 9, 2011.
2 Asian Americans also have achieved academic success after admission. For example, over the
ten years 1997 – 2006, Asian American undergraduate students at the U of M achieved four-
year graduation rates which averaged 74.5% - higher than any other identified Race/Ethnicity.
sitemaker.umich.edu/obpinfo.

3 For example, over the ten years 1997 – 2006, African American undergraduate students at the
U of M achieved four-year graduation rates which averaged 47.7% while White/Unknown av-
eraged 73.2%. sitemaker.umich.edu/obpinfo. 

4  Comments and questions in response to this article are welcome. L.gagnon12@comcast.net.  �
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(248) 398-5900 or israel@legghioisrael.com.

PROJECT LABOR 
AGREEMENTS

"They're Back" – At Least For Now

Richard A. Hooker
Varnum LLP

In the Fall 2001 issue of Lawnotes, we reported on Public Act
98, which essentially prohibited the use of Project Labor Agree-
ments (PLAs) on all publicly funded construction projects  A PLA
is an agreement covering work on a construction project under
which all contractors and subcontractors must be or become sig-
natory to collective bargaining agreements with the applicable
building trades union. Since most of those projects are subject to
the federal Davis-Bacon Act's prevailing wage provisions, or those
of the companion Michigan Act, the chief significance of PA 98
was simply relief to contractors from the PLA requirement they
be signatory to a Building Trades Union Agreement.  PA 98 had
no application to projects or PLAs already in existence at the time
of its passage; nor did it prevent or prohibit PLAs on privately-
funded projects.

By Order dated February 29, 2012, however, enforcement of
PA 98 has been enjoined by the U.S. District Court for the Eastern
District of Michigan.  Mich Bldg & Constr Trades Council v Sny-
der, (ED Mich 2/29/12).  In an Opinion authored by District Judge
Victoria Roberts, the District Court found the Michigan statute is
a state regulation of labor relations preempted by federal law,
specifically the National Labor Relations Act and the U.S. Con-
stitution's Supremacy Clause.  The District Court placed specific
emphasis on the NLRA's protection of collective bargaining as
protected activity, as well as its express authorization of pre-hire
agreements in the construction industry.

So for now, the State, the various subordinate governmental
entities, school districts and other public entities may once again
fund projects that include the requirement of a PLA.  At this writ-
ing, the Snyder Administration and Michigan Attorney General
Schuette have appealed the District Court’s ruling to the Sixth Cir-
cuit, and they have also moved for a stay of the District Court’s
Order. Both remain pending.   �

NEW LAW AFFECTS 
EMPLOYEE LEASING 
ORGANIZATIONS

Christina K. McDonald
Dickinson Wright PLLC

A new law dramatically affecting employee leasing took ef-
fect on January 1, 2012.1 An employee leasing company, formally
known as a professional employer organization (“PEO”), is a busi-
ness that provides human resources and staffing services to its
clients.  Both PEOs and businesses utilizing PEOs should be fa-
miliar with the new Michigan Professional Employer Organiza-
tion Regulatory Act (“Act”)2 because it affects new and existing
PEO-client relationships. 

The driving force behind the Act appears to be a desire for
Michigan’s Unemployment Insurance Agency (“UIA”) to raise
fees and increase unemployment insurance tax contribution rates
to increase the State’s unemployment compensation fund.  That
increase, in turn, would reduce the three billion dollars that the
State owes to the federal government for unemployment benefit
distributions.3 The Act allows the Michigan Department of Li-
censing and Regulatory Affairs (“LARA”) to collect license and
application fees estimated to raise $2.7 million in the first three
years of the Act’s implementation.  At least 30 states have adopted
PEO legislation in recent years.4

I. OVERVIEW OF NEW LAWS AFFECTING 
EMPLOYEE LEASING

A. PEO Licensing Requirements
A PEO is defined under the Act as any person or entity en-

gaged in the business of providing employer services to a client.5

Generally, a PEO and its clients are “coemployers” of all employ-
ees who provide services under a PEO relationship.6

Under the new legislation, all PEOs must be licensed by
Michigan’s Department of Licensing and Regulatory Affairs
(“LARA”) by September 1, 2012.7 Several exemptions to the li-
censing requirements are available:8

• A person whose principal business activity is not entering
into professional employer agreements and does not hold
itself out as a PEO does not need to obtain a PEO license.

• A provider of temporary help services does not need to ob-
tain a PEO license.

• Certain independent contractor arrangements are also ex-
empt from the licensure requirements.

To become licensed, a PEO must submit a completed license ap-
plication to LARA, along with the required application fee, by July
1, 2012.  The license application requires the following information:ix

• The PEO’s name.
• The address of the principal place of business of the PEO
and the address of each office it maintains in Michigan.

• The PEO’s taxpayer identification number.
• A list by jurisdiction of each name under which the PEO
has operated in the preceding 5 years.

• A statement of ownership.
• A statement of management.
• An audited financial statement describing the financial con-
dition of the PEO.

• A certification that the PEO has made an election under
section 13m of the Michigan Employment Security Act.

PEO licenses must be renewed annually.  Under the Act,
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LARA is required to maintain a publicly available list of all li-
censed PEOs.  Limited PEO licenses are available for PEOs domi-
ciled outside of the State of Michigan.10

B. Minimum Working Capital Required
The legislation also requires PEOs to maintain a minimum of

$100,000 in working capital, as reflected in the annual financial
statements that must be submitted to LARA with the license ap-
plications.11 Alternatively, a PEO may present LARA with evi-
dence of a bond, irrevocable letter of credit, or securities with a
minimum market value of $100,000 to secure payment of PEO
taxes, wages, and benefit payments.

C. Law’s Impact on New and Existing PEO-Client 
Agreements
Businesses utilizing PEOs should be aware of the new legis-

lation because it affects existing and subsequently executed con-
tracts between PEOs and their clients.  For example, the following
terms must be included in any PEO-client agreement executed
after September 1, 2012:12

• The responsibility of the PEO and the client to pay wages,
to withhold taxes, including unemployment taxes, and to
make employee benefit payments for covered employees.

• The responsibility of the PEO and the client to hire, disci-
pline, and terminate employees.

• The responsibility of the PEO and the client to comply with
Michigan’s Worker’s Disability Compensation Act. 

Each professional employer agreement executed on or after
September 1, 2012 also must require that the PEO provide written
notice to each covered employee affected by the agreement “re-
garding the general nature of the coemployment relationship be-
tween and among the PEO, the client, and that covered
employee.”13

In addition to the above-listed terms, which must be included
in all new PEO-client agreements, the law implies certain terms
and obligations into all PEO-client relationships, including those
governed by existing agreements.  Unless a PEO-client agreement
expressly provides to the contrary, the following terms will be im-
plied into all PEO-client agreements:14

• The client is solely responsible for the quality, adequacy,
or safety of the goods or services produced or sold in the
client’s business.

• The client is solely responsible for the for the acts, errors,
and omissions of its employees, including the directing, su-
pervising, training, and controlling their work, unless acting
under the express direction and control of the PEO.

• The client is not liable for the acts, errors, or omissions of
the PEO or a covered employee when the employee acts
under the PEO’s sole direction and control.  Similarly, the
PEO is not liable for the acts, errors, or omissions of a
client or a covered employee when acting under the client’s
sole direction and control.

• All employees will be considered the client’s employees
for purposes of general liability insurance, fidelity bonds,
surety bonds, employer’s liability not covered by worker’s
compensation, and/or liquor liability insurance.  

• A PEO is not considered as engaged in the sale of insurance
or in acting as a third party administrator by offering, mar-
keting, selling, administering, or providing professional
employer services that include employee benefit plans.

• A client and a PEO are each considered an employer for
purposes of sponsoring retirement and welfare benefit plans
for its covered employees. 

• Employees whose services are subject to sales tax are con-
sidered the client’s employees for purposes of collecting and
levying sales tax on the services performed by the employee.  

• Taxes assessed on a per capita or per employee basis are to
be assessed against the client.  

• A PEO is allowed to deduct from gross income all fees
charged to a client for purposes of taxes, assessments, or
license fees levied on the PEO. 

• PEOs are permitted to apply any applicable small business
allowances or exemptions on behalf of the client for taxes and
assessments that are imposed on the basis of total payroll.

Under Section 5 of the Act, a PEO agreement may not affect
any collective bargaining agreements, the rights of employees
under state or federal law, or existing laws applicable to any client
or covered employee.15

D. Penalties for Violating the Act
Like many statutes, the Act imposes penalties for each viola-

tion.16 Violations of the Act include fraud or deceit in obtaining or
renewing a license, aiding or abetting another person in an unli-
censed PEO practice, engaging in regulated activities without a li-
cense, or being convicted of a crime relating to the operation of a
PEO.17 Sanctions for violating the Act include license limitations,
license suspensions, license denials, license revocations, or the im-
position of a $5,000 fine, censure, probation, and/or restitution.  In
addition, any person who knowingly and willfully violates the Act,
or who aids and abets another in directly or indirectly violating the
Act, is guilty of a misdemeanor punishable by imprisonment for
not more than 1 year or a fine of not more than $10,000, or both.

II. THE ACT’S IMPACT ON UNEMPLOYMENT TAX
REPORTING
In addition to the licensing requirements and provisions per-

taining to PEO-client relationships described above, the Act also
added section 13m18 to the Michigan Employment Security Act
(“MESA”).  MESA Section 13m requires PEOs to file a report
with LARA so that LARA can determine the PEO’s status as a
“liable employing unit” under MESA.  If LARA determines that
a PEO is a liable employer, the PEO must complete an electronic
employer registration form to register its employer liability.19 A
liable employer PEO must comply with all of the requirements of
MESA that would apply to a contributing employer, including
paying the unemployment contributions of its client employers
based on the account information of each client employer. 

Section 13m of MESA permits all liable employer PEOs that
were operating prior to January 1, 2011, to elect to use either the
PEO-based reporting method for unemployment tax purposes or
to use the client-based reporting method until January 1, 2014, at
which time all PEOs will be required to use the PEO-based re-
porting method.  Section 13m of MESA sets forth the wage and
contribution reporting methods for all PEOs acting in Michigan.

III. CONCLUSION
On April 16, 2012, the Office of Regulatory Reinvention

(“ORR”) released recommendations to deregulate 18 occupations
in Michigan, including PEOs.  In final recommendation #B15, the
ORR recommended to Governor Snyder that PEOs “should be
deregulated” because the Act “fails to address the problem it was
purported to correct,” and  lacks “statutory substance to correct the
perceived problem” of manipulation of unemployment liability and
workers compensation rates for employers.20 The ORR’s recom-
mendation publication notes that Governor Snyder “has reviewed
the recommendation,” and that the ORR and LARA “will now work
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toward implementing the recommendations.”  It is unclear at this
time whether and when the Act will be repealed.  PEOs and em-
ployers utilizing PEOs should closely monitor these new develop-
ments relating to the Act.

—END NOTES—
1 On December 29, 2010, the Michigan Legislature adopted Public Act 370 governing PEOs.
On July 27, 2011, the Legislature amended the Act through Public Act 125 of 2011 to
delay the effective date of its operative sections to January 1, 2012.  

2 MCL 338.3721 et seq.

3 The legislative analysis of proposed Senate Bills 1037 and 1038 (2010) at the committee
and Senate levels both report the fiscal impact of the Act as follows:  “Due to extended
period of high unemployment experienced in Michigan, the Unemployment Compensation
Fund is currently in deficit. As of May 14, 2010, the outstanding loans from the Federal
government totaled nearly $3.88 billion.”

4 Id.

5 MCL 338.3723(k).

6 MCL 338.3723(b),(c).

7 MCL 338.3727.amended.

8 MCL 338.3723(k)(i)-(iii).

9 MCL 338.3727.amended.

10 MCL 338.3729.amended.

11 MCL 338.3735.amended.

12 MCL 338.3737.amended.

13 MCL 338.3737.amended(2).

14 MCL 338.3739.

15 MCL 338.3725.

16 MCL 338.3741.amended; MCL 338.3743.amended.

17 Section 7 of the Act provides that any person who has been convicted of a felony relating
to the operation of a PEO is prohibited from controlling, directly or indirectly, a PEO
doing business in Michigan.

18 MCL 421.13m.

19 LARA’s PEO application can be found at the following web address: http://www.michi-
gan.gov/documents/uia_1045_126953_7.pdf (last accessed Oct. 26, 2011).

20 The full text of the recommendations are available at http://www.michigan.gov/docu-
ments/lara/ORR_Occupational_Licensing_Recommendations_382437_7.pdf and the
press release relating to the recommendation is available at http://www.michigan.gov/
lara/0,4601,7-154-10573-275935--,00.html (last accessed April 18, 2012)).   �

NEW LAW AFFECTS EMPLOYEE
LEASING ORGANIZATIONS
(Continued from page 7)

PRIVATE EQUITY AND 
VENTURE CAPITAL FIRMS
AND THE NLRA: STRANGERS

IN A FOREIGN LAND
C. John Holmquist, Jr.

Holmquist Employment Law Firm

The single employer doctrine has been applied by the NLRB
and the courts in a number of circumstances to review the relation-
ship under the National Labor Relation Act (‘Act”) among parent
corporations and operating subsidiaries with respect to liability for
unfair labor practices.  Historically, the focus has been on four fac-
tors: functional interrelation of operations; centralized control of
labor relations; common management; and common ownership or
financial control. 1 Not all of the criteria must be present.  Common
ownership is considered to be less important, and common control
of labor relations is considered to be the most significant. 2

Private equity firms (“PEF”) and venture capital firms (“VCF”)
are structured to limit liability on the fund and personal level.  The
funds’ goal, in a general sense, is to identify companies that are un-
dervalued and to acquire them at the right price.  The funds then
work with the management of the portfolio companies to create
value by increasing revenues and cash flow with the intent of
preparing for sale or an initial purchase offer which results in a profit
for the funds.  Frequently, the fund’s representatives work closely
with management.

ABC News featured Lynn Tilton whose private equity firm,
Patriarch Partners, owns 75 companies, more than any other woman
in the United States, which generate over $8 billion a year in rev-
enues.  The story described her meetings with her management
teams as starting with hugs as they enter the room, followed by
“truth and harsh speak,” and hugs as they exit.  Obviously, much is
expected from the portfolio companies, and the PEF and VCF are
not going to be passive investors. 3

The recent economic downturn has resulted in PEF and VCF
being targets in actions brought under WARN for failure to give the
required statutory notice of closing. 4 To n determine whether a sin-
gle employer relationship exists, the courts have generally applied
the Department of Labor’s five factor test:  common ownership;
common directors and/or officers; de facto exercise of control; unity
of personnel policies emanating from a common source; and the
dependency of operations.  The purpose of the test is to determine
whether defendants had de facto control of the decision to imple-
ment a mass layoff of employees. 5

The single employer issue involving an investment firm under
the Act was recently considered by the 5th Circuit Court of Appeals
in Oaktree Capital Management v. NLRB. 6 In a 2-1 decision, the
panel enforced a Board order finding that the investment company
was liable for unfair labor practices as a result of its single employer
status with a related company.

An administrative law judge had reviewed the corporate structure
and operations and found that Oaktree maintained ownership and
control of Turtle Bay Resort in Hawaii through several intermediary
companies.  One of the related companies was Turtle Bay Resort
Property (“TBR property”).  The judge found that TBR realty was a
joint employer with Benchmark, an unrelated management company
which operated the resort pursuant to a management contract.

In applying the NLRB’s four factor test, the judge made the
following factual findings.  All of the officers of TBR realty were
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officers of Oaktree.  The only purpose of TBR realty was be a con-
duit for Oaktree to manage and to operate the resort.  The agreement
between Benchmark and TBR realty was signed by an officer and
principal of Oaktree.   TBR property reserved the final approval of
any labor agreement between Benchmark and the hotel employees.
An Oaktree representative maintained an office and a residence at
the resort and had frequent meetings with Benchmark representa-
tives and the general manager of the hotel.7 The Board affirmed the
findings of the judge for the reason given. 8

The case was before the 5th Circuit on cross petitions to en-
force and to vacate.  The court’s opinion contains a corporate struc-
ture chart which set out what the dissent stated was a complex but
hardly extraordinary corporate structure. 9 The majority enforced
the Board’s order.

In its decision, the majority found that Oaktree and TBR realty
shared common management and that TBR realty had no other of-
ficers or managers other than those of Oaktree.  The majority fo-
cused on the role of Russell Bernard who was the president of TBR
realty.  Substantial evidence supported the finding that Oaktree,
through Bernard, controlled labor relations and negotiations.  Brand
was actively involved in the contract negotiations with the union,
including the discussion of and approval of TBR realty’s economic
package and sent letters concerning the negotiations.

Oaktree argued that it could not an employer of the resort’s
employees because it was an investment manager with the limited
role to advise Oaktree’s investors who are the resort owners but who
exercise no day to day control over the resort of its labor relations.
The majority stated that Oaktree was acting not solely as an invest-
ment manager but also as an asset manager and the resort was one
of the assets.  Oaktree was the effective owner of the resort and had
to be consulted before any significant decisions were made by or at
the resort, including labor matters. 10

The dissent noted that the Board cited no Board authority that
applies the single employer theory to an investment advisor/man-
ager.  The Board’s use of the theory in the case was gratuitous and
unnecessary since TRB realty and Benchmark are joint employers
whose ability and motivation to comply with the Board’s order are
not in doubt. 11

The dissent stated that if the elements of the Board’s test are
taken too generally, the test would impose responsibility on virtually
any corporate parent for subsidiary or affiliate actions, because the
subsidiary is accountable to its parent corporation and because they
share common employees or officers.  The dissent cited the U. S.
Supreme Court’s decision in United States v. Best Foods 12 as es-
tablishing that it is not enough to establish liability based on dual
officers and directors making policy decisions and supervising ac-
tivities at a facility.

The fact that TBR realty is a “conduit” for Oaktree is of no
legal significance.  Similarly, finding common management be-
tween Oaktree and TBR realty proved nothing more than is allowed
by general principles of corporate law.  The dissent noted that the
majority relied on just two pieces of correspondence from Bernard
concerning the contract negotiations.  Absent some scheme to de-
ceive the union as to the identity of the “employer,” how the union
addressed Bernard should not be probative against Oaktree,

The dissent stated that the facts in this case were in stark con-
trast to traditional cases where one integrated company in an inte-
grated business is managing overall labor relations among the
related entities in order to disadvantage a union and directly benefit
its bottom line.  Oaktree’s business is the management of $80 billion
in forty investment funds; the resort’s business managed by TBR
realty and Benchmark is unrelated functionally to that of Oaktree.
The dissent concluded by noting that “the cost of discarding the

corporate is not justified when no labor law policy is advanced.” 13
While the shell of the Board’s test appears to be intact, the substance
of the test and its connection with the purposes of federal labor pol-
icy is absent.

Will PCF and VCF sit by and hope for the best? Hardly, but
there has to the recognition that the interaction and relationship with
portfolio companies will come under scrutiny.  The application of
the single employer theory occurs not only in the context of labor
law but also in employment discrimination and retaliation cases.

The courts and the Board have recognized that determination
depends upon the facts of each case.  In reality, certain factors are
not that significant.  Ownership, even when coupled with common
officers and directors will not by itself a single employer relation-
ship. 14 The real focus will be the extent of actual involvement in
day to day operations and decision making, including labor rela-
tions.

A recent decision by Judge Zatkoff in the context of a WARN
case is illustrative of the significance of the type of involvement. In
Richards v. Advanced Accessory Systems 15, the employer and the
private equity company (“PEC”) were sued, and the PEC’s potential
liability was analyzed under the DOL criteria.  While noting that
the criteria of common ownership and common officers and direc-
tors favored the plaintiffs, Judge Zatkoff stated that the remaining
criteria did not.   The PEC provided financial support and advice
and played a critical role in keeping the company afloat.  The deci-
sion to close was made the company alone.  There was no sharing
of purchasing or administrative services and no interchange of em-
ployees.  The providing of financial support to operate does not sup-
port the argument of dependency of operations; the courts have held
that the providing of financial assistance by a parent to a subsidiary
to keep it operating and return it to profitability will not satisfy this
prong of the test. 16

The enforcement of the Board’s order by the majority in Oak-
tree puts the single employer theory in play under the Act for PEF
and VCF.  At the same time, the dissent provides some valid argu-
ments against its application, at lease where the portfolio company
is capable of complying with the Board’s remedy.  The bottom line
is that if PEF or VCF are involved in the day to day operations and
labor relations of portfolio companies in addition to providing fi-
nancial support and advice, they run the risk of being found to be a
single employer with the accompanying liability. Control comes
with a price, or at lease with potential exposure.

—END NOTES—

1 Radio and Television Broadcast Technicians, Local 1264 v. Broadcast Sevice of Mobile,
Inc., 380 U.S. 255 (1965).

  2 See, e.g., Covanta Energy Corp., 356 NLRB No. 98 (2001).

3 The Stylish Job Saver: Lynn Tilton Owns More Companies Than Any U.S. Woman. ABC
News/business, Rob Wallace, 10/29/11.

4 See, e.g., Smith v. Ajax Magnethermic Corp., 144 Fed. Appx. 482 (6th Cir. 2005)
(Not selected for publication in Federal Reporter), Coppola v. Bear Stearns & Co., 499 F.
3d 144 (2d Cir. 2007).

5 See 20 C.F. R. Sec. 639.3(a)(2).
Oaktree Capital Management v. NLRB, No. 10-60749 (9/26/11) (Unreported)

6 Oaktree Capital Management, 353 NLRB 1242, 1249.

7 353 NLRB at 1242.

8 Slip op., p. 30.

9 Slip op., p. 16-18.

10 Slip op., p. 26.

11 524 U.S. 51, 69-70 (1998).

12 Slip op., p. 34.

13 Pearson v. Component Tech. Corp., 247 F. 3d 471 (3rd Cir. 2001)

14 Case No. 09-11418 (9/30/10).

15 Slip op., p. 13.   �
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SIXTH CIRCUIT 
EXTENDS TITLE VII 
PROTECTION TO 

VOLUNTEER FIREFIGHTERS

Zack Learman
Pilchak, Cohen and Tice, P.C.

Those who can, do. Those who can do more, volunteer. And
apparently now in the Sixth Circuit, those who volunteer may be
entitled to Title VII protection. In Bryson v Middlefield Volunteer
Fire Dep’t, Inc., 656 F3d 348 (6th Cir 2011), the Court of Appeals
extended Title VII protections against “employee” discrimination
and harassment to certain volunteers.  

Plaintiff Marcia Bryson was a volunteer at the Middlefield
Volunteer Fire Department, a non-profit organization incorporated
in Ohio. The Department is composed of “members,” which are
firefighters classified in various groups, depending on qualifica-
tions and current status. While members are not paid to carry out
their responsibilities, they receive a number of benefits, insurance,
and access to Department facilities. 

In 2004, Bryson alleged that Scott Anderson, the then-acting
Fire Chief, subjected her to a number of unwanted sexual ad-
vances, requests for sexual favors, and other verbal and physical
overtures. After an Equal Employment Opportunities Commis-
sion (EEOC) charge and subsequent investigation, the EEOC is-
sued a right-to-sue letter to Bryson on December 15, 2006. Bryon
ultimately filed suit in the district court alleging, inter alia, Title
VII discrimination claims, including hostile work environment,
quid pro quo sexual harassment, retaliation, and wrongful con-
structive discharge. In 2009, the district court granted summary
judgment against Bryson on the Title VII claims after adopting
the Second Circuit’s two-step test for determining whether an in-
dividual is an employee. This two-step test requires a “hired
party” to first show they received “substantial remuneration” be-
fore considering the common-law agency test. The lower court
concluded that “compensation analysis is an antecedent inquiry
that must be examined prior to the application of the economic
realities or common law agency tests[,]” holding that the benefits
provided to firefighter-members did not raise a factual issue for
the jury.

On appeal, in analyzing whether Bryson was an “employee”
of the volunteer fire department as defined by Title VII, the Sixth
Circuit honed in on the lower court’s use of remuneration as a
sort-of sine qua non analytical precursor to the Supreme Court’s
common-law agency test. The court concluded that while receiv-
ing pay and other benefits are important, no single factor is ulti-
mately decisive, and therefore, no single factor constitutes an
independent antecedent requirement to the agency test. When
evaluating a particular relationship, the court said that “all inci-
dents of the relationship must be assessed and weighed with no
one factor being decisive.” 

As for Ms. Bryson, because she received worker’s compen-
sation coverage, insurance coverage, gift cards provided by the
Department, personal use of the Department’s facilities, training,

as well as access to an emergency found, the court found she was
entitled to a jury remand for a determination as to “whether the
benefits represent indirect but significant remuneration … or in-
consequential incidents of an otherwise gratuitous relationship.”
Judge Gibbons concurred and dissented in part, reasoning that she
would adhere to the Second Circuit two-step formulation (as the
lower court did) to avoid a circuit-split, but would hold that
Bryson made a sufficient showing to establish “significant remu-
neration.” 

Although I try to avoid truisms, it is worth noting that the em-
ployee-employer relationship can be a complex one, such that it
often does not conveniently fit into prescribed categorizations. Yet
refocusing towards both consistency and coherence should be our
ambition. In light of this, I believe that Judge Gibbons’ concur-
ring/dissenting position holds noteworthy value. She advocated
the approach of other circuits in defining Title VII “employees” –
notably, the Second and Fourth – where employee enumeration is
first considered (i.e. “functions as an antecedent inquiry”) before
the court embarks on the complex, multifaceted, fact-specific
agency test. While this approach wouldn’t necessarily save any
time, it would certainly foster uniformity and is arguably more
congruent with the common-sense understanding of the em-
ployee-employer relationship. 

As Judge Gibbons aptly pointed out, the Eighth Circuit be-
lieves that the dictionary definitions should govern the interpreta-
tion of ‘employer’ under Title VII, and that “compensation by the
putative employer to the putative employee in exchange for his
[or her] services…is an essential condition to the existence of an
employer-employee relationship.” Now, anytime a judge breaks
out (or even mentions) the dictionary, they have my attention, as
it represents an attempt to steer subject matter away from com-
plexity, to a realm of more ordinary comprehensions. Remunera-
tion of some kind, either indirect or direct is the central aspect to
the employer-employee relationship. Judge Gibbons’ stance that
employee-remuneration should serve a more fundamental role in
the agency analysis is straightforward and apposite given the cir-
cumstances.  �
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(Continued on page 12)

SIXTH CIRCUIT ADOPTS 
McDONNELL DOUGLAS 
BURDEN SHIFTING IN
FMLA INTERFERENCE

CASES
Brett J. Miller

Kitch Drutchas Wagner Valitutti & Sherbrook

In Donald v. Symba, Inc., 667 F.3d 757 (6th. Cir, 2012),
the Sixth Circuit considered whether legitimate non-discrim-
inatory reasons for discharge could defeat an FMLA inter-
ference claim.  In Donald, the plaintiff was an assistant
manger at Arby’s who had numerous medical problems.  She
was receiving ongoing treatment for pain and renal stones.
She was also, unbeknownst to her, under investigation for
stealing from the cash register.  During the investigation, she
took several days off to receive treatment for her pain.  The
leave was apparently FMLA qualifying.  When she returned
to work she was confronted with the results of the investiga-
tion and terminated for theft.  Plaintiff then sued alleging,
among other things, FMLA interference and retaliation.

The district court granted Defendant’s motion for sum-
mary judgment and dismissed the case.  The Sixth Circuit re-
viewed the dismissal and addressed numerous issues in
deciding to affirm.  One issue addressed was whether a bur-
den-shifting analysis applied to FMLA interference claims.
The Court noted the confusion over this issues in district court
opinions and cited First and Seventh Circuit decisions holding
that the burden-shifting analysis is inappropriate in interfer-
ence claims.

But, the Donald Court, rather unenthusiastically, cited
Grace v USCAR, 521 F.3d 655, 670 (6th Cir. 2008), in hold-
ing that burden shifting would apply to interference claims.
In Grace, the Court held that an employer may prove it had
a legitimate reason unrelated to the exercise of FMLA rights
for terminating the employee. The Grace Court went on to
say that the plaintiff could rebut the employer’s reason by
showing that the proffered reason had no basis in fact, did
not motivate the termination, or was insufficient to warrant
the termination.  The Donald Court noted that Grace had ef-
fectively adopted the McDonnell Douglas tripartite test
without saying as much.  In Donald, the Court went on to
find that there were legitimate non-discriminatory reasons
for any interference given the evidence of plaintiff’s theft.  

Despite the lukewarm support for Grace, the Sixth Circuit
declined en banc review.  Thus, counsel litigating interference
cases should brief the burden shifting framework in dispositive
motions.  �

BANNER DISPLAYS AND
NLRA SECTION 8(b)(4):
THE BOARD DISCOVERS
THE FIRST AMENDMENT

Jeffrey D. Sodko
International Union, UAW

For most of the last decade, National Labor Relations Board’s
General Counsel — under the auspices of the Bush Administration
— waged an aggressive campaign against the display of banners
at secondary locations, repeatedly seeking injunctive relief under
Section 10(1) of the National Labor Relations Act, 29 U.S.C. Sec.
160(1). Time and again, the courts rebuffed those requests. See
Gold v. Mid-Atlantic Regional Council of Carpenters, 407 F.
Supp.2d 719 (D.Md. 2005); Overstreet v. Carpenters Local 1506,
2003 WL 23845186 (S.D.Cal. 2003); Kohn v. Southwest Regional
Council of Carpenters, 289 F.Supp.2d 1155 (C.D.Cal. 2003); Ben-
son v. Carpenters Locals 184 & 1498, 337 F.Supp.2d 1275 (D.
Utah 2004). In August 2010, the Board — now compromised of
a majority of Obama appointees — ruled in Carpenters Local
1506 (Eliason & Knuth), 355 NLRB No. 159, that the use of sta-
tionary banners casting “shame on” on a secondary is not coercive
within the meaning of Section 8(b)(4), 29 U.S.C. Sec. 158(b) (4).
While the Board appears, at long last, to have abandoned its attack
on bannering, unions must still take care to ensure that activity of
this sort remains free of confrontational elements. This article ex-
plores the development of the law in this area, and identifies the
types of activities that may cause the Board or a court to treat a
banner display not as non-confrontational speech, but as coercive
conduct akin to picketing.

I. OVERVIEW
A. The Carpenters’ Approach to Bannering

There are, of course, a variety of ways in which unions might
use banners at secondary locations in an effort to draw attention
to a primary dispute. Over the last ten years, the United  Brother-
hood of Carpenters (UBC) has been more active than any other
union in the use of banners. With one exception (discussed below)
the seminal cases in this area all involve the UBC. And because
its approach to bannering has been largely the same throughout
the country, the courts that have examined the Carpenters’ activ-
ities have been presented with very similar fact patterns.

As a general matter, the Carpenters have used bannering as
one component of a larger campaign aimed at publicizing a non-
union contractor’s failure to provide wages and benefits that meet
area standards. The union begins by sending letters to the pri-
mary’s customers, advising them that it intends to engage in a
public information campaign aimed at the contractor, which will
include “highly visible banner displays.” The letters also state that,
in order to secure the “greatest protection” from the dispute, cus-
tomers should cease doing business with the contractor. If a cus-
tomer rejects this suggestion, the union dispatches a small number
activists (typically fewer than a half dozen) to the secondary’s lo-
cation to display a large banner reading “Shame on [customer],”
and — slightly smaller text — announcing a “Labor Dispute.”
The banners are located on public property, remain stationary and
face the street. While they are placed on the same side of the road
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as the secondary’s entrance, at no point do they do not block ac-
cess; rather, they are located anywhere from a few feet to over a
1000 feet from the point at which members of the public enter the
customer’s business.1  Activists also distribute leaflets, explaining
the nature of the union’s dispute with the primary. The handbills
contain the “proviso” language found near the end of Section
8(b)(4), advising the public that the union is neither asking anyone
to refuse to work nor seeking to interfere with deliveries. Signif-
icantly, activists avoid any confrontation with the secondary’s cus-
tomers, and refrain from potentially intimidating or disruptive
behavior, such as threatening, massing or noisemaking.

B. The Statutory Framework of Section 8(b)(4)

Employers (and the Bush-era General Counsel) have chal-
lenged bannering on two statutory bases. First, they claim that
bannering amounts to “signal picketing” under Section
8(b)(4)(i)(B), 29 U.S.C. Sec. 158(b)(4)(i)(B), which prohibits
unions from inducing employees of a secondary to strike in order
to pressure their employer to stop doing business with the primary.
According to this argument, even if bannering is not coercive, it
nonetheless operates as a signal to union employees of a second-
ary not to work. Second, bannering opponents assert that it is, in
fact, the functional equivalent of picketing, and therefore amounts
to “coercion” within the meaning of Section 8(b)(4)(ii), 29 U.S.C.
Sec. 158(b)(4)(ii), aimed at compelling a secondary to cease doing
business with a primary. For the reasons discussed below, neither
of these arguments has gained any traction with the courts, and
the Board has now rejected both.

II. THE SUPREME COURT’S DEBARTOLO DECISION

More than 20 years ago, the Supreme Court decided that a
union does not violate Section 8(b)(4)(ii)(B) by distributing hand-
bills calling for customers to boycott a secondary employer be-
cause of its relationship with a primary. Edward J. DeBartolo
Corp. v. Florida Gulf Coast Bldg. & Const. Trades Council, 845
U.S. 568 (1988). In DeBartolo, the union’s dispute was with a
contractor performing work for one of approximately 80 tenants
in a shopping mall. It distributed leaflets there asking customers
not to shop at any store until the mall owner promised to use only
contractors whose wages and benefits met area standards. The
union did not picket or call for anyone to refuse to work. While
Court declined to address whether the handbilling was protected
by the First Amendment,2 it found nothing in the NRLA, nor in
the legislative history of the Act, suggesting that the leafletting at
issue should be viewed as coercive. In this regard, it noted that the
union’s handbilling was not accompanied by violence, picketing,
patrolling or other intimidating conduct, but was instead aimed at
persuading customers to join in a boycott. On such facts, the Court
held that union’s actions did not constitute a violation of Section
8(b)(4)(ii)(B).

III. COURT OF APPEALS AUTHORITY

In light of DeBartolo, the central question for the courts has
been whether bannering is the functional equivalent of leafletting

(non-confrontational speech) or picketing (confrontational con-
duct). The first appellate court to address this issue had little trou-
ble concluding that it is the former. Overstreet v. Carpenters Local
1506, 409 F.3d 1199 (9th Cir. 2005). Noting that DeBartolo re-
quires more that the mere “physical presence” of activists at the
entrance to a secondary location,3 the Court rejected the Board’s
claim that the Carpenters’ bannering constituted picketing. In
reaching this conclusion, the Ninth Circuit emphasized the ab-
sence of any confrontation between demonstrators and the public;
the banner remained stationary, and there was no patrolling, block-
ing or even any attempt to initiate interaction with passers-by. In-
stead, union supporters acted as “human signposts,” publicizing
the Carpenters’ dispute with the primary.4

The Court likewise found no merit to the argument that the
UBC’s banners were coercive because they falsely implied that
the union had a “labor dispute” with the secondary.5 On the con-
trary, the Ninth Circuit found that the Carpenters did, in fact, have
a dispute with secondary employers whom the Union believed
contributed to the erosion of labor standards by hiring contactors
who failed to pay union-scale wages and benefits. Moreover, both
the NLRA and the Norris-LaGuardia Act, 29 U.S.C. Sec. 101, et
seq., define “labor dispute” as including both primary and sec-
ondary disputes. And, in the Court’s view, the Board’s theory
made little common sense. Even if the banners had distinguished
between the primary and secondary, the distinction would have
been lost on the public, which was after all the union’s audience.
Nor would passersby by surprised to learn that the dispute reached
beyond the Carpenters’ disagreement with the primary, since pub-
lic controversies often outgrown their original boundaries. The
Court thus concluded that the bannering at issue — devoid as it
was of patrolling, threats or any other form of intimidation or con-
frontation — was speech rather than conduct, and therefore not
coercive under Section 8(b)(4).

Just two months after the Ninth Circuit’s Overstreet decision,
the Eleventh Circuit decided a case raising similar issues, albeit in
circumstances that did not include bannering. Kentov v. Sheet Metal
Workers Local 15, 418 F.3d 1259 (11th Cir. 2005). In Kentov, the
union conducted a mock funeral near the entrance to a Tampa-area
hospital that had hired a non-union contractor to perform sheet
metal work. During the two-hour demonstration, activists walked
back-and-forth on the sidewalk in front of the hospital, crossing
the entrance drive every three to five minutes. The procession in-
cluded four pallbearers carrying a casket and one person dressed
as the Grim Reaper, and was accompanied by funeral music played
from a sound system on a nearby flatbed truck. The union  also
distributed leaflets saying that visiting the hospital “shouldn’t be a
grave decision,” and oblique reference to malpractice claims.6

The Eleventh Circuit, distinguishing DeBartolo and Over-
street, found the union’s conduct to be coercive under Section
8(b)(4)(ii)(B). Specifically, it found the patrolling aspect of the
mock funeral to be quantitatively different from the “peaceful, ex-
pressive handbilling” at issue in DeBartolo. Id. at 1264. It also
noted that the activity in Overstreet involved the use of “stationary
banners,” which were not accompanied by patrolling. Id. at n. 7.
Observing that picketing need not include the use of signs on
sticks, the Eleventh Circuit concluded that the funeral was the
“functional equivalent of picketing,” and affirmed the District
Court’s order granting the Board’s request for injunctive relief
under Section 10(l). Id. at 1265.

The activity enjoined, the unfair labor practice case made its
way through the Board’s administrative process. The union lost
before the ALJ as well as at the Board,7 but when it sought review
before the D.C. Circuit it found a more receptive ear. Sheet Metal
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Workers Local 15 v. NLRB, 491 F.3d 429 (D.C. Cir. 2007). The
Court began by rejecting the notion that the mock funeral was tan-
tamount to picketing:

[N]one of the coercive character of picketing [was present]...
Union members did not physically or verbally interfere with
or confront Hospital patrons coming and going; nor, contrary
to Member Liebman’s description, did the mock funeral par-
ticipants “patrol” the area in the sense of creating a symbolic
barrier to those who would enter the Hospital. Had they done
so, or in any other way interfered with or confronted patrons
entering or leaving the Hospital, we would agree with the
Board that the Union’s conduct was the “functional equiva-
lent of picketing,” and therefore coercive and unlawful.8
Id. at 438. Concluding that the union’s demonstration did not

amount to picketing, the D.C. Circuit turned to the question of
whether its activity was coercive in some other manner.

In this regard, it noted the union’s argument that the Board’s
position could not be squared with Supreme Court authority hold-
ing that demonstrations near facilities that perform abortions are
protected speech provided that they occur a reasonable distance
away from the target location. See Madsen v. Women’s Health
Care Center, 512 U.S. 753 (1994) (300-foot buffer zone under-
mined protesters’ speech rights); Hill v. Colorado, 350 U.S. 703
(2000) (state could bar protests within 100 feet of clinic). The
union argued that its mock funeral could not be found to be coer-
cive (and therefore prohibited by Section 8(b)(4)) since took place
100 feet from the hospital entrance. The Court agreed, stating that:

Here at the Union’s protest was consistent with the limitations
upheld as constitutional-the buffer zones and the ban on con-
frontational conduct-in Madsen and Hill. The mock funeral
occurred about 100 feet from the Hospital [entrance] and the
Board does not claim the participants approached patrons any
closer to the Hospital. Indeed, the union’s protest operated
well within those limitations, for the videotape shows the
mock funeral was a quiet affair, not at all like the charged at-
mosphere surrounding the abortion protests in Madsen; the
Union protesters came nowhere near blocking anyone’s
ingress or egress and did not even make eye contact with Hos-
pital patrons. Their behavior was orderly, disciplined, even
somber, as befits a funeral; nothing they did can realistically
be deemed coercive, threatening, restraining, or intimidating
as those terms are ordinarily understood-quite apart, that is,
from any special understanding necessary to avoid infringing
upon the Union members’ rights of free speech.
Id. at 439. The D.C. Circuit went on to reject squarely the no-

tion that the union forced hospital patrons to “cross a death
march,” finding instead that the protesters were orderly and polite.
Id. Thus, while “[t]heir message may have been unsettling or even
offensive to someone visiting a dying relative...unsettling and even
offensive speech is not without the protection of the First Amend-
ment.” Id. See Snyder v. Phelps, 130 S.Ct. 1737 (2010) (picketing
with “God Hates Dead Soldiers” sign 1000 feet from church
where serviceman’s funeral is being held is protected speech).

IV. THE BOARD’S DECISION IN CARPENTERS 
LOCAL 1506 (ELIASON & KNUTH)

In August 2010, the Board brought its own jurisprudence into
line with the cases discussed above. Carpenters Local 1506 (Eliason
& Knuth of Arizona, Inc.), 355 NLRB No. 159. On facts essentially
the same as those in Overstreet, it found that the Carpenters’ ban-
nering activity was not, in fact, the functional equivalent of picketing,
which involves confronting those seeking to enter a business with a

symbolic barrier by patrolling with signs. Id. at 5-8. By contrast, the
UBC’s banners were stationary, and its activists did not interfere in
any way with the secondary’s customers or employees. And even
though the union’s banners were, in some instances, only 15 to 20
feet from an entrance, they were nonetheless placed far enough from
the point of ingress/egress to avoid creating a confrontation with
those approaching the secondary. Moreover, union supporters were
not “posted” to act as sentries,9 nor did they keep lists of who en-
tered. Indeed, they interacted with employees and customers only to
provide handbills. There was no noisemaking, shouting, name-call-
ing, marching, massing, blocking or violence, nor was the union’s
bannering disruptive in any other manner. Id. at 10-11. The banners
were no larger than necessary to convey the union’s message to pass-
ing motorists, and it used only the number of protesters needed. In
sum, the UBC’s conduct amounted — at most — to speech aimed
at encouraging the public to boycott a secondary, activity entirely
lawful under DeBartolo, and hardly uncommon.

In an attempt to persuade the Board to reject the rationale
adopted by the Ninth Circuit in Overstreet, the General Counsel
leaned heavily on the Eleventh Circuit’s decision in Kentov. Elia-
son & Knuth, 355 NLRB at 7, 14. The Board, however, viewed
Kentov as distinguishable, based on the fact — emphasized in the
decisions of the ALJ, the Board and the Eleventh Circuit itself —
that the union there processed back-and-forth in front of the hos-
pital, crossing its entrance drive every few minutes during the two-
hour demonstration.10 It was the patrolling aspect of the union’s
conduct, entirely absent in the UBC’s activities, that rendered the
funeral coercive.

The Board likewise found no merit to the General Counsel’s
alternative claim, that the UBC’s bannering constituted signal
picketing in violation of Section 8(b)(4)(i)(B). Id. at 9. While it
recognized that non-coercive secondary activity may nonetheless
violate the Act when it calls upon employees of a secondary not
to work, whether out affinity for the union’s appeal or fear of re-
taliation, such a request must be based on implicit communica-
tions between employees. The UBC, however, directed its message
to the public; a “do not patronize” appeal of the kind expressly
authorized by DeBartolo. Moreover, the Board found no factual
basis for a signal picketing claim. The union’s leaflets expressly
stated that it was not asking anyone not to work. And the banner’s
reference to a labor dispute could hardly be viewed as a call to
strike when there was no reason to believe that any employees
working at the secondary were union-represented.

Finally, the Board found no merit to the General Counsel’s as-
sertion that by displaying banners publicizing a “labor dispute,” the
union “fraudulently misrepresented” to the public that it had a pri-
mary dispute with a secondary employer, thereby forfeiting any First
Amendment protection that it might otherwise enjoy. Id. at 15. Like
the Ninth Circuit, the Board held that the labor dispute message was
in fact truthful, since both the NLRA and Norris-LaGuardia Act de-
fine labor disputes as including both primary and secondary disputes.
Further, the Board noted that a statement is not necessarily stripped
of all Constitutional protection simply because it is false.11 In the
absence of any evidence that the union intended to deceive it audi-
ence, finding a statement to be coercive within the meaning of Sec-
tion 8(b)(4)(ii)(B) by virtue of its falsity alone would, in the Board’s
view, raise serious First Amendment questions.12

V. THE POST-ELIASON & KNUTH DECISIONS

At the time of the decision in Eliason & Knuth, there were a
number of other bannering-related cases pending before the Board,

(Continued on page 14)
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many of which were decided in the following months. These deci-
sions have helped clarify the law in this area to a considerable de-
gree. Carpenters Local 1506 (AGC, San Diego), NLRB No. 191
(2010) (placement of banner on “inside” edge of sidewalk, which
could be seen by passing pedestrians, does not provide a basis for
distinguishing Eliason & Knuth); Carpenters Local 1506 (Sun-
stone Hotel Investors, LLC), 355 NLRB No. 219 (2010) (banners
placed less than 20 feet, and as little as 4 feet, from secondaries’
entrances; “we are unwilling to draw an arbitrary line at some dis-
tance from the entrance to a secondary and hold that stepping over
that line somehow transforms peaceful, expressive activity into co-
ercion in the absence of some further evidence”); Southwest Re-
gional Council of Carpenters (Richie’s Installations, Inc.), 355
NLRB No. 227 (2010) (although there was “de minimis” move-
ment of banner, activists did not march, and “movement was not
continuous or even sustained. Rather, the movement was simply
to carry a banner to the place where it was then displayed, to move
a banner from one place to another to avoid alleged trespass or
other alleged obstruction, and to keep those holding the banner out
of the sun”); Southwest Regional Council of Carpenters (Held
Properties I), 356 NLRB No. 11 (2010) (that union engaged in
picketing aimed at primary 5 days prior to bannering at secondary
does not provide basis for distinguishing Eliason & Knuth); South-
west Regional Council of Carpenters (New Star General Contrac-
tors, Inc.), 356 NLRB No. 88 (2011) (while union placed banners
near construction sites not open to the public, and failed to confine
its activity to reserve gates, facts did not establish that union in-
tended to engage in “signal picketing” in violation of Sec.
8(b)(4)(i)(B) by appealing to union employees working on job
site); Carpenters Local 1827 (United Parcel Service, Inc.). 357
NLRB No. 44 (2011) (in the absence of coercion, union’s banner-
ing was lawful despite fact that certain customers viewed it as pick-
eting, that it resulted in negative economic consequences for
secondary and that handbillers approached vehicles asking cus-
tomers to accept leaflets). The Board has even provided guidance
on the use of large inflatable rats at secondary locations, perhaps
obviating the panel discussions on this topic that have been a fix-
ture at labor law conferences for the last several years. Sheet Metal
Workers Local 15 (Brandon Regional Medical Center), 356 NLRB
No. 162 (2011) (display of rat near hospital, and member’s display
of leaflet with two outstretched arms, was expressive activity of
the type protected by the First Amendment such that serious Con-
stitutional issues would be raised by construing Sec. 8(b)(4) to bar
the activity).

VI. CONCLUSION

It is now clear that stationary bannering and handbilling like
that at issue in Eliason & Knuth will neither be challenged by the
current General Counsel nor be found unlawful by the Board.
Unions can also be reasonably confident that the Ninth, Eleventh
and D.C. Circuits will reject employer claims under Section 303,
29 U.S.C. Sec. 187, attacking bannering of the sort discussed
above. And while the other circuits have yet to address the law-
fulness of bannering, the General Counsel’s lack of success in
Section 10(l) litigation in district courts in the Fourth and Tenth
Circuits suggests that there may be an emerging consensus that

publicity actions like the UBC’s are lawful. That said, unions must
be vigilant in conforming their actions as closely as possible to
what the Board and courts have permitted, taking care to avoid
the type of conduct of which the cases have expressed disapproval.
As the Eleventh Circuit’s decision in Kentov suggests, bannering
activity at secondary locations must be non-confrontational and
— above all — devoid of any element of patrolling.

—END NOTES—

1. Since bannering is not coercive under Section 8(b)(4), the Carpenters do not limit their
activity to the strictures that apply to common-situs picketing. See Sailors Union of the
Pacific (Moore Dry Dock), 92 NLRB 547 (1950).

2. In DeBartolo, the Supreme Court applied the doctrine of avoidance, under which courts
will construe a statute to avoid a conflict with the Constitution unless such a construction
is contrary to the plain language of the statute or the intent of Congress. Thus, while the
DeBartolo Court stopped short of finding the Board’s assertion of a violation there to be
in conflict with the First Amendment, it did conclude that the Board’s view posed a serious
Constitutional problem. The bannering cases adopt a similar rationale, applying the Con-
stitutional avoidance doctrine in interpreting Section 8(b)(4) to permit stationary banner-
ing. See Overstreet v. Carpenters Local 1506, 409 F.3d 1199, 1208-12 (9th Cir. 2005);
Kentov v Sheet Metal Workers Local 15, 418 F.3d 1259, 1264 (11th Cir. 2005); Sheet
Metal Workers Local 15 v. NLRB, 491 F. 3d 429, 438-39 (D.C. Cir. 2007); Carpenters
Local 1506 (Eliason & Knuth), 355 NLRB No. 159, 11-15 (2010).

3. Indeed, the Court observed that the handbillers in DeBartolo had a greater opportunity
for interacting with the public than the activists in Overstreet, since they offered leaflets
only upon request. Id. at 1211.

4. The Ninth Circuit found no merit to the claim that the UBC engaged in signal picketing,
citing the lack of evidence that the union’s appeal was to union-represented workers of
secondary employers, as opposed the public. The Court noted that, under the standard
urged by the Board, the consumer boycott at issue in DeBartolo would have been unlaw-
ful.

5. The Court found it unnecessary to reach the question of whether “false speech, without
more, can violate Section 8(b)(4)(ii)(B).” Id. 1217, n. 20.

6. The union also displayed a 16-foot inflatable rat near the hospital, and at least one activist
held a leaflet with his arms outstretched. The claims directly related to these facts were
not before the Eleventh Circuit, but in Sheet Metal Workers, Local 15 (Brandon Medical
Center), 356 NLRB No. 162 (2011), discussed in the text, the Board found neither action
to be unlawful.

7. In affirming the ALJ, Member Liebman agreed that the patrolling element of the demon-
stration at the entrance drive created a symbolic barrier to he hospital entrance. Sheet
Metal Workers Local 15 (Brandon Medical Center), 346 NLRB 199, 200 (2006).

8. The Court likewise rejected the Board’s argument that the funeral constituted signal pick-
eting, since it was “addressed solely to customers.” Id. at 438.

9. The General Counsel cited to a number of cases in which the Board had found the posting
of activists at the entrance to a secondary to be coercive. Each of these decisions, however,
involved some other indicia of confrontation, for example, the posting followed unlawful
picketing, was accompanied by massing, threats, name-calling, shouting or the taking
down of license plate numbers or involved requests for employees to strike or not to make
deliveries. DeBartolo, the Board noted, precludes any argument that the mere presence
of union supporters at the entrance to a secondary location — even when they are distrib-
uting handbills — violates Section 8(b)(4)(ii)(B).

10. The D.C. Circuit’s finding that the union did not patrol near the hospital’s “entrance” ap-
pears to be based on a factual conclusion contrary to that reached by the ALJ, the Board
and the Eleventh Circuit, all of which found that the protesters repeatedly crossed the drive-
way leading onto the property. See Eliason & Knuth, 355 NLRB at n. 20 and n. 45. The
D.C. Circuit, by contrast, held that the funeral procession was not coercive because it oc-
curred more than 100 feet from the nearest doorway entrance to the hospital. Sheet Metal
Workers Local 15, 419 F. 3d at 439. Had it agreed that the union created a symbolic barrier
to those entering, the Court would have found the conduct to be unlawful. Id. at 438.

11. The Board also observed, as the Ninth Circuit did in Overstreet, that “[e]ven assuming
the phrase is misleading...the General Counsel presents no colorable argument that mis-
leading speech is coercive.” Id.at n. 21.

12. Consistent with the Ninth Circuit’s view, the Board noted that the UBC’s banners casting
shame on the secondary and announcing a labor dispute constituted actual, or at least
symbolic, speech that it explained more fully in its leaflets. Since the prohibition of ban-
nering would raise First Amendment concerns, the Board examined the statute to deter-
mine whether it compelled a finding that the union’s activity was coercive. The Board
concluded that Section 8(b)(4)(ii)(B) need not be read in the manner urged by the General
Counsel since it was with patrolling at the entrances to secondaries that Congress was
concerned, not the display of stationary banners. Id. at 11-15.   �
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THE BEAUCHAMP
LANDMARK CASE

James D. Masur II
Robert W. York & Associates

December 23, 2011 marked the 25th anniversary of a landmark case
for Michigan, its many employees, its employers and others,  Beauchamp
v. Dow Chemical, 427 Mich.1 (1986).
The issue before the Justices was whether or not Michigan’s workers’

compensation “exclusive remedy” foreclosed a Yooper’s intentional tort
action, and, if not, what standard would apply.  The task of preparing the
Plaintiff-Apellee Beauchamp’s brief for the Supreme Court was dele-
gated to me, only 14 months after my admission to the Bar.

Our firm, Steve J. Polich, P.C., in Iron River (adjacent to Wisconsin
in Michigan’s Upper Peninsula) consisted of Steve, his brother Roy, me,
and Paul Hinshaw.  As is typical, the back-story gives recently-minted
lawyers a glimpse of what the practice of law in the pre-Westlaw/Case-
maker/Lexis digital age entailed.  Perhaps a story worth preserving before
all of us are too old, or just plain gone.

Computer research had not yet reached Iron River.  In fact, we had
only recently acquired a thermal/curly-paper fax machine (a device that
miraculously printed words and numbers on a shiny scroll, from a bunch
of beeps coming over an analog telephone line.  Which printing disap-
peared in one-two days, or if you left it in the sun, or on something warm,
which meant you had to cut the scroll into 8 1/2” x 11” sheets, and make
a photocopy of them).  We didn’t have a laptop, desktop, iPod, iphone,
or even cell phone, much less an iPod, as they’d not yet been invented.
Our office telephone only necessitated dialing 5 numbers for the county
exchange, due to the antiquated, even for the UP, mechanical phone sys-
tem that served the community (a county of 10,000 strong, not including
the deer).

In doing my research, I was at the mercy of Corpus Juris Secundum.
The blue-bound legal encyclopedia covered an entire wall of our 20’ by
15’ basement library/conference room.  But for the light oak paneling in-
stalled by local craftsman Danny DeGeneffe, it would have been truly
cryptlike, as our firm was housed in a former funeral home.

As a consequence of the limited resources, I wound up writing several
actual letters, and sending them out via the U.S. Postal Service, and mak-
ing real phone calls.  These included inquiries to a former law school
roommate/classmate who had moved to California, and an old-timey
labor lawyer who represented my father’s Fortune 50 Company in Ohio,
in traditional union-management matters.  I had heard on the NPR radio
station out of Rhinelander, Wisconsin, at some point, that Ohio was on
the vanguard of the movement to secure the right to recover compensa-
tory damages outside of workers’ compensation.  (My Ohio contact, in
turn, clued me in to California.)  I was elated when they promptly re-
sponded, and Xerox copies (ask someone over 50 what that means) of
cases arrived via folders (the kind made of paper) in the mail (the kind a
human being dressed in blue physically handed to you).

We were also confronted with the Supreme Court rule that the briefs
had to be published.  This rule required them to be actually printed, on
an offset printing press—which may still be used in certain third world
countries—on both sides of a 4”x 5.5” page, then bound, with stitching,
along the left-hand margin.  When first seeing this, I contacted a firm that
advertised its services in the Michigan Bar Journal.  $10,000.  Guh.  Nei-
ther our client (who claimed he was exposed to Agent Orange as an em-
ployee, without personal protective equipment such as a respirator) nor
our firm had the inclination to front that much expense, for a case which,
at the time, seemed like a long shot.

So, I sought to enlist the help/resources of the UAW. I was acquainted
with one of the staff lawyers by dint of attending a law student Halloween
party at the U of M in 1981 (when I was attending Toledo as a 1-L).  No

dice. Alas, my client was not a union member, and consequently, Soli-
darity House had no interest.

Then, it dawned on me that, way back in 1977, I was the editor of the
high school newspaper. Due to the (relatively few) slackers in the class, I
was adept at pretty much everything, including page layout and format-
ting.  At that time, we were not moving cursors with a mouse and click-
ing on icons—rather, this process entailed use of t-square, an xacto knife
and rubber cement. So, I ventured to the Iron County Reporter (local
newspaper) office, where I inquired, “if I laid it out if the pages, could
the paper print and bind it?”  Sure enough, they could, for the price of
$1,500, which was doable.  Hoo-rah.

So, I wrote and re-wrote, with edits and input from Steve, Roy and
Paul, and then laid out the whole brief, complete with the blue pencil ed-
itor’s markings, and taped it up to be photo-ready for the presses. 

It needed to be at the newspaper on Monday December 9, 1985, in
order to permit the publication and timely shipment/delivery to the
Court. After making my final revisions on Friday, I left it with my sec-
retary, who committed to finish it up Saturday, My wife and I then went
to Green Bay, to do some Christmas shopping, and where we saw Dan
Marino put up 5 TD’s and 345 passing yards on the Pack.  It was a beau-
tiful December 8, just after a blizzard the day before.  We returned re-
freshed, with me being excited, as one might expect when on the
threshold of submitting my first-ever Supreme Court brief at the ripe old
age of 26. 

Please see above, where it is noted that I wrote and re-wrote.  Prob-
ably to a fault.  At the time (oh, and still today) I have been rather intent
on making all revisions required to have a polished product. What can I
say? My hero is GB Shaw. All of his writing is devoid of the non-essen-
tial.  But this was when there was no spell check.  When text was
changed, even if due to a one letter typo, it was re-typed.  From. The.
Beginning. Of. The. Page.  Adding a sentence typically meant re-typing
all pages subsequent to that which was revised.  But, I digress.

What I discovered on our return from the land of cheese and more
cheese was that, having had her fill of revisions, the secretary left a note
on the unfinished brief which said, essentially, pound sand.  Not in those
precise words, as Yoopers tend to be a lot more direct.

So, I spent the evening, night, and into the wee hours of the morning
slightly panicked, getting the thing ready for the printer.  The final “cut
and paste” exercise meant using the tried and true scissors and rubber ce-
ment (I know, all of you millennials, this brings back memories of when
you were 6 or younger), rather than highlighting text and dragging it.  

The rest, as they say, is history.  Roy conducted the oral
argument.  The Court resolved the conflict among the appellate panels
(at the time, the Michigan appeals courts were several, each panel cov-
ering designated counties, with no precedential authority among them
with respect to one another).  

A legal standard was established-if the employer knows that the con-
sequences are certain, or substantially certain, to result from an act, and
still goes ahead, an employee’s tort claim in court would not be barred.
A legal principle established, with a small town improvisation story
overlay.  

A Michigan Legal Milestone? Perhaps.  The case has been cited to
over 100 times, and been the subject of many articles and commentaries,
although, at present, it seems like a relic, whose outcome was obvious.
Regardless, it was a privilege to be a part of it.

Epilogue(for fans of The FBI) : It’s still fun for me on the rare occa-
sion when I have to look up 427 Mich. 1 (although, on a computer, it
is not nearly as impressive or dramatic as opening an actual book, and
seeing it on the first page of volume 427), and seeing a David (by hap-
penstance, my middle name)  vs. Goliath (actually, the multiple Goliaths
of Dow, the Michigan Chamber of Commerce, the Michigan Manufac-
turer’s Association, etc.) story. The Dickenson-Iron County Bar Asso-
ciation commemorated the anniversary of the ruling at its
2011 Christmas Party.   �
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CLASS CERTIFICATION IN 
COLLECTIVELY-BARGAINED
RETIREMENT HEALTHCARE

LITIGATION
Stuart M. Israel

Legghio & Israel, P.C.

When employers unilaterally diminish or terminate collec-
tively-bargained retirement healthcare, retirees, surviving spouses,
and other eligible family members may sue to enforce benefits
promises under Section 301 of the Labor-Management Relations
Act (LMRA), 29 U.S.C. §185, and under Section 502(a) of the
Employee Retirement Income Security Act (ERISA), 29 U.S.C.
§1132(a).  Often these suits are appropriate for certification as class
actions under Fed.R.Civ.P. 23.

Under Rule 23(a), "[o]ne or more members of a class may
sue...as representative parties on behalf of all members" where:  (1)
"the class is so numerous that joinder of all members is impracti-
cable"; (2) "there are questions of law or fact common to the class";
(3) "the claims...of the representative parties are typical of the
claims…of the class"; and (4) "the representative parties will fairly
and adequately protect the interests of the class."

A class action is proper under Rule 23(a)(1)-(4) and also (1)
under Rule 23(b)(1) where "separate actions by...individual class
members would create a risk of: (A) inconsistent or varying adju-
dications...that would establish incompatible standards of conduct"
for defendant or (B) "as a practical matter, would be dispositive of
the interests" of class members "not parties" or "would substan-
tially impair or impede their ability to protect their interests" or (2)
under Rule 23(b)(2), where defendant "acted or refused to act on
grounds that apply generally to the class, so that final injunctive
relief or corresponding declaratory relief is appropriate respecting
the class as a whole."  Rule 23(b)(1)(A) and (B) and (2).

"When a court is in doubt as to whether to certify a class ac-
tion, it should err in favor of allowing a class."  In re Cardizem CD
Antitrust Litigation, 200 F.R.D. 297, 303 (E.D. Mich. 2001) (cita-
tion omitted).  

A court certifying a class must appoint counsel who will
"fairly and adequately represent the interests of the class."  Rule
23(g)(4).  The court determines “whether class counsel are quali-
fied, experienced and generally able to conduct the litigation.”
Stout v. J.D. Byrider, 228 F.3d 709, 717 (6th Cir. 2000).

Lawsuits to enforce collectively-bargained retirement health-
care promises under LMRA and ERISA commonly are certified
as class actions.  See, e.g., Fox v. Massey-Ferguson, Inc., 172
F.R.D. 653 (E.D. Mich. 1995); Bittinger v. Tecumseh Products Co.,
123 F.3d 877 (6th Cir. 1997); Golden v. Kelsey-Hayes Co., 954 F.
Supp. 1173 (E.D. Mich. 1997); Yolton v. El Paso Tennessee
Pipeline Co., E.D. Mich. No. 02-75164 (Sept. 3, 2004); McCoy v.
Meridian Automotive Systems, Inc., 390 F.3d 417 (6th Cir. 2004);
and Reese v. CNH America, 227 F.R.D. 483 (E.D. Mich. 2005)

I. Broad Discretion
District courts have “broad discretion in determining whether

an action should be certified as a class action.”  See Sterling v. Vel-

sicol Chem. Corp., 855 F.2d 1188, 1197 (6th Cir. 1988).  Certifying
retirement healthcare class actions seeking to enforce CBAs is par-
ticularly appropriate.  As the Sixth Circuit recognizes, retired em-
ployees have “only one recourse against an ex-employer who
breaches its promise to provide benefits: litigation.”  Litigation,
the Sixth Circuit recognizes, “takes money and time—and retirees
may have little of either,” leaving them vulnerable to a “self-inter-
ested employer” who seeks to save “a good deal of money” by “il-
legally withholding” promised benefits.  UAW v. Loral Corp., 107
F.3d 11 (6th Cir. 1997) at 4 (table).  Class actions permit plaintiffs
to “pool claims which would be uneconomical to litigate individ-
ually.”  See Phillips Petro-
leum v. Shutts, 472 U.S. 797,
808-809 (1985) (“most of the
plaintiffs would have no real-
istic day in court if a class ac-
tion were not available”).
Moreover, when retired
workers join to vindicate
statutory and CBA rights,
their actions have a constitu-
tional dimension.  See UTU v.
State Bar of Michigan, 401
U.S. 576, 585-586 (1971),
upholding the right of “group
legal action” for “associa-
tions of workers” joining to “meet the costs of legal representation”
and recognizing that “collective activity undertaken to obtain
meaningful access to the courts is a fundamental right within the
protection of the First Amendment.”  

II. Rule 23(a) Requirements

A. Rule 23(a)(1) Numerosity
Numerosity assessment “requires examination of the specific

facts of each case and imposes no absolute limitations.”  Gen. Tel.
Co. of the Nw., Inc. v. EEOC, 446 U.S. 318, 330 (1980).  See Senter
v. General Motors Corp. 532 F.2d 511, 523 n.24 (6th Cir.), cert.
denied 429 U.S. 870 (1976) (“There is no specific number below
which class action relief is automatically precluded.”).

Rodriguez v. Berrybrook Farms, Inc., 672 F.Supp. 1009, 1013
(W.D. Mich. 1987), observed there are no “magic numbers” which
“automatically signify the existence or non-existence of a class ac-
tion”; rather, “the rule of thumb is that plaintiffs should be so numer-
ous so as to make it impracticable to bring them all before the court.” 

Even relatively small classes are proper.  Rodriguez cited
Moore, Federal Practice (2d ed. 1985) as reflecting the “modern
trend” to require a minimum of “between 21 and 40” class mem-
bers.  See also Roman v. Korson, 152 F.R.D. 101, 105-106 (W.D.
Mich. 1993) (“as few as 18 to 25 members have been certified in
past cases”; the “modern trend is to require a minimum of between
21 and 40 members”) and Hargrove v. EaglePicher Corp., E.D.
Mich. No. 2:10-10946 (Apr. 4, 2012) (22 members). Roman listed
factors relevant to numerosity discretion, including class members’
“lack of sophistication” and “reluctance to sue individually.”  

B. Rule 23(a)(2) Commonality
The commonality test is "qualitative rather than quantitative."

There "need be only a single issue common to all members of the
class" to satisfy the test.  In re American Medical Systems, Inc., 75
F.3d 1069, 1080 (6th Cir. 1996) (citations omitted).  The "interests

“A certified class.”
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and claims of the various plaintiffs need not be identical.  Rather,
the commonality test is met when there is at least one issue whose
resolution will affect all or a significant number of the putative
class members.”  Reese, 227 F.R.D. at 487 (citations omitted).

In Bittinger, the Sixth Circuit found commonality in a retire-
ment healthcare case although there were distinct release and
estoppel issues differentiating some class members from others.
The class members all had LMRA/ERISA claims that CBAs
“guaranteed them lifetime, fully-funded benefits.”  The Sixth Cir-
cuit held:  “This common question is all that is required under”
Rule 23(a)(2). 123 F.3d at 884.

See also Reese, 227 F.R.D. at 487-488 (“the test for common-
ality...is not demanding”; test met where defendant altered retirees’
healthcare, despite the presence of individual “factual and legal
variations”); Yolton (at 8) (commonality test met where defendant
altered retirement healthcare, although benefits derived from “dif-
ferent contracts containing different language”); Fox, 172 F.R.D.
at 661-662 (commonality test met where plaintiffs, although as-
serting claims under various agreements for “varying amounts of
damages,” all challenged decision to alter retirement healthcare).

C. Rule 23(a)(3) Typicality
The typicality standard requires only that class representatives

share one common question of law or fact with the class.  Senter,
532 F.2d at 525.  In American Medical Systems, the Sixth Circuit
explained that “a plaintiff's claim is typical if it arises from the
same event or practice or course of conduct that gives rise to the
claims of other class members, and if his or her claims are based
on the same legal theory.”  75 F.3d at 1082 (citation omitted). 

Commonality and typicality are closely connected, and the
“test for typicality is not demanding.”  “Factual and legal varia-
tions” arising out of different agreements and different benefits
plans “do not ... demonstrate a lack of commonality and/or typi-
cality.”  Reese, 227 F.R.D. at 487-488.  Judge Duggan explained
in Reese (id., citing Bittinger, 123 F.3d at 884-885):

A representative's claim is typical despite the fact
that the evidence relevant to his or her claim varies from
other class members, some class members would be sub-
ject to different defenses, and the members may have suf-
fered varying levels of injury.

Judge Duggan found both commonality and typicality where
the class representatives and proposed class members all claimed
CNH wrongfully threatened to reduce retiree healthcare contrary
to various “relevant agreements.”  Reese, 227 F.R.D. at 488.  

See also Fox, 172 F.R.D. at 661-662 (typicality test met where
“each proposed member asserts rights to health care benefits under
the UAW negotiated agreements and supplements”; “the fact that
the Plaintiffs seek reimbursement for varying amounts of damages
for the financial losses which they allegedly sustained as a result of
the change in benefits does not defeat the typicality requirement”).  

D. Rule 23(a)(4) Adequacy
To demonstrate adequacy, a representative "must have com-

mon interests with unnamed members of the class" and "it must
appear that the representatives will vigorously prosecute the inter-
ests of the class through qualified counsel."  Senter, 532 F.2d at
525 (citation omitted); Reese, 227 F.R.D. at 489.  

E. Rule 23(g)(4) Counsel Standards
Under Rule 23(g)(4), class counsel must “fairly and ade-

quately represent the interests of the class.”  Class counsel need be
“qualified, experienced and generally able to conduct the litiga-
tion.”  Stout, 228 F.3d at 717.  “In the absence of a showing to the
contrary, adequacy of counsel is often presumed.”  Abby v. City of
Detroit, 218 F.R.D. 544, 548 (E.D. Mich. 2003), citing Ballan v.
Upjohn Co., 159 F.R.D. 473, 487-488 (W.D. Mich. 1994).  

III. Rule 23(b) Requirements

A. Rule 23(b)(2) Generally Applicable Conduct 
Typically, an employer’s actions diminishing or terminating

collectively-bargained retirement healthcare affect all retirees and
dependents in a proposed class and warrant class certification.  See
Fox, 172 F.R.D. at 665 (certifying class under Rule 23(b)(2) and
(1)(A); “it is abundantly clear” that the defendant's decision to alter
“then-existing health care benefits affected the entire proposed
class”); Senter, 532 F.2d at 525 (“[l]awsuits alleging class-wide
discrimination are particularly well suited for 23(b)(2) treatment
since the common claim is susceptible to a single proof and subject
to a single injunctive remedy”); UAW v. ACME Precision Products,
Inc., 515 F.Supp. 537, 540 (E.D. Mich. 1981) (actions “seeking to
compel the defendant to continue to pay the cost of health insur-
ance benefits for retirees, would be… a (b)(2) class” action); and
Sloan v. BorgWarner, Inc., 263 F.R.D. 470, 477 (E.D. Mich. 2009)
(suit to enforce collectively-bargained retirement healthcare certi-
fied under Rule 23(b)(2) as well as under Rule 23(b)(1)).

B. Rule 23(b)(1) Risks of Varying Adjudications and
Impairment of Non-Party Interests 

Typically, too, where an employer diminishes or terminates
collectively-bargained retirement healthcare, there is substantial
risk of "inconsistent or varying adjudications" which would pro-
duce "incompatible standards" governing the employer’s retire-
ment healthcare obligations if those obligations were addressed in
individual actions, perhaps in various forums, brought by various
lawyers, before various judges.  Judge Duggan wrote in Reese, 227
F.R.D. at 489 (certifying class under Rule 23(b)(1) and (2)):  "As
a result, [the employer] could be subject to incompatible standards
of conduct paying the full-costs of benefits for some plaintiffs but
not others."  See also Fox, 172 F.R.D. at 665 (certifying class under
Rule 23(b)(1)(A) and (2): "If each retiree separately adjudicated
his or her claim, different results are inevitable, especially consid-
ering the fact that the retirees reside in several states"; it is an "ob-
vious conclusion" that defendant "could prevail in some cases and
lose in others which, in turn, would lead to inconsistent and, per-
haps, inequitable results"; "Moreover, adjudications with respect
to individual members could substantially impair the interests" of
non-parties); Sloan, 263 F.R.D. at 477 (separate adjudication of in-
junctive and declaratory claims to enforce collectively-bargained
retirement healthcare promises “clearly presents a risk of incom-
patible standards being applied”; certifying class under Rule
23(b)(1) as well as 23(b)(2)).  

IV. Conclusion
For reasons of consistency, efficiency, economy, and equity,

it typically makes indisputable sense to resolve retirees’ and de-
pendents’ LMRA and ERISA claims—and all employer affirma-
tive defenses—together in a class action under Rule 23(b)(1) and
(2), in one forum, producing one, consistent, definitive, cost-effec-
tive, and universal adjudication governing the employer’s conduct
with regard to the collectively-bargained retirement healthcare.  �
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FOR WHAT IT’S WORTH
Barry Goldman

Arbitrator and Mediator

Here’s a thought experiment. Suppose we have an em-
ployer and a union, and we’re drafting a collective bar-
gaining agreement. Suppose we have reasonable people
of good will on both sides. And suppose we have plenty
of time to think carefully. We know disputes are going to
arise under the agreement, and we want to be deliberate
about the way we handle them. We don’t want simply to
adopt a cookie cutter arbitration clause, and we don’t want
to wing it in a panic when we get our first grievance. So
what should we do? 

The first principle that should guide our thinking is re-
spect for the autonomy and self-determination of the par-
ties. It’s their agreement; the disputes will be their disputes;
and the resolutions should, insofar as possible, be their res-
olutions. From this principle it follows that the dispute res-
olution mechanism we apply should progress along a
continuum beginning with the least intrusive method. This
is similar to the escalation of force continuum we see in
law enforcement or the preference in medicine to prescribe
diet and exercise first, medication second, and surgery last.
We want the least intrusion into the parties’ decision mak-
ing consistent with achieving resolution.  

At the first level of workplace dispute resolution, the
parties themselves attempt to negotiate a settlement. If
unassisted negotiation fails, we introduce a third party neu-
tral to help the parties negotiate – a mediator. And if me-
diation fails, we escalate to a third party neutral with the
power to make a binding decision – an arbitrator. 

So far we are on familiar ground. But if we really
mean it when we say we put the highest value on party au-
tonomy, we need another step. After we have advanced
along the intrusiveness continuum as far as we can go and
the arbitrator has issued an award, the mechanism should
loop back around to the parties themselves to see if they
can improve on it. 

If they can’t, they can’t. If there is no mutual agree-
ment to an adjustment, the award stands. But the parties
should have a chance to see if there is anything further they
can do to maximize mutual gains. Here I’m borrowing
Howard Raiffa’s idea of “post-settlement settlement” (see
http://tinyurl.com/844xlat or my book,The Science of Set-
tlement at pp. 151-153.) 

When people are involved in disputes they dissemble.
They emphasize facts that advance their positions and
deemphasize facts that don’t. They behave strategically.
We can imagine, for example, that under certain circum-

stances I might be heard to declare a hitherto unknown
fondness for my deceased grandmother’s dinnerware. I
might do so in an attempt to maximize the compensation
I receive from my sister for agreeing to give it up. But sup-
pose a sympathetic arbitrator believed me and awarded me
the stuff. Then what? 

The idea of post-settlement settlement is that after we
have an award I can drop the pretense. Once an award is
in place, I can no longer extract any value from pretending
to love Grandma’s china, and I can tell my sister what I’m
really after. If my sister has been similarly dissembling at
her end, we may discover that there is a mutually agreeable
adjustment to the arbitration award that would improve the
deal for both of us.  

As long as you and I have different preferences among
goods, our trading with one another is not zero-sum. As
long as I would rather have cigars than money, and the
cigar store would rather have money than cigars, every
time we do a transaction it makes both of us better off.

At some point it is no longer possible to tweak the ex-
isting agreement and redistribute goods in a way that
makes one party better off without making the other party
worse off. When that happens we’re done. My point is that
until that happens we’re not done. 

Before and during the arbitration of a discharge, for
example, the employer may not be willing to make a mon-
etary settlement offer. If an arbitrator grants the grievance
and orders reinstatement, the employer may change its
mind. Correspondingly, the union may have argued
strongly in favor of reinstatement. But after reinstatement
has been ordered, it may see the wisdom of an appropri-
ately compensated separation. 

So what I’m proposing for our collective bargaining
agreement is a dispute resolution mechanism that escalates
through increasing degrees of intrusiveness into the par-
ties’ decision making and culminates in an arbitration de-
cision. Then I propose a further negotiation phase (with or
without a mediator) in which the parties engage in post-
settlement settlement discussions, offer trades, and explore
paths to greater mutual gain.  

Even when the parties cannot resolve their disputes
themselves and require third party adjudication, a thor-
oughgoing  respect for party autonomy requires that the
system return control to the parties themselves for final ad-
justment of the terms of settlement.  �
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UNITED STATES 
SUPREME COURT UPDATE

Regan K. Dahle
Butzel Long

Court Acknowledges Ministerial Exception Rooted in 
First Amendment

On January 11, 2012, the Court issued its decision in EEOC v.
Hosanna-Tabor Evangelical Lutheran Church, Dkt. No. 10-553.  The
issue in Hosanna-Tabor was whether the ministerial exception bars an
Americans with Disabilities Act employment retaliation claim by a re-
ligious school teacher.

Cheryl Perich worked at Defendant Hosanna-Tabor Evangelical
Lutheran Church and School in Redford, Michigan.  The School is af-
filiated with the Lutheran Church.  The School employed two types of
teachers: “lay/contract” and “called.”  To be a “called” teacher, the in-
dividual must take a series of religion classes required by the Church
and earn a certificate of admission into the teaching ministry.  Once on
the roster of certified teachers, an individual can be selected by a con-
gregation, at which point the teacher becomes a “commissioned min-
ister.”  The School does not require teachers to be called or Lutheran.  

Perich started her employment at the School as a contract teacher,
but became a called teacher after one year of employment. After Perich
became a called teacher, her duties did not change.  She taught a variety
of secular classes, but also taught a religion class, attended chapel serv-
ices with her class, led chapel services twice each year, and led her stu-
dents in prayer.  

After four years of employment, Perich took a disability leave.
After six months of leave, she advised the School that her doctor would
return her to work in two months.  The School was concerned that, de-
spite the doctor’s release, Perich would be unable to safely perform her
duties.  At a congregational shareholder meeting, the congregation ac-
cepted a Board proposal that Perich be offered a “peaceful release
agreement” in exchange for her resignation.  Perich refused this offer
and appeared for work immediately upon being cleared by her doctor.
The School asked Perich to leave, but she refused until she received a
letter acknowledging that she had reported to work.  Having received
the letter, Perich left, but she received a phone call from the School later
in the day telling her she would likely be fired.  Perich advised the
School that she intended to assert her rights against discrimination if
she were not allowed to return to work.  Several days later, the School
sent Perich a letter stating, among other things, that Perich had damaged
her relationship with the School by threatening to take legal action.  The
School ultimately terminated Perich’s employment.  

Perich filed a charge of discrimination and retaliation with the
EEOC, and the EEOC filed a retaliation complaint on her behalf.  The
School moved for summary judgment on the grounds that the ministe-
rial exception barred the District Court from considering an ADA em-
ployment retaliation claim against a parochial school. The District Court
granted the motion and the Commission appealed. 

The Sixth Circuit recognized that the ADA does have application
to religious organizations, provided that it does not infringe on that or-
ganization’s right to prefer employees of a particular religious back-
ground.  The “ministerial exception” doctrine, however, rooted in the
First Amendment’s guarantee of religious freedom, prevents judicial
interference in the selection of an organization’s “ministerial employ-
ees.”  The question before the court, then, was whether Perich was a
ministerial employee.  

The Sixth Circuit held that the District Court’s factual record was
sound, but its legal conclusion that Perich was a ministerial employee
was not supported by the record.  The Court focused on the facts that

Perich’s duties did not change when she transitioned from a contract
to a called teacher, and also that Perich did not need to be a called
teacher, or even Lutheran, to lead those activities that were religious in
nature.  The Court noted that simply because the School gave Perich
the title of commissioned minister did not make her duties primarily
ministerial in nature.  The Sixth Circuit vacated the District Court opin-
ion and the School sought cert.

The Supreme Court rejected the Sixth Circuit’s analysis and re-
versed its decision.  The Court noted that this was the first time it had
had the “occasion to consider whether [the] freedom of a religious or-
ganization to select its ministers is implicated by a suit alleging dis-
crimination in employment.”  The Court unanimously agreed that there
is a “ministerial exception,” grounded in the First Amendment, that pre-
cludes application of employment discrimination laws to claims “con-
cerning the employment relationship between a religious institution and
its ministers.”  The Court held that interfering with the Church’s right
to retain or select its ministers would violate the Free Exercise Clause,
“which protects a religious group’s right to shape its own faith and mis-
sion through appointments.”  The Court also held that granting to the
state the power to control who may administer to the Church’s faithful
would violate the Establishment Clause, “which prohibits government
involvement in such ecclesiastical decisions.”

The Supreme Court rejected the EEOC’s argument that there was
no need for a “ministerial exception,” because the First Amendment’s
protection of the freedom of association provided a sufficient defense
to certain employment discrimination claims against religious organi-
zations.  The Court found this position untenable because it effectively
ignored the importance of the freedoms granted religious organizations
to select their own ministers, as granted by the Religion Clauses of the
Constitution.

The Court also rejected the EEOC’s argument that the decision
in Employment Div., Dep’t of Human Resources of Ore. v. Smith, 494
U.S. 872 (1990) barred recognition of the ministerial exception.  In
Smith, the plaintiffs, members of the Native American Church, had
been fired from their jobs for ingesting peyote in violation of Oregon
law.  The State of Oregon denied unemployment benefits to the plain-
tiffs, and they sued, alleging a violation of their rights under the Free
Exercise clause.  The Supreme Court in that case held that Oregon’s
prohibition on peyote use was “a valid and neutral law of general ap-
plicability.”  Contrasting Smith to the case at bar, the Court distin-
guished that the issue here was “government interference with an
internal church decision that affects the faith and the mission of the
church itself.” 

Despite its conclusion that “there is a ministerial exception ground-
ing in the Religion Clauses of the First Amendment,” the Court declined
to adopt a “rigid formula for deciding when an employee qualified as
a minister.”  The Court did conclude, however, that under the circum-
stances of her employment, Perich was a ministerial employee.  The
Church held her out to be a minister; she had “diploma of vocation”
granting her the title “Minister of Religion, Commissioned;” she was
required to perform her duties “according to the Word of God and the
confessional standards of the Evangelical Lutheran Church;” she un-
derwent significant religious training; and the Church periodically re-
viewed her ministerial skills and responsibilities.  Perich also held
herself out to be a ministerial employee by claiming a housing al-
lowance available only to employees earning wages “in the exercise of
the ministry.”

In concluding that the First Amendment barred the EEOC’s suit
on Perich’s behalf, the Court recognized the importance of society’s
interest in enforcing employment discrimination statutes.  The Court
held, however, that a religious group’s interest “in choosing who will
preach their beliefs, teach their faith, and carry out their mission” is
also important, and the Religion Clauses of the First Amendment serve
to strike the balance between those competing interests.  �
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MICHIGAN SUPREME
COURT UPDATE

Richard A. Hooker
Varnum LLP

In Re Request For Advisory Opinion Regarding Consti-
tutionality of 2011 PA 38, No. 143157 (Slip Op 11-18-11).

2011 Public Act 38 made several significant changes to
Michigan’s income tax law, MCL 206.30.  Generally, sub-
ject to certain limitations, it made both public and private
pension income taxable by eliminating or reducing previ-
ously applicable statutory exemptions, and it added eligi-
bility provisions limiting or eliminating altogether the
personal exemption and general deductions based on age
and total household resources.  The Supreme Court granted
the Governor’s request to rule upon the constitutionality of
the following provisions:

• Whether reducing or eliminating the statutory exemp-
tion for public pension incomes unconstitutionally
impaired accrued financial benefits of a pension plan
or retirement system;

• Whether reducing or eliminating the statutory exemp-
tion for pension payments, generally, unconstitution-
ally impaired a contract obligation;

• Whether determining eligibility for income-tax ex-
emptions on the basis of total household resources,
or age and total household resources, unconstitution-
ally created a graduated income tax; and

• Whether determining eligibility for income-tax ex-
emptions on the basis of date of birth violated the
United States Constitution.

By Opinion released November 18, the Supreme Court
majority answered all but one of these questions and their
individual parts in the negative.  The Supreme Court did
find that determining eligibility for income-tax exemptions
and deductions on the basis of the taxpayers’ total house-
hold resources did create a graduated income tax in viola-
tion of the Michigan Constitution, Const 1963, Art 9, Sec
7.  It ordered that provision severed from the Act, accord-
ingly.

Justice Cavanaugh dissented in part, indicating his be-
lief the taxation of pensions which had accrued prior to Jan-
uary 1, 2012, is an unconstitutional impairment of accrued
rights.  Justice Hathaway dissented from virtually every
portion of the majority’s ruling, adding her belief that by
striking down the household resource limitation on personal
exemptions, the majority had essentially added a tax break
for more well off individuals and couples that the legislature
had not intended.  This, she argued, was public policy mak-
ing better left to the Michigan Legislature.  �

SIXTH CIRCUIT UPDATE
Scott R. Eldridge

Miller, Canfield, Paddock and Stone, P.L.C.

Co-Workers’ Opinions About Reverse Race Discrimination
Not Sufficient to Get Past Summary Judgment

The plaintiff in Treadwell v American Airlines, Inc, Docket No.
10-5809 (Nov. 18, 2011), a Caucasian woman who worked for Amer-
ican Airlines in Memphis, sued the airline after her discharge alleging
that she was treated less favorably than her African-American co-
workers.  The plaintiff was the highest ranking operational employee
working on February 18, 2006, when an ice storm hit Memphis.  One
of her subordinates, an African-American, was responsible for de-
icing planes that day.  The subordinate failed to de-ice one plane prop-
erly, causing a three-hour delay and additional backups at the airport.
American Airlines fired the plaintiff and her subordinate as a result
of the delays, after the plane’s captain reported that the plaintiff was
“at a loss as to how to get [her subordinate] to make things happen.”
The federal district court granted summary judgment to the airline.

The Sixth Circuit examined what the plaintiff called “direct evi-
dence” of reverse discrimination.  Specifically, she had submitted af-
fidavits of two co-workers stating in general terms that they had
observed “unequal treatment of American Airlines towards Caucasians
in comparison to other races.”  Noting that the affidavits did not com-
pel the conclusion that the plaintiff was fired because of her race, the
Sixth Circuit rejected the affidavits as “direct evidence” and examined
the case under the McDonnell Douglas burden-shifting paradigm.

In doing so, the Court explained that the plaintiff had to show, as
a threshold matter, that American Airlines is “that unusual employer
who discriminates against the majority.”  This, according to the Court,
the plaintiff could not do because she had not presented statistical
data or employment policies showing a history of unlawful consid-
eration of race by the airline, or evidence that the decision maker was
a minority, or evidence of on-going racial tension in the workplace.
Instead, the plaintiff submitted the two affidavits from co-workers
who alleged to have observed unequal treatment and a few examples
of African-Americans who were not discharged for on-the-job fail-
ings.  That, according to the Sixth Circuit, “is not enough to get to a
jury on this claim.”  More specifically, the Court explained that the
fact that two other co-workers shared the plaintiff’s opinion of un-
equal treatment in the workplace, “is not, for our purposes, evidence”
because “[e]vidence requires more than the plural of ‘opinion’.”  Con-
sequently, the Court affirmed summary judgment in favor of the air-
line, concluding that “[t]he missing ingredient in [the plaintiff’s] claim
is information about [the airline’s] treatment of Caucasian employees
that would provide a contrast with its treatment of African-American
employees” and “[h]er own situation cannot provide that contrast.” 

Wrongful Discharge Claim Under Michigan Law Does Not
Require Proof that Employer Directed the Plaintiff To Violate
the Law

In Morrison v B. Braun Med. Inc, Docket No. 10-1548 (Dec. 8,
2011), the plaintiff worked for the defendant pharmaceutical manu-
facturer as an at-will medical sales representative who sold pain-re-
lievers in Michigan.  B. Braun discharged her in April 2007 for failing
to meet certain sales quotas while on a performance improvement
plan.  The plaintiff sued alleging that the defendant wrongfully dis-
charged her in violation of public policy for refusing to violate the
law.  Specifically, she alleged that she refused to unlawfully promote
non-approved (i.e., “off-label”) uses of medical products and to vio-
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late anti-kickback laws.  The plaintiff had expressed to her manager
her discomfort with off-label promotion as early as 2000.  In 2003,
she declined to sign a compliance training form attesting that she had
no knowledge of any noncompliant behavior within the company,
after being instructed to circumvent anti-kickback laws by channeling
gift money through third parties.  In 2006, the plaintiff also alerted
her supervisors to a customer request that she believed constituted a
violation of ant-kickback laws if fulfilled by the company.  A jury re-
turned an $800,000 verdict in favor of the plaintiff.    

On appeal, B. Braun argued that the trial court erred by refusing
to instruct the jury that the plaintiff had to prove that her employer
directed her to violate the law.  The Sixth Circuit rejected the argu-
ment, concluding that, while an “employer’s request that [an em-
ployee] violate the law” may suffice to prove the employee’s “own
refusal to do so,” a wrongful discharge claim “does not depend upon
a showing of a directive or request by the employer.”  To hold other-
wise, the Court stated, would create an “additional element” of the
wrongful discharge tort not recognized under Michigan law.

FMLA Interference Claims Require Burden-Shifting Analysis

In Donald v Sybra, Inc (d/b/a/ Arby’s), Docket No. 10-2153 (Jan.
17, 2012), the plaintiff worked for Arby’s restaurants in Saginaw,
Michigan for over two years as an assistant manager.  She suffered
from a number of health problems that caused her to miss work dur-
ing her tenure.  In 2007, she took eight weeks of FMLA leave to re-
ceive treatment for ovarian cysts and renal stones.  Starting February
14, 2008, the plaintiff’s supervisor started an investigation into irreg-
ularities in the drive-thru window drawer.  He discovered that the
plaintiff had been stealing money from the register by improperly dis-
counting customer’s orders and pocketing the difference.  On Febru-
ary 25 and 26, 2008, the plaintiff received scheduled treatment for
her ovarian cysts and renal stones.  The plaintiff called her supervisor
on February 26th and advised that she would not return until February
29th, but she did not submit notice of or a request for FMLA leave.
Upon the plaintiff’s return to work on February 29th (which was the
first day she worked after her supervisor completed his investigation),
the defendant discharged her.  

The plaintiff sued alleging various claims, including FMLA in-
terference.  Specifically, she claimed that the defendant interfered
with her FMLA rights by terminating her while on leave from Feb-
ruary 25th to February 29th.  Despite “substantial questions” whether
the plaintiff established a prima facie case, the district court, applying
the traditional McDonnell Douglas burden-shifting paradigm, granted
summary judgment in favor of the defendant because the plaintiff
failed to establish pretext.  The plaintiff appealed.

The Sixth Circuit affirmed.  Noting that there was “no doubt”
that the McDonnell Douglas paradigm applied to FMLA retaliation
claims, the Court acknowledged that it is “not as clear” within the
Sixth Circuit whether the same analysis applies to FMLA interference
claims.  While “[o]ther courts have made this distinction explicit,”
the Court stated, “[t]he morass is widespread.”  The Court then cited
to its reported decision in Grace v USCAR, 521 F3d 655 (6th Cir.
2008) to explain that it had “effectively adopted” the McDonnell Dou-
glas test for FMLA interference claims “without saying as much.”
There the Court stated that an employer may prove it had a legitimate
reason unrelated to the exercise of FMLA rights for terminating the
employee, and the plaintiff could then rebut the employer’s reason
by showing the proffered reason had no basis in fact, did not motivate
the termination, or was insufficient to warrant the termination.  Be-
cause reported panel opinions are binding on subsequent panels, the
Court explained, Grace v USCAR required it to affirm the district
court’s application of the McDonnell Douglas analysis to the plain-
tiff’s interference claim.  �

MERC UPDATE
Erin M. Hopper

White, Schneider, Young & Chiodini, P.C.

A summary of four recent Decisions issued by the Michigan Employ-
ment Relations Commission follows.  Decisions of the Commission may
be reviewed on the Bureau of Employment Relations’ website at
www.michigan.gov/merc.

Election Issues

University of Michigan –and- Graduate Employees
Organization/AFT –and- Students Against GSRA Unionization –and-
Michigan Attorney General, Case No. R11 D-034 (December 16, 2011)

The Graduate Employees Organization (GEO) filed a representation
petition seeking an election among Graduate Student Research Assistants
(RAs) at the University of Michigan.  The University Regents passed a
resolution, by a vote of six to two, recognizing RAs as employees and
allowed them to determine whether to organize into a union.  Thereafter,
a consent election agreement was presented to MERC for approval in
order that the parties might proceed to an election and possible certifica-
tion of the GEO.  In September 2011, a bargaining unit member sought
to intervene, claiming the petition should be dismissed for lack of subject
matter jurisdiction.  The Commission denied the motion to intervene.
However, on September 14, 2011, the Commission dismissed the GEO’s
representation petition based on its decision in Regents of the University
of Michigan, 1981 MERC Lab Op 777, a case in which it held that RAs
are not employees entitled to the benefits and protections of the Act. 

A group identified as Students Against GSRA Unionization and rep-
resented by the Mackinac Center, a self-proclaimed non-profit and non-
partisan research and educational institute, filed a motion to intervene to
express its opposition to MERC conducting an election.  The Commission
dismissed its motion to intervene as the group lacked standing.

The Attorney General (AG) also sought to intervene under MCL
14.28.  This law grants the AG power to prosecute and defend all actions
in the Supreme Court, in which the state shall be interested or a party, or,
when requested by the Governor or either branch of the Legislature.  Ad-
ditionally, the AG may intervene in and appear in any other court or tri-
bunal, civil or criminal, in which the people of this state may be a party
or interested.  The AG argued that unionization of the University’s RAs
may negatively affect its reputation and competitiveness.  The Commis-
sion stated that the University’s standing and reputation as a major re-
search institution is not a factor it may consider in determining whether
the RAs are public employees within the meaning of the Act.  The Com-
mission further noted that the AG was not seeking to intervene in order
to advocate for the interest of a state agency; rather he was seeking to in-
tervene for the purpose of opposing a policy decision made by the Uni-
versity’s Board of Regents.  The Board is  an autonomous state institution
under Article VIII, Section 5 of the Michigan Constitution, a provision
which vests the Board with sole responsibility for the general supervision
of the University.  Since such intervention would be unduly disruptive
and also inimical or hostile to the public interest, the Attorney General’s
motion to intervene was denied.

Although there is no dispute between the GEO and the University
over whether an election should be authorized in this case, the Commis-
sion must determine whether, in light of its prior decision in Regents of
the University of Michigan, supra, it has jurisdiction to do so.  As such,
the Commission must determine whether there has been a material and
substantial change of circumstances since the 1981 decision justifying
further review of the RAs’ status.

The Commission first determined that the doctrine of res judicata
does not apply to representation matters. Under the Administrative Pro-
cedures Act, representation proceedings are non-adversarial information
gathering procedures, as distinguished from contested, adjudicatory un-
fair labor practice cases.  Next, it noted that the GEO has now submitted
an affidavit attesting to facts that may provide a basis for finding that

(Continued on page 22)
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there has been a substantial material change in the RAs’ status.  Some of
those attested facts suggest that some or all of the RAs presently may
possess the necessary indicia of employment to distinguish them from
the RAs who were the subject of the Commission’s 1981 decision.  As
such, the case was referred to an administrative law judge to conduct an
evidentiary hearing at which the GEO will have the opportunity to show
there has been a substantial and material change in circumstances since
Regents of the University of Michiganwas issued more than twenty years
ago.  The Commission noted that it is the GEO’s burden to show that
there has been such a change and that it is a heavy burden to meet.

The newly appointed Commission Chair, Edward Callaghan, con-
curred in part and dissented in part.  While he agreed that the proposed
intervenor, Students Against GSRA, did not have standing, he would have
denied the GEO’s motion for reconsideration and dismissed the Attorney
General’s motion to intervene as moot.  Since the Commission majority
granted reconsideration, it should also have granted the AG’s motion to
intervene.  Commissioner Callaghan believed that the basis for MERC’s
1981 opinion, which held that RAs are not employees, but are, instead
students, holds true today.  Even though the number of RAs and the
amount of funding have increased, the essential nature of the mentor-
mentee relationship that is so critical to the research function of the Uni-
versity of Michigan as a world class research university remains
unaltered.  Commissioner Callaghan further noted that the University
President and nineteen University department heads opposed the Board
of Regent’s resolution, claiming it could fundamentally alter the relation-
ship between faculty and graduate students.  Since such testimony may
not be presented at the hearing before the administrative law judge, he
believed the Attorney General’s intervention would have been appropriate
to ensure that both sides of this issue were fully and fairly examined.

Dearborn Public Schools/Henry Ford Community College –and- Henry
Ford Community College Support Staff Association (HFCC-SSA) –
and- Dearborn Federation of School Employees (DFSE), Case No. R11
C-031 (October 13, 2011)

The petitioner, Henry Ford Community College Support Staff Asso-
ciation (HFCC-SSA), filed a petition to represent a bargaining unit of all
nonsupervisory full-time and part-time support employees employed by,
or at, Henry Ford Community College (HFCC).  HFCC is part of the
Dearborn Public Schools (DPS).  The employees whom petitioner seeks
to represent are part of a larger bargaining unit of full-time and regular
part-time support employees of DPS represented by the Dearborn Fed-
eration of School Employees (Federation).  This unit includes mainte-
nance and operation, clerical, transportation and food service employees.

The petitioner claims HFCC and DPS, while technically one entity, are
operationally separate employers.  The Federation maintains that the peti-
tion should be dismissed because petitioner has not shown that the existing
unit is inappropriate or that the employees whom it seeks to represent have
an extreme divergence of interests from the remainder of the unit.

HFCC was founded in 1938 as Fordson Junior College under the auspices
of DPS.  At one time, it was common for school districts to operate so-called
“junior colleges” offering programs of study after high school graduation.
However, after passage of the Community Colleges Act of 1966, most of
these programs were gradually replaced by independent community college
districts.  DPS is the last remaining P-14 school district in Michigan.

MERC noted that it normally presumes that employees in an existing
bargaining unit that is not, per se, inappropriate, share a community of
interest.  MERC requires that a party seeking to overcome the presump-
tion show that there is an “extreme divergence of interests” between em-
ployees in the proposed unit and the rest of the bargaining unit.  However,
the Commission concluded that there were compelling reasons to permit
HFCC employees to form a bargaining unit separate from employees of
DPS.  Although the Federation may be correct that not much has changed
within its bargaining unit, much has changed in public education since
HFCC was founded as a “junior college” and run by DPS in 1938, as well
as since the bargaining unit was created. The many differences in mission,
structure, and operations that now exist between K-12 and post-secondary

education provided by community colleges are reflected by the fact that
the DPS is the only remaining “P-14” school district in the state.  Funding
is wholly separate and, most importantly, for ten years or longer, the DPS
has kept the finances and operations of DPS and HFCC as separate as its
single legal entity status and its collective bargaining obligations permit. 

MERC directed an election for “all nonsupervisory full-time and part-
time support employees employed at [HFCC] and included in the bar-
gaining unit of employees of [DPS/HFCC] currently represented by the
[Federation].” These employees shall vote whether they wish to be rep-
resented by Petitioner or continue to be represented by the Federation.

Unfair Labor Practices

AFSCME Local 3667 Riverview Firefighters Association –and- City of
Riverview, Case No. CU11 A-001 (December 19, 2011)

ALJ Julia Stern found that the Union did not violate the Act when it
issued a press release criticizing the City for implementing a central dis-
patch operation and allegedly failing to properly staff and train the as-
signed dispatchers.  The press release also noted that several grievances
were pending before the City on the new dispatch operation.  Judge Stern
concluded that the press release did not constitute unlawful restraint or
coercion, nor did it violate the Act in any way.  The Union’s efforts to
publicize its side of a labor-management dispute were protected by the
Act and the First Amendment since the alleged misconduct did not con-
tain specific threats of harm or coercive behavior.

The Commission affirmed the ALJ’s recommended decision.  Section
10(3)(a)(ii) prohibits a labor organization from engaging in conduct that
seeks to interfere, restrain, or coerce “a public employer in the selection
of its representatives for the purposes of collective bargaining or the ad-
justment of grievances.”  The Commission has previously found instances
of such violative activity only where a union’s conduct has been either vi-
olent in nature or very specific in its acts of interference coupled with a
refusal to bargain.  It has generally held employee communications with
employer officials on workplace matters to be protected activity under the
Act.  This protection extends to public speeches or discussions with elected
officials concerning union-management disputes, except where the state-
ments are grossly false and could unreasonably alarm the community.

The Commission found an insufficient basis to conclude that the Union’s
press release interfered with, restrained, or coerced the City’s selection of a
bargaining representative to handle the pending grievances involving the
central dispatch system.  The press release was merely an attempt to invoke
support from the public on a matter of public concern.  The City’s disagree-
ment with the Union’s position did not rise to the level of interference or
coercion that violates the Act.  As such, the case was dismissed.

Southfield Public Schools –and- Michigan Educational Support Per-
sonnel Association (MESPA) –and- Educational Secretaries of South-
field (ESOS), Case Nos. C09 B-017 & C09 B-019 (November 15, 2011)

ALJ Julia Stern found the District violated the Act when it unilaterally
eliminated its practice of paying employees for association release time.
These payments had become an established term and condition of employ-
ment for bargaining unit members represented by both Unions.  The District
had a duty to bargain in good faith with the Unions before eliminating this
practice and it failed to give them an opportunity to demand bargaining before
unilaterally eliminating this term of employment.  The Unions did not waive
their right to bargain by failing to demand bargaining.

The Commission affirmed the ALJ’s decision and recommended
order.  The District violated its duty to bargain in good faith with each
Union before eliminating the practice of paid association release time,
which it failed to do.  An employer who notifies the union of its deci-
sion only after the decision becomes a fait accompli violates its obli-
gation to bargain in good faith.  The obligation to request bargaining
is waived if such a request would have been either futile or the bar-
gaining subject change was a fact accomplished when notification was
received.  The District was ordered to cease and desist, reinstate its
practice of providing members with 100 days of paid association leave
per year, upon request to bargain in good faith with the Unions over
paid association leave, and to post a notice of wrongdoing.  �

MERC UPDATE
(Continued from page 21)
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MERC’S FREE-OF-CHARGE
GRIEVANCE ARBITRATOR
SELECTION PROCESS

Ruthanne Okun
Director, Bureau of Employment Relations/MERC

Some years ago, via our MERC Corner, we notified you that
the Michigan Employment Relations Commission had revised its
Grievance Arbitrator Selection Process.  We thought it would be
timely and helpful to remind you of this free-of-charge service of-
fered by MERC.  It may assist you and your clients when selecting
an arbitrator to handle grievance arbitrations in both the public
and private sectors.  The process is set forth below.

Introduction
Pursuant to its authority to aid parties in resolving labor dis-

putes [set forth in Section 10 of the Labor Mediation Act, 1939
PA 176, as amended, MCL 423.10], MERC maintains a list of
skilled arbitrators qualified to perform grievance arbitration in the
field of labor relations. MERC will assist [public and private sec-
tor] parties to a grievance dispute to select a grievance arbitrator.
There is no charge for this service.  Please note, however, that the
daily rate will be set by the arbitrator and is solely the obligation
of the parties, as are any costs associated with the arbitration.
MERC will not seek to enforce or vacate awards, and will not col-
lect fees.

Selection

A. Requirements
Prior to providing the parties with a list of arbitrators, the par-

ties must submit:
(1) A Petition for Grievance Arbitration (see section F. below

—  How to File a Petition)
(2) A copy of the collective bargaining agreement or other

written agreement designating MERC as a source for se-
lecting an arbitrator
(a) The expiration date of the contract or agreement
(b) Two copies of the grievance procedure
(c) Two copies of the contract provision(s) alleged to

have been violated
(3) Two copies of the grievance and any response to it

B. MERC Arbitrator Selection Process
Upon receipt of the items required for filing a Petition for

Grievance Arbitration, MERC will assist the parties to select an ar-
bitrator according to the terms of the parties’ contract or agreement.

If the arbitrator selection process is set forth in the contract
or agreement, MERC will follow that process.  If an arbitrator se-
lection process is not set forth in the contract or agreement, MERC
will provide the parties with a list of 15, with the biographies and
daily rates for those persons listed.  Per Commission policy, either
party may object to any name on the list for reasons of “advocacy”
as defined in MERC’s Administrative Rules, and a replacement
name will be provided.

The arbitrator will be picked based on the parties’ mutual se-
lections after MERC receives each party’s list.  MERC will notify
the parties and the arbitrator of the appointment.

If the parties are unable to make a mutual choice from the
first panel, MERC will furnish up to two additional panels.  If the

parties are unable to make a mutual choice after three panels,
MERC may appoint an arbitrator, depending on the circum-
stances.  MERC will not appoint an arbitrator whose name has
been struck by either party.

If, during the arbitrator selection process, a party fails to re-
turn the list within the time specified or fails to rank the names
therein, MERC will appoint an arbitrator from the list of the re-
sponding, non-objecting party.

The issuance of a panel of names or a direct appointment is
neither a determination of whether a matter can be arbitrated, nor
an interpretation of the terms and conditions of the collective bar-
gaining agreement or other written agreement.  The resolution of
such disputes rests solely with the parties.

C. Choosing a Hearing Date
Once an arbitrator is selected, the arbitrator and the parties

will mutually establish a date for the hearing.

D. Arbitrator’s Authority & Rules
The arbitrator’s authority is derived from the parties’ collec-

tive bargaining agreement or other written agreement.
The rules governing the arbitration are established by the col-

lective bargaining agreement or other written agreement.  The par-
ties and the arbitrator may mutually agree on the rules governing
the arbitration.

E. MERC’s Involvement
MERC’s involvement is limited to assisting parties to select

and, thereafter, appointing an arbitrator.  The arbitrator will set his
or her own daily rate, other fees and costs, the date and time of
hearing, and the time limits for the parties to respond.  MERC as-
sumes no responsibility for either enforcing or vacating awards,
or for the collection of fees.

F. How to File a Petition
A Petition for Grievance Arbitration form is available under

the “Forms” link on MERC’s website at www.michigan.gov/merc,
or by calling MERC’s Detroit office at the number listed below.

Alternatively, the party requesting the service may submit a
Petition for Grievance Arbitration in the form of a letter which in-
cludes the following information:

• Contract expiration date
• Whether the Petition is filed by the employer, the union or
jointly

• The employer’s name, address, phone number and fax
number

• The employer representative’s name, title, mailing and
email addresses, phone number and fax number

• The labor organization’s name, address, phone number and
fax number

• The labor organization’s representative’s name, title, mail-
ing and email addresses, phone number and fax number

• Name of grievant
• Brief description of the grievance
• Printed name and title of person filing Petition
• Signature of person filing Petition
• Date
Submit the completed Petition, along with the other materials

requested in the Requirements (see Section A), to MERC’s Detroit
office.  Please contact either MERC’s Detroit or Lansing office if
you have any questions.

MERC’s Detroit Office MERC’s Lansing Office
(313)  456-3510 (517) 373-3580 �
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