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receiving or using a consumer report that contains information
gained from the sites, it does require them to disclose to the ap-
plicant or employee that such information was the basis for the
adverse employment decision.  There is a detailed process that the
employer must follow in providing such notice.

B. Discrimination
Researching employees and applicants on social networking

sites may also expose the employer to increased discrimination
claims.  Such claims could take three forms.  

First, an employer could be accused of making employment
decisions based on a protected characteristic.  Most employers do
not ask questions regarding race, gender, marital status, age, sex-
ual orientation, disability or religion on the employment applica-
tion.  However, social networking sites make such information
readily available to employers.  A female applicant’s Facebook
profile may state that she is interested in meeting women.  An em-
ployee’s MySpace blog may disclose that he suffers from a phys-
ical or mental condition.  The volume of pictures involving alcohol
on an employee’s page may portray the employee as an alcoholic.
LinkedIn users have the option of posting their birthday on their
page.  

Even if the employer does not use this information to make
an adverse employment decision, in the event of litigation, the ap-
plicant will show the employer had access to it and it will be up
to the employer to show it did not use the information it discov-
ered to make the adverse employment decision. 

Second, if an employer does not have a written policy or uni-
form approach to when it decides to perform internet searches on
applicants or employees, the employer could expose itself to a dis-
parate treatment claim when it uses the results to take adverse em-
ployment actions.  Along similar lines, if the employer wishes to
take adverse action against an employee for something posted on a
social networking site, the employer should first ascertain whether
it is imposing similar discipline on similarly situated employees.

Third, where the employer is using certain social networking
sites as the sole source of information for hiring, it may expose
itself to disparate impact claims.  Certain social networks are tar-
geted towards specific age, racial, religious, gender or political
groups.  Thus, the exclusive use of one social network site may
result in a less diverse applicant pool or have a disparate impact
on certain protected groups.

Prior to 2009, the EEOC did not address employer use of em-
ployee information gained from social networking sites.  The first
mention of social networking sites appears in the proposed regu-
lations for Title II of the Genetic Information Nondiscrimination
Act (“GINA”).  Among other things, GINA prohibits covered en-
tities from intentionally acquiring genetic information regarding
employees.  In proposed regulation 29 CFR § 1635.8(b)(4), one
exception to this prohibition is the acquisition of publicly available
materials that may include genetic information.  For example, an
employer would not violate GINA if it learned that an employee
had the breast cancer gene by reading a newspaper article profiling
several women living with knowledge that they have the gene.  

(Continued on page 2)

SOCIAL NETWORKING
REHAB:  WHEN A FACEBOOK
OR TWITTER UPDATE GOES

FROM LOL TO SMH1

Tiffany A. Buckley-Norwood
Dickinson Wright PLLC

The number of adults who have a profile on a social network-
ing site such as Twitter, LinkedIn, Facebook, Flickr, Friendster
and MySpace has increased rapidly over the past four years.  The
percentage of adults who use online social networking websites
has grown from 8% of internet users in 2005 to 47% in 2009.2
Despite the rising popularity of social networking sites, however,
most companies have no formal plans to address the use of social
networking sites by employees.3 This leaves employers exposed
to legal risks.

I. LEGAL CONSIDERATIONS FOR EMPLOYERS

A. Background Checks
Employers should be cautious about using social media sites

to make employment decisions.  While reviewing the information
available on such sites may be considered prudent to avoid negli-
gent hiring or retention liability, there are a number of issues to
consider before utilizing such sites to gather information.  

Depending on the employer’s circumstances, the information
may not always be accurate.  For example, the employer may
think they are viewing an applicant’s social networking profile
and it may actually belong to another individual.  This is particu-
larly true where the profile does not have a picture or the employer
only has a limited view of the profile, which excludes key verify-
ing information.  Moreover, depending on the website, even if the
employer finds the correct individual, it is not always possible to
verify that the information is legitimate or complete.  For example,
a social networking site may indicate that the applicant has been
arrested.  However, the site may not state the circumstances of the
arrest, whether the arrest involved a felony or whether the arrest
resulted in a conviction.  Under Section 205a of Michigan’s El-
liott-Larsen Civil Rights Act, MCL 37.2205a, an employer cannot
request, make or maintain a record of information regarding a mis-
demeanor arrest if there was no conviction.  As another example,
a third-party may be motivated to make false, disparaging com-
ments about the applicant on a social networking site.  The em-
ployer may have no indication that the information is inaccurate.

Depending on how the employer’s research is conducted,
background checks on social networking sites may implicate the
Fair Credit Reporting Act (“FCRA”), 15 USC § 1681 et seq.  The
FCRA becomes relevant if the employer is using a third-party con-
sumer reporting agency to access information on the social net-
working site.  While the FCRA does not prohibit employers from
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In the proposed regulation, the EEOC invited public comment
on whether social networking sites should be included in this ex-
ception.  However, proposed regulation 29 CFR § 1635.9(a)(4)
still makes clear that, even where the information is obtained
through a publicly available source, the genetic information may
not be used to discriminate against the individual.

C. National Labor Relations Act
Employers should also keep the National Labor Relations Act

in mind when taking adverse action against an employee for their
social networking activity.  Section 7 of the Act, 27 USC § 157,
guarantees the right of workers to engage in concerted activities
for the purpose of mutual aid or protection.  Thus, it may be an un-
fair labor practice to discipline or discharge an employee for dis-
cussing the terms and conditions of employment with other
employees via their social networking page.  This is true regardless
of whether the employer’s workforce is unionized or not.  There-
fore, if an employee is using his or her social networking site to
discuss wages, hours of work, working conditions, union organiz-
ing or other terms and conditions of employment, the employer
may violate the National Labor Relations Act if it takes an adverse
employment action against the employee for this activity. But see
Sears Holdings (Roebucks), GC Mem.Case 18-CA-19081; 2009
WL 5593880, 1 (“We conclude that the Social Media Policy does
not violate Section 8(a)(1) because it cannot reasonably be inter-
preted in a way that would chill Section 7 activity”).

D. Invasion of Privacy and the Stored Communications Act
Most states, including Michigan, also recognize an employee’s

right to privacy.  An invasion of privacy claim may be brought
against an employer who intentionally and unreasonably intrudes,
physically or otherwise, into the employee’s private affairs.  These
cases often turn on whether the individual had a reasonable expec-
tation of privacy and whether the employer used a method to intrude
into that privacy that a reasonable person would find objectionable.
An employee’s right to privacy is usually decreased on social net-
working sites because they are forums open to the public.  However,
if the employee restricts access to his or her profile; and the em-
ployer uses improper means to access the profile, then the employer
may violate the employee’s right to privacy.  Such improper means
could include pretending to be another person or entity. 

Unauthorized access to an employee’s social networking site
may also violate the federal Stored Communications Act (“SCA”),
18 USC § 2701 et seq., which addresses access to stored wire and
electronic communications and transactional records.  The SCA es-
tablishes civil liability for anyone who intentionally accesses stored
communications either without authorization or exceeds the author-
ization given.  The SCA only applies to stored communications in
facilities that are not readily accessible to the general public.  

In Pietrylo v. Hillstone Restaurant Group, No 06-5754, 2009
WL 3128420 (DNJ Sept 25, 2009), the plaintiff-employee estab-
lished a group on MySpace that was only accessible by invitation.
No upper-management was invited to join the group and the group
was to only be accessed during non-work hours and on non-work
computers.  However, an employee, who was granted access to
the group, gave her password to her manager.  Despite the privacy
warning on the group’s page, two managers accessed the group
on multiple occasions; and eventually used the group as a basis
to terminate the plaintiff.  The district court held that a jury could
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infer, from testimony provided, that the employee who gave man-
agement her password, only did so because she feared she “would
have gotten in trouble” if she did not.  Notably, there was no tes-
timony that management actually threatened the employee.  How-
ever, there was testimony that management continued to access
the website, even after they became aware that the employee was
uneasy about providing them with her password.  Therefore,
where an employer is monitoring a social networking site that is
password protected, it should ensure that it has voluntary consent
to use the employee’s password to gain access to the site.

If the employer is a public employer, fraudulent or unautho-
rized access to the employee’s social networking profile, blog or
forum may violate the Fourth Amendment’s protections against
unreasonable search and seizure.  Fraudulent or unauthorized ac-
cess of an employee’s social networking information may also vi-
olate the social networking site’s Terms and Conditions of Use.

E. First Amendment Rights of  Public Employers
In addition to the legal risks for private employers, public em-

ployers should also keep in mind the First Amendment’s protection
of an employee’s right to free speech.  Courts balance the em-
ployer’s legitimate interest in delivering efficient government serv-
ices against the employee’s interest as a citizen in commenting on
a matter of public concern.  Thus, if the employee is speaking about
issues that are important to the public, the protection increases.
However, if the employee’s social networking posts are disrupting
the workplace, then the First Amendment protection decreases.

F. Other Potential Risks
There are a number of other potential risks involved with em-

ployee use of social networking sites.  Employees may inadver-
tently disclose employer or customer trade secrets or other
confidential information through pictures, status updates or blog
posts.  Moreover, depending on the content of the employee’s so-
cial networking posts, the employee may be protected from ad-
verse employment action by state and federal whistleblowing and
anti-retaliation statutes.  

II. CREATING A SOCIAL NETWORKING POLICY
Based on the above, it is wise for an employer to have a policy

addressing social networking as it relates to the employer’s work-
place.  

In crafting such a policy, the employer must first determine the
purpose of the policy.  The employer may wish to strongly restrict
social networking activity.  This would entail prohibiting employees
from using company electronic resources for anything other than
business-related matters.  As a second approach, the employer may
wish to encourage employees to contribute to social networking
sites because the benefits of employee contributions to such sites
outweigh the risks.  As a third approach, the employer may wish to
recognize that employees participate in social networking sites and
simply outline company expectations regarding usage.  

In deciding which approach to use, the employer should be
cognizant of how it intends to enforce the social networking pol-
icy.  For any of these approaches, the employer’s policy should:

• Specify the forms of online communication and conduct
covered by the policy;

• Outline how the company’s name and logo may be used, if
at all; 

• Describe what financial, confidential, sensitive or propri-
etary information must be excluded from such sites; 

• Address whether employees may discuss specific clients

and whether the employee may post pictures of the work-
place;

• Remind employees that postings on social networking sites
are public;

• Encourage employees to engage in responsible and respect-
ful conduct regarding current, former, and potential cus-
tomers, partners, employers and competitors;

• Warn employees to avoid conflicts of interest and harm to
the employer’s business interests; 

• Contemplate the legal considerations discussed above and
the employer’s other employment policies and guidelines,
such as the anti-discrimination policy or other code of con-
duct; and

• Warn about possible disciplinary action for violation of the
policy.

The policy may also include a discussion of how the em-
ployer’s electronic resources and work time may be used for social
networking sites.  The personal use of social networking sites
should not interfere with working time.

A. Off-Duty Conduct Statutes
While drafting the social networking policy, employers

should be aware of any off-duty conduct statutes that exist in the
states where they have employees.  Such statutes limit an em-
ployer’s ability to regulate employee conduct off the job.  Michi-
gan does not have an off-duty conduct statute.  However, other
states, such as California, Colorado, New York and North Dakota
have such statutes.

B. The “Company Spokesperson” Appearance
Employers should also put restrictions on whether the em-

ployee may appear as the spokesperson for the company.  If the em-
ployer does not wish for the employee to speak on behalf of the
company, the employee should be required to make it clear that any-
thing posted is the employee’s view alone, not that of the employer.

In light of the Federal Trade Commission’s regulations con-
cerning the use of endorsements and testimonials in advertising,
in discussing their employer, the employee should still make clear
that they are an employee of the company.  Under the regulations,
which are located at 16 CFR Part 255, employees who use social
networking sites to make statements about their employer’s prod-
ucts may create unintended liability for the employer if a con-
sumer later claims that they were misled into purchasing the
employer’s product.  The regulations impose liability on both “en-
dorsers” and companies for false or unsubstantiated statements
made through an endorsement or for failing to disclose material
connections between the company and the endorser.  To protect
itself, an employer should also address how endorsements should
be made in their social networking policy, if they wish to allow
employees to make endorsements of the company product.

C. Supervisor Recommendations
The social networking policy should also address whether

evaluations and recommendations may be given informally
through social networking sites.  LinkedIn encourages users to
obtain recommendations to complete their profile.  As a result,
employees have started obtaining recommendations from their su-
pervisors.  Most LinkedIn recommendations tend to be positive,
whether drafted accurately or simply as a courtesy to the em-
ployee.  This could prove problematic if the employee is later ter-
minated for poor performance or misconduct.  In a subsequent
lawsuit, the employee may use the recommendation to show either

(Continued on page 4)
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that he was wrongfully terminated or that the “poor performance”
rationale is merely pretext for discrimination or retaliation.  A
Facebook wall post stating “Great job today” or “you are a real
asset to the company” poses the same risk.  

Thus, depending on the employer’s approach to its social net-
working policy, it may be preferable to restrict performance re-
views to the employer’s regular review system and prohibit
supervisors from giving informal reviews on social networking
sites or anywhere else.  Where the employer prefers to allow such
recommendations, it should be clear that the supervisor is speak-
ing on his own behalf, rather than on behalf of the company.

D. The Blurred Line Between Supervisor and Employee
Aside from addressing supervisor recommendations, employ-

ers should also consider addressing the relationship between su-
pervisors and employees generally. As supervisors are increasingly
“friending” employees on Facebook and making connections on
LinkedIn, the lines of appropriate conduct between supervisors and
employees are blurring.  It is not advisable to create a complete
ban on supervisors “friending” employees due to laws guarantee-
ing an employee’s right to privacy and right to associate.  However,
employers should at least train their supervisors on the legal risks
of such relationships.  Employers should also review and consider
making revisions to their anti-harassment and anti-discrimination
policies to clarify that the policies also cover conduct on social net-
working sites.  If a supervisor becomes aware of potential work-
place harassment or discrimination through a social networking
site, the supervisor should still follow the employer’s anti-discrim-
ination or anti-harassment reporting and investigation procedure.

E. The Ability to Take Disciplinary Action
Finally, regardless of the approach taken, the policy should

state that the employer reserves the right to take disciplinary action
against an employee if his or her social networking activity vio-
lates the employer’s policies and guidelines.

III. CONCLUSION
Social Networking sites have great benefits for both employ-

ers and employees.  When used correctly, as the name suggests,
they are great tools for networking.  Employers can advertise their
products and services, recruit new employees, gather background
information on applicants and connect with employees.  However,
as described above, there are substantial risks that accompany
these benefits.  As the use of social networking sites continues to
increase, employers must be aware of these risks and take preven-
tative steps.  That way, social networking sites can continue to be
beneficial, instead of potentially disastrous.

— END NOTES —
1 Users of social networking sites frequently rely on acronyms to quickly relay a point.
“LOL” stands for “laughing out loud” and is frequently used in response to a funny state-
ment.  “SMH” stands for “shaking my head” and is frequently used in response to a shame-
ful statement.

2 AMANDA LENHART ET AL., PEW RESEARCH CENTER, Social Media & Mobile Internet Use
Among Teens and Young Adults 17-18 (2010), available at http://www.pewinternet.org/~/
media//Files/Reports/2010/PIP_Social_Media_and_Young_Adults_Report.pdf

3 SeeDeloitte LLP, Ethics & Workplace Survey Results: Social Networking and Reputational
Risk in the Workplace (2009) (finding only 17% of executives surveyed had programs ded-
icated to monitoring and mitigating risks related to social networks); Press Release,
AVANADE, Most Companies Avoid Integrating Social Media Despite Evidence of Benefits
(Sept. 8, 2008) (finding only 5% of companies surveyed had a fully documented and im-
plemented strategy for integrating social media use by employees in the company).  �

EMPLOYMENT BREAKS
AND ACCOMMODATIONS

Sheerin Siddique Rouf
The Detroit Medical Center Legal Affairs

Recently, a string of wage and hour collective actions were filed
against healthcare employers throughout the nation, alleging sys-
tematic failure to obey state and federal regulations regarding meal
breaks. Specifically, the employees claimed their employers either
failed to provide unpaid and uninterrupted work breaks or refused
to compensate them for these periods if they were not relieved of
duty during these timeframes, citing the Fair Labor Standards Act
(“FLSA”).

Several hospitals have been under scrutiny for the alleged failure
to pay employees for all hours worked, resulting in payment of back
pay, overtime and damages. For example, a recent and heavily pub-
licized case occurred in December of 2009, where more than 4,000
nurses at SSM Health Care, a St. Louis-based hospital system, re-
ceived $1.7 million in overtime pay for answering phone calls during
their meal periods without receiving compensation.

The FLSA
Mandatory work breaks are established primarily by state law,

except the FLSA, which provides guidelines as to the division of the
various breaks for hourly-paid employees. It exempts executive, ad-
ministrative and professional employees compensated on a salary or
fee basis and members of trade labor unions, which have their own
break provisions in the collective bargaining agreements.

However, this Act simply serves as a “practical guide for em-
ployers and employees as to how the office representing the public
interest in its enforcement will seek to apply it.”1 Although many
employers offer their employees breaks in accordance with industry
standards, the FLSA does not mandate that employers offer such
benefits regardless of the number of hours worked. It only requires
that if employers do provide breaks, they must uniformly apply the
same standards to all their employees. Ultimately, however, they are
entitled to revoke or modify such policies at their will.

There are various types of breaks allocated by either federal or
state laws. They vary for a number of purposes ranging from resting
and waiting or nursing.

Rest and Meal Periods
The two most prevalent types of work breaks established by the

government and/or employers are rest and meal periods. The FLSA
recognizes both but does not require either. A rest period, now cus-
tomarily called a coffee break or snack time, ranges from five to 20
minutes. But if employers choose to provide this break, the time must
count towards the hours worked and employees must be financially
compensated for it.2  If this additional time extends work hours into
overtime, employees must be paid the overtime rate.

A bona fide meal period, on the other hand, distinguishes itself
from a rest break in that it does not count towards the hours worked.
Therefore, employees need not be compensated, provided that three
conditions are met.3 First, meal periods should be 30 minutes or
more. But this 30-minute rule does not represent a legal standard to
which employers are bound to follow. Some courts have determined
that an abbreviated 20-minute meal break suffices.4 Second, the
meal time must be free and uninterrupted. Third, employees must
be “completely relieved from duty” while eating.

To determine what constitutes relief from duty, courts apply one
of three standards.5 The “predominant benefit test,”  utilized mainly
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in law enforcement cases, assesses whether an employee’s meal time
is spent primarily for the employer’s benefit. The “completely re-
lieved from duty” standard examines whether an employee is com-
pletely free from any work-related tasks, whether active or inactive,
for the benefit of the employer and is applied in non-law enforcement
cases. Finally, the third standard focuses on whether employees are
“primarily engaged in work-related activities” while on their meal
breaks. Utilizing these tests, courts have found that compensation is
required if employees are required to eat at their desk or machine,6
but not if they are simply restricted to their job sites during their
lunch period.7

The majority of states possess no laws or regulations on rest and
meal breaks for adults employed in the private sector. 8And since the
federal government also provides no break or meal period, employees
in such states are afforded very few, if any, rights. Twenty-two states9
have some provisions for these breaks, which are guaranteed by state
statues, labor codes and minimum wage laws. Of these, only a hand-
ful10 allocate both a meal period and rest reak  for adults. They uni-
formly allocate a compensated ten-minute break for their employees
every four hours. Those states that do provide meal breaks allow dif-
ferent timeframes ranging from 20 to 60 minutes. Yet other states uti-
lize vague terminology — “sufficient” and “reasonable time” — to
define lunch opportunities, painting a foggy picture for employers
and employees regarding the duration of the break. The state laws
also differ in allowing employees to take their breaks at three different
time periods: (1) within a designated time frame, (2) anytime within
a workday or (3) after a predetermined number of hours. Employers
may grant more work breaks or those longer in duration than the
breaks allocated by state laws, but nothing less.

Sleep Breaks
Guidelines for sleep breaks are also provided by the FLSA and

vary for those employees who work less than and at least 24 hours.
Employees who are required to be on duty for less than a 24-hour
period should receive compensable hours worked, despite whether
they sleep or engage in other activities during the time they are not
busy.11 For example, a telephone operator who is required to be on
duty is working even though she is permitted to sleep when not an-
swering calls.

Where an employee is required to be on duty for at least 24
hours, courts analyze two issues to determine if sleep time is com-
pensable: (1) the two parties’ agreement regarding sleep breaks; and
(2) the extent to which the sleep break is spent predominantly for the
employer’s benefit. Without an agreement to the contrary, sleep time

is counted as hours worked. However, an employer and employee
may agree to allocate a bona fide eight-hour sleep break, as long as
the employer furnishes adequate sleeping facilities and the employee
is able to enjoy an uninterrupted sleep.12 If the sleep time is inter-
rupted by a call to duty, the duration of the interruption is considered
compensable time. The entire sleep time becomes hours worked if
the employee is not afforded a reasonable normal night’s sleep — at
least five hours — due to substantially less desirable conditions or
frequent interruptions that occur for the employer’s benefit.

Waiting Time and On-Call
Under certain circumstances, the FLSA recognizes waiting time

as compensable work time.13 Ultimately, an employee should be
compensated for all “hours worked” which includes the times which
an employee is required or permitted to work and to remain on duty
at an employer’s premises or designated workplace. This work time
is not simply limited to that of active productive labor, but the time
spent in idleness, where one is “engaged to wait” for work.

Such an example includes firefighters required to be on duty at
the firehouse. Although they may partake in other activities during
their inactivity period, they are compensated for the time spent wait-
ing for work to commence.

To determine whether waiting time is compensable, courts an-
alyze a number of factors, such as: (1) the construction of the agree-
ment between the two parties; (2) the nature of the service and its
relation to the waiting time; (3) the presence or absence of a require-
ment that the employee remain on the employer’s premises or a cer-
tain place designated by the employer; (4) the degree to which the
employee is permitted to engage in personal matters during the wait-
ing time; and (5) whether the time spent waiting is predominantly
for the employer’s or employee’s benefit.14

Off-premises on-call or standby time is not required to be
counted as work time, except under rare and unusual circumstances.
Determinants of compensable hours are the requirement that employ-
ees carry a pager or similar device in place of actually being present
at the workplace, the degree to which they are required to be on call,
the frequency with which these employees are called and the length
of time they spend in responding to these calls. Ultimately, however,
the on-call time counts as work time if the employees are required to
remain on or close to the employer’s premises or designated space
unable to utilize the time effectively for personal pursuits, resulting
in time spent predominantly for the employer’s benefit.15

Bathroom Breaks
Although not addressed by the FLSA, bathroom breaks are

tackled by the Occupational Safety and Health Administration
(OSHA), which requires employers to make available adequate bath-
room facilities. It also has determined that placing “unreasonable re-
strictions” on an employee’s use of restroom facilities is a violation
of employee rights.16 Even if employers place valid and reasonable
restrictions on bathroom use, it must not cause extended delays.
OSHA has refused to set specific time intervals for restroom breaks,
but has emphasized that employees must have access to bathrooms
and be able to use them when and as needed.

Reasonable Accommodation
Reasonable accommodation, also not provided for under the

FLSA, is simply an accommodation granted by one’s employer
under the Civil Rights Act. There are two situations where employers
are required to accommodate their employees.

Reasonable accommodation must be available for those em-
ployees who request time to practice their religion or beliefs under

(Continued on page 6)
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Title VII of the Civil Rights Act and for those who require special
needs for disabilities under the Americans with Disabilities Act
(ADA). The accommodations under the ADA necessitate modifica-
tions to the work environment or to the manner under which the po-
sition held is customarily performed that enable a qualified
individual with a disability to perform the essential functions of that
position.17 Such an example is a health break provided for diabetic
patients to eat and check for blood levels.

However, an employer need not accommodate employees if it
imposes undue hardship, which results in more than a “de minimis”
cost on an employer’s business operation.18 Factors that help deter-
mine whether an accommodation would impose an undue hardship
on the employer include: (1) the nature and net cost of the accom-
modation; (2) the financial resources and type of workplace; (3) the
nature of the employee’s duties; (4) the impact of the accommoda-
tion on the operation and safety of the workplace; and (5) the impact
of the accommodation on other employee’s work responsibilities,
benefits and rights.19

Breastfeeding
Although certain states fail to provide rest and meal breaks for

adults employed in the private sector, these same states have enacted
legislation accommodating breastfeeding employees. Only 24
states20 and the District of Columbia have created laws related to
breastfeeding in the workplace. Such legislation makes it unlawful
for employers to refuse to hire, discharge from employment or dis-
criminate against a mother who breastfeeds or expresses milk at the
workplace. Specifically, an employer must provide reasonable time
and private and sanitary locations to accommodate their employees
who need to either express breast milk or nurse their child. This
space, which must be in close proximity to the work area, excludes
toilet stalls and/or bathrooms.

The laws vary in reference to compensation of the time frame,
although most of them provide for an unpaid break. Some states like
Colorado extend this right until the child’s second birthday, while
others, such as Maine and Vermont, allow this right for three years
following childbirth. Certain state legislation mandates that employ-
ers provide a refrigerator or cold storage space to store the expressed
milk. Mississippi encompasses the broadest laws in which employers
are required to train staff in the safe and proper storage and handling
of expressed milk. However, many states exempt employers from
such a rule if providing the break would create an undue hardship
on business operations.

Smoking Breaks
Finally, despite numerous employee requests for smoking

breaks, there are no federal or state laws, regulations or case law
mandating or even allowing for this break.

Requiring Employees to Take Breaks
Although employers in some states are obligated to make breaks

available, it is uncertain whether employers are legally entitled to re-
quire their employees to utilize their work breaks to avoid violations
of state or municipal laws. However, the law may soon become more
concrete at least in California as the State Supreme Court may be
granted review of such an issue, opening doors for other states to
take similar action.21

Minors
There are special employment laws accommodating minor

workers, distinct from those for adults. The FLSA defines a minor
as one under the age of 18. However, the FLSA sets requirements

for wages, hours and safety only and does not regulate meal and rest
periods for minors. Breaks for minors are provided for primarily by
state laws. Even states that failed to enact work break laws for adults,
have passed laws mandating employers to provide breaks to minors.
Those that have provided these rights for adults, also require minors
to receive more frequent and/or longer breaks than adults.

Some states provide a meal break for minors in certain indus-
tries, such as Arkansas which allows meal breaks for those in the en-
tertainment business. The states differ in their definition of minors,
ranging from the ages of 14 to 18 years of age. They also fluctuate in
their requirement of hours worked — between four to six hours —
prior to entitlement of their meal breaks. However, some states, such
as Alaska, allow minor employers to receive a break if they are sched-
uled to work a set number of hours, despite their absence in actually
working those hours. Finally, the laws vary in the length of the meal
period which ranges from a paid 20-minute meal period to an unpaid
and uninterrupted 60-minute timeframe. Although every state carries
child labor laws, most, but not all, allow for work breaks for minors.

Michigan
Michigan is one of those states that affords meal or rest periods

only to those employees under 18 years of age.22 They are provided
with a 30-minute uninterrupted meal or rest period after every five
consecutive hours worked.

However, Michigan employers are not required to provide
breaks of any kind to employees 18 years old and over. If employers
do decide to give adults a short rest period, that time must be paid
according to the rules under the FLSA. If an employer permits a
work break policy of more than 30 minutes, the employee must be
completely relieved of work duties and free to pursue his or her own
interests to be considered unpaid time.23

Breastfeeding mothers in Michigan, like adult employees in ref-
erence to work breaks, have limited rights. The sole protection for
these women in Michigan is exemption of breastfeeding from public
indecency laws.24 House Bill 5515 was introduced on October 14,
2009 to amend and broaden the scope of the Elliott-Larsen Civil
Rights Act to grant women the right to nurse in public places and
prohibit discriminative practices against them. However, even if this
bill becomes law, Michigan has yet to propose legislation regarding
rights for breastfeeding mothers in the workplace.

Conclusion
There are no rules uniformly implemented throughout the nation

in reference to employment breaks for resting, eating, sleeping, waiting
and breastfeeding for adults, as well as minors. In absence of contract
clauses and state laws, adult employees must adhere to the FLSA, a
set of guidelines in which employers voluntarily decide whether to
provide work break intervals. the fundamental issue when seeking
compensation is whether the activity during the breaks is controlled
by the employer and pursued primarily for the benefit of her business.
If so, these hours are compensable work time. Minors have broader
rights than adults, in that many states provide more frequent breaks or
those lasting a longer duration. On the contrary, employees of all ages
are protected under the federal government in regards to restroom
breaks and religious and disability accommodations.

If employees seek to preserve their work break rights in states
that do not allocate such laws, such as Michigan, they should attempt
to reach an agreement with their employer requesting such accom-
modations, adhering to those limitations under the FLSA regarding
compensation and time worked. The end result would be two-fold:
healthier and effective employees who are able to provide increased
productivity benefiting their employers. But the employees should
keep in mind that such agreements may be revoked at the will of
their employers. For most employees in the United States, the em-

EMPLOYMENT BREAKS
(Continued from page 5)
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READING THE TEA LEAVES
FOR EMPLOYMENT CLASS
ACTIONS IN MICHIGAN

Thomas G. Kienbaum
Kienbaum, Opperwall, Hardy & Pelton, P.L.C.

A recent order from the Michigan Supreme Court may, or
may not, signal that the new majority of that Court will, if given
the chance, show greater receptivity to employment class actions
than Michigan courts have shown in the past. The Court’s Janu-
ary 29, 2010 order vacated a published Court of Appeals decision,
Duskin v. Department of Human Services, 284 Mich. App. 400
(2009), that had reversed certification of a class asserting that the
DHS discriminated against male members of racial and ethnic
minorities — but not female members of those same minorities
— in awarding promotions to supervisory and managerial posi-
tions.

The Court of Appeals’ opinion had explained in detail why
this particular case was singularly unsuited to class treatment,
given (1) the absence of evidence of a standardized policy or prac-
tice of discrimination, (2) the baffling number of possible permu-
tations in the racial, gender, and ethnic characteristics of the
alleged victims and beneficiaries of the alleged “culture” of dis-
crimination, and (3) the multiplicity of factors that bear on any in-
dividual promotion decision. Although the reasoning of the
Duskin panel (which included two judges not usually thought of
as “conservative”) seemed beyond reproach, the High Court sent
the case back to the trial court (now a different judge) for recon-
sideration in light of Henry v. Dow Chemical Co., 484 Mich. 483
(2009), which was decided after Duskin.

Justice Corrigan, joined by Justice Young, dissented from the
remand order as unnecessary, because they viewed the Court of
Appeals’ panel’s reasoning as fully consistent with Henry.

Henry v. Down Chemical Co. was an environmental contam-
ination case, decided in late July 2009 by a familiar 4 to 3 division
of the Supreme Court, with Justice Weaver joining the three De-
mocrats and authoring the opinion. In the months since then, no
developments have offered a basis for interpreting Henry— a dis-
tinctly middle-of-the-road opinion — as a new or more “liberal”
approach to class actions. The majority opinion spoke largely in
generalities, agreeing that trial judges should not simply “rubber
stamp” plaintiffs’ allegations that their lawsuit meets the class cer-
tification prerequisites, and held that courts must look to addi-
tional information beyond the pleadings if (as will usually be true
in employment cases) the pleadings do not contain sufficient in-
formation to satisfy each prerequisite for class treatment. The
Court in Henry neither endorsed nor disapproved federal phrase-
ology describing this exercise as a “rigorous analysis,” and re-
peated the principle that the merits of the underlying claims are
not be assessed at the class certification stage.

It is difficult to see what jurisprudential benefit will be
gained by having the trial court reappraise the Duskin case in
light of Henry.One might speculate that the current majority sim-
ply wanted to erase Duskin, a comprehensive opinion that em-
phasizes the difficulty of certifying a class in an employment
discrimination case — something that has been well-recognized
in Michigan litigation practice for many years. The Supreme
Court majority certainly accomplished that result by vacating the
Duskin opinion.  �

ployer’s policies primarily govern the employee’s rights to a break.
Unfortunately, until the federal government and/or the states choose
to enact laws mandating that employers provide work breaks, there
is no legislative authority to bind them to such a requirement.
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NLRB UPDATE
Stephen M. Glasser, NLRB Regional Director 

The Board now has four members with the recent recess appoint-
ments of Craig Becker (D) and Mark Gaston Pearce (D).  Mr. Becker
was sworn in on April 5 and Mr. Pearce on April 7; a fifth member has
yet to be seated.

Mr. Becker has served as Associate General Counsel with the
Service Employees International Union and as staff counsel with the
AFL-CIO. For 28 years he has practiced and taught labor law. He was
professor of law at UCLA from 1989 to 1994 and also taught at the
University of Chicago and Georgetown law schools.

Mr. Pearce was a founding partner of Creighton, Pearce, Johnson
and Giroux in Buffalo, New York where he practiced union-side labor
and employment law. He has taught at the Cornell School of Industrial
Labor Relations and is a Fellow in the College of Labor and Employ-
ment Lawyers. From 1979 to 1994, Mr. Pearce was an attorney and
District Trial Specialist with the NLRB’s Buffalo Regional Office.

For the last 27 months the Board has operated as a two-member
quorum with Chairman Wilma B. Liebman and Member Peter C.
Schaumber, during which period they decided 595 cases. The Board’s
authority to act with only two members has been challenged in six cir-
cuits, with the First, Second, Fourth, Seventh and Tenth circuits uphold-
ing the Board’s authority to decide cases under Section 3(b) of the
National Labor Relations with two sitting members, and the D.C. Circuit
holding to the contrary. The issue was argue before the Supreme Court
on March 23, 2010, in New Process Steel, L.P., No. 08-1457.

With the addition of two new members, the Board is expected to
decide many of the cases in which Chairman Liebman and Member
Schaumber could not agree. In addition, there are cases characterized
as “significant” which will now be decided by at least three members.
The coming months will likely result in Board decisions having signif-
icant impact not only on the involved parties but also on the labor com-
munity in general.
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editor’s note: This Kelman Cartoon originally appeared in Legal Times

and is reprinted with permission.

WHAT’S ON THE HORIZON 
IN EMPLOYMENT LAW?

Robert A. Boonin
Butzel Long

I.  FMLA Related Legislation 
1) The Family Leave Insurance Act (HR 1723 with 35 co-

sponsors) was re-introduced in March 2009.  The bill would allow
12 weeks of paid FMLA leave per year, to be funded by a trust fund
akin to unemployment insurance.  Under the bill, employers would
have to pay 100% of an employee’s wages for employees earning
less than $20,000, with the percentage sliding to 40% for those earn-
ing just under $100,000.  In addition to the current rights to FMLA
leaves, leaves to care for domestic partners would be covered by
the bill, as well. The bill was introduced in 2005 and 2008 but hear-
ings were never held and it never left the respective committee.  Its
concept is endorsed by President Obama.  Hearings on the current
bill have not been scheduled as of yet.

2) A more likely concept to get traction in Congress is Senator
Kennedy’s Healthy Families Act, which is sometimes referred to
as Senator Kennedy’s Legacy Act.  In the last Congress, the bill was
S 910, HR 1542 and cosponsored by Senators Obama and Levin.
Versions of this bill have been introduced since 2004.  In May 2009,
the bill was reintroduced.  (S 1152 with 24 co-sponsors, HR 2460
with 121 co-sponsors).  Under this bill, paid sick leave would be
required to be provided by employers with 15+ employees at the
rate of 7 days per year for employees working 30+ hours per week,
with that rate to be prorated for part-time employees. Earned but
unused sick leave days would carry-over from year to year, but em-
ployers need not allow more than 7 days of leave to be available at
any one time.  The bill would allow private right of action with liq-
uidated damages equal to double the wages lost, with a three year
statute of limitations.  The bill would also allow for intermittent
leave, but not an obligation to provide prior notice unless the ab-
sence is for 3+ days.  In addition, the bill would prohibit employers
from disciplining employees for using paid sick leave, and would
also prohibit paid sick days from being considered under a no-fault
attendance policy or as a basis for discipline.  Leave for care of
those who are in “close relation” to employee, akin to a family
member, but may include boyfriends, girlfriends, same sex partners
and perhaps roommates would also be required. 

3)  The Federal Employees Paid Parental Leave Act of 2009
(HR 626 with 55 co-sponsors; S 354 with 22 co-sponsors) would
grant four weeks of paid leave for the purpose of the birth or adop-
tion of child, in addition to whatever paid leave the employee is oth-
erwise entitled to received, and to consider increase the paid period
to eight weeks.  The bill passed the House in June and is still pend-
ing hearings in the Senate.

The Family and Medical Leave Inclusion Act was introduced
in the House in June 2007, but did not leave committee.  An earlier
version was introduced in 2003.  A similar bill was introduced in
April 2009 (HR 2132 with 25 co-sponsors).  The bill seeks to amend
the Family and Medical Leave Act to provide for employee leave
to care for a same-sex spouse as determined under applicable state
law, domestic partner, parent-in-law, adult child, sibling, or grand-
parent (as well as for a spouse, child, or parent), if such person has
a serious health condition.  The bill would have also amended fed-
eral civil service law to apply the same leave allowance to federal
employees.  

The Family and Medical Leave Enhancement Act was in-
troduced last year and was reintroduced in February as HR 824

(with 13 co-sponsors).  Versions of this bill have been introduced
since 1997.  This bill would amend the FMLA by decreasing the
number of employees an employer would have to employ in an area
in order for the employees to be covered.  The reduction would be
from the current 50 employees to 25 employees.  In addition, the
bill would eliminate the current 1,250 hours of work in a year re-
quirement for FMLA coverage, and thereby expand the Act’s scope
to cover part-time employees.  The amendments would also allow
employees to take up to 4 hours of leave per month, up to a total of
24 hours per year, for the purpose of attending a school or commu-
nity activity of the employee’s child or grandchild. 

The Family and Medical Leave Restoration Act (HR 2161
with 33 co-sponsors) was introduced in April 2009 to repeal some
of the new FMLA regulations provisions governing recertifications
of leaves and the number of visits needed to qualify for serious
health condition leaves, and to restore the prior regulations on those
points.

HR 389 (with 15 co-sponsors), the Family Fairness Act of
2009, was introduced on January 9, 2009.  This bill, if passed,
would eliminate the 1,250 hours of work eligibility requirement for
FMLA leave and thereby make FMLA leave available to part-time
and full-time employees who have worked for the employer for at
least one year.  Versions of this bill have been introduced since 1999.

The Domestic Violence Leave Act (HR 2515 with nine co-
sponsors) was introduced in May 2009.  The bill proposes to amend
the FMLA to entitle an eligible employee, his or her same-sex
spouse, or domestic partner to up to 12 workweeks of leave during
any 12-month period: (A) to care for such individual’s family mem-
ber, if the family member is addressing domestic violence, sexual
assault, or stalking and their effects; or (B) because such individual
is addressing such matters, he or she is unable to perform any of
the functions of his or her position.

The David Ray Ritcheson Hate Crime Prevention Act (HR
262, with one co-sponsor) would provide various protections to vic-
tims of hate crimes including the right to take FMLA leave “because
an employee is addressing a hate crime and its consequences... [and]
is unable to perform the functions of the position of such em-
ployee.”  A hate crime is defined as “a criminal offense in which

Kelman’s cartoon

“I hate to tell you this, but I don’t do jury verdicts.”
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(Continued on page 10)

the prosecutor has determined that the defendant intentionally se-
lected a victim, or in the case of a property crime, the property that
is the object of the crime, because of the actual or perceived race,
color, religion, national origin, ethnicity, gender, disability, or sexual
orientation of any person.”  The phrase “addressing a hate crime
and its consequences” means “(A) seeking medical attention for or
recovering from injuries caused by being a victim of a hate crime;
(B) seeking legal assistance or remedies, including communicating
with the police or an attorney, or participating in any legal proceed-
ing related to being a victim of a hate crime; (C) attending support
groups for victims of hate crimes; and (D) obtaining psychological
counseling related to the experience of being a victim of a hate
crime.”  Benefits include various uses of FMLA leave and unem-
ployment compensation.  A version of this bill was also introduced
in 2008.

In June of 2009, the Living Organ Donor Job Security Act
(HR 2776 with seven co-sponsors) was introduced.  The bill would
amend the FMLA to entitle covered employees with leave to pro-
vide a living organ donation, including for time spent for: (A) tests
to determine medical suitability of the employee for donation; (B)
physical, psychological, and social evaluations of the donor; (C)
pretransplant outpatient services; (D) postoperative inpatient and
outpatient transplantation services; (E) travel in connection with
such tests, evaluations, and services; and (F) recuperation.  Versions
of this bill have been introduced since 2002.

The Supporting Military Families Act of 2009 (HR 3403
with four co-sponsors; S 1543 with four co-sponsors), introduced
in July 2009, would amend the FMLA to broad the military leave
rights from being applicable only to those uniformed service em-
ployees deployed to contingency operations to apply to any uni-
formed service employee assigned to a foreign country.

The Military Family Leave Act of 2009 (S 1441, with one
co-sponsor; HR 3257, with five co-sponsors) was introduced in July
(with no co-sponsors) to provide up to two weeks leave per 12
month period for the spouse, child(ren) or parent(s) uniformed serv-
ice members called to or are serving in military contingency oper-
ations.  Hearings are not scheduled.

The Servicemembers’ Access to Justice Act (S 263 with three
co-sponsors; HR 1474 with 28 co-sponsors) would amend
USERRA to: (A) provide enhanced the remedies for those who
prove that their USERRA rights were violated including jury trials,
equitable relief and attorneys fees, as well as a minimum of liqui-
dated damages for willful violations and punitive damages for vio-
lations committed with malice; and (B) clarify that USERRA
prohibits employers from paying lower wages because of one’s sta-
tus as a servicemember, veteran or applicant to be a servicemember.
The bill would also make agreements to arbitrate USERRA matters,
whether under a private agreement or a union contract, inapplicable
and invalid, and also provide the USERRA claims have no statute
of limitations.  Senate hearings were held in August 2009.  This bill
was also introduced by Senator Casey (D. Pa.) during the last ses-
sion of Congress and was co-sponsored by Senator Kennedy and
then Senator Obama.  

II. EEO Related Developments
1) The Employment Non-Discrimination Act (“ENDA”)

was proposed by Rep. Frank during the last session of Congress
(HR 3685).  The bill was initially written to protect both gay and
transgender workers from discrimination in the workplace, under
Title VII.  A revised version was later introduced carving out trans-
gender workers from its protection, due to political difficulties in
having the bill pass if this group is included.  A separate bill was to
be introduced to address transgender protection.  The House passed

ENDA in November 2007 by a 235-184 vote, but the bill did not
move in the Senate.  In June, the bill was reintroduced (HR 3017)
and has 194 co-sponsors, and in the Senate (S 1584) in August, with
44 co-sponsors.  The bills would protect employees on the basis of
both sexual orientation and gender identity (with exceptions for em-
ployees of religious institutions and the armed services) on the basis
of disparate treatment and retaliation, only.  Hearings were held in
the House in September, and in the Senate in November 2009.

2)  The Paycheck Fairness Act (HR 12, with 200 co-sponsors;
S 182, with 36 co-sponsors) was introduced in early January 2009
and passed the House just three days after being introduced (along
with the Ledbetter Act).  The bill was un-linked to the Ledbetter
Act in the Senate, however, and has not moved since that time.  The
bill would amend the Equal Pay Act by revising the remedies for,
enforcement of, and exceptions to prohibitions against sex discrim-
ination in the payment of wages.  It would revise the exception to
the prohibition for a wage rate differential based on any other factor
other than sex and limit such factors to bona fide factors, such as
education, training, or experience.  The bona fide factor defense
shall apply only if the employer demonstrates that such factor: a) is
not based upon or derived from a sex-based differential in compen-
sation; b) is job-related with respect to the position in question; and
c) is consistent with business necessity.  Under the bill, the defense
would not apply where the employee demonstrates that: a) an al-
ternative employment practice exists that would serve the same
business purpose without producing such differential; and b) the
employer has refused to adopt such alternative practice.    It would
also prohibit retaliation for inquiring about, discussing or disclosing
the wages of the employee or another employee in response to a
complaint or charge, or in furtherance of a sex discrimination in-
vestigation, proceeding, hearing or action, or an investigation con-
ducted by the employer.   It would also make employers who violate
sex discrimination prohibitions liable in a civil action for either
compensatory or (except for the federal government) punitive dam-
ages, and that any action brought to enforce the prohibition against
sex discrimination may be maintained as a class action. 

3) The Title VII Fairness Act (S 166 with nine co-sponsors)
was re-introduced in early January 2009 to amend Title VII, the
ADA and ADEA to redefine (or clarify) the limitation periods to
commence when a “person aggrieved has, or should be expected to
have, enough information to support a reasonable suspicion of such
discrimination.”

4)  The Equal Employment for All Act (HR 3149 with 46 co-
sponsors) was introduced in July 2009.  The bill seeks to amend the
Fair Credit Reporting Act by prohibiting employers from using a
consumer report or an investigative consumer report for employ-
ment purposes.   The bill provides for exceptions for jobs involving:
a) a national security or Federal Deposit Insurance Corporation
(FDIC) clearance; b) a state or local government agency which oth-
erwise requires use of a consumer report; or c) a supervisory, man-
agerial, professional, or executive position at a financial institution.

5)  The Civil Rights Tax Relief Act of 2009 (S 1360 with three
co-sponsors, HR 3035 with 14 co-sponsors) was re-introduced in
June 2009.  The bill would reverse the IRS rules requiring settle-
ments involving non-wage damages to be taxed, and to also allow
for wages to be taxed via an income averaging approach (as op-
posed to the taxing the lump sum received at the rate applicable to
the lump sum).  Similar bills have been introduced since 2000.

6)  The Fair Pay Act of 2009 (S 904 with 12 co-sponsors, HR
2151 with no co-sponsors) was re-introduced in April 2009 by Sen-
ator Harkin to require equal pay for equivalent jobs without regard
to sex, race or national origin, but allows payment of different wages
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under seniority systems, merit systems, systems that measure earn-
ings by quantity or quality of production, or differentials based on
bona fide factors that the employer demonstrates are job-related or
further legitimate business interests.  If so, though, the employer
would have to prove that the factor is job-related with respect to the
position in question, or furthers a legitimate business purpose, ex-
cept that this defense will not apply if the employee demonstrates
that an alternative employment practice exists that would serve the
same business purpose without producing the pay differential and
that the employer has refused to adopt such alternative practice, and
the employer actually applied and used the factor reasonably in light
of the asserted justification.  If the employer meets these standards,
the employer may still be held liable if the employee proves that
the differential produced by the reliance of the employer on the fac-
tor is itself the result of discrimination on the basis of sex, race, or
national origin by the employer.  The bill also sought to allow the
awarding of expert fees and the use of class actions.  Hearings have
yet to be scheduled.  During the last Congress, the bill never left
committee.

The Breastfeeding Promotion Act of 2009 (HR 2819 with
23 co-sponsors; S 1244 with 6 co-sponsors) was introduced in June
2009.  The bill would amend both Title VII of the Civil Rights Act
of 1964 and the FLSA, as will as the Internal Revenue Code.  Title
VII would be amended to include lactation (i.e., breastfeeding or
the expressing of milk from the breast) as protected conduct.  Em-
ployers would also be allowed a business-related tax credit for 50%
of their qualified breastfeeding promotion and support expenditures,
up to $10,000 for any taxable year.  The FLSA would be amended
to require employers with 50 or more employees to provide their
breastfeeding employees with break time and private areas to ex-
press breast milk for their nursing children.

The Common Sense English Act (HR 1588, with 63 co-spon-
sors) was re-introduced to amend the Civil Rights Act of 1964 to
declare that, notwithstanding any other equal employment oppor-
tunity provisions of the Act, it is not an unlawful employment prac-
tice for an employer to require employees to speak English while
engaged in work.

The Protection of Older Workers Against Discrimination
Act of 2009 (HR 3721 with 27 co-sponsors, S 1756 with 21 co-
sponsors) was introduced in October 2009 to reverse the Supreme
Court’s holding in Gross v. FBL Financial Services, Inc., 129 S. Ct.
2343 (2009), and require the same standard of proof in mixed-mo-
tive and other disparate treatment cases under the ADEA as under
Title VII.  Specifically, under the bill, a plaintiff would prevail under
the ADEA if “(A) an impermissible factor under that Act or author-
ity was a motivating factor for the practice complained of, even if
other factors also motivated that practice; or (B) the practice com-
plained of would not have occurred in the absence of an impermis-
sible factor.”  Senate hearings have been held.

III. Wage and Hour
1)  The Family Friendly Workplace Act (HR 933, with 17

co-sponsors) was introduced to allow private sector employees to
accrue up to 160 hours of compensatory time.  The bill was intro-
duced last year as HR 6025, but never left committee.  Unused ac-
crued time would be cashed-out at the end of each calendar year.
The bill also would prohibit an employer from intimidating, threat-

ening, or coercing an employee in order to: a) interfere with the em-
ployee’s right to request or not to request compensatory time off in
lieu of payment of monetary overtime compensation; or b) require
an employee to use such compensatory time.  In addition, under the
bill liquidated damages would be awarded in the event of a violation
of these protections in the amount of the compensation rate for each
hour of compensatory time accrued, plus an additional equal
amount as liquidated damages, reduced for each hour of compen-
satory time used.  Hearings have not been scheduled.  A version of
this bill passed the House in 1997 (HR 1).

2)  The Paid Vacation Act of 2009 (HR 2564 with 4 co-spon-
sors) was introduced in May 2009.  The bill seeks to amend the Fair
Labor Standards Act to require employers of 100 or more employ-
ees to provide each employee with one week of paid vacation during
each 12-month period.  Three years post-enactment, this benefit
would apply to employers of 50 or more employees, and employers
with 100 or more employees would have to provide two weeks of
paid vacation per year of employment. Employees will have to pro-
vide their employers with not less than 30 days’ prior notice of their
intent to take paid vacation.

3)  In May 2009, the Working for Adequate Gains for Em-
ployment in Services Act (or WAGES Act) (HR 2570 with 34 co-
sponsors) was introduced.  The bill would amend the Fair Labor
Standards Act increased from $2.13 the base minimum wage for
tipped employees as follows: a) at least $3.75 an hour beginning 90
days after the enactment of this Act; b) at least $5.00 an hour be-
ginning July 1, 2011; and c) beginning on July 1, 2012, and adjusted
as necessary thereafter, at least 70% of the wage in effect under
FLSA but in no case less than $5.50 an hour.

4)  In June 2009, the Living American Wage (“LAW) Law
of 2009 (HR 2874 with three co-sponsors) was introduced.  The
bill would increase the federal minimum wage every four years,
as determined by the Secretary of Labor, to be equal to “the min-
imum hourly wage sufficient for a person working for such wage
40 hours per week, 52 weeks per year, to earn an annual income
in an amount that is 15 percent higher than the Federal poverty
threshold for a family of 2, with one child under the age of 18,
and living in the 48 contiguous States, as published for each such
year by the Census Bureau.”  Similar bills have been introduced
since 2006.

5)  In July 2009, the Wage Theft Protection Act (HR 3303
with two co-sponsors) was introduced.  The bill would amend the
Portal-to-Portal Act to toll the statute of limitations while a DOL
investigation is pending.

6)  On July 23, 2009, Rep. Pete Olson (R-Tx) introduced HR
3309 (with three co-sponsors) to delay the July 24, 2009 increase
to the minimum wage by one year.

This past March, the Working Families Flexibility Act (HR
1274 with six co-sponsors) was re-introduced.  Under the Act, if
passed, employees (who worked at least 1,000 hours during the
year) of employers with 15 or more employees would have the right
to request flexible work options in order to balance the demands of
their jobs and home life.   If passed: a) an employee may request a
modification of his or her hours, schedule, or work location once
per 12 month period; b) employees and employers will have to en-
gage in an interactive process to discuss the employee’s needs and
how to address them with no or minimal disruption to the em-
ployer’s business, and the employee may have a representative of
his or her own choosing at such meetings; c) employers who deny
a request must explain the grounds for the denial; and d) denials
will have to be documented and may be reviewed by the govern-
ment or a court; and employees who make requests are protected
from retaliation.  �

WHAT’S ON THE HORIZON
IN EMPLOYMENT LAW? 
(Continued from page 9)
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MICHIGAN ARBITRATION, 
CASE EVALUATION, AND 
MEDIATION CASE 
LAW UPDATE 

Lee Hornberger 

I. INTRODUCTION 
This article supplements "Recent Developments in Michigan

Arbitration, Case Evaluation, and Mediation Law," Vol. 19, No. 3
Labor and Employment Lawnotes 1 (Fall 2009), http://www.leehorn-
berger.com/UserFiles/File/ADR%20Article,%20LEL%20Lawnotes,
%20Fall% 202009.pdf , with significant case law developments
since April 2009. 

II. ARBITRATION 

A.  Supreme Court Decisions 

1. Supreme Court Upholds Labor Arbitration Award Con-
cerning Take-Home Vehicle 

City of Kentwood v Police Officers Labor Council, 483 Mich
1116 (2009). The Supreme Court denied the Plaintiff City’s appli-
cation for leave to appeal the October 28, 2008, Court of Appeals’
judgment because the Supreme Court was not persuaded that the
questions presented should be reviewed by the Court. This denial re-
sulted in affirmation of the Court of Appeals’ reversal of the Circuit
Court’s vacation of a labor arbitration decision. 

The Arbitrator granted the grievance and held that the Grievant
was to be assigned a take-home vehicle. The Arbitrator determined
there was a past practice of assigning take-home vehicles and, there-
fore, the burden was on the employer to prove that it had repudiated
this practice without objection by the Defendant labor organization.
The Arbitrator stated that the “past practice became a distinct and
binding working condition that could not be altered without the mu-
tual consent of the parties where the collective bargaining agreement
is silent on the assignment of take-home vehicles.” The Arbitrator
held that the policy manual provision was only valid “to the extent
that it was consistent with the collective bargaining agreement, in-
cluding established practices.” The Arbitrator concluded that the Po-
lice Chief’s decision not to assign a take-home vehicle was
inconsistent with the past practice of assigning take-home vehicles. 

Justice Markman dissented, with Justice Corrigan joining, in-
dicating that he would reinstate the Circuit Court’s order vacating
the arbitration decision. The dissent indicated that although the col-
lective bargaining agreement does not refer to take-home vehicles
in any way, and department policy accords the Police Chief discre-
tion in assigning such vehicles.

The dissent said, in part: 
“I am cognizant of the broad authority vested in the arbitrator
under the CBA when disputes arise, but I am also cognizant that
such authority is not boundless. If the collective bargaining
process, public or private, is going to work effectively, faithful re-
gard must be given to contracts and agreements. The people of
Kentwood, through their elected representatives, have chosen to
cede a part of their administrative control over public employees
from their elected city council to the arbitrator. Where, however,
they have clearly not ceded such authority, as here, the regular
processes of local self- government must be permitted to prevail.” 

B.  Published Court of Appeals Decisions 
1. Defendant’s Motion To Vacate DRAA Arbitration
Award Not Timely Filed

Vyletel-Rivard v Rivard, __ Mich App __ (2009). The Defendant
challenged the trial court’s order denying his motion to vacate the ar-
bitration award concerning tort damages in a Domestic Relations Ar-
bitration Act (DRAA), MCL 600.5070, et seq, case. The Court of
Appeals affirmed the Circuit Court’s denial because the Court con-
cluded that the Defendant’s motion to vacate was not timely filed. 

On March 28, 2008, the Defendant, pursuant to MCL
600.509(2), filed a motion to vacate “the arbitration awards” of No-
vember 13, 2007, and December 7, 2007, as to tort damages. A party
has twenty-one days to file motion to vacate in domestic relations
case. MCR 3.602 (J)(2). 

The lesson of this case is to think very carefully before filing a
second round of reconsideration motions rather than filing a notice
of appeal. See generally Moody v Pepsi-ColaMetro Bottling Co, 915
F2d 201 (6th Cir 1990). 

2. Six-Year Limitation Period For Action to Vacate Labor
Arbitration Award 

City of Ann Arbor v AFSCME Local 369, 284 Mich App 126
(2009). In this public employer labor arbitration case, the Court
of Appeals pointed out that there is no statute or court rule pro-
viding a limitations period specifically for actions seeking to va-
cate labor arbitration awards arising from collective bargaining
agreements. 

According to the Court of Appeals, actions to vacate arbitration
awards are more akin to actions to enforce arbitration awards than
to actions for unfair representation. An action to vacate a labor arbi-
tration award is subject to a  six-year limitations period.   

The Court of Appeals further pointed out that as long as the Ar-
bitrator is even arguably construing or applying the contract and act-
ing within the scope of his or her authority, a court may not overturn
the decision even if convinced that the Arbitrator committed a serious
error. 

Previously Rowry v University of Michigan, 441 Mich 1(1992),
had held that a plaintiff ordinarily has six years to seek enforcement
of a labor arbitration award and recognized that in certain cases this
time period may be substantially diminished if a plaintiff's arbitration
award grants equitable relief and a delay in its enforcement is shown
to prejudice the defendant in a way that evokes laches to bar the
plaintiff's claim. 

3.  Domestic Relations Arbitration Award Upheld 
Washington v Washington, 283 Mich App 667 (2009). In this

Domestic Relations Arbitration case, the Court of Appeals stated that
a reviewing court may not review the Arbitrator’s findings of fact
concerning division of marital property. 

The Court stated: “as the United States Court of Appeals for the
Sixth Circuit declared, “[a] court’s review of an arbitration award ‘is
one of the narrowest standards of judicial review in all of American
jurisprudence.’” See generally Way Bakery v Truck Drivers Local
No 164, 363 F3d 590, 593 (CA 6, 2004), quoting Tenn Valley Auth
v Tenn Valley Trades & Labor Council, 184 F3d 510, 514 (CA 6,
1999).” 

C.   Unpublished Court of Appeals Decisions 
1. DRAA Arbitrator May Consider Timely Reconsidera-
tion Motion 

Considine v Considine, unpublished opinion of the Court of Ap-
peals, issued December 15, 2009 (Docket No 283298). The Defen-
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dant filed a motion in Circuit Court to enforce the DRAA amended
arbitration award. The Plaintiff filed a motion to vacate or modify
the award. The Circuit Court granted the Defendant’s motion to en-
force and denied the Plaintiff’s motion. On appeal, the Plaintiff ar-
gued that the Arbitrator exceeded the Arbitrator’s authority and
committed errors of law. The Court of Appeals affirmed the Circuit
Court decision. 

The Court of Appeals held that the Arbitrator had authority to
consider a timely motion for reconsideration. MCL 600.5078(3).  It
was further held the re3consideration award was timely even though
it was issued more than 21 days after the filing of the motion for re-
consideration. Id. 

2.  Objections to Domestic Relations Arbitration Award
Waived 

Vulaj v Vulaj, unpublished opinion of the Court of Appeals, is-
sued November 19, 2009 (Docket No 286334). The Court of Appeals
held that the Plaintiff had waived the ability to argue that the Arbi-
trator failed to comply with the Domestic Relations Arbitration Act,
MCL 600.5070, et seq. In light of the Plaintiff’s affirmative statement
that he was not objecting to the entry of the judgment proposed by
the Plaintiff, the Circuit Court, after receiving testimony from the
parties, signed the judgment of divorce. The Plaintiff argued on ap-
peal that the Arbitrator violated the DRAA which requires transcrip-
tion of the hearing during which child support and parenting time
are addressed. MCL 600.5077(2). 

3. Labor Arbitration Retained Jurisdiction Supplemental
Award Partially Vacated

Police Officers Ass’n of Mich v Leelanau County, unpublished
opinion of the Court of Appeals, issued November 10, 2009 (Docket
No 285132). In this case, the Court of Appeals partially vacated and
partially confirmed a labor arbitration award. 

The Arbitrator ruled that there was not just cause to terminate a
Sheriff’s Department Deputy. The Arbitrator required a psycholog-
ical fitness for duty examination; and retained jurisdiction to resolve
any issues concerning implementation of the award. The Circuit
Court refused to vacate the reinstatement order, but the Circuit Court
held the Arbitrator exceeded his authority by retaining jurisdiction
providing for a fitness for duty examination.  The Court of Appeals
basically affirmed the Circuit Court decision. 

Concerning arbitral retention of jurisdiction, Article 6(E)(1)(a)
of the Code of Professional Responsibility for Arbitrators of Labor-
Management Disputes of the: Federal Mediation and Conciliation
Service, National Academy of Arbitrators [and] American Arbitra-
tion Association states: 

“Unless otherwise prohibited by agreement of the parties or ap-
plicable law, an arbitrator may retain remedial jurisdiction with-
out seeking the parties' agreement.  If the parties disagree over
whether remedial jurisdiction should be retained, an arbitrator
may retain such jurisdiction in the award over the objection of
a party and subsequently address any remedial issues that may
arise.” See generally Elkouri and Elkouri, How Arbitration
Works, 6th Ed, Ruben Editor (BNA 2003), at pp 333-337. See
generally CUNA Mut Ins Soc’y v Office & Prof’l Employees,

443 F3d 556 (7th Cir 2006); and Sterling China Co v Allied
Workers, 357 F3d 546 (6th Cir 2004). 
In addition, concerning retention of jurisdiction, Elkouri and

Elkouri, How Arbitration Works, 6th Ed, Ruben Editor (BNA 2003),
p 1219, indicates: 

“The modern view is that the award of interest is within the in-
herent power of an arbitrator, and in fashioning a ‘make-whole’
remedy it appears that a growing number of arbitrators are will-
ing to exercise the discretion to award interest where appropri-
ate.” See generally St Joseph County, Mich, Mental Health
Facility, 86 LA 683 (Girolamo, 1985); City of Westland, Mich,
86 LA 305 (Howlett, 1985). 

It is interesting that the Court of Appeals did not discuss the
Code of Professional Responsibility for Arbitrators of Labor-Man-
agement Disputes or other authority concerning the Arbitrator re-
taining jurisdiction. 

4. Refusal To Vacate FINRA Arbitration Award And Sanc-
tions Granted

Healey v Spoelstra, unpublished opinion of the Court of Ap-
peals, issued October 22, 2009 (Docket No’s 281686 and 288223).
In this case, the Court of Appeals refused to vacate a FINRA arbi-
tration award. The arbitration awards were for $617,822 in damages
and $75,766.67 for sanctions. The Circuit Court refused to vacate
the awards because the Plaintiffs’ complaint was untimely under
MCR 3.602(J)(2) it that it was filed more than 21 days after the
award was delivered to plaintiffs and that there were no legal grounds
to vacate the award. 

In addition, the Court of Appeals affirmed the Circuit Court’s
ruling that the Plaintiffs’ grounds for moving to vacate the arbitration
award were frivolous and in granting sanctions to Defendant under
MCL 600.2591. 

One lesson from this case includes filing jurisdictional doc-
uments such as notices of appeal by the earliest interpretation of
when they might be due, rather than the latest interpretation. An-
other lesson from this case is that on occasion the appellate court
sanctions the party appealing from a run of the mill arbitration
award. 

5.  Labor Arbitration Award Involving Lay-Off Return Va-
cated 

City of Frankfort v Police Officers Ass’n of Mich, unpublished
opinion of the Court of Appeals, issued September 15, 2009 (Docket
No 286523). This case arose out of the City hiring a new employee
for a position rather than recalling an employee from prior layoff.
The issue before the Arbitrator was whether or not the previously
laid off employee had recall rights in light of new collective bargain-
ing agreement language. 

In a two (Meter and Murray) to one (Beckering) decision, the
Court of Appeals vacated a labor arbitration award and remanded
the matter to the Arbitrator. The dissent indicated that, if the arbi-
trator erred in his analysis, the Arbitrator, in making the analysis,
was interpreting the provisions of the collective bargaining agree-
ment. 

The majority cited but distinguished Michigan Family Re-
sources, Inc v Serv Employees Int’l Union, 475 F3d 752 (6th Cir
2007)(en banc). Michigan Family Resources, Inc, id, is the lead-
ing Sixth Circuit case on the standard for reviewing labor arbi-
tration awards. In Michigan Family Resources, Inc, id, the Union
appealed the District Court’s decision vacating an arbitration
award. The Sixth Circuit reversed and directed the District Court
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to enter an order enforcing the award because, according to the
Sixth Circuit, the arbitrator was “acting within the scope of his
authority,” the company had not accused the arbitrator with fraud
or dishonesty in making the award,  the arbitrator was “arguably
construing ... the contract” when he awarded union employees a
cost of- living increase, and the company had shown no more
than that the arbitrator made an error, perhaps even a “serious
error,” in interpreting the collective bargaining agreement. United
Paperworkers Int’l Union, AFL-CIO v Misco, 484 US 29, 38–39
(1987). 

The Sixth Circuit in Michigan Family Resources, id, indicated
that the following questions should be looked at in deciding whether
to vacate a labor arbitration award. Did the arbitrator act: 

“outside [the arbitrator’s] authority” by resolving a dispute not
committed to arbitration? Did the arbitrator commit fraud, have
a conflict of interest or otherwise act dishonestly in issuing the
award? And in resolving legal or factual disputes in the case, was
the arbitrator “arguably construing or applying the contract”? 

According to the Sixth Circuit, as long as the Arbitrator does
not offend any of these requirements, the request for judicial in-
tervention should be denied even though the Arbitrator made “se-
rious,” “improvident” or “silly” errors in resolving the merits of
the dispute. 

The Sixth Circuit in Michigan Family Resources, id,  further in-
dicated that an Arbitrator does not exceed the Arbitrator’s authority
every time the Arbitrator makes an interpretive error. The Arbitrator
exceeds that authority only when the collective bargaining agreement
does not commit the dispute to arbitration. 

The lesson from the City of Frankfort, id, case is that on occa-
sion a Michigan appellate court might not give the same deference
to a labor arbitration award as a Federal court would under Michigan
Family Resources, Inc, id. 

6.  Evaluation Notification Labor Arbitration Award Va-
cated 

Northville Education Ass’n v Northville Public Schools, unpub-
lished opinion of the Court of Appeals, issued August 20, 2009
(Docket No 287076). The Court of Appeals vacated a labor arbitra-
tion award and remanded the matter to the Arbitrator. 

The collective bargaining agreement required that a teacher
be given prior notification of eligibility to opt for goal based eval-
uation. Because the teacher was on maternity leave at the time
such notification would have been given, the School District did
not give the notification. The teacher was subsequently given a
less favorable and less flexible evaluation method and ultimately
an individual improvement plan. The teacher grieved arguing that
she should have received notification of the more favorable goal
based evaluation. Although the Arbitrator held that the grievance
was timely, the Arbitrator denied the grievance. According to the
Arbitrator, the teacher knew about the goal based evaluation op-
tion because of her prior participation in it, and by not requesting
it again, she was “estoppel” from complaining about the technical
non-notification. 

The Circuit Court had found that the Arbitrator had added a
term to the contract and therefore exceeded his authority, and fur-
thermore estoppel was inapplicable because the terms of the collec-
tive bargaining agreement did not permit such equitable
considerations of “estoppel.”

It is interesting that this is a case where the labor organization,
not the employer, was the party brining the action to vacate the ar-
bitration award. 

III. CASE EVALUATION 
A. Supreme Court Decisions 
1. Smith v Khouri Attorney Fee Ruling Applies In FOIA
Cases 

Coblentz v City of Novi, ___ Mich ___ (2009). In this Freedom
of Information Act, MCL 231, et seq, case, the Supreme Court held
that the factors for determining attorney fees in a FOIA case are the
same as those outlined in the case evaluation attorney fee case of
Smith v Khouri, 481 Mich 519 (2008). 

In Smith, id, a dental malpractice case, the Supreme Court in a
four (Taylor, Young, Corrigan, and Markman) to three (Cavanaugh,
Weaver, and Kelly) decision had reviewed a Circuit Court's award
of “reasonable” attorney fees as part of case evaluation sanctions
under MCR 2.403(O). The Supreme Court held that the Circuit
Court should begin the process of calculating a reasonable attorney
fee by determining the reasonable hourly or daily rate customarily
charged in the locality for similar legal services, using reliable sur-
veys or other credible evidence. 

2.  Case Evaluation Attorney Fee Amount Determination 
Juarez v Holbrook, 483 Mich 970 (2009). The majority denied

the application for leave to appeal in this case evaluation attorney fee. 
The dissent of Justices Markman, Corrigan, and Young would

have vacated that part of the Court of Appeals judgment that held that
the Circuit Court properly determined the amount of attorney fees as
case evaluation sanctions. Defendant was entitled to such sanctions
because the jury verdict was well below the case evaluation award
that all parties had rejected. One day later, the Supreme Court issued
Smith v Khouri, 481 Mich 519 (2008), in which the Supreme Court
clarified the process of calculating case evaluation attorney fees: Ac-
cording to the dissent, the Circuit Court should begin the process of
calculating a reasonable attorney fee by determining factor 3 under
MRPC 1.5(a) , i.e., the reasonable hourly or daily rate customarily
charged in the locality for similar legal services. 

It is interesting that with the change of one seat on the Michigan
Supreme Court, the new majority might apparently use Smith, id, as
authority for remand when the lower court has granted low attorney
fees, while the present three Justice minority would apparently use
Smith, id, as authority for remand when the lower court has granted
high attorney fees. Juarez, id. Before the one Justice switch, just the
opposite had occurred. Smith, id. 

3.  Attorney Fee Amount Caused By Other Party’s Litiga-
tion Conduct

Beach v Kelly Auto Group, Inc, 482 Mich 1101 (2008). Al-
though the attorney fee award was disproportionate to “the amount
involved and the results obtained,” the Circuit Court properly attrib-
uted the extraordinary fees to the Defendant's conduct, which un-
necessarily caused additional costs 

B.  Published Court of Appeal Decisions  —

C.  Unpublished Court of Appeals Decisions 

1. Timely Notice of Appeal After Case Evaluation Attorney
Fees Order Required 

King v American Axle & Manufacturing, Inc, unpublished opin-
ion of the Court of Appeals, issued June 4, 2009 (Docket No 281928),
involved a situation where the case evaluation sanction Plaintiff timely
appealed on November 9, 2007, the October 23, 2007, “final order”
granting defendant summary disposition. The Plaintiff did not file a
new claim of appeal of the December 14, 2007, order granting case
evaluation sanctions. The Court of Appeals held that it did not possess
jurisdiction over the case evaluation issue because the Plaintiff did
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not file a timely notice of appeal covering such sanctions. A “final
order” includes “a post-judgment order awarding ... attorney fees and
costs under MCR 2.403.” MCR 7.202(6)(a)(iv). 

2.  Interest of Justice Exception 
Dormak v Zook, unpublished opinion of the Court of Appeals,

issued May 21, 2009 (Docket No 284665), held that the Circuit
Court erred when it denied the Defendant’s motion for actual costs
by utilizing the MCR 2.403(O)(11) “interest of justice” exception.
The Court of Appeals indicated that the Circuit Court’s denial of
sanctions pursuant to the interest of justice exception is reviewed for
an abuse of discretion. For the interest of justice exception to be ap-
plicable, one of several “unusual circumstances” has to exist. Exam-
ples of these circumstances include legal issue of first impression or
public interest, law is unsettled and substantial damages are at issue,
a significant financial disparity between the parties, the effect on
third persons may be significant, and where the prevailing party en-
gages in misconduct. 

3. Effect of No Attempt To Settle 
In Moravcik v Trinity Health-Michigan, unpublished opinion of

the Court of Appeals, issued March 24, 2009 (Docket No 281838),
both parties rejected the evaluation. The Defendant made no attempt
to settle. At trial, the jury returned a no cause of action verdict in favor
of the Defendant. The Circuit Court denied the Defendant’s motion
for case evaluation sanctions because the Defendant had made no at-
tempt to settle. The Court of Appeals reversed.  According to the
Court of Appeals, the Circuit Court had impermissibly added a re-
striction that depended on the rejecting party’s willingness to settle.

IV.  MEDIATION    

A.  Supreme Court Decisions  —

B.  Published Court of Appeals Decisions  — 

C.  Unpublished Court of Appeals Decisions 

1.   Court Rejects Mediation Custody Agreement 
Roguska v Roguska, unpublished opinion of the Court of Ap-

peals, issued September 29, 2009.(Docket No 291352). In this do-
mestic relations mediation, MCR 3.216, et seq, case involving
custody, the Court of Appeals held that the Circuit Court did not err
in rejecting the parties’ mediated agreement concerning the custody
of the children, finding that no custodial environment existed with
respect to one of the parties’ children, and applied the proper stan-
dard in evaluating the child custody factors. 

The Defendant argued that the Circuit Court erred by rejecting
the parties’ mediated agreement regarding custody. 

The parties negotiated a mediation settlement agreement that
was signed by the mediator, both parties, and their attorneys. The
Circuit Court held a divorce hearing and heard testimony that an
agreement existed regarding custody, parenting time, property and
child support. The parties stated that the consent judgment was con-
sistent with the mediated agreement. However, during the divorce
hearing, the Plaintiff testified that she thought the Defendant was
“lying” during the mediation. The Circuit Court rejected the medi-

ated agreement regarding custody, and the Court set a trial date to
resolve the same. 

The Court of Appeals held that the trial court is not bound by
the parties’ agreements regarding child custody. Regardless of the
existence of a mediated agreement, the Child Custody Act (CCA),
MCL 722.21 et seq, requires a trial court to determine independently
the custodial placement that is in the best interests of the children,
because the statutory best interest factors are paramount whenever
a court enters an order affecting child custody. 

According to the Court of Appeals, the Circuit Court did not act
erroneously while exercising its discretion or applying the law to set
aside the custody portion of the mediated agreement. 

The Circuit Court’s apparently hearing some testimony con-
cerning statements made during the mediation might be considered
I light of MCR 3.216(H)(8). MCR 3.216(H)(8)  provides that: 

“Statements made during the mediation, including statements
made in written submissions, may not be used in any other pro-
ceedings, including trial. Any communications between the par-
ties or counsel and the mediator relating to a mediation are
confidential and shall not be disclosed without the written con-
sent of all parties. This prohibition does not apply to 

(a) the report of the mediator under subrule (H)(6), 

(b) information reasonably required by court personnel to ad-
minister and evaluate the mediation program, 

(c) in formation necessary for the court to resolve disputes re-
garding the mediator’s fee, or 

(d) information necessary for the co****D)(3) or 3.216(H)(2).”
Emphasis added. 

2.  Public Body Mediation And Open Meetings Act 
Hunt v Green Lake Twp, unpublished opinion of the Court of Ap-

peals, issued May 21, 2009 (Docket No 283524). In this case, the De-
fendant Township failed to have its entire Board of Trustees at the
mediation. In addition, it failed to submit a pre-mediation written po-
sition submission as required by a Pre-Trial Scheduling Order. The
Court of Appeals held that the Township made a good faith attempt to
comply with the mediation attendance requirements by having some
Board members present in light of the fact that  full membership at-
tendance would have created a public meeting under the Open Meet-
ings Act. MCL 15.261, et seq. The Court of Appeals further held that
the Township’s failure to provide a written mediation submission did
not materially harm the Plaintiff because the Township had adequately
previously provided the Plaintiff with the rational for its position. 

V.  CONCLUSION 
The Michigan appellate courts issued several exciting decisions

concerning alternative dispute resolution in 2009. Many of these de-
cisions impacted on areas of law in addition to ADR. 

These potentially far reaching decisions included: 
1. Coblentz v City of Novi, ___ Mich ___ (2009) (attorney fee

calculation); 
2. Vyletel-Rivard v Rivard, __ Mich App __ (2009); and Healey

v Spoelstra, unpublished opinion of the Court of Appeals, issued Oc-
tober 22, 2009 (Docket No’s 281686 and 288223) (timeliness of fil-
ing jurisdictional documents); 

3. City of Ann Arbor v AFSCME Local 369, 284 Mich App 126
(2009) (six year limitations period for vacation of labor arbitration
award); and 

4. Roguska v Roguska, unpublished opinion of the Court of Ap-
peals, issued September 29, 2009. (Docket No 291352) (trial court’s
rejection of mediated custody agreement).   �
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OVERTIME RIGHTS AND
COMPENSABLE HOURS

CLARIFIED
Stacy A. Hickox, Assistant Professor

Michigan State University, 
School of Labor and Industrial Relations

The number of claims by employees under the Fair Labor
Standards Act (FLSA) continues to grow.  Courts continue to hear
claims of employees who allege that they are entitled to overtime
pay, while the employer believes that the employees are exempt
from overtime requirements.  Questions also continue to arise re-
garding payment for time spent donning and doffing protective
equipment, as well as cleaning up after a shift.  

Duty to Pay Overtime

Under the FLSA, covered employees must receive overtime
pay for any compensable hours worked beyond 40 hours in a work
week.  Employers can avoid paying overtime for salaried employ-
ees, but only if they work in positions which are considered to be
exempt under the FLSA.  Two recent appellate court decisions
have helped to clarify when a group of employees is exempt and
therefore not entitled to overtime pay.

In November 2009, one appellate court decided that a product
design specialist working for Cooper Cameron Corp. was entitled
to overtime pay.  Cooper argued that Andrew Young was exempt
under the professional exemption, which applies when an em-
ployee performs duties requiring knowledge of an advanced type
in a field of science or learning.  

The Department of Labor’s regulations state that if advanced
and specialized education is not customarily required for the po-
sition, the exemption does not apply, regardless of the actual job
duties.

Cooper Cameron was not able to show that Young was ex-
empt, since he did not have a college degree.  Young’s position of
product design specialist did not require an advanced degree, and
none of the employees in that position had one.  Cooper was un-
able to establish an exemption, even though the duties actually
performed by Young and others in that position required advanced
knowledge of an advanced type.  

In contrast with the Young decision, a second court of appeals
decision reached in January 2010 determined that an insurance
company was not required to pay overtime to its auto damage ad-
justers under the administrative employee exemption.  These
GEICO adjusters were exempt because they exercised discretion
and independent judgment in settling claims for up to $15,000
without formal supervisor approval.  

This discretion was exercised as much as 60 times a year by
an adjuster, as part of resolving about 1,000 claims per year.  Ad-
justers could also negotiate with both claimants and body shops
to resolve claims up to $15,000.  The exemption applied even
though the adjusters spent much of their time performing nonex-
empt appraisal work.

What Time is Compensable?

Cases continue to come up on the compensability of time
spent donning and doffing.  Donning and doffing refers to the put-
ting on or taking off of protective gear, equipment, and/or clothing
related to one’s work.  

Under the Portal-to-Portal Act, any time spent on activities
that are "preliminary or postliminary" to "principal activity or ac-
tivities” is compensable  Under the Department of Labor regula-
tions, hours within a "workday" still include "the period between
the commencement and completion" of the "principal activity or
activities." The regulations specifically define as compensable ac-
tivities that are “closely related activities which are indispensable
to [job] performance.”  

In two recent cases, the courts have continued to explain
which donning and doffing activities are “integral and indispen-
sable,” and are therefore compensable.  These courts have in-
terpreted the Supreme Court’s 2005 holding that the donning
and doffing of unique protective gear are “principal activities”
under the Portal-to-Portal Act.    Similarly, time spent cleaning
up or changing clothes after a shift is compensable if that ac-
tivity is integral and indispensable to the employee’s employ-
ment.

Following this line of reasoning, paper mill employees were
not entitled to pay for time spent cleaning up and changing clothes
after their shifts. The court concluded that cleaning up was not
“integral and indispensable” to that employment since unknown
exposure to dangerous chemicals was not “so pervasive” that the
clean-up activities were required.  The mill did compensate em-
ployees when they knew they had been exposed.  The court’s find-
ing discounted the testimony of employees that they sometimes
experienced delayed reactions to being exposed to chemicals in
the workplace.

Like the paper mill, seven manufacturing plants operated by
McWane, Inc. were not required to pay workers for time spent
donning and doffing protective gear, in a January 2010 decision.
McWane took advantage of the FLSA exception to the require-
ment to pay for donning and doffing if payment for that time is
excluded “by the express terms of or by custom or practice under
a bona fide collective bargaining agreement….”  

McWane employees were represented by a union, but the col-
lective bargaining agreement had never addressed payment for
time spent donning and doffing equipment.  Even though contract
negotiations never addressed this issue, the court found that not
paying for donning and doffing time was a custom or practice,
since workers had not been paid for this time at least since 1965.
The court held that since the failure to pay for this time predated
the first collective bargaining agreement, the workers acquiesced
in the company’s failure to pay for that time.

In light of these recent decisions, in determining whether
overtime must be paid or the time of employees is compensable,
employers should keep the following in mind:

1) Failure to require advanced education may prevent em-
ployers from taking advantage of the learned professional
exemption for payment of overtime.
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OVERTIME RIGHTS AND 
COMPENSABLE HOURS 
CLARIFIED
(Continued from page 19)

2) Employers must establish that employees’ duties fall
under an exempt category such as exercising enough dis-
cretion and independent judgment as an administrative
employee.

3) Compensable time can include the time spent donning and
doffing unique protective equipment or showering and
changing after a shift, if the activity is integral and indis-
pensable to the position

4) Time spent on clean-up activities may be compensable if
the need to do so is pervasive

UNITED STATES 
SUPREME COURT 

UPDATE
Regan K. Dahle and Mark W. Jane

Butzel Long

U.S. SUPREME COURT ISSUES SERIES OF
OPINIONS FOR 2009-2010 TERM

In Union Pac, R.R. Co. v. Bhd. of Locomotive Eng’rs,U.S.
No. 08-604, issued on December 8, 2009, the Court ruled unan-
imously that the National Railroad Adjustment Board
(“NRAB”) violated the Railway Labor Act (“RLA”) when the
NRAB refused to assert jurisdiction over several grievance ar-
bitration cases. Specifically, the NRAB dismissed five griev-
ance arbitration cases for want of jurisdiction because the union
had failed to submit evidence that the union and railroad had
engaged in “conferencing” prior to resorting to arbitration. The
Court held that the NRAB’s action was improper because the
RLA does not condition jurisdiction over grievance arbitration
cases on the submission of proof of conferencing. The Court
reasoned that while Congress permitted the NRAB to issue
rules for presenting and processing claims, only Congress has
the authority to determine the NRAB’s jurisdiction. by refusing
to hear the five cases on the basis that the NRAB lacked juris-
diction, the Court concluded that the NRAB failed to conform,
or confine itself, to matters Congress had placed within the
NRAB’s jurisdiction. Interestingly, the Court refused to rule on
whether the NRAB’s action violated due process (as the Sev-
enth Circuit Court of Appeals had ruled) because the case was
adequately resolved by statutory interpretation.

Also on December 8, 2009, the Court issued its decision
in Mohawk Indus. Inc. v. Carpenter, U.S. No. 08-678, unani-
mously finding that parties have no right to immediate appeal

of discovery orders which are purportedly adverse to the at-
torney-client privilege. In the case, a supervisor who alleged
that his company was employing illegal immigrants, met with
his company’s attorney. After refusing to recant the allegation,
the company terminated the supervisor. During the course of
the litigation regarding the individual‘s wrongful termination
case, the trial court ordered the company to disclose the sub-
stance of the individual’s conversation with the attorney. The
company asserted the collateral order doctrine, which permits
immediate appeal of prejudgment orders that are “collateral
to” an action’s merits and are deemed “too important” to be
denied immediate review. Disagreeing with the company’s po-
sition, the Court reasoned that discovery orders that are ad-
verse to the attorney-client privilege issues do not implicate
the collateral order doctrine. The Court ruled that while the
attorney-client privilege is important, there are alternative
methods available to protect privileged information (for in-
stance inter alia, requesting interlocutory appeal involving a
controlling question of law that the prompt resolution of may
materially advance the ultimate termination of the litigation
and requesting a writ of mandamus if the order works a man-
ifest injustice). These alternative methods outweigh an expan-
sion of the collateral order doctrine that could lead to the
undue delay of the resolution of the original matter and the
needless burdening of the courts of appeals.

Finally, on January 21, 2010, the Court issued the long-
awaited opinion in Citizens United v. Federal Election Commis-
sion, U.S., No. 08-205, ruling that a federal law prohibiting
corporations and unions from using their general treasury funds
to make independent expenditures for political campaigns vio-
lated the First Amendment to the U.S. Constitution. The Court,
in a 5-4 decision, concluded that corporations and unions have
a right to speech (including donating funds directly to organiza-
tions engaged in political activism) that may not be impeded ab-
sent a narrowly tailored restriction designed to further a
compelling interest. The Court noted that political speech is in-
dispensable to decision-making in a democracy, which is no less
true even if the speech comes from a corporation or union.  �

5)  A long standing practice regarding noncompensability
of time spent donning and doffing protective equipment
may be preserved under the FLSA where the collective
bargaining agreement in place does not address pay-
ment.

—END NOTES—
1 Young v. Cooper Campron Corp., 586 F.3d 201 (2d Cir. 2009).

2 Robinson-Smith v. Gov’l Employees Inc. Co., No. 08-7146, 2010 U.S. App. LEXIS (D.C.
Cir. Jan. 5, 2010).

3 29 C.F.R. 790.6

4 29 C.F.R. 790.8(c).

5 IBP v. Alvarez, 546 U.S. 21; 126 S. Ct. 514; 163 L. Ed. 2d 288 (2005).

6 Id.

7 Musch v. Domtar Indus. Inc., No. 08-4305 (yth Cir. Nov. 25, 2009)

8 Allen v. McWane Inc., No. 08-41037 (5th Cir. Jan. 8, 2010)   �
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PUBLIC EMPLOYEES’ 
ENTITLEMENT TO VESTED
HEALTH INSURANCE 

BENEFITS

Bruce A. Miller
Miller Cohen, P.L.C.

Public employees’ entitlement to vested health insurance ben-
efits is now a matter of litigation in Michigan. Public employers
are moving against retiree health insurance.  Within the Sixth Cir-
cuit, the law of vesting for health insurance was established in
UAW v. Yard-Man, Inc., 716 F.2d 1476 (6th Cir. 1983).  Yard-Man
found that the entitlement to vested health insurance upon retire-
ment could be determined not only by the language of a collective
bargaining agreement but also by the practice of the parties. Ac-
tually, the case held that the vested right could be created without
the existence of language in a collective bargaining agreement
creating that right.  Due to Yard-Man’s continued existence in this
circuit, it remains alive and healthy today. 

The Yard-Man analysis filled a void that was left when the
United States Supreme Court decided Allied Chemical & Alkali
Workers of America v. Pittsburgh Plate Glass Co., 404 U.S. 157
(1971). That decision, which has often been cited by Michigan
courts and the Employment Relations Commission, asserts that
retirees lose their status as employees and hence a labor organi-
zation cannot bargain for them. Thus, a labor organization cannot
bargain over the benefits accruing to those already retired. Of
course a labor organization can bargain for active employees about
their entitlement to health insurance upon retirement. 

In a footnote in Pittsburgh Plate Glass the Supreme Court
acknowledged that its decision might have created a lacuna in the
law leaving retirees out in the cold in the enforcement of retire-
ment rights. The court sought to fill that lacuna by noting in a foot-
note that retirees had a contract right to enforce vested insurance
benefits.  404 U.S. at 181, fn. 20.  Since the Yard-Man case fully
occupied the lacuna, retirees in the private sector have enjoyed
the protection of their retirement benefits. 

There is no appellate decision in Michigan to date that quotes
Yard-Man. This is not surprising since there has been no appellate
case that has involved retiree insurance benefis (although the au-
thor has such a case pending in the Court of Appeals).  There is
perhaps one case concerning these benefits in which the court held
that the benefits in question were not vested.  Studier v. Michigan
Public School Employees’ Retirement Board, 472 Mich. 642
(2005). The Studier case is cited by public employers for the
proposition that Yard-Man has no application in public employee
law. But reliance on Studier for that proposition is woefully mis-
placed. 

In Studier a majority of the Michigan Supreme Court held
that the actions of a legislature fixing retiree insurance benefits
did not constitute a contract such as would bind a successive leg-
islature.  472 Mich. at 360 et seq.  The case did not involve a col-
lective bargaining agreement.  It did not deal with vested retiree
benefits that were the result of collective bargaining.  It simply
said that, as a constitutional matter, a subsequent legislature is per-
mitted to change or amend the enactments of its predecessor.  The
majority that made that decision is now a minority and it is doubt-
ful that the decision remains good law.  But bad or good, it has
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absolutely no relevance to labor law principles under the Public
Employee Relations Act, a matter not involved in Studier. 

Michigan has always followed federal precedent when faced
with labor issues. See, e.g. Port Huron Ed. Ass’n v. Port Huron
Area School Dist., 452 Mich. 309 (1996); Amalgamated Transit
Union, Local 1564, AFL-CIO v. Southeastern Michigan Trans-
portation Auth., 437 Mich. 441 (1991); Bay City Ed. Ass’n v. Bay
City Public Schools, 430 Mich. 370 (1988).  Michigan courts have
cited Pittsburgh Plate Glass many times and in so citing could not
have been ignorant of the cited footnote.  It can be expected that
Michigan will follow Yard-Man when it decides cases now before
the Court of Appeals that directly raise the question of the vesting
of retirement benefits.

Michigan would not be alone in following Yard-Man. The
State of Wisconsin explicitly followed Yard-Man in Roth v. City
of Glendale, 237 Wis.2d 173 (2000). In Roth the union represen-
tatives negotiated a contract with the public employer that required
retirees to pay a portion of their heretofore fully paid health in-
surance.  The Wisconsin court, following Pittsburgh Plate Glass,
concluded that the union would have a conflict of interest in seek-
ing to bargain retired employee’s benefits.   Id. at 187.  The court
further concluded that a collective bargaining agreement from
which retirees gain their health insurance contains within it a “pre-
sumption” that the intent of the parties was for the insurance to
vest unless there is specific language in the agreement to the con-
trary.  The court wisely concluded: “Allowing employers to mod-
ify past contractual obligations, when there is no indication that
benefits are for a fixed term only, renders the promise of retire-
ment benefits illusory and defies these equitable principles.”  Id.
at 186.

Wisconsin is not in the Sixth Circuit while Michigan is. It is
to be expected the Michigan will follow Sixth Circuit precedent
and adopt the Yard-Man analysis as Wisconsin has done.   �
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MICHIGAN SUPREME
COURT UPDATE

Richard A. Hooker
Varnum, Riddering, Schmidt & Howlett, LLP

Loos v JB Installed Sales, Inc and Accident Fund Ins Co,
Mich Sup Ct No 137987 (12/4/09), rev’g, Loos v JB Installed
Sales, Inc, Ct App No 275704 (11/20/08 unpub).

Plaintiff Loos had performed roofing work for Robinson
Roofing, J.B.’s subcontractor.  He sustained injuries in the
course of this work and applied for workers compensation dis-
ability benefits against J.B. and its carrier, Accident Fund.
Finding he had been retained and paid by Robinson as an in-
dependent contractor, the Magistrate denied benefits, but the
Workers Compensation Appellate Commission reversed and
was sustained by the Court of Appeals, which relied on a strict
reading of MCL 418.161(1)(n):

(n) Every person performing service in the course of the
trade, business or profession, or occupation of an em-
ployer at the time of the injury, if the person in relation
to the service does not maintain a separate business, does
not hold himself or herself out to and render service to
the public, and is not an employer subject to this act.

The Court of Appeals found these statutory factors had re-
placed the common law economic realities test, which had not
been incorporated in the statute and were, therefore, not to be
considered.  It specifically rejected the Magistrate’s reliance
on plaintiff’s tax records and the absence of a W-2 or any tax
withholding.

The Supreme Court majority summarily reversed in lieu of
granting leave to appeal, holding the Court of Appeals and the
WCAC had applied incorrect legal principals and reinstating
the Magistrate’s decision denying benefits. It specifically found
that Plaintiff’s tax records regarding whether he was paid wages
or non-employee compensation were “directly relevant to the
question of employee status.”  Sup Ct, Slip Op at 1.

Justice Cavanaugh, joined by Justices Kelly and Hathaway,
dissented.  Although they agreed that Plaintiff’s tax records
were relevant to the fundamental inquiry, they opined in the
more thoroughly reasoned dissent the WCAC had not misap-
prehended it appellate review function and had correctly fo-
cused its examination on the Plaintiff’s conduct over the
parties’ labeling of the relationship.

The impact of this decision on practitioners is difficult to
peg with certainty.  The majority did not expressly indicate the
common law economic realities test factors were to be deemed
incorporated in the statutory definition of employee, but it did
appear to adopt a more expansive reading of MCL
418.161(1)(n).  Also, it did not (nor did the Dissent) mention
subsection (l), which reads in relevant part:  “Every person in
the service of another, under any contract of hire, including
aliens….” MCR 418.161(l).  This provision seems to leave the
door open for application of a broader test with regard to em-
ployee status, whether or not economic realities test factors are
included.   �

MICHIGAN LEGISLATURE PASSES 
“RACE TO THE TOP” EDUCATION REFORM

Ruthanne Okun
Director, Bureau of Employment Relations/MERC

House Bills 4787, 4788, 5596, and Senate Bills 926 & 981
embody what has been referred to as the “Race to the Top” legis-
lation.  The Bills affect collective bargaining in public school dis-
tricts in Michigan in a number of ways.  Among the key features,
as explained in the Legislative Analysis, this legislation:

(1) Identifies the lowest achieving five percent of public schools,
places them under the supervision of a state school reform/re-
design officer, and then employs various intervention models
to improve student achievement in those schools.

(2) Allows for the modification of collective bargaining
agreements based on the model of intervention chosen
for low-achieving schools.

House Bill 4788 amends Public Act 336 of 1947 (MCL
423.215), Section 15 of the Public Employment Relations Act
(PERA).  The Bill:

(1) Specifies that if a public school is placed in the state
school reform/redesign school district, or is placed under
a chief executive officer, then for purposes of collective
bargaining, the state reform officer or CEO is the public
school employer.  Further, the bill specifies that a public
school employer’s collective bargaining duty, and a col-
lective bargaining agreement entered into, are both sub-
ject to modifications that may be required if a school
implements certain school intervention models.

(2) Modifies the prohibition on collective bargaining be-
tween schools and employees over contracting for non-
instructional support services so that the prohibition
would only apply if the bargaining unit providing the
non-instructional support services is given an opportunity
to bid on the contract for the non-instructional support
services on an equal basis as other bidders.  

Senate Bill 981 requires “that school boards, working with
teachers and school administrators, implement a rigorous, trans-
parent, and fair performance evaluation system that evaluates job
performance at least annually; establishes clear approaches to
measuring student growth and provides teachers and school ad-
ministrators with relevant data on student growth; and evaluates
job performance taking into account multiple rating categories
with student growth as a significant factor.  Job evaluations must
be used to inform decisions about the following:  job effectiveness
(ensuring ample opportunities to improve); promotion, retention,
and development (while providing coaching, instruction, support,
or professional development); whether to grant tenure or full cer-
tification (both to teachers and school administrators); and remov-
ing ineffective tenured and untenured teachers and administrators
(after giving ample opportunities to improve and ensuring that
these decisions are made using rigorous standards and stream-
lined, transparent, and fair procedures).” (emphasis supplied)

As this legislation significantly affects the obligations of par-
ties who collectively bargain in the public school arena, review
and study of these laws and amendments and their impact are vital.

As this Lawnotes proceeds to print, Senate Bill 1072 which sig-
nificantly amends Act 312 of 1969, MCL 432.231, et seq. (compul-
sory arbitration for labor disputes in municipal police and fire
departments) is being considered by the Michigan House of Repre-
sentatives. Attorneys and labor relations represen ta tives whose prac-
tice includes the Act 312 statute may encounter significant
change should this Bill pass the House and be signed into law.  �
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LEONARD GIVENS,
DISTINGUISHED SERVICE

AWARD RECIPIENT
Megan P. Norris

Miller, Canfield, Paddock & Stone, PLC

Elmira is a small town in upstate New York, near the Penn-
sylvania border.  At its peak in 1950, it had 50,000 people.  Its
current population is 30,000.  Notwithstanding its relatively
diminutive size, Elmira has given us Mark Twain, designer
Tommy Hilfiger, NBC’s Brian Williams, and . . . our own
Leonard Givens.

Len left Elmira to attend Mansfield State College, a small
school in Pennsylvania that had just become a college after
years as Mansfield State Teaching School and was not yet a uni-
versity.  After graduation from Mansfield, Len worked for sev-
eral years in a number of jobs, including as a teacher, and then
enrolled at Howard University School of Law.

In 1971, after graduating from Howard, Len packed up his
bags, moved from the east to Michigan, and joined Miller, Can-
field, Paddock and Stone.  According to the Firm’s letterhead,
Len was the 39th lawyer.  The letterhead had no e-mail address,

no fax number, and no web
page, but it did have the Firm’s
“cable” address.  Miller Can-
field was run by Cleveland
Thurber, so named because his
grandfather worked for Presi-
dent Grover Cleveland

When Len joined Miller
Canfield, attorneys were not
assigned to departments but in-
stead had to rotate among the
different practice areas.  Soon,
however, Len began working
with the man who would be his
boss for many years and re-
mained Len’s mentor until his
death, Jim Tobin, a previous re-

cipient of the Distinguished Service Award.  (It was difficult to
get Len to agree to accept the Award this year because he con-
tinues to hold Jim in such high regard and does not put himself
in the same category.)

Remember, it was 1971.  While the NLRA and PERA were
well-established, Title VII was only seven years old, Act 312
was only two, and the Elliott-Larsen Civil Rights Act was not
yet conceived.  It was born five years later.  Len and Jim soon
began breaking the ground for Michigan’s labor and employ-
ment law.  They represented many private and non-profit
clients, but they especially made their impact in the public sec-
tor.  They negotiated literally hundreds of contracts, many of
them first contracts, for cities, counties, universities, and school
district after school district after school district.

Len usually plies his trade behind closed doors, whether
being locked in during Highland Park negotiations or bargain-
ing for the Detroit Public Schools while litigation was going on
to try to force an end to a teachers’ strike, but everyone who

has encountered him knows that he is unfailingly polite,
friendly, and civil.  He always looks you in the eye, but with a
firm (some might say crippling) handshake that lets you know
he is not to be trifled with.  Len has always characterized him-
self as a “poor, dumb country lawyer,” but those of us who
know him know better, and those who don’t pay a heavy price.
Len hates to be out front, usually giving others a chance to shine
once the cameras are on (a review shows that Len has been
counsel of record on numerous significant cases in the Michi-
gan Court of Appeals and Michigan Supreme Court but almost
always allows someone else to handle the oral argument while
he works behind the scenes), but he has handled some of the
biggest labor and employment law cases in the state.

Throughout his career, Len has practiced with and against
the true greats of our profession, many of whom are previous
recipients of the Distinguished Service Award – people like Ted
Sachs.  Len has also practiced with people whose careers
largely pre-dated the Award, like Bernie Gottfried.  He learned
from, and worked with, the greats of our profession in this state.

At the same time, Len was building a labor group at Miller
Canfield.  When Jim Tobin handed over the department to Len,
the group had only five other attorneys.  Len expanded the
group and spent hours mentoring many attorneys.  One of them,
Ruth Okun, is here tonight and is now the head of MERC.  Any-
body who has ever worked with Len knows that despite his busy
practice, he would make literally hours of time to talk to attor-
neys, both within and outside the group, who sought his advice
on any matter.  The labor group now has over 40 lawyers all
over the State of Michigan, in Chicago, and Canada.  In his
spare time, Len was CEO of firm for several years.

There is still plenty of new law being made.  Many of us con-
sider ourselves experts in particular subject areas and on the cut-
ting edge of new developments, and some of us will be speaking
on these topics tomorrow morning.  But most of us in this room
are simply building on a foundation that was forged by those who
went before us.  We are not the ones who laid the groundwork.
Sadly, many of those who laid the foundation (the list is in your
program) are no longer with us.  But Len was with all of them.

Len has many “firsts” in his career.  However, he doesn’t
like to talk about them and they don’t show up anywhere on his
resume.  Although I am by title his superior, I know who’s boss,
and I am not going to risk his wrath by listing them for you.
Len also has been bestowed numerous professional honors.
However, most of them do not require his acceptance; when
asked to receive an honor, Len almost always declines.

While I know that Len will thank his family this evening, I
would especially like to thank his wife, Pat, who convinced Len
to accept this Award and let the entire family know so they could
be here.  In addition to Pat, Len is joined tonight by his daughter,
son-in-law, and granddaughter, who is named after him.

When I interviewed with Miller Canfield, 24 years ago,
Len and I didn’t discuss the law or Miller Canfield at all.  We
talked about the Jazz Crusaders, why it was a shame that they
had dropped “Jazz” from their name, and Nancy Wilson.  At
the end of the interview, Len wrote on my evaluation nothing
other than, “I’m always a sucker for a musician – hire her.”  I
am thrilled to be able to present 2010 Distinguished Service
Award to the man who gave me the start to my legal career,
Leonard Givens.   �

Leonard Givens
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You call yourself a Great and Terrible Arbitrator?! I don’t see nothin’
great about it. Judging by your columns, you make the same silly speech
in every case: “Why don’t you folks be nice and settle this thing so I can
go back to staring at my navel.” You ain’t nothin’ but a fraud.  - SS, Bloom-
field Hills.

Dear SS,
I’m very glad you raised this point. It gives me a chance to clear the

air and set the record straight once and for all. I do not make the same
speech in every case. Nothing could be further from the truth. I make three
different speeches depending on the case. Deciding which speech to make
is very delicate business that requires exquisitely careful exactitude and
finesse. I’ll try to explain. 

First I listen to opening statements and look at joint exhibits. Then I
ask a few questions to make sure I understand the parties’ positions. Then
I ask if I might see the lawyers privately in my chambers. 

In some cases, I can tell at this point that one of the parties is just
wrong. For example, a while back I had a union argue that the employer
should have sent one of the straight time people home so her guy could
have the overtime he signed up for. I asked the advocate if she wouldn’t
rather be arguing this case on behalf of the straight time person.  

That was a case where I have a long relationship with the parties and
I’ve worked with the advocate many times. Still, I try to ask a question
like that as though it were an actual question. It takes a certain skill. 

Other times I can’t tell which side is right, but I can tell that the game
is not worth the candle. This happened recently when I looked around the
room and saw one lawyer and four guys in suits on each side of the table
and learned we were there about $230. 

I threw up my hands and said, “Are you *&@#% guys *&@#% kid-
ding me?!

In the theoretical literature this is called a reframe. The frame that
gets ten guys in suits at a table to do battle over $230 is, “It’s not about
the money; it’s the principle of the thing.” The alternative frame I was
proposing is, “Only an idiot would waste his time fighting about $230.”
As long as we stay inside our frames, our behavior makes sense. It’s only
when someone proposes an alternative frame that we can see the mistake.
Often that person has to come from outside.

And other times I get a genuinely interesting issue and I don’t know
who is right. This happened just a few days ago. I had very good lawyers
on both sides and a complicated issue with intriguing twists. We could all
have enjoyed several days of high level advocacy followed by more days
of brief writing followed by several more days of study and award writing.

In that case I told the parties they had a fascinating case and suggested
that I was willing to spend as much of their time and money as they liked
thinking about it for them. On the other hand, I felt obliged to point out,
there was a rather obvious settlement that didn’t hurt anybody and that they
could enter into on the spot. Unless they had an overwhelming desire to
engage in a protracted academic exercise, the choice was obvious.  

In all three cases I was home in time for lunch, and it looks like all I
did was say, “C’mon you guys, settle why doncha.” But it is much more
complicated and subtle and difficult than that.

It’s like that old joke about the refrigerator repairman. He comes out
and looks at the broken machine, rares back and smacks it, and it starts
working again. He writes up a bill for $95. The homeowner says, “That’s
ridiculous. You can’t get $95 for smacking a refrigerator. I demand a new
bill.” Repairman writes a new bill:

Smacking the refrigerator $5
Knowing where to smack it $90  
Anybody can smack the parties in a labor arbitration. The trick is

knowing where to smack them.  

FOR WHAT
IT’S WORTH

Barry Goldman
Arbitrator and Mediator

SIXTH CIRCUIT UPDATE
Scott R. Eldridge

Miller, Canfield, Paddock and Stone, P.L.C.

Getting Less Than Three Hours of Sleep Not a Disability
In Simpson v The Vanderbilt University,Docket No 08-6548 (Dec. 22,

2009), Steven Simpson, a registered nurse working on the night shift at the
University’s medical center, alleged that the University terminated him due
to his alleged disability — his inability to sleep more than three hours, five
days out of the week.  Examining the case under the Americans With Dis-
abilities Act (prior to the recent amendments, effective January 1, 2009), the
Sixth Circuit explained that, although sleep is a major life activity for pur-
poses of the ADA, “Simpson’s sleep problems do not rise to the level of sub-
stantial impairment…”  According to the Court, sleeping between two and
four hours per night, “while inconvenient, simply lacks the kind of severity
we require of an ailment before we will say that the ailment qualifies as a
substantial limitation.”  Because Simpson testified that he slept longer than
three hours roughly two days per week, and his physician offered no evidence
about how much Simpson was actually sleeping, he could not prove that he
was substantially limited in the major life activity of sleep.  The Sixth Circuit,
therefore, affirmed summary judgment in favor of the University.

Bicycle Accident Victim Not Protected by FMLA
In Stimpson v UPS, Docket No 08-2263 (Nov. 3, 2009), the plaintiff,

Paul Stimpson, alleged that UPS interfered with his FMLA rights by termi-
nating him for missing work.  The trial court granted summary judgment in
favor of UPS.  At issue on appeal was whether Stimpson qualified for FMLA
protection as having a serious health condition.  One Saturday afternoon, a
car struck Stimpson as he rode his bicycle.  Stimpson, who was intoxicated
at the time, refused medical treatment at first, but later went to the local emer-
gency room complaining of moderate back pain.  The physicians prescribed
Stimpson medication for the pain and discharged him a few hours later.
Stimpson never filled the prescription and returned to the hospital the next
day complaining of mild back pain.  The physicians quickly discharged him
after determining that he had no serious injuries.  According to the Sixth Cir-
cuit, Stimpson did not provide sufficient evidence demonstrating that he suf-
fered from a serious health condition, which requires either inpatient care or
more than three days of incapacity with continuing treatment by a health care
provider.  Stimpson’s medical records, according to the Court, indicated that
he suffered only contusions and mild back pain that continued because he
declined to fill his prescription.  Moreover, Stimpson’s FMLA certification
failed altogether to describe the reasons for missing work, the treatment he
was to receive, and whether he was incapacitated.  Thus, the Court concluded,
Stimpson was not eligible for FMLA protections.

Employees Who Violated Same Misconduct Rule Not Similarly Situated
The plaintiff in Johnson v Interstate Brands Corp,Docket No 08-6387

(Nov. 3, 2009) claimed that she was discharged because of her age in violation
of the ADEA and not, as Interstate Brands stated, because she had been in an
altercation with a younger co-worker in violation of company policy.  Carolyn
Johnson, who was 45 years old at the time, and her 25-year-old co-worker,
Cassandra Boyce, started arguing in a break room.  Although the employees’
accounts of what transpired differed, Johnson’s arm made contact with
Boyce’s arm.  Both were suspended for fighting pending investigation.  In-
terstate Brands eventually terminated Johnson and suspended Boyce without
pay for one month because, according to the HR Manager, Boyce made no
physical contact with Johnson.  Affirming summary judgment for Interstate
Brands, the Sixth Circuit concluded that Johnson could not make out a prima
facie case of age discrimination because Boyce, although younger, was not
similarly-situated.  Specifically, while both employees violated the same pol-
icy, they were not found to have engaged in the same conduct.  “For the con-
duct to be the same without such differentiating or mitigating circumstances
that would distinguish it or the employer’s treatment of it,” according to the
Court, “it must be of comparable seriousness – i.e., similar in kind and sever-
ity.”  The Sixth Circuit concluded that the defendant, following its past disci-
plinary practices, differentiated between Johnson and Boyce on the grounds
that Boyce did not touch Johnson, while Johnson admitted that her arm made
physical contact with Boyce.  That, according to the Court, was enough, as a
matter of law, to justify the different levels of discipline imposed.   �
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ON JURY TRIALS IN 
COLLECTIVELY-BARGAINED
RETIREE HEALTHCARE CASES:  

“THE SIXTH CIRCUIT 
STANDS ALONE”

Stuart M. Israel
Martens, Ice, Klass, Legghio & Israel, P.C.

There is no Seventh Amendment right to a jury trial in lawsuits to
enforce collectively-bargained promises of retiree healthcare — in the
Sixth Circuit. See Golden v. Kelsey-Hayes Co., 73 F.3d 648, 658-662 (6th
Cir. 1996); Bittinger v. Tecumseh Products Co., 123 F.3d 877,882-884
(6th Cir. 1997); Reese v. CNH America LLC, 574 F.3d 315, 327-328 (6th
Cir. 2009).

The typical suit to enforce promises of retiree healthcare alleges
breach of collective bargaining agreement under Section 301 of the Labor
Management Relations Act (LMRA), 29 U.S.C. §185, and violation of
Sections 502 (a)(1)(B) and (a)(3) of the Employee Retirement Income
Security Act (ERISA), 29 U.S.C. §§1132(a)(1)(B) and (a)(3).

Usually these cases are Rule 23(b)(1) and (b)(2) class actions
brought by retirees, spouses, surviving spouses, and other eligible family
members under Section 301 and ERISA and, often, by the union, as the
party to the governing collective bargaining agreements, under Section
301. The relief requested in these cases, typically, includes: a declaration
that the defendant cannot lawfully unilaterally terminate or modify prom-
ised healthcare benefits; preliminary and permanent injunctions prohibit-
ing the defendant from terminating or modifying the promised benefits,
and directing the defendant to reinstate already terminated or modified
benefits; an award of “make whole” damages, compensating class mem-
bers for losses caused by the termination or modification of healthcare
benefits; costs; and attorney fees.

In Golden, the plaintiff class sought, among other things, “make
whole” damages under Section 301 and ERISA. There is no statutory
jury trial right under Section 301 or ERISA. The question was whether
there is a Seventh Amendment jury trial right in retiree healthcare cases.

The general standard was addressed in Chauffeurs, Teamsters &
Helpers Local 391 v. Terry, 494 U.S. 558 (1990). Terry called for a two-
part inquiry: (1) is the claim analogous to an action at law in England,
before the 18th-Century “merger of the courts of law and equity” and (2)
are the remedies sought “legal or equitable in nature.” 494 U.S. at 565.
Those with only limited memories of the Court of Chancery will be glad
to know that the second criterion is “more important.” Id. Terry recog-
nized that generally a request for money damages is a “legal” remedy.
494 U.S. at 570. Terry held, however, that remedies traditionally charac-
terized as “legal” may be treated as “equitable” if “incidental to or inter-
twined with injunctive relief.” 494 U.S. at 566, 571.

In Golden, the Sixth Circuit found that plaintiffs’ Section 301 claim
was analogous to an 18th-Century English legal action, i.e., breach of
contract. 73 F.3d at 659-660. The Sixth Circuit held, however, that the
monetary relief sought by plaintiffs — “damages equal to all costs and
expenses sustained by class members” caused by defendant’s modifica-
tion of healthcare benefits — was “equitable” because it was “incidental”
to the injunctive relief sought. 73 F.3d at 661-662. As a result, the Sixth
Circuit held, there was no Seventh Amendment jury trial right. 73 F.3d
at 662-663.

After Golden, the rest is history, as they say: no jury trial in collectively-
bargained retiree healthcare cases, even if the lawsuit seeks money damages
for breach of collective bargaining agreement. So says the Sixth Circuit.

Things are different elsewhere, where there is a Seventh Amendment
jury trial right in retiree healthcare cases. See Senn v. United Dominion
Industries, Inc., 951 F.2d 806, 813-814 (7th Cir. 1992) and Stewart v.
KHD Deutz of America Corp., 75 F. 3d 1522, 1527-1528 (11th Cir. 1996).
These cases hold that monetary relief is legal relief even though the in-
junctive relief simultaneously sought might be more significant to recti-
fying the claimed breaches.

The latest pronouncement on this issue comes from U.S. Magistrate
Judge Pamela Meade Sargent in Quesenberry v. Volvo Group North Amer-
ica, Inc., 2010 WL 842323 (W.D. Va., March 5, 2010). Quesenberry ad-
dresses the Seventh Amendment jury trial right in collectively-bargained
retiree healthcare class actions as “an issue of first impression in the
Fourth Circuit.” At 3.

Judge Sargent reviews Golden and Bittinger in light of “governing”
Supreme Court decisions, Dairy Queen, Inc. v. Wood, 369 U.S. 469
(1962) and other cases. She observes that there is an “obvious tension
between the Sixth Circuit’s view” and the “governing Supreme Court
precedent.” At 6. She also addresses Senn and Stewart and other cases
upholding the Seventh Amendment jury trial right. She observes: “the
Sixth Circuit stands alone in denying a jury trial in retiree health benefit
claims under Section 301.” At 5.

Judge Sargent finds that Supreme Court precedent calls for separate
consideration of each claim for relief, not “consideration of the lawsuit
as a whole.” She writes: “If any claim is analogous to an action at law
and includes a request for legal relief, then the plaintiffs are entitled to a
jury trial of the factual issues underlying that claim.” At 5. The “inciden-
tal/intertwined” exception, she finds, is not as broad as applied in the
Sixth Circuit. Under Supreme Court precedent, she writes at 7:

...a monetary award may be characterized as something other than
legal damages under the Seventh Amendment on the ground that it
is incidental to or intertwined with injunctive relief, but only in cir-
cumstances in which the court must rely on its inherent equitable
authority to issue that monetary award “as an adjunct” to injunctive
relief.

Citing Tull v. U.S., 481 U.S. 412, 425 (1987), Judge Sargent writes that
this exception “does not apply” when the court is acting under a statute,
like Section 301, which “authorizes both legal and equitable relief.”
At 7.

Let’s say that if Judge Sargent was a movie reviewer, the Sixth Cir-
cuit would get two thumbs down. Joining the mainstream, Judge Sargent
concludes, at 7:

...plaintiffs’ claim for monetary relief under the LMRA for breach
of contract constitutes legal relief...[and] plaintiffs have a Seventh
Amendment right to a jury trial on the factual issues underlying the
LMRA.

In the Sixth Circuit, however, Golden still rules. Nonetheless, the
jury trial issue may be preserved by making a jury demand, thereby set-
ting the stage for possible change in Sixth Circuit law. See Antonin Scalia
and Bryan A. Garner, Making Your Case-The Art of Persuading Judges
(2008) at 52-53:

If...you are appearing before a district court bound by a prior
court-of-appeals precedent, it is of little use to argue at length
that this precedent mistakes the law. Still, you should place in
the record your view that it does so. And you should do the same
in the intermediate appellate court so that there will be no doubt
of your entitlement to raise that issue in the highest court of that
jurisdiction.

When it comes to collectively-bargained retiree healthcare cases,
the “highest court” is the one on which Justice Scalia sits.   �
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MERC UPDATE
Michael M. Shoudy

White, Schneider, Young & Chiodini, P.C.

A summary of four recent Decisions issued by the Michi-
gan Employment Relations Commission follows.  Decisions
of the Commission may be reviewed on the Bureau of Em-
ployment Relations’ website at www.michigan.gov/cis. 

Unfair Labor Practices

Sandusky Community Schools –and- Sandusky Education
Association, Case No. C08 I-198 & CU08 I-201 (October 2,
2009) (no exceptions)

The union claimed the district violated its duty to bargain
in good faith by unilaterally withholding step increases due at
the beginning of the school year.  During bargaining for a suc-
cessor agreement, the district proposed a total freeze on wages,
including step increases.  The union proposed a substantial
pay raise for each of the three years of the proposed contract.
During the spring, summer and fall, the parties held at least
eight bargaining sessions.  Throughout bargaining, the district
maintained its position on a wage freeze and no step increases.
When the school year began in the fall, the teachers did not
receive their step increases.  At no time did the district declare
impasse.

The ALJ noted that a salary grid which provides for step
increases for experience and/or educational attainment is itself
a term and condition of employment which remains in effect
until altered by agreement of the parties or by employer action
after a valid impasse.  Since neither event occurred, the district
violated its duty to bargain in good faith since refusal to pay
step increases constituted an unlawful unilateral change in ex-
isting wages, hours and terms and conditions of employment.
The district was ordered to pay step increases and make the
union’s members whole for loss of wages incurred.

Kalamazoo County and Kalamazoo County Sheriff –and-
Kalamazoo County Sheriffs Deputies Association, Case No.
C08 A-019 (October 16, 2009).  

On October 15, 2008, the ALJ issued a decision and order
finding that the employer did not violate Section 10(1)(e) of
PERA by unilaterally repudiating an agreement that it would
not challenge the Act 312 eligibility of certain employee clas-
sifications in the Sheriff’s Department.  The ALJ concluded
that the contractual provision should not be honored because
it would expand the statutory protections under Act 312 with-
out authority from the Legislature or the courts.  The Com-
mission reversed the recommended decision by the ALJ.

The union represents a bargaining unit of employees as-
signed to the law enforcement and jail divisions of the Sheriff’s
Department.  In the late 70’s, the employer ended the practice
of staffing the jail with deputy sheriffs and created two new

bargaining unit positions - - Correction Officer I and Correc-
tion Officer II.  In November 2002, the parties began negotia-
tions for a successor collective bargaining agreement.  The
employer expressed the need to reduce costs in operating the
jail and indicated that it wanted the union’s agreement to not
adhere to the automatic promotion language from Correction
Officer I and Correction Officer II in the parties’ agreement.
The union responded by asking the employer to agree that the
corrections officers would be Act 312 eligible, and the em-
ployer would not challenge this eligibility in the future.  The
parties agreed and signed a document entitled Letter of Intent
and Commitment.  The Letter of Intent and Commitment was
not presented to the Board of Commissioners.  The agreement
was also set forth in Article 24, Section 6 of the contract be-
tween the parties.

In October 2007, the employer advised the union that it
considered the matters covered by Article 24, Section 6 to be
permissive subjects of bargaining, and that it did not intend to
include that provision in the new contract. The employer also
communicated to the union its belief that the Letter of Intent
and Commitment had no legal affect and the Board of Com-
missioners passed a resolution stating that it was terminating
the Letter of Intent and Commitment.  The union filed a 312
petition and the employer answered by stating that the correc-
tions officers were not Act 312 eligible.  

The Commission described the issue raised in this case as
whether the repudiation of a contract provision that extends
Act 312 arbitration to classifications that may not otherwise
be covered by Act 312 is an unfair labor practice.  A proposal
to submit a dispute over a mandatory subject of bargaining to
Act 312 arbitration or similar binding interest arbitration is a
permissive subject of bargaining.

The Commission held that a party may take unilateral ac-
tion on a permissive subject without first entering into the bar-
gaining process.  However, a party may not take unilateral
action on a permissive subject that is embodied in a bargaining
agreement.  The Commission noted, “to find otherwise would
leave little distinction between a permissive subject of bargain-
ing and a prohibited subject of bargaining upon which an
agreement would be unenforceable.”  The Commission also
noted that if settlements can be unilaterally revoked, stability
and the possibility of productive future discussions are under-
mined.  In this case, the quid pro quo was an agreement to
have lower wage rate for part of the workforce in exchange
for an agreement that future wage rates for a particular group
would be submitted to binding interest arbitration.  Therefore,
the Commission concluded that the employer violated Section
10(1)(e) of PERA by repudiating their agreement not to chal-
lenge the Act 312 eligibility of corrections officers.  However,
to the extent that Article 24, Section 6 requires the Commis-
sion to contribute public funds without legislative authority, it
cannot be enforced.  Therefore, if the employer declines to pay
more than 1/3 of the costs of interest arbitration for the dis-
puted classifications, the Charging Party would be responsible
for paying the remaining 2/3.
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Goodrich Area Schools –and- Goodrich Education Associ-
ation, Local 10, MEA/NEA, Case No. C05 D-090 (November
24, 2009)

The union argued that the district failed to bargain in good
faith by repudiating the labor agreement regarding the length
of the school year, by disparaging the union spokesperson, and
by unilaterally altering the length of the school day.

The parties negotiated a labor agreement that ran from
August 2003 to July 2005.  In 2004, the parties negotiated a
one-year extension of the contract so it would also cover the
2005-06 school year.  Negotiations to extend the contract were
relatively brief and uneventful.  The written memorialization
of that agreement presumed a 198 working day school year in
exchange for a 1% pay increase.   The district later unilaterally
reduced the 2005-06 school year to 184 working days.  In fact,
the district notified that union in April 2005 that it would not
lay off any certified teachers during the 2005-2006 school year
if the union agreed to the 184 day school year.

During the 2004 negotiations, the district’s superintendent
offered to continue the desirable 198 work days through the
2005-06 school year if the union reduced its salary increase
demand from 2% to 1%.  The union accepted the superinten-
dent’s proposal and ratified the agreement.  The agreement
provided a salary schedule premised on the continuation of
the 198 day work schedule for the 2005-06 school year.  

The ALJ found that by unilaterally reducing the work
year, the district avoided its bargaining obligation, and conse-
quently deprived the union of the opportunity to work with the
district to attempt to reach agreement on other alternatives by
weighing the harm and benefit of various approaches to the
economic shortfall, including layoffs by seniority.  Instead, the
district chose to lay off the entire teaching staff workforce for
fourteen days, an improper unilateral alternative.  PERA pro-
hibits a mid-term modification of a mandatory subject of bar-
gaining without consent of both parties.  Since the parties were
operating under an existing contract, the union had no duty to
re-negotiate the length of the school year for the 2005-06
school year, as the parties had already agreed that it would
consist of 198 work days.  In sum, the district’s unilateral im-
position of a 184 work day school year constituted an unlawful
change in basic conditions of employment and a repudiation
of the fundamental economic terms of the 2005-06 contract
extension.

The ALJ next found that the district extended the work
day for teachers at some elementary schools by unilaterally
extending the time spent by students at school each day.  This
required an earlier starting time for teachers, and as a practical
matter, required that extracurricular activities for which teacher
were responsible be conducted at the end of the school day,
further extending their working hours.  The length of the teach-
ing day is without dispute a mandatory topic of bargaining and
an employer may not unilaterally alter the length of the work-
day, even by a matter of minutes, without negotiating with the

union.  The district unilaterally lengthened the school day at
certain schools without notice to the union, or affording it an
opportunity to bargain over the issue.

Finally, the ALJ dismissed the union’s claim that the district
illegally disparaged its bargaining representative in violation of
PERA.  Both parties are entitled to form and express opinions
about the other, and an employer is not restricted by PERA from
criticizing the union’s grievances, its motives, or the ability of
its officers, even rudely, although it cannot lawfully threaten,
expressly or impliedly, to penalize employees for filing griev-
ances or for the exercise of other protected activity.

The district was ordered to cease and desist from changing
the length of the work day and the work year, restore the work
day to the length which existed in the 2004-05 school year, re-
store the length of the school year to 198 days, and make the
union’s members whole for all losses incurred, and post a no-
tice of wrongdoing on its premises.  On exceptions, the district
primarily argued that the ALJ erred by not finding that the 198
work year was a contract dispute.  In this regard, the district
argued that the ALJ should have reopened the record to receive
the opinion and award of an arbitrator and given deference to
the arbitrator’s factual findings.  MERC dismissed the dis-
trict’s exceptions and adopted the ALJ’s recommended deci-
sion.  The Commission found that it had jurisdiction over the
statutory issue and the meaning of the 198 days was not in dis-
pute and required no interpretation.      

Duty of Fair Representation

Suburban Mobility Authority for Regional Transportation
(SMART) –and- UAW, Local 771 –and- Kevin Maloy, Case
Nos. C09 G-148 & CU08 G-035 (November 16, 2009)

The ALJ dismissed the individual employee’s ULP charge
filed against the union and employer for failure to state a claim
upon which relief may be granted.  The individual was em-
ployed in the maintenance department for more than twenty
years.  He was terminated for committing five progressive per-
formance infractions in violation of the “five strikes” provision
in the labor agreement.  He filed a grievance challenging his
discharge was unfair and improper.  The union later withdrew
the grievance for lack of merit.  The individual claims that no
more than three performance violations actually existed, mak-
ing the discharge premature and improper.  He claims the
union did little or nothing to support his grievance.  

MERC disagreed with the ALJ’s findings on the merits
of the charge against the union.  The individual alleged that
the union acted with hostility in deciding to withdraw his
grievance.  Those assertions, if true, suggest the union may
have breached its duty of fair representation when it chose not
to pursue the grievance.    Furthermore, a breach of the labor
agreement may well have occurred because the individual
claimed that he received less than five progressive perform-
ance violations.  Accordingly, the case was remanded for a full
evidentiary hearing.  �
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