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Defendant filed a motion to stay the EEOC’s action and com-
pel arbitration, or to dismiss the action. The district court denied
the defendant’s motion, but the Fourth Circuit granted it in part,
holding that the EEOC could proceed to obtain injunctive relief in
the public interest, but could not seek victim-specific relief for Baker
because of the overriding policy goals expressed in the Federal Arbi-
tration Act, 9 U.S.C. § 1. The Fourth Circuit’s opinion in this regard
was contrary to Franks, but consistent with the Second Circuit’s
decision in EEOC v. Kidder Peabody & Co., 156 F. 3d 298 (2d Cir.
1998).

B. The Majority’s Rationale
The Court initially observed that Title VII of the Civil Rights

Act of 1964, as amended, 42 U.S.C. § 2000e et seq., and the 1991
Civil Rights Act, 42 U.S.C. § 1981 (a), “unambiguously authorize
the EEOC to obtain the relief it seeks in its complaint if it can prove
its case against the Respondent.” Waffle House at 3. In making its
decision, the Court relied on its prior decisions holding that the
EEOC has independent statutory authority to pursue civil rights
actions which cannot be constrained by inconsistent state limita-
tions periods or Rule 23 requirements. See, Occidental Life Ins. Co.
of Cal. v. EEOC, 432 U.S. 355 (1977); General Telephone Co. of
Northwest v. EEOC, 446 U.S. 318 (1980).5 Waffle House at 3-4

The Waffle House Court rejected the Fourth Circuit’s suggestion
that the  FAA supported its position. The Court noted that noth-
ing in the FAA “authorized a motion to compel arbitration of any
issues or by any parties not already covered in the agreement.” Id
at 4. It “. . . ensures the enforceability of private agreements to arbi-
trate, but . . . does not . . . place any restriction on a nonparty’s choice
of a judicial forum.” Id.

The EEOC did not agree to arbitrate the claim at bar. It filed
the suit based on its independent statutory authority to pursue
claims. Once the EEOC exercises its prosecutorial discretion and
the case is filed “the EEOC is in command of the process . . . The
statute clearly makes the EEOC the master of its own case and con-
fers on the agency the authority to evaluate the strength of the pub-
lic interest at stake.” Waffle House at 5. The Supreme Court stated
that the decision as to whether to seek victim-specific relief is for
the agency to make, not the courts. If it decides to seek victim-spe-
cific relief there is ample statutory (and prior Supreme Court
precedent) for it to do so.6 Id at 6.

The Court did note that certain conduct by the victim may limit
the relief the EEOC may obtain in court, e.g., if the victim fails to
mitigate damages or accepts a settlement. While courts can deter-
mine that a specific victim cannot obtain a double recovery or
receive more than whole relief, that does not mean that the courts
can make a per se rule that the EEOC may never obtain victim-
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On January 15, 2002, the United States Supreme Court
decided EEOC v. Waffle House, Inc., 122 S.Ct. 754 (2002).2 In its
opinion the Court ruled consistently with dicta in Gilmer V. Inter-
state/Johnson Lane Corporation, 500 U.S. 20 (1991).3 More specif-
ically, the Waffle House Court held that the EEOC can not be barred
from proceeding in a federal anti-discrimination suit by a private
arbitration agreement between the charging party and his employer.
This decision should not constitute a change in the law for Michi-
gan practitioners, as the Sixth circuit had ruled on two occasions
that the Detroit District Office of the EEOC could proceed notwith-
standing the existence of a private arbitration agreement. See, EEOC
v. Franks Nursery, 177 F. 3d 448 (6th Cir. 1999) and EEOC v. North-
west Airlines, 188 F. 3d 695 (6th Cir. 1999). Hopefully, the
Supreme Court’s endorsement of the Sixth Circuit decisions in
Franks and Northwest will encourage more plaintiff’s attorneys to
refer good cases to the EEOC which cannot be litigated privately
because of an arbitration agreement. This article will discuss the
Supreme Court’s decision in Waffle House as well as related
issues which were not resolved in the decision.

A. The Waffle House Facts

Eric Baker applied for a position as a grill operator at a Waf-
fle House restaurant. As part of the application process, Baker, like
all other Waffle House applicants, was required to sign a pre
dispute mandatory arbitration agreement. He began working for
Waffle House in August 1994. Sixteen days later he had a seizure
at work and was discharged soon thereafter.4 Baker did not initi-
ate arbitration proceedings. Instead, he filed a timely charge with
the EEOC. Waffle House at 2.

After an investigation, the Charlotte District Office of the
EEOC issued a letter of determination, conciliation efforts failed
and a federal lawsuit was filed by the EEOC on behalf of Baker.
Baker was not a party to the action, nor did he attempt to intervene
after the action was filed. The EEOC’s complaint sought injunc-
tive relief in the public interest as well as specific relief designed
to make Baker whole, including back pay, reinstatement, com-
pensatory and punitive damages. Waffle House at 2.
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specific relief. The Court observed that there was no settlement,
nor arbitration of the case at bar and the issue of whether the EEOC
would have a valid claim had such events occurred “is an open ques-
tion.” Waffle House at 6. In any event, the EEOC’s right to proceed
is not derivative, “the statute specifically grants the EEOC exclu-
sive authority over the choice of forum” and the fact that princi-
ples of res judicata, mootness and mitigation may apply to a
given claim does not change its independent authority to choose
the forum and the relief it will seek. Id at 7.

C. The Dissent’s Views

Justice Thomas, former Chairperson of the EEOC, wrote the
dissent and was joined by the Chief Justice and Justice Scalia. Jus-
tice Thomas opined that the majority decision conflicts with the
FAA and the principle that the EEOC must take the victim as it finds
him. If the victim has agreed to arbitrate his claims, the EEOC
should be bound by that agreement, just as it would be bound by
a victim’s failure to mitigate or acceptance of a settlement agree-
ment. Justice Thomas was concerned that Baker, and others like
him, will benefit by obtaining the proceeds of the EEOC litigation,
even though he waived the federal forum. In short, the majority deci-
sion allows the EEOC to obtain on behalf of Baker what he could
not obtain himself. Waffle House at 9.

Justice Thomas stated that Title VII gives the courts, not the
EEOC, the right to determine an appropriate remedy, citing 42
U.S.C. §2000e(5)(f)(1). His position in this regard seems to ignore
the concept of prosecutorial discretion. The EEOC has the right to
seek remedies available to it under the statute. The fact that a court
may determine in a given case that reinstatement is not appropri-
ate or, as a matter of law, that the victim did not mitigate damages,
does not mean that the EEOC should be barred per se from seek-
ing victim-specific relief.

Justice Thomas agrees that the EEOC may seek declaratory
and “broad based” injunctive relief (which is clearly not a deriva-
tive right). He nonetheless would hold that the agency’s ability to
seek victim-specific relief is derivative and bound by the victim’s
ability to obtain the requested relief himself. Waffle House at 11.

He then points to a parade of horribles that will occur if the
majority’s opinion is followed to its logical conclusion. Initially,
the employer will not only lose the ability to force the employee
into mandatory arbitration as an exclusive remedy, it may be
forced to litigate the claims in two forums. Waffle House at 12. It
will then be worse off in the future it it continues to use arbitra-
tion agreements. Justice Thomas was no doubt concerned that this
would, contrary to his interpretation of FAA policy and the Civil
Rights Act of 1991, discourage the use of arbitration.
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Additionally, Justice Thomas noted that the majority did not
decide whether an arbitral judgment would preclude the EEOC from
proceeding. He states, “Given the reasoning in the Court’s opin-
ion, however, the proverbial handwriting is on the wall. If the EEOC
indeed is the ‘master of its own case’. . . I do not see how an
employee’s independent decision to pursue arbitral proceedings
could effect the validity of the EEOC’s claim in court.” Waffle House
at 12. In other words, even if the employee arbitrates the dispute
and obtains a $20,000 judgement, the EEOC could still bring a fed-
eral suit and obtain a $100,000 judgment. The employer would then
have to pay the $80,000 difference.7

He expresses the same concerns about private settlements
between an employee and an employer. Waffle House at 13. Thus,
the EEOC could proceed to litigate a case notwithstanding the prior
settlement, if it believed the settlement was inadequate to com-
pensate the victim for the damages done. Of course, under current
law, the EEOC can proceed to obtain injunctive relief notwith-
standing a private settlement, but the Sixth Circuit has held that the
EEOC may not obtain victim-specific relief in such a situation. See,
EEOC v. McLean Trucking 525 F. 2d 1007, (6th Cir. 1975). Jus-
tice Thomas’ Dissent suggests that McLean may not be good law
in view of the Waffle House decision.

In conclusion, Justice Thomas suggests that the real basis for
the majority decision is an effort to treat arbitration agreements
effecting employment discrimination claims differently from other
arbitration agreements, a concept he thought had been decided in
Gilmer. Yet, as indicated above, the Gilmer court specifically
noted that the EEOC was still free to pursue discrimination claims
notwithstanding the existence of private arbitration agreements.
Gilmer at 32.

Conclusion

The Waffle House decision is fully consistent with the language
of the federal anti-discrimination laws and prior Supreme Court
precedent interpreting those laws. It recognizes the EEOC’s inde-
pendent right to pursue full relief, including victim-specific relief
in employment discrimination cases regardless of whether the charg-
ing party has signed an arbitration agreement. This decision is also
consistent with FAA policy and the cases interpreting that Act in
that the FAA only purports to bind parties to a contract and does
not suggest that third parties who did not agree to be bound by arbi-
tration should also be barred from proceeding.

Some issues remain to be litigated in future arbitration cases,
such as whether arbitration agreements can be used to bar private
class actions and what standards apply to determine whether a par-
ticular arbitration agreement is enforceable against the party who
signed it, e.g. whether full remedies and impartial arbitrators
must be available. However, the Supreme Court has clearly spo-
ken concerning the effect of private arbitration agreements on the
EEOC’s right to proceed. We are “the master” of our own cases and
cannot be barred.

On the practical side, we encourage plaintiff’s practitioners
to refer good cases to the EEOC for prosecution. We cannot and
do not prosecute all of the claims filed, but we may exercise our
prosecutorial discretion to prosecute some cases that cannot be han-
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dled by the private bar. Management practitioners no doubt have
already advised their clients that the EEOC can proceed despite
arbitration agreements in view of the Franks and NWA cases. How-
ever, they should also advise clients that if any effort is made to
force a charging party to arbitrate because they exercised their statu-
tory right to file a charge, we will interpret such conduct as retal-
iation in violation of the anti-retaliation provisions of the statutes
we enforce.

— END NOTES —
1Adele Rapport is the Regional Attorney for the Detroit District Office of the EEOC. The views
stated in this article are her own and do not constitute EEOC policy or guidance.

2The majority opinion for the 6-3 decision was written by Justice Stevens.
3In Circuit City Stores, Inc., v. Adams, 532 U.S. 105 (2001), the Supreme Court ruled that in
principle an arbitration agreement is enforceable against the employee who signed it. On remand,
the Ninth Circuit held that the arbitration agreement in question is an unconscionable contract
of adhesion because it is unilateral (the employee cannot compel Circuit City to arbitrate), the
relief is limited, the employee is required to pay half the arbitration fees and there is a short-
ened limitations period. See, Circuit City v. Adams 2002 WL 152986 (9th cir. 2002).

4Unfortunately, many Michigan employees are likewise discharged soon after having a seizure
at work. The Detroit District office has litigated several cases involving similar claims.

5The majority’s strong endorsement of the General Telephone decision should end speculation
that the “new” Court might reverse this precedent and require that the EEOC comply with Rule
23.

6The Court rejected the suggestion that the EEOC should be limited to seeking only injunc-
tive relief as that was in the public interest, while damages benefit only the charging party.
The Court noted the inconsistency of such an approach as punitive damages serve a public
interest and victim-specific injunctive relief reinstatement only directly benefit the victim. Waf-
fle House at 6.

7He speculated that the Court would not order the employee to pay the difference if the employer
paid $100,000 pursuant to an arbitration award and the EEOC obtained a $20,000 judgement.
He is no doubt correct in that regard in view of the OWPBA regulations and the Court’s deci-
sion in Oubre v. Energy Operations 522 U.S. 422 (1998), where it expressed hesitancy to require
that an employee refund money to an employer which, as a practical matter, has already been
spent.

8The EEOC recently defended an interlocutory appeal in the harassment and retaliation case against
Circuit City where the issues on appeal involve whether an EEOC action should be stayed pend-
ing arbitration and whether the employee can be compelled to arbitrate claims being pursued
by the EEOC. See, EEOC v. Circuit City Stores, Docket No. 1667 (6th Cir.). The oral argument
was heard on January 24, 2002, shortly after the Waffle House opinion was issued. The Court
ruled that the appeal was moot in light of Waffle House and remanded the case to the district court.
The Sixth Circuit also affirmed dismissal of Circuit City’s complaint seeking to compel the charg-
ing party to arbitrate her sex harassment and retaliation claims. �
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EMPLOYMENT
ARBITRATION: DOES THE

BELL TOLL FOR THEE?
Daniel B. Tukel

Butzel Long, P.C.

The United States Supreme Court issued its decision in Equal
Employment Opportunity Commission v. Waffle House, Inc. on Jan-
uary 15, 2002. The Court held that an agreement between an
employer and employee requiring that all employment disputes be
decided by binding arbitration did not preclude the EEOC from
bringing suit and seeking “victim specific” relief — including back-
pay and other money damages — on behalf of the employee. The
decision was promptly criticized by some, including the dissent,
as sounding a death-knell for arbitration agreements. (E.g., the deci-
sion will “discourage[e] the use of arbitration agreements,” and
reduce arbitration agreements to “all but a nullity.” “[T]he court evis-
cerates Baker’s arbitration agreement with Waffle House and lib-
erates Baker from the consequences of his agreement.” Dissent, pp.
16, 12.) There is little doubt that the Waffle House decision does
have the effect of diminishing — at least to some extent — the ulti-
mate utility for employers of arbitration agreements. However, for
a variety of reasons, it is premature to assume that employment arbi-
tration agreements are in danger of becoming extinct.

In Waffle House the initial employment application the
employee signed included a statement that any dispute or claim
regarding employment would be settled by binding arbitration. The
Employee was discharged only a few days after beginning employ-
ment, following a seizure he suffered at work. The employee
never initiated arbitration proceedings, but did file a charge with
the EEOC claiming a violation of the ADA. The EEOC ulti-
mately filed an enforcement action in Federal District Court in its
own name against Waffle House. The employee was not a party to
that litigation, although the EEOC sought “victim specific” relief,
including backpay and other compensatory damages, which it was
undisputed would have gone directly to the employee. Waffle House
petitioned to stay or dismiss the EEOC’s suit, pursuant to the Fed-
eral Arbitration Act, or to compel arbitration.

The Court’s decision was primarily based on two fairly
straightforward findings. First, that the EEOC was not a party to
the arbitration agreement, and that “[i]t goes without saying that
a contract cannot bind a nonparty.” (Opinion, p. 14.) The Court was
also persuaded that notwithstanding any policy arguments, the
EEOC was statutorily empowered to pursue such claims. (“[T]he
statute specifically grants the EEOC exclusive authority over the
choice of forum and the prayer for relief once a charge has been
filed.” (Opinion, p. 18) Therefore, the majority concluded that an
arbitration agreement between employer and employee did not pre-
clude the EEOC from filing suit and seeking damages on behalf
of the employee.

It was already clear that under Michigan law an arbitration
agreement could not preclude an employee from filing an agency
charge with the EEOC. See, Rembert v. Ryan’s Family Steak
Houses 235 Mich. App. 118 (1999). In that regard Waffle House
will not change the landscape for Michigan employers which
have, or are considering, arbitration policies. Additionally, the Sixth
Circuit had already held that not only could the EEOC pursue lit-

igation against an employer notwithstanding an arbitration agree-
ment with its employees, but that the EEOC could pursue victim-
specific relief. EEOC V. Frank’s Nursery & Crafts, Inc., 177 F.3d
448 (6th Cir. 1999). Thus, Waffle House does not signal a sea change
for Michigan employers.

An important fact, which will distinguish Waffle House from
many other situations, was that the employee did not pursue arbi-
tration, but instead opted to file an EEOC charge exclusively. The
Court indicated that had the matter been decided by an arbitrator,
principles of res judicata would have precluded obtaining individual
relief in a subsequent EEOC claim. (Opinion, p. 17.) The EEOC
files litigation in only a very small percentage of cases, according
to the majority, less than 2% of all federal discrimination claims.
(Opinion, p. 10, n. 7.) An employee
would be bucking long odds if she
intentionally declined to pursue arbi-
tration in the hope that her’s would be
one of those 2% of claims. It is far
more likely that an individual will
pursue arbitration and also file a charge
with the EEOC. Given the relative
speed of arbitration, it is likely that the
arbitral decision will typically be
issued before the EEOC makes a decision to pursue litigation, and
that therefore the arbitrator’s decision will have preclusive effect.

Employers which already have arbitration policies in place are
not likely to abandon those policies because of the small statisti-
cal chance that the EEOC may also decide to pursue a claim. How-
ever, employers will need to consider the possibility, whether
likely or not, that if they adopt an arbitration policy they might face
a two-front battle: arbitration with the employee and litigation with
the EEOC. Speed and cost are generally considered to be among
the primary advantages of arbitration over litigation. The possibility
of facing both litigation and arbitration — even if remote — par-
ticularly when the litigation may involve victim specific damages,
may well cause employers who do not yet have arbitration poli-
cies to delay adopting such policies.

Perhaps more troubling for employers than the possibility of
facing litigation and arbitration, is the implications Waffle House
may have on the effects of settlements in discrimination claims. The
majority opinion specifically declined to address this issue, stat-
ing “[i]t is an open question whether a settlement or arbitration judg-
ment would affect the validity of the EEOC’s claim or the char-
acter of relief the EEOC may seek.”(Opinion, p. 17.) Further
clouding the issue was the statement that had the employee
“accepted a monetary settlement, any recovery by the EEOC
would be limited accordingly,” and the citation to an appellate deci-
sion for the proposition that an employee’s settlement “rendered
her personal claims moot.” The dissent clearly believes that Waf-
fle House allows the EEOC to seek victim-specific relief on behalf
of an employee which has already settled a claim and received mon-
etary compensation. (“[I]t is therefore likely that under the logic
of the Court’s opinion the EEOC now will be able to seek victim-
specific relief in court on behalf of employees who have already
settled their claims.” (Opinion, p. 16, emphasis in original.) The
EEOC continues to take the position that a settlement cannot bar
an individual from filing an EEOC charge, or bar the EEOC from
bringing a claim in its own name. (See, EEOC Enforcement Guid-
ance on non-waivable employee right; See also, Opinion, p. 11 “in

“At Waffle House, where
law is made.”



fact, the EEOC takes the position that it may pursue a claim on the
employee’s behalf even after the employee has disavowed any desire
to seek relief.”)

It appears clear that a settlement with an individual cannot pre-
clude the EEOC from litigating a claim it its own name involving
the same issues, since the EEOC is not a party to any settlement
between employer and employee. Waffle House certainly leaves
open the possibility that the EEOC could pursue victim specific
remedies even if there had been a settlement with an individual.
The small chance of facing litigation against the EEOC may not
dissuade many employers from maintaining or adopting arbitra-
tion policies. However, the chance of facing litigation after pay-
ing money to obtain a Release from an employee may well dis-
courage settlement.

It is unlikely that employers which had already instituted arbi-
tration policies will abandon those policies as a result of the Waf-
fle House decision. If an employer was considering adopting such
a policy because it had concluded that it would benefit from the
speed and cost savings of arbitration, the small chance of defend-
ing litigation against the EEOC will likely not dissuade adoption
of an arbitration agreement. The additional uncertainty resulting
from Waffle House will no doubt cause at least some employers
which were still balancing the pros and cons of arbitration, to con-
clude that the scales are now tipped against arbitration.

The risks and economic reality of litigation are such that many
employment disputes will continue to be resolved by settlements.
However, employers will need to be reminded that even an eco-
nomic settlement with an employee cannot ensure complete final-
ity. An employee can still pursue a timely EEOC charge, and the
EEOC can still pursue litigation in its own name, with the possi-
bility remaining open that it can recover victim specific relief. �

LABOR AND EMPLOYMENT LAWNOTES (SPRING 2002) Page 5

WRITER’S
BLOCK?

You know you’ve been feeling
a need to write a feature article for
Lawnotes. But the muse is elusive.
And you just can’t find the perfect

topic. You make the excuse that
it’s the press of other business
but in your heart you know it’s

just writer’s block. We can help. On request, we will
help you with ideas for article topics, no strings attached,
free consultation. Also, we will give you our expert assess-
ment of your ideas, at no charge. No idea is too ridiculous
to get assessed. This is how Larry Flynt got started. You
have been unpublished too long. Contact Lawnotes editor
Stuart M. Israel or associate editor John G. Adam at
Martens, Ice, Geary, Klass, Legghio, Israel & Gorchow,
P.C., 1400 North Park Plaza, 17117 West Nine Mile
Road, Southfield, Michigan 48075 or (248) 559-2110 or
israel@martensice.com.

FOR WHAT
IT’S

WORTH
Barry Goldman

Arbitrator and Mediator

Oh wise and terrible arbitrator, your mind is mys-
terious to us. Tell us that we may understand: How much
proof is enough — or is there no such thing as too much
proof? – DB, Detroit

As it happens, there is scripture on this subject. It
comes from the book of Alice, chapter 12, where the King
tells the White Rabbit:

Begin at the beginning and go on till you come
to the end; then stop.

This is advice that is
ignored by many
lawyers and also, alas,
by many arbitrators.
The meaning is clear. It

is a mistake to make the
rubble bounce.

One way you can tell when you
have finished making a
particular point is that

the arbitrator will tell you. If I say, for instance, “Thank
you, counsel, I understand, we can move on,” that means
I get it. It also, usually, means you’re winning. I try not
to cut off the side that is losing.

The advocate who ignores an arbitrator on this point
takes a risk. No arbitrator will consciously and deliber-
ately decide a case on the basis of whether an attorney was
annoying or boring, but not everything in this business is
conscious and deliberate. Droning on after the person at
the head of the table has suggested politely that you
stop is just poor strategy.

In a sense, a lawyer’s job in an arbitration is to con-
vince the arbitrator that he or she is a sensible person and
that his or her view of the case is a correspondingly sen-
sible view. That job is made more difficult if the lawyer
also demonstrates that he or she can’t take a hint.

Churchill said, “If you have an important point to
make, don’t try to be subtle or clever. Use a pile driver.
Hit the point once. Then come back and hit it again. Then
hit it a third time — a tremendous whack.”

I am merely an arbitrator. Churchill, on the other
hand, is Churchill. But after more than three whacks we’re
starting to talk about abuse.

Contact me at bagman@csi.com or send your view-
point to Lawnotes.

“Just a few more questions.”



Page 6 LABOR AND EMPLOYMENT LAWNOTES (SPRING 2002)

RECORD MAINTENANCE
AND THE DANGERS OF

SPOLIATION
Thomas G. Kienbaum

Kienbaum Opperwall Hardy & Pelton, P.L.C.

Recent reports that Enron employees and auditors may have
destroyed corporate documents make very current the longstand-
ing debate over appropriate record retention policies and what hap-
pens when relevant records are destroyed or otherwise become
unavailable.

Putting aside possible criminal penalties that could be imposed
for the destruction of records under certain circumstances, the evi-
dentiary rules can penalize an employer who destroys documents
or fails to produce them when it should. An inference may arise
when a party fails to produce a document at trial that is under its
control. Michigan Standard Jury Instruction 2d 6.01 provides that
a party’s failure to produce evidence under its control, where
there is no “reasonable excuse” for the failure, results in an infer-
ence that the evidence would have been adverse to the party’s inter-
ests. this principle presumes, however, that the evidence was actu-
ally available for that party to introduce.

What happens when a party has destroyed evidence such as
a key document? Should it be able to escape the adverse inference
contemplated by the Standard Jury Instruction by simply estab-
lishing the fact that it could not introduce the document because
it shredded it? Or course not. In fact, under certain circumstances,
such shredding an itself create a presumption, instead of a mere
inference, that the document would have been harmful to the
destroying party’s case.

The distinction between a presumption and an inference in this
context was explained recently in Lagolo v. Allied Corp., 233 Mich.
App. 514, 520-21 (1999), where the Michigan Court of Appeals
pointed out that spoliation raises a presumption which, if not rebut-
ted, will require the finder of fact to conclude that the evidence
would have been adverse, whereas an inference under the Standard
Jury Instruction only permits such a conclusion. Imagine the use
a resourceful plaintiff’s lawyer can make out of the mere fact of
a missing document that should have been retained, either in
opposing a motion for summary disposition or in front of a jury.
The very term “adverse” permits all manner of speculation.

This is precisely what happened in Byrnie v. Town of Cromwell
Public Schools, 243 F3d 93 (CA 2, 2001). The plaintiff was not hired
by the defendant-employer, and claimed age and gender
discrimination. Summary judgment was granted by the trial court,
but this was reversed by the Second Circuit on appeal. Because the
employer had destroyed interview records that were required to be
maintained by law, the plaintiff was able to create a material ques-
tion of fact on the issue of pretext, defeating summary judgment.

In Michigan, like most jurisdictions, a culpable state of mind
of the destroying party must be established before the presumption
arises. The destruction must be shown to be “intentional conduct
indicating fraud and a desire to destroy and thereby suppress the
truth.” Trupiano v. Cully, 349 Mich, 568, 570 (1957). But in Byrnie,
the Second circuit permitted “an inference of spoliation” where the
evidence was destroyed in violation of a regulation that required
retention, despite the defendant’s plea that its action resulted from
ignorance of this obligation. Although it could be argued that the
court deemed the fact of spoliation to have been established, it is
more likely that Byrnie will be interpreted to mean that a question
of fact as to the defendant’s culpable state of mind had been estab-
lished, requiring that the issue be submitted to the jury.

It is not clear what burden Michigan courts will place on the
aggrieved party to establish “a desire to destroy and thereby sup-
press the truth,” but it is likely that our courts would respond to the
unlawful destruction of documents — whether knowing that it was
unlawful or merely out of ignorance — by at least permitting the
jury to consider the issue of intent, and in a situation where a law
is violated the jury would likely find the requisite culpable mind-
set despite pleas of ignorance, especially if the employer in ques-
tion is otherwise business savvy.

Documents may of course be destroyed in the ordinary course
— ideally pursuant to a formal document retention policy — but
not if the law has imposed an obligation to maintain the documents
beyond the point when they might ordinarily be disposed of.
Such may be the case when litigation has commenced, or even when
litigation should be anticipated and the documents could be rele-
vant. See, e.g., Turner v. Hudson Transit Lines, Inc. 142 FRD 68
(SD NY 1991) (duty to preserve arises once a party has “noticed
the documents and information in its possession are relevant to lit-
igation, or potential litigation, or are reasonably calculated to
lead to the discovery of admissible evidence); Wm. T. Thompson
Co. v. Gen. General Nutrition Corp., 593 F Supp. 1443 (CD Cal.
1984) (duty may arise when a party is on notice that litigation is
likely to be commenced).

In addition, regulations promulgated under civil rights statutes
impose a duty to maintain personnel records. Employers subject
to Title VII and the ADA must maintain certain records for one year,
and longer where a charge of discrimination has been filed. 29 CFR
§1602.14. Further, 29 CFR §1627.3 requires the maintenance of
routine personnel information for a period of three years, and
records relating to hiring, promotion, or discharge decisions for one
year, or longer if a charge has been filed. The defendant-employer
in Byrnie ran afoul of a similar regulation, 29 CFR §1602.40, which
is specifically applicable to educational institutions.

In Byrnie the Second Circuit read the regulation imposing the
retention requirement very broadly, even to include notes made dur-
ing the process of winnowing down a large number of applicants
to a smaller group, eventually resulting in the selection of one per-
son. This expansive view was not taken in Rummery v. Illinois Bell
Telephone Co., 2001 US App LEXIS 8827 (CA 7, 2001), where
the Seventh Circuit approved the routine destruction of ranking
sheets created during a process for deciding who should be laid off.
that court held that only “actual employment records” were
required to be maintained, and such notes were not considered actual
employment records. Similarly, in McGuire v. Acufex Microsurgical
Inc., 175 FRD 149 (D. Mass
1997), the court approved of the
destruction of preliminary notes
created during the investigation
of a sexual harassment claim,
deeming only the final report
to be subject to the record
retention requirement.

As these decisions illus-
trate, one can never be cer-
tain how a particular judge
will interpret these regula-
tory requirements, and it is
prudent for an employer to carefully review its policies to be able
to articulate a legitimate position when accused of “intentionally”
destroying potentially adverse documents. In evaluating what
approach to take, employers must also be mindful that emails which
are routinely “deleted” (though not “destroyed” by the mere act of
deletion) may be deemed “records” arguably subject to retention
requirements. Employers that do not have appropriate record
retention policies in place are especially vulnerable to becoming
litigation targets for employment lawsuits. �

“Ready for the shredder!”

SMOKING
GUN
No. 27



E-MAIL AND THE
INTERNET IN THE

WORKPLACE
Adam S. Forman

Miller, Canfield, Paddock & Stone, P.L.C.

CASE LAW
Can Multiple Users Of A Computer Consent To The Search
Of Other Users’ Password-Protected Files?

No, according to the Fourth Circuit in its decision, Trulock v.
Freeh, 275 F3d 391 (CA 4, 2001). In that case, a current and for-
mer government employee shared a computer but used separate and
undisclosed passwords to protect their respective files. Desiring to
search the files of one of individuals, the FBI procured consent from
the other individual to search the computer. Finding that the
search was illegal and in violation of the Fourth Amendment, the
court concluded that while each individual had joint access to the
hard drive, both protected their personal files with passwords and
neither had access to each other’s passwords. Thus, even though
each individual could consent to a general search of the computer,
the authority did not extend to the password-protected files. A major-
ity of the court, however, affirmed dismissal of the Fourth Amend-
ment-based civil claim on the grounds that the FBI agents were qual-
ifiedly immune from liability for the illegal search because “a
reasonable officer in their position would not have known that the
search would violate clearly established law.”

“Key Logger” Device Passes Fourth Amendment And
Wiretapping Muster.

In United States v. Scarfo, 2001 WL 1650936 (DNJ, 2001),
the FBI procured a warrant to search the encrypted files on defen-
dant’s computer for evidence of illegal gambling and loanshark-
ing. The warrant permitted the FBI to install a “key logger” device
on the computer that records the keystrokes entered on the keyboard,
including the password to the encrypted files. According to the court,
the warrant satisfied the fourth Amendment’s particularity require-
ment and because the key logger recorded keystrokes only after
making sure that the computer’s modem was not in use, the key
logger did not illegally intercept communications typed on the key-
board and simultaneously transmitted via the modem.

Can Sending Mass E-Mails To Former Coworkers
Constitute A Trespass To Chattels?

Yes, according to a recent California Court of appeals deci-
sion. In Intel corp. v. Hamidi, Case No. C033076 (Cal. Ct. app. Dec.
10, 2001), the court affirmed a permanent injunction prohibiting
a former employee from sending unsolicited mass e-mails to his
former coworkers. The company convinced a split court that the
time its employees spent reading, deleting and blocking the
approximately 29,000 e-mails from the former employee was
enough to satisfy the injury requirement in a trespass to chattels
claim. As the law develops under the NLRA, it will be interesting
to see where the line between a common law tort and discrimina-
tion against arguably protected concerted activity will be drawn.

Pro-Union Screensaver Message Is Protected Activity 
Under NLRA.

In, St. Joseph’s Hospital, 337 NLRB No. 12 (2001), a case of
first impression, the National Labor Relations Board affirmed an
administrative law judge’s finding that the employer violated the

NLRA by discriminatorily prohibiting an employee from dis-
playing a union-related computer screensaver message on her
computer and by issuing a warning to her for that conduct. The
employer argued that the principles applicable to bulletin boards
should govern the issue. Under that authority, an employer has the
right to restrict the use of its bulletin boards. The General Coun-
sel, on the other hand, advocated for the application of the prin-
ciples applicable to wearing union insignia, which states that
employees have a right to wear union insignia at work in the absence
of “special circumstances.” Without deciding whether the computer
is analogous to a company bulletin board or a union button, the
Board concluded that the employer’s conduct was discriminatory,
because the employer routinely permitted the employees to display
a wide variety of personal, non-work related screen savers messages.
The fact that the union-related message was displayed on “hospital
equipment” did not render the employee’s activity unprotected.

GOVERNMENTAL ACTIONS IMPACTING 
PRIVACY ISSUES
• Argentina Introduces E-Mail Privacy Bills. In November, a

bill was presented to the Argentinean Congress,
which, if enacted, would prohibit surveil-
lance of e-mail, including by employers,
without a court order. Proposed penal-
ties for violating the bill including 15
days to 6 months in jail.

• Electronic Signatures. Two coun-
tries, Germany and Russia, have
recently adopted legislation that legalizes the use of electronic
signatures and that will allow electronically signed documen-
tation and have the same legal weight as paper documents with
handwritten signatures. The German law is aimed at federal
employees, with hopes that it will be a step towards making the
security procedure generally accepted in the country. Under the
Russian law, a digital signature is only valid after the original
document has first been signed with a conventional signature.

• Legislation Considered in Australia to Prohibit Monitoring
of Employees’ E-mail. A recent report on workplace surveil-
lance in Australia has New South Whales (“NSW”) authorities
considering legislative changes aimed at restricting the practice
of covertly monitoring employees’ e-mails. The NSW Law
Reform Commission’s report calls for much tighter rules,
including prohibiting monitoring except where permitted by war-
rant and subjecting overt monitoring to codes of practice.

LITIGATING IN AN ELECTRONIC WORLD
Although not germane to e-mail and the Internet in the work-

place, the following recent items will affect the way lawyers prac-
tice their profession in an electronic world:
• Michigan Is First to Authorize “Cyber Court.” In January,

Governor John Engler signed the Cybercourt bill (H.B. 4140)
into law, thereby creating the nation’s first on-line state court.
Expected to go live in October, the Cyber Court will have
jurisdiction over business and commercial complaints in which
the dispute is greater than $25,000. Central features of the
Court include electronic document filing, teleconferencing for
arguments, no juries and a $200 filing fee. Cases can be removed
to circuit court within 14 days after the deadline for filing an
answer and decisions can be contested in the Michigan Court of
Appeals. The Michigan Supreme Court will set rules for the vir-
tual court over the next few months. Several types of cases are
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excluded from the Cybercourt bill, including most notably,
employment disputes. The Cyber Court, however, will be per-
mitted to exercise jurisdiction over other employment-related
disputes such as disputes over noncompetition agreements.

• Amendments To The Federal Rules Of Civil Procedure.
Effective December 1, 2001, amendments to the Federal Rules
of Civil Procedure permit the electronic service of court docu-
ments upon parties who have consented to such service. A few
key amendments are as follows:

• Rule 5(b) permits electronic service on parties who give
their written consent. Electronic service is complete ;upon
transmission.

• Rule 6(e) allows a party an additional three days to respond
to a paper served by electronic means, consistent with the
“mail rule.”

• Rule 77(d) allows district courts to serve notices by electronic
means on parties who give their consent.

• United States Supreme Court Also Accepts E-Filings. In
the wake of an anthrax scare that closed the Supreme Court build-
ing in October, the High Court took the nearly unprecedented
step of accepting e-mailed or faxed backup copies of legal fil-
ings. This action, in turn, has prompted discussion over whether
the Court should permanently adopt electronic filing, as other
state and federal courts have.

• “The Computer Ate My Homework” Excuse Is Rejected. In
Martinelli t/a Blue Jay Farms v. Farm-Rite Inc., 785 A2d 33 (NJ
Super AD 2001), the court refused to grant a time extension to
defense counsel whose computer diary software program failed
to alert them of an appropriate filing deadline. Finding that the
computer failure was not an “extraordinary circumstance” for
which the court should make an exception, the court stated,
“[S]ystems fail regularly and do not always perform to their spec-
ifications.” “Such an occurrence is neither exceptional, unusual
nor without precedent.”

NEWS & TRENDS

• W-2 Forms May Be Delivered Electronically. According to the
IRS, employer may deliver Forms W-2 via e-mail, regardless of
the employee’s consent. Employers, however, must also provide
a paper copy to employees who do not consent to receiving the
Form W-2 electronically. (See REG-107186-00; T.D. 8942).

• Employers Take The Offensive. More and more, employers are
taking the offensive when they believe their employees or for-
mer employees are using current technology for misconduct. In
addition to the decision in Intel Corp. v. Hamidi, supra, consider
the following:

• HP Sues Former Employee For Sabotage. In November,
computing giant Hewlett-Packard sued a former employee
alleging that he sabotaged performance tests of its top-end
computer server, thereby detrimentally affecting sales of that
product. HP is seeking restitution for “any gains, profits or
advantages received as a result” of the actions, as well as com-
pensatory, punitive and other damages.

• UBS Warburg Fires Employees For Accessing A Com-
petitor’s Website And Copying Its Research. In January,
UBS Warburg fired four of its investment bankers who were

giving their customers unauthorized access to Morgan Stan-
ley’s password protected research website. One of the sales-
men allegedly took his former colleagues’passwords with him
when he left Morgan Stanley and gave them to his new col-
leagues at Warburg.

• Former Intel Corp. Employee Sentenced For Copying
Trade Secrets. A former Intel Corp. engineer plead guilty in
September to violating the federal Economic Espionage Act
for copying trade secrets about the company’s new computer
processing chip before he left the company in 1998. The for-
mer employee was sentenced to two years in federal prison
and two years of supervised release.

• Is The Internet Not A Safe Haven For Defamation? Var-
ian Medical Systems and two of its executives were recently
awarded $775,000 in actual and punitive damages in a Cali-
fornia action it brought against two former employees who
posted malicious and defamatory messages on the Internet.
Over 14,000 messages had been directed at the plaintiffs on
100 message boards and the former employees’website. A dif-
ferent California court first declined to compel the identities
of allegedly defamatory online posters, ruling that company
must prove that the postings were, in fact, defamatory as a con-
dition precedent. A month later, the court reversed its posi-
tion and gave the company the right to pursue its case, rea-
soning that a jury can decide later whether the lawsuit is
meritorious. A New Jersey Court has ruled that public offi-
cials may not discover the identities of people who criticized
or insulted them on public Internet bulletin boards, or sue the
citizen who created the bulletin board.

• Lack Of Cyber Security Is A Growing Concern. According
to the Computer Emergency Response Team (“CERT”), the fed-
erally funded computer security clearinghouse at Pittsburgh’s
Carnegie Mellon University, 2001 saw a 200% increase in
computer security incidents and vulnerabilities. More than
52,000 “incidents, including Web site attacks, malicious viruses
and network intrusions,” were reported in 2001. The Computer
Science and Telecommunications Board, part of the National
Research Council, has issued a report criticizing U.S. computer
systems for being vulnerable to cyber attacks including viruses
and worms, in the wake of September 11. That report recom-
mends the use of a hardware token, or smart card, in conjunc-
tion with a personal identification number or biometrics, in place
of merely a simple password. Until incentives exist for compa-
nies to respond adequately to the security challenge, the report
notes, the cyber security problem will likely continue.

• Enron Employees Terminated For Online Complaints. In
December 2001 and January 2002, Enron reportedly terminated
at least two employees for posting information or negative
options about it on Internet message boards. One of the fired
employees had posted dozens of messages daily on a Yahoo dis-
cussion board warning investors away from Enron’s stock and
criticizing Enron’s chairman, after the chairman neglected to
respond to his earlier question regarding whether Enron had used
aggressive accounting to overstate its profits. The other fired
employee had revealed on Yahoo that Enron had paid millions
in retention bonuses to top managers and executives prior to fil-
ing for bankruptcy and laying off thousands of workers. Although
Yahoo’s privacy policy allows it to disclose the identify of
posters under certain defined circumstances, a Yahoo spokesper-
son denied that it provided Enron with the identities of the for-
mer employees. �

E-MAIL AND THE INTERNET IN
THE WORKPLACE
(Continued from page 3)
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LAW DAY WITH
BERNIE
Stuart M. Israel

Martens, Ice, Geary, Klass,
Legghio, Israel & Gorchow, P.C.

It’s almost May 1. Law Day. That’s the one day each year when
public school students across the United States are forced to
appreciate lawyers. They do this by writing essays, listening to
speeches in “assemblies,” and making collages with Elmer’s glue.
This is healthier than celebrating May Day by watching tanks,
troops, and missiles parade through Red Square. And — speaking
as a lawyer — it’s nice to be appreciated.

Unfortunately, lawyer-appreciation can be an elusive and
fleeting thing. If it wasn’t for a little help from Arthur Anderson,
used car salesmen, and politicians, lawyers would be at the bottom
of the public esteem scale. (Vincent Bugliosi points out the
anomaly that while polls reflect “an understandably negative view
of politicians” and an “equally negative view of lawyers,” when the
two callings are combined in a judge, “a $25 black cotton robe ele-
vates the denigrated lawyer-politician to a position of considerable
honor and respect in our society.”)

Sometimes evolving client perspectives about their lawyers
have a direct economic impact. This is illustrated by Jay G. Foon-
berg’s “The Client’s Curve of Gratitude.” The Curve’s downward
slope tracks the nine stages in the evolution of a client’s viewpoint
from the point of favorable settlement to the fee dispute:

After settlement in hall. “You did it! I can’t believe it. I’m
getting a cashiers check right now to pay the settlement
before they change their mind.”

Day of settlement. “He’s a fantastic lawyer. No other
lawyer could have done what he did. I owe him my busi-
ness, my career, everything.”

10 days later. “He’s a great lawyer and did a good job, but
the law and the facts were on my side.”

3 weeks later. “He’s a pretty good lawyer, but the judge
and the jury were on my side.”

1 month later. “He did his job, but there was no way I
could lose.”

6 weeks later. “The case was cut and dried. I could have
argued it without a lawyer and won easily.”

2 months later. “I never needed a lawyer to begin with.
He made a big deal out of a simple matter just to build
up a big fee.”

10 weeks later. “He’s crazy if he thinks I’m going to pay
his bill.”

3 months later. “That shyster S.O.B. sued me. I’m filing
a complaint against him with the Bar Association and I’ll
cross-complain for malpractice.”

Foonberg advises that the period between the first and third
stages is “the time to send the bill.”1

Foonberg’s curve is amusing and all, but isn’t it a bit too cyn-
ical? I know there are lawyers who actually “get the money up
front,” but really, most clients are not so mercurial — and ungrate-
ful — as Foonberg suggests. As that (anti) lawyer joke goes, the
problem is that the 98 percent of the profession who are cynics spoil
it for the rest of us.

In reality, most clients timely and happily pay their bills, rec-
ognize their lawyers’ efforts, skill and commitment, and are deeply
appreciative of a job well done. Indeed, I believe that next to love,
lawyer-appreciation is the most common theme of Western liter-
ature and art. Let’s see there’s . . . uh, well, there’s Erle Stanley Gard-
ner and . . . uh, John Grisham sometimes, and . . . uh, although I
haven’t read it, I’m sure there are lots of appreciative comments
in O.J. Simpson’s I Want To Tell You.2

Okay, maybe you do have to search for expressions of lawyer-
appreciation. Some of it’s grudging, what they call “left-handed
compliments.” Like lawyer jokes, for example, which really are
expressions of displaced affection. Then there’s Carl Sandburg. He
displays his admiration through obvious poetic envy in “The
Lawyers Know Too Much.” Sure, that’s right, we know too much.
Sour grapes, eh Carl?3

Anyway, in the vast body of literature and art that expresses
lawyer-appreciation, one work stands preeminent. That is, of
course, songwriter/singer/pianist/client Dave Frishberg’s paean to
one member of our learned profession, “My Attorney Bernie.”

Frishberg is just what a lawyer wants in a client: appreciative
and perceptive (“I’m impressed with my attorney Bernie . . . I
admire my attorney Bernie . . .”); realistic and possessed of equa-
nimity (“. . . you win a few, you lose a few, and like Bernie says,
you keep on hangin’ tough”); and one who actually follows advice:

Bernie tells me what to do.
Bernie lays it on the line.
Bernie says we sue, we sue.
Bernie says we sign — we sign.

Frishberg puts the emphasis on the right syllable. You’ve got
to hear it for yourself. The definitive “My Attorney Bernie” is on
Dave Frishberg Classics (Concord Jazz 1991). More recently, it
was recorded by Susannah McCorkle on Hearts and Minds (Con-
cord Records 2000). If you just
can’t wait until the CD store
opens, you can read the lyrics at
www.stat.tamu.edu/~sherman/
KEOS/lyrics/bernie.html.

So, when you’re feeling
down and out, when you’re on the
downward slope of the Curve of
Gratitude, when if it wasn’t for
bad luck you wouldn’t have any
luck at all, when you have those
“let’s kill all the lawyers” blues, when you need a bridge over trou-
bled waters in those dark 364 days between Law Days, listen to
“My Attorney Bernie.” With Bernie, every day is Law Day.

— END NOTES —
1The “Client Curve of Gratitude” is in Jay G. Foonberg, How to Start and Build a Law Prac-
tice (2d ed.) (ABA 1984) at 133.

2Although I haven’t read Simpson’s I Want To Tell You, I did look it up on Amazon.com. It’s
rated two stars and at last look there were 102 used copies available “from $0.15.”

3If you sold your poetry collection in your last garage sale, you can find Carl Sandburg’s “The
Lawyers Know Too Much” at www.olemiss.edu/~lwhall/sandburg_lawyers.htm. It’s poetry,
but it ain’t pretty. �

“Bernie says we sign — we sign.”
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JAMES E. TOBIN,
DISTINGUISHED SERVICE

AWARD RECIPIENT
Beverly H. Burns

Miller, Canfield, Paddock and Stone, P.L.C.
One of our profession’s best — James E. Tobin — was hon-

ored with the Labor and Employment Law Section’s Distin-
guished Service Award at the Section’s 2002 mid-winter meeting
January 25 at Ypsilanti’s Marriott Conference Center.

In nominating their long-time group leader, colleague, men-
tor, role model, conscience and friend, the Labor Group at Miller,
Canfield, Paddock and Stone focused on Jim’s immeasurable
contribution to the practice of labor law, over a career that spans
more than 50 years, and continues today.

A child of a single mom, Jim grew up in Highland Park
before earning his bachelor of arts degree in English literature at
University of Michigan in 1941. Like thousands of other young men
of his era, Jim’s own plans for his future were
interrupted by World War II and an unanticipated
career as a U.S. Marine and combat officer in the
Pacific Theater. In 1948, fresh from UM’s law
school, with honors including Order of the Coif
and Law Review, Jim joined Miller Canfield and
began a career marked by unerring integrity, skill-
ful advocacy, consummate ability and constant
civility no matter what the circumstances.

Jim’s contributions to the practice — and par-
ticularly to the development of public sector labor
law — are innumerable and were summarized by
Len Givens, current head of Miller Canfield’s
Labor and Employment Group, when he intro-
duced Jim at the mid-winter dinner.

Present at the creation of PERA and an early
practitioner under the Teachers’Tenure Act, Jim’s
oral advocacy, negotiating skills and unparal-
leled writing ability helped to shape the evolution of both. Rep-
resenting the Detroit Board of Education, he negotiated the very
first collective bargaining agreement between the Board and its
teachers’ union, the Detroit Federation of Teachers. He represented
the Ann Arbor School District from the early ’80s through the late
’90s in the Morris Abraham v. Ann Arbor Public Schools case, one
of the most complex, and long-lived, teacher tenure cases in the
60-plus years since the statute was adopted. On behalf of other
school district clients, Jim has handled scores of other tenure act
cases, involving matters as diverse as the standard of proof of
adverse effect and the requirement for a 180-day school year.

By Jim’s own estimate, he negotiated at least 150 labor agree-
ments and represented employers in 700 arbitration cases involv-
ing everything from discharge to sex discrimination, to overtime,
shift premiums, job bidding and promotion. Today, he continues
to shape the development of labor and employment law in Michi-
gan as an arbitrator and as coach, mentor, and role model for the
generations of lawyers at Miller Canfield who have followed him.

As important, however, are those outside his firm who unequiv-
ocally supported his nomination for the Distinguished Service
Award because of his unwavering ethical principles, his commit-
ment to advancing the development of labor law in Michigan, his
insistence on excellence as a moral, ethical, personal and profes-
sional standard.

In supporting his nomination, one former adversary wrote of
meeting Jim more than 30 years ago in an unfair labor practice
hearing. “It goes without saying that Jim’s advocacy skills were
immediately obvious,” the attorney wrote. “But there was some-
thing about him that impressed me even more. He brought a sense
of civility to the proceeding. Over the years, as that personal
quality between and among lawyers has steadily declined, Jim’s
has continued intact.”

Another former foe wrote, “I had a couple of matters with Jim
Tobin, one of which I’ve never forgotten. I thought he was a real
gentleman, one of those old-fashioned guys who didn’t have to prac-
tice civility because he lived it.”

One of the lawyers he welcomed into the labor group at
Miller Canfield wrote, “He taught me more about being a labor
lawyer than any book ever could have; he taught me more about
being respectful and considerate of others, and differing, views than
any other lawyer I’ve ever known. He treated me as an equal dur-
ing an era when women were not welcome, or accepted, in the legal
profession and he treated me like a daughter when the situation
called for it.”

His secretary for more than 30 years, Helen
Carson (whom he always addressed as “Mrs.
Carson”) wrote that “he is a ‘gem’ in every sense
of the word and every secretary’s ‘dream boss.’
Above all, Mr. Tobin is the epitome of thought-
fulness, appreciation and consideration.”

A single story shows, in its own way, the
“real” Jim Tobin: a man who has worked in the
trenches of the labor law practice from the 1940s
through today, who has represented his clients vig-
orously — even tenaciously — and has always
remained a dignified example of the very best in
our profession.

The incident occurred more than two decades
ago, on a Labor Day weekend when Jim’s school
district client, like many others of the era, had been
unable to reach settlement on a new contract with
its teachers union. The community decided to

adopt a “self-help” approach, and locked the administration bar-
gaining team and the union’s team into the district’s central admin-
istration building. Parents told the two teams that they would not
be released until there was a new contract . . . and they meant it.

One negotiator crept out of the building and escaped over the
roof; a state mediator pleaded with the State Police to give him spe-
cial treatment and let him out. Jim Tobin, however, saw that he had
a job to do, and that was to get a contract for the students, the teach-
ers, the Board of Education and the community. Over the next sev-
eral days the parties met, and bargained, and caucused, and then bar-
gained some more. The doors remained locked, the community
resolute: without an agreement, the negotiators would remain
imprisoned. Gradually, as those who were there tell it, everyone else
began to look worn and bedraggled. Jim, however, never came to
the bargaining table without his tie properly knotted, his jacket on,
and looking fresh as a daisy. After three days, Jim emerged from
the administration building with a bit of a stubble, but bearing a ten-
tative agreement for his client, and the entire school community.

His Miller Canfield colleagues, his family (including wife
Dorothy — “Do” to Jim and her friends — and children, Dick,
Melanie and Jim along with their families) and several hundred
friends from the Labor and Employment Law Section celebrated
Jim’s award during the dinner and join the Section in honoring this
lawyer’s lawyer. �



A VIEW FROM
THE CHAIR

Roy Roulhac, Chair
Labor and Employment Law Section

A trip to Cuba in the middle of February is a perfect way
to escape the snow and ice of Michigan’s winter. My mid-
February trip, a couple of weeks after the deadline for this
issue of Lawnotes, will be in conjunction with the National
Lawyers Guild labor and employment committee’s third
annual research and study tour. This visit, my second with
the Guild, marks my third visit to the island. My first visit
in 1987 was with the American Association of Jurists, an orga-
nization of lawyers from North, South and Central America.

In February 2000, I was among a thirty-six-member del-
egation of labor and employment lawyers, trade union lead-
ers, and students from ten states and the District of Columbia.
Our week in Cuba started and ended in Havana. There we
met with lawyers, rank and file workers from the Central de
Trabajadores de Cuba (CTC), the federation of Cuba’s nine-
teen national trade unions, and management representa-
tives. Our visit featured two days of discussions and pre-
sentations on various aspects of labor and employment law
by Cuban and U.S. delegates followed by worksite visits. In
the Havana vicinity we visited: the International Center for
Neurological Restoration, a 250 bed medical facility that spe-
cializes in the treatment and rehabilitation of patients with
neurological injuries and illness; the Asticar (Astillero del
Caribe) Shipyard, a dry dock and ship repair facility; the
SUMA Medical Research Facility that produces medical
equipment and performs medical research; the Lenin School
of the Exact Sciences, the college preparatory boarding
school for top students in the Havana province; and the
Molina Turcios Lima Grain Mill, in Regala, a city across the
bay from Havana, where workers process grain (primarily
wheat and corn) from Europe, Canada, and Argentina.

From Havana, we traveled to Santa Clara, the provin-
cial capital of Villa Clara, 300 kilometers east of Havana.
Enroute we visited the Che Guevera Memorial, constructed
in 1987, to commemorate the 20th anniversary of Che’s mur-
der in Bolivia. The Memorial includes a massive statue of
Che; a museum; the remains of Che and those of some of his
comrades that were recently discovered in a mass grave in
Bolivia; and stone effigies of thirty-eight other guerrillas
whose remains have not been found. In Santa Clara, a town
known as “the last fortress of Batista’s tyranny,” we visited
a cigar factory and the INPUD (Industry of Production of
Domestic Appliances) Appliance Factory. On our return
trip to Havana, we stopped in Sancti Spiritus, a city of
100,000, midway between Havana and Santiago where we
met with labor lawyers and union officials; the Valley of the
Sugar Mills, a UNESCO Cultural Heritage site; and Trinidad,
a colonial town in the southwest corner of Sancti Spiritus
Province that derived much of its growth by importing
slaves from Jamaica to work in the sugar fields.

Despite the limitations inherent in a week of carefully
arranged guided tours, I sensed a spirit of mutuality and coop-
eration between unions and management and an absence of
conflicting interests. Cuba’s trade unionists actively partici-
pated in the 1959 revolution and remain committed to its prin-
ciples. During the April 2001, 18th Congress of the Cuban

Workers’Central (CTC), the confederation of trade unions that
has represented workers since 1939, the role of unions was
expressed as follows: “In our socialist society, trade unions
play a double role: they represent their members; defend their
rights before management; and act in favor of the values, duties
and standards that workers must observe so that the work place
can function better. This double role is grounded in the con-
cept that workers are both employees and owners.” Many
rights that were previously only available through negotiations
between antagonistic parties are now legislatively or consti-
tutionally conferred to all workers. Included are an eight-hour
workday, right to employment, equal pay for equal work, uni-
versal social security, a month’s paid vacation, sick and
maternity leave, and free health care and education.

Gaining an understanding of Cuba’s labor relations
system was made easier by Debra Evenson’s agreement to
allow delegates to read an early draft of her book, Workers
in Cuba: Unions and Labor Relations. The book, recently
published by the National Lawyers Guild and the Maurice
and Jane Sugar Law Center for Economic and Social Justice,
explores labor policy and workers’ rights and participation
with the framework of the Cuban system, with particular
attention to the content and guiding principle of labor policy
— how it is developed and by whom. The opening section
presents a brief overview of the major transformations that
have taken place in Cuba since 1959 and their impact on
workers and unions. A chapter on “Trade Unions in Cuba”
explains the role and internal functioning of the unions and
the CTC and the relationship between unions, the Commu-
nist Party of Cuba, and the government. Also included are
chapters on employment and hiring policies; salary and
other remuneration; collective bargaining; grievance proce-
dures; and foreign investment. Workers in Cuba can be
ordered from the Sugar Law Center at www.sugarlaw.org or
from Everson at deverson@igc.org.

This year’s delegation will focus on four general themes:
worker and union participation in the political process,
workplace dispute resolution, collective bargaining, and the
international context in which labor functions. We will tour
worksites in Sancti Spiritus and Cienfuegos provinces and
make a stop at Playa Giron (Bay of Pigs). As the Cuban gov-
ernment embarks on economic reforms designed to counteract
the effects of the economic crisis created by the collapse of
socialism in Eastern Europe and the subsequent tightening
of the United States’ forty-year blockade, the role of labor
unions is changing. They are taking a more active role in
developing and implementing policy and workers are
demanding better representation from their union leaders and
a greater voice in decision-making. Issues most vigorously
debated by delegates to the CTC’s 18th Congress included
unemployment, salaries, social security, education, housing,
and increasing paid maternity leave from six months to a year.

As U.S. businesses, especially agricultural and phar-
maceutical companies, pressure Congress to ease economic
sanctions and eliminate travel restrictions, it is likely that the
role of labor and employment lawyers in Cuba and the
United States will become increasingly important. In my
view, the Guild sponsored research and study tours, or tours
organized by the LELS, provide a unique opportunity for U.S.
labor lawyers interested in Cuba’s labor and employment law
system to interact with their Cuba counterparts and enjoy
Cuba’s subtropical climate and its rich culture.
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NLRB PRACTICE
AND PROCEDURE

William C. Schaub, Jr.
Regional Director, Region Seven
National Labor Relations Board

As many of you know the Board had been functioning for some
time with only three members and only with a last minute recess
appointment to Chairman Hurtgen in late August 2001 was the
Board able to stay at three members. Traditionally, of course a full
Board complement is five members. On December 2001, when
Congress adjourned, the Board lost its quorum of three sitting mem-
bers as the recess appointment of Dennis Walsh expired. Shortly
thereafter the remaining two members, Chairman Hurtgen and
Member Liebman, issued a press release indicating that they did
not plan to issue any decisions while the Board lacked a quorum.
The Board temporarily delegated to General Counsel Rosenfeld
“full authority on all court litigation matters that would otherwise
require Board authorization, including seeking injunctive relief in
federal courts.”

While the Board was not issuing decisions, regional offices
continued to process both representation cases and unfair labor prac-
tice charges and administrative law judges conducted hearings and
issued decisions.

On January 22, 2002, President Bush made two recess appoint-
ments to the NLRB, Michael J. Bartlett and William B. Cowen, both
Republicans. Bartlett comes from the U.S. Chamber of Com-
merce, where he had been Director or Labor Law Policy since l998
and Cowen was “Principal attorney for Institutional Labor Advi-
sors.” Both men have previously worked for the National Labor
Relations Board.

I believe that I am correct that the nominations previously made
by President Bush of Dennis Walsh and Alex Acosta are still
pending in the Senate and that Bartlett and Cowen will serve until
the nominations of Walsh and Acosta are confirmed or if not con-
firmed until Congress recesses in late 2002.

The NLRB has made certain procedural changes regarding the
filing of extra copies of documents and the filing of stipulated
records with administrative law judges. Thus, effective February
6, 2002, parties will no longer be required to file an original and
four copies of unfair labor practice charges and petitions. The new
rule requires the filing of only the original document. Agency per-
sonnel will make photocopies for service and distribution. The
Board has also changed its rules regarding stipulated records in that
parties may now “file stipulated records with the Board along with
a request that the case be decided without an evidentiary hearing.”
The stipulation must include a short statement by each of the par-
ties describing its position on the issues.

I also wish to call your attention to a recent Board decision,
Ishikawa Gasket America, Inc., 337 NLRB No. 29 (December 20,
2001) in which the Board modified the standard format it typically
uses in NLRB notices to include in simple straightforward language
certain information about the location, function and hours of
operation of the Board’s regional office at issue and also the
Board’s website address. The Board in this decision also invited
the General Counsel and other parties to submit in future cases sug-
gested language as to the particular violations involved.

The January 2002 meeting of Region 7’s Practice and Proce-
dure Committee, held in conjunction with the Labor and Employ-
ment Law Section’s winter meeting at the Ypsilanti Marriott at Eagle
Crest, was well attended and spawned spirited debate on a num-
ber of procedure issues. The most contentious issue involved the
Region’s recent incorporation of a “noncompliance” provision in
its standard informal settlement agreement. The Region has rou-
tinely incorporated this language into settlement agreements since
September 2001. The language derives from the Board’s decision

in SAE Young Westmont-Chicago, 333 NLRB No 59 (Mar. 9,
2001), which enforced the terms of a noncompliance provision
when the respondent failed to make installment payments, offer rein-
statement, or post a notice to employees as provided by the set-
tlement agreement. The provision basically provides that if the
charged party fails to comply with the terms of settlement after hav-
ing been provided ample opportunity to do so, the settlement will
be set aside and the complaint will reissue. This portion of the pro-
vision is nothing new, and previously resulted in the case simply
being reset for trial. However, under the new noncompliance pro-
vision, after reissuance of the complaint, the General Counsel may
file a motion for summary judgment with the Board based on the
charged party’s agreement that the complaint allegations are
deemed true. The only defense that the charged party may raise with
the Board in response to the motion for summary judgment is that
it has indeed complied with the settlement agreement. If the
Board grants the General Counsel’s motion, the Board may pro-
vide a full remedy for the violations found, and a U.S. Court of
Appeals may enforce the Board’s order ex parte.

Some Committee members were concerned that the new lan-
guage was overbroad and could be used if a charged party further
violated the Act. However, members were assured that the Region
anticipates that the noncompliance provision will be used only in
situations where a charged party has failed to comply with the affir-
mative provisions of the settlement, such as backpay payments, rein-
statement offers, or notice postings, such as was the case in SAE
Young. I would note also that since its inception the noncompliance
provision has not actually been used in this Region. However, the
provision nevertheless provides a powerful incentive for charged
parties to comply with the settlement agreement before resort to
a motion for summary judgment is necessary.

The Committee also addressed the issue of contact with, and
affidavits taken from, present and former supervisors/agents of a
charged party without the presence of counsel during an investi-
gation of unfair labor practice charges. Recently, the Board in Oper-
ating Engineers Local 17, 335 NLRB No. 47 (Aug. 27, 2001), with
Chairman Hurtgen in the majority, found nothing inappropriate
when a Board agent took an affidavit from a business agent of the
charged union who voluntarily agreed to meet with the Board agent
after a notice of appearance had been filed by counsel for the
charged union. This practice is consist with the current provisions
of the Board’s Case Handling Manual, Section 10056.6. Committee
members believed that such a practice nevertheless might violate
the rules of professional conduct based on the belief that an agent
of the charged party may not waive the charged party’s right to rep-
resentation. The Region is sensitive to such issues and in practice
meets only with former agent/supervisors who voluntarily coop-
erate in an investigation and who do not desire the presence of the
charged party’s counsel.

There was also discussion concerning the General Counsel’s
recent modification of its Impact Analysis Program, which prior-
itizes the investigation of unfair labor practice charges. The mod-
ifications place higher priority (category III) on charges involving
terminations by an employer where a discriminatee suffers a per-
manent or indefinite loss of employment, and the denial of work
opportunities by a union (such hiring hall referrals) because of dis-
crimination. All other cases involving allegations that cannot
otherwise be deferred were also upgraded to category II (includ-
ing information requests and duty of fair representation). For the
practitioner this means that Board agents will be placing greater
emphasis on the early submission of evidence. Currently, category
III cases must be decided within 7 weeks, while category II and
category I cases must be decided within 9 and 12 weeks, respec-
tively. More details concerning the program can be found in G.C.
Memorandum 02-02, which is available to the public on the
Board’s website, www.nlrb.gov. �



U.S. SUPREME COURT
UPDATE

Andrew M. Mudryk
The Law Offices of Andrew M. Mudryk

Court Sets Forth Proper Standard for Determining
Whether Employee is “Substantially Limited” in
“Performing Manual Tasks” under ADA

In Toyota Motor Manufacturing v. Williams, No. 00-1089 (S.
Ct. January 8, 2002), the plaintiff factory worker — who suffered
from carpal tunnel syndrome and similar problems caused by her
work — brought suit under the ADA, claiming that the defendant
failed to reasonably accommodate her disability and then termi-
nated her. The plaintiff claimed she was disabled, as defined by the
ADA, because her physical impairments substantially limited her
in the major life activities of (1) performing manual tasks, (2) doing
housework, (3) gardening, (4) playing with her children, (5) lift-
ing, and (6) working.

The district court granted summary judgment for the defen-
dant, finding that the plaintiff was not disabled because her phys-
ical impairment did not substantially limit any major life activity,
as required by 42 U.S.C. 12102(2)(A). The plaintiff only appealed
the district court’s rulings on performing manual tasks, lifting, and
working. The court of appeals reversed the lower court’s ruling and
concluded that the plaintiff had been substantially limited in per-
forming manual tasks. Accordingly, the court held that the plain-
tiff was entitled to partial summary judgment on that issue and there-
fore declined to consider whether the plaintiff had been substantially
limited in the major life activities of lifting or working. The
Supreme Court, limiting its opinion to the issue of whether the plain-
tiff was substantially limited in the major life activity of performing
manual tasks, reversed.

The court noted that the EEOC regulations, which both par-
ties accepted as reasonable, define substantially  limited as
“[u]nable to perform a major life activity that the average person
in the general population can perform,” or “[s]ignificantly restricted
as to the condition, manner or duration under which an individual
can perform a particular major life activity as compared to the con-
dition, manner, or duration under which the average person in the
general population can perform that same major life activity.” 29
CFR 1630.2(j)(2001). Slip Op. at 5-6. The regulations, however,
did not address the issue in the case, which was what a plaintiff must
demonstrate to establish a substantial limitation in the specific major
life activity of performing manual tasks.

Providing keen insight to the legal community, the court rec-
ognized that “substantially” suggests “considerable” or “to a large
degree,” and that “major” means “important.” Id. at 6. Accordingly,
the court held that “to be substantially limited in performing man-
ual tasks, an individual must have an impairment that prevents or
severely restricts the individual from doing activities that are of cen-
tral importance to most people’s daily lives.” Id. at 7. In addition,
“[t]he impairment’s impact must be permanent or long-term.” Id.
The court noted that Congress intended that the existence of a dis-
ability be determined on a “case-by-case” basis. Id.

The court held that the court of appeals had erred by focus-
ing on manual tasks associated only with the plaintiff’s job, such
as “repetitive work with hands and arms extended at or above shoul-
der levels for extended periods of time,” 224 F.3d 840, 843,
because those activities are “not an important part of most people’s
daily lives.” Slip Op. at 8. although the court held that the court of

appeals inappropriately granted partial summary disposition to the
employee, the court did not address whether the employer was enti-
tled to summary judgment on the manual task issue because the
employer did not raise the issue in its certiorari petition.

EEOC May Pursue Victim-Specific Remedies Despite
Employee’s Arbitration Agreement

The Supreme Court recently held that the Equal Employment
Opportunity Commission (EEOC) may pursue victim-specific
judicial relief in an enforcement action even when there is an agree-
ment between the employer and the employee to arbitrate disputes.
EEOC v. Waffle House, Inc., No. 99-1823 (S. Ct. January 15, 2002).
In Waffle House, the employee signed an employment application
that contained an arbitration clause. Sixteen days after he began
working for the employer, the employee had a seizure at work and
the employer terminated him soon afterward. The employee filed
a charge of discrimination with the EEOC, which then filed an
enforcement action against the employer under the Americans with
Disabilities Act, 42 U.S.C. 12117(a), in which the employee was
not a party. The complaint requested injunctive relief and specific
relief to make the employee whole, including back pay, reinstate-
ment, and compensatory damages, as well as punitive damages for
malicious and reckless conduct.

The employer filed a petition under the Federal Arbitration Act
(FAA), 9 U.S.C. 1, to stay the EEOC’s case and to compel arbi-
tration or to dismiss the action. The district court denied the
motion after concluding that the employment contract did not con-
tain an arbitration provision. The court of appeals held that a valid,
enforceable arbitration agreement existed but that it did not forclose
the enforcement action because the EEOC was not a party to the
contract. However, the court held that the EEOC could not seek vic-
tim-specific remedies in court because the FAA’s policy goals
required giving some effect to the arbitration agreement. thus, the
court limited the EEOC’s remedies to injunctive relief. The
Supreme Court resolved a conflict among the circuits and reversed
the court of appeals.

The court noted that under the 1991 amendments to Title VII
(whose enforcement powers, remedies, and procedures the EEOC
must use when it is enforcing the ADA), the EEOC may bring suit
to enjoin an employer from engaging in unlawful employment prac-
tices, and to pursue reinstatement, back pay, and compensatory or
punitive damages. The EEOC is “the master of its own case” and
does not need the employee’s consent to prosecute a case. Slip Op.
at 5. Although the FAA applies to all employment contracts except
those covering workers engaged in transportation, the EEOC was
not a party to the arbitration agreement. The court, reversing the
court of appeals, stated that the lower court’s compromise requir-
ing the EEOC to arbitrate only victim-specific remedies was
unworkable and “[r]ather than attempt to split the difference,” it
was persuaded that the EEOC may be seeking to vindicate a pub-
lic interest even when it is pursuing entirely victim-specific relief.
Id. at 6. Interestingly, the court stated that “[i]t is an open question
whether a settlement or arbitration judgment would affect the valid-
ity of the EEOC’s claim or the character of relief the EEOC may
seek.” Id. at 7.

Merit System Protection Board May Consider Pending
Disciplinary Action Grievances

In United States Postal Service v. Gregory, No. 00-758 (S. Ct.
November 13, 2001), the employee was a postal worker who had
been terminated while three collective bargaining agreement
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grievances she had filed were pending. Since the employee had
served in the Army, she was “preference eligible” under the Civil
Service Reform Act of 1978 (CSRA), 5 U.S.C. 7511(a)(1)(B)(ii),
which meant that she was able to appeal her termination to the Merit
Systems Protection Board (the Board). The employee chose to
appeal to the Board.

The Board Administrative Law Judge upheld the employee’s
termination, in part based on analysis of the three disciplinary
actions that were the subject of pending grievances. The employee
appealed to the United States Court of Appeals for the Federal Cir-
cuit, which held that the Board had erred in using the prior disci-
plinary actions that were subject to ongoing proceedings in its deter-
mination of the termination’s reasonableness.

The Supreme Court vacated the lower court’s ruling. The court
noted that the Federal Circuit’s statutory review of the Board’s deci-
sions is to determine whether they are unsupported by substantial
evidence or are “arbitrary, capricious, in abuse of discretion, or
otherwise not in accordance with law,” slip Op. at 3, quoting 5
U.S.C. 7703(c). Under that standard, the court held that there was
nothing arbitrary about the Board’s decision to independently
review prior disciplinary violations. However, one of the employee’s
disciplinary actions was overturned before the Board had rendered
its decision. Accordingly, the employer conceded that a remand to
the Federal Circuit was necessary to determine the effect of the
reversal on the employee’s termination.

And In Other Important News: OSHA Applies to Ship in
Louisiana’s Territorial Waters

In Chao v. Mallard Bay Drilling, Inc., No. 00-927, (S. Ct. Jan-
uary 9, 2002), the court held that the Occupational Safety and Health
Act of 1970 (OSHA), 29 U.S.C. 651 et seq., applied to an oil and
gas exploration barge that was drilling in Louisiana’s territorial
waters, because Coast Guard regulations did not pre-empt OSHA.
The court also held that the ship was a workplace under OSHA
because it was located within a State even though it was anchored
in navigable waters. �

SIXTH CIRCUIT EXAMINES
ARBITRATION, FMLA, AND

PREEMPTION
Gary S. Fealk

Vercruysse Metz & Murray, P.C.
From November of 2001 through January of 2002, the Sixth

Circuit published only about seven cases dealing with a wide vari-
ety of labor and employment issues. The full text of Sixth Circuit
decisions are available on the Internet at: “http://pacer.ca6.uscourts.
gov/opinions/main.php”.

ARBITRATION – Neutrality Agreement Did Not Violate
Public Policy

In UAW v. Dana Corp., Docket No. 00-4167 (January 22,
2002), the union sued to enforce an arbitration award. The com-
pany counter-claimed for an order vacating the award. After the dis-
trict court entered judgment in favor of the union on its motion for
summary judgment, the case was appealed to the Sixth Circuit. The
case involved a letter agreement in which the Company pledged
to take a neutral position regarding the representation of its
employees by the UAW. The agreement also provided that the com-
pany would not communicate in an “anti-UAW manner” with the
employees. The Sixth Circuit held that an arbitrator’s ruling that
the agreement prohibited all anti-union communications constituted
the construction of an ambiguous term and therefore drew its
essence from the parties’ agreement. The Sixth Circuit also rejected
the employer’s argument that the neutrality provision violated fed-
eral labor policy by depriving workers of information about the
adverse consequences of unionization. According to the Court, the
arbitrator’s award did not violate federal labor policy because the
employer waived its rights to express its view on unionization under
Section 8(c) of the NLRA. The Court also held that the company
lacked standing to raise the argument that a waiver of its Section
8(c) rights improperly infringed on its employees’ rights not to join
a union under Section 7.

FMLA – Statute Does Not Grant A Right To Transfer To
Another Position

In Skrjanc v. Great Lakes Power Service Co., Docket No. 00-
3726 (November 24, 2001), the Sixth Circuit affirmed the district
court’s grant of summary judgment to the defendant on plaintiff’s
FMLA claim. The plaintiff, who had returned to work after tak-
ing an FMLA leave, was discharged after a pump line that he ser-
viced for a franchisee ceased operating. The Sixth Circuit held that
this was a legitimate business reason for his discharge under the
McDonnell Douglas framework, which is applicable to FMLA
cases. The plaintiff sought to prove pretext, in part, by the fact that
the company hired a new employee to service other electric motors
without giving him an opportunity to transfer to that job. The Sixth
Circuit rejected this claim of pretext holding that the FMLA does
not afford an employee a right to be considered for transfer when
the employee had no such right before he requested FMLA leave.

Railway Labor Act – Random Search Issue Was A Minor
Disputes

In Airline Professionals Association v. ABX Air, Inc., Docket
Nos. 00-3965/3980 (December 18, 2001), the Sixth Circuit held
that a dispute concerning random searches of union members was
a “minor dispute” under the Railway Labor Act (RLA) because the
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terms of the collective bargaining agreement arguably allowed ran-
dom searches. The Court observed that disputes between a labor
organization and an employer are classified as either major or minor
disputes by the RLA. According to the Sixth Circuit, major disputes,
which must be subjected to a lengthy negotiation and mediation
process before the status quo may be changed, are disputes regard-
ing an attempt to create a new right by one of the parties. Minor
disputes, however, can be resolved by the interpretation of the
parties’ contract. The Sixth Circuit held that because the issue
regarding random searches was a minor dispute, the district court
properly dismissed the union’s RLA claim for lack of subject matter
jurisdiction.

ERISA – Preemption
In Santino v. Provident Life and Accident Insurance Co.,

Docket No. 00-1926 (December 20, 2001), a physician/shareholder
in a professional corporation providing urology services sued his
disability insurance carrier in state court claiming that he was enti-
tled to “total disability” payments. The insurance company removed
the case alleging that the plaintiff’s claim was preempted by
ERISA and that his lawsuit was untimely. The district court agreed
with the insurance company and dismissed the lawsuit. The plain-
tiff argued that he was not an “employee” under ERISA because
he was a shareholder in the professional corporation. The Sixth Cir-
cuit held that ERISA’s regulations do not preclude joint shareholders
of a corporation from being an employee. Only an individual who
wholly owns a business is excluded from the definition of
“employee” under ERISA. Accordingly, the Sixth Circuit affirmed
the district court’s decision.

NLRA – Garmon Preemption
In Northwestern Ohio Administrators, Inc. v. Walcher & Fox,

Inc., Docket Nos. 003536/3538 (November 6, 2001), the admin-
istrator of a union’s fringe benefit fund sued under ERISA for pay-
ment of contributions allegedly due under certain project agreements
between the company and the Iron Workers union. The employer
then filed a third-party complaint claiming that the union fraudu-
lently misrepresented the scope of the project agreements and that
the union was liable to indemnify the employer for any damages
that it owed to the fringe benefit plans. The employer claimed that
the union represented that only certain employees who worked on
the projects would covered by the project agreements. The fringe
benefit funds alleged that the employer owed contributions for all
employees working on the covered projects. The union defended
the employer’s fraud claim by alleging Garmon preemption.
Under San Diego Building Trades v. Garmon, 359 U.S. 236
(1959), the NLRA preempts all claims that are arguably covered
by the Sections 7 or 8 of the labor act. The National Labor Rela-
tions Board has exclusive original jurisdiction over such claims.
The union claimed that Garmon preemption was applicable
because the alleged fraud occurred during the collective bargain-
ing process. However, finding that the union was indisputably not
a representative of the employers’employees when it allegedly made
representations about the scope of the project specific agree-
ments, the Sixth Circuit rejected the union’s preemption defense.
Although the Sixth Circuit did not elaborate on the reasons why
the union was not a representative of the employees when it made
the representations, presumably it was because the project agree-
ments were Section 8(f) construction industry pre-hire agree-
ments. Under Section 8(f), an employer can sign an agreement with
a union even when there has been no majority vote or other show-
ing that the union is supported by a majority of the employees. �

EASTERN DISTRICT
UPDATE
Jeffrey A. Steele

Brady, Hathaway, Brady & Bretz

Signed Authorization in Employment Application Justifies
Release of Confidential Information.

In Wiley v. Department of Veterans Affairs, 176 F. Supp.2d 747
(2001), the plaintiff sued the Department of Veterans Affairs
(“VA”) for releasing medical information to the plaintiff’s former
employer. The employer requested the information in connection
with a grievance hearing the plaintiff initiated after being termi-
nated, in part for falsifying his employment application. The VA
released the requested documents pursuant to language in the plain-
tiff’s signed employment application, which permitted the employer
to verify representations made on the employment application and
authorized former employers and third parties to release information
bearing on the accuracy of the applicant’s representations.

Judge Rosen granted the VA’s Motion for summary judgment
on the ground that the signed employment application satisfied the
statute allowing the VA to release medical information if the sub-
ject consents in writing. Judge Rosen then rejected the plaintiff’s
claim that the language on the employment application permitted
only a pre-employment background investigation, and did not per-
mit an investigation or release of information after the plaintiff
became employed. Judge Rosen reasoned that the language of the
release was “quite broad and is not limited solely to disclosures for
the purpose of conducting a pre-hire background check.” Moreover,
the fact that the employment application reserved the right to ter-
minate the plaintiff “at any time” due to misleading, incomplete or
false responses on an employment application belief the claim that
the release was valid for only a limited time. Judge Rosen then ruled
that, regardless of the contents of the employment application, the
plaintiff forfeited his privacy protection by selectively referencing
his VA records and by citing to the diagnosis of a VA physician as
an excuse for the inaccuracies on his employment application.

Statements That Induce An Employee to Extend FMLA
Leave Beyond the 12-Week Period Can Support A
Promissory Estoppel/Legitimate Expectations Claim.

Because “full recovery from a medical or psychiatric condi-
tion is not the standard against which ‘disability’ is measured,” Judge
Lawson reasoned in Bala v. Jacobson Stores, Inc., 2001 WL
1543503 (2001), the plaintiff’s physician’s testimony that the
plaintiff did not enjoy a “complete 100 percent recovery” from his
depression does not establish a prima facie case of disability dis-
crimination. This is particularly true where the plaintiff testified
that he “was a normal person again” after therapy and that “[e]very-
thing was fine.” Judge Lawson then rejected the plaintiff’s claim
that the employer’s statement in the plaintiff’s termination notice
that it wanted to “restore stability” in the store proved that the
employer perceived him as being disabled. Judge Lawson reasoned
that the “‘stability’ which Jacobson sought to restore was not a
reflection on the plaintiff’s personality but on the internal company
organization which was taxed by the ‘protracted absence’of its store
manager.

Judge Lawson also rejected the plaintiff’s claim that the
employer violated the FMLA notice requirement by failing to fol-
low its past practice of providing the plaintiff a countersigned copy
of the acknowledgment form the plaintiff signed after being ver-
bally informed that his leave was being treated as FMLA leave. Rea-
soning that “[t]he DOL regulations for designating FMLA leave
are not intended to create hypertechnical requirements designed to
trap employers . . .,” Judge Lawson ruled that the employer com-
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plied with the FMLA notice requirement by sending plaintiff
written notification of his rights and responsibilities under the
FMLA “within a reasonable time.”

Finally, Judge Lawson ruled that the plaintiff stated a viable
legitimate expectations/promissory estoppel claim by testifying that
his employer induced him to extend his leave of absence beyond
the 12-week FMLA period by ensuring him that his job would be
secure if he prolonged his leave. Judge Lawson acknowledged that
Michigan case law holds that “statements of job security and
promises which suggest a just-cause requirement for termination
will not suffice to alter written employer statements which them-
selves declare their unalterability absent another writing by an
authorized company representative.” Judge Lawson distinguished
this case law, however, because the alleged “promise did not just
assure continued employment or just-cause grounds for termina-
tion, but it induced the plaintiff to give up his rights to which he
was otherwise entitled under the FMLA.”

Attempting to Provoke a Fight and Then Threatening to
Blame the Plaintiff for Doing so Can Support a Racial
Discrimination and Hostile Environment Claim.

In Bell v. CSX Transportation, Inc., 172 F. Supp. 2d 933 (2001),
Judge Gadola threw out several of the alleged incidents the plain-
tiff tried to use to support his hostile environment racial harassment
claim because they occurred outside the limitations period. Judge
Gadola rejected the plaintiff’s continuing violations theory because
the plaintiff complained about the offending conduct during the lim-
itations period and the alleged incidents were serious enough and
had the degree of permanence to inform the plaintiff of the need
to vindicate his rights. Judge Gadola also ruled that a one-day delay
in approving the plaintiff’s request for vacation time was a de min-
imus burden that is incapable of supporting the plaintiff’s disparate
treatment or racial harassment theories.

Judge Gadola nevertheless ruled that the plaintiff had sufficient
evidence to sustain his theory that he was discriminated against on
the basis of his race and subjected to a racially hostile environment.
The evidence suggested that the plaintiff’s supervisor tried to
provoke the plaintiff into a fight and then falsely claimed that the
plaintiff had threatened him. Although the alleged incident could
not form the basis for a disparate treatment claim because the plain-
tiff failed to show that a similarly situated non-black employee was
treated differently for similar conduct, Judge Gadola reasoned that
a reasonable person may believe that the foreman was predisposed
to discriminate against blacks because he had tolerated and par-
ticipated in racially derogatory comments for years. Judge Gadola
also reasoned that the offending foreman constructively discharged
the plaintiff because the plaintiff could reasonable believe that “if
[he] returned either something bad was going to happen or [he] was
going to be falsely accused or possible [have] criminal charges”
pressed against him. Finally, the single incident described above
was severe enough to support a hostile environment claim.

Removal Justified Even If No Federal Statute is Cited in 
the Complaint.

In Majeske v. Bay City Board of Education, 177 F. Supp. 2d
666 (2001), Judge Lawson ruled that the defendant properly
removed a case to federal court even though the plaintiff had not
specifically requested relief under a federal statute. Reasoning that
the issue is whether a federal question is raised, not whether a fed-
eral statute is cited in the complaint, Judge Lawson ruled that the
plaintiff’s due process claim presented a substantial federal ques-
tion justifying removal even though it was an alternative theory of
relief. Judge Lawson rejected the plaintiff’s contention that the case
should be remanded because state claims predominated over the

lone federal claim. Judge Lawson reasoned that: “Although the
Court has discretion to remand the state law claims only, and to
remand the entire case if the federal claim is dismissed, there is no
discretionary authority to remand a case and decline federal juris-
diction over a federal-question-based claim merely because state
law claims otherwise predominate.”

Inconsistent Explanation Can Establish Pretext.
In Tagget v. Eaton Corp., 169 L.R.R.M. 2034 (2001), the plain-

tiff was allegedly terminated for “excessive absenteeism” during
his 90-day probationary period. The plaintiff claimed the expla-
nation was false, and that he was really retaliated against for par-
ticipating in military reservist exercises and going on jury duty.
Judge Lawson dismissed the first claim because it was undisputed
that the employer granted the plaintiff’s request to take a leave of
absence for reservist exercises on the day he requested it without
expressing any hostility or disapproval. Judge Lawson proceeded
to rule, however, that the plaintiff presented a triable issue of fact
whether he was fired for missing work due to jury duty. Other
employees had survived the probationary period after missing as
much time as the plaintiff. Furthermore, the plaintiff’s termination
notice, which said that plaintiff was fired for “absenteeism,” was
inconsistent with his supervisor’s testimony that it withheld any ref-
erence to poor work performance to enable the plaintiff to find
another job more easily. This inconsistency was capable of pre-
senting a triable issue of fact on pretext.

Rule 11 Sanctions Remain at the Forefront.
Although the Sixth Circuit subsequently reversed the summary

disposition that prompted the sanctions analysis in the Cicero v.
Borg-Warner Automotive, Inc., ruling reported in the last edition
of Lawnotes, the propriety and basis of Rule 11 sanctions contin-
ues to demand the court’s attention.

In Anderson v. Ostrander, Civ 01-71466 (1/10/02), Judge
Feikens refused to grant the employer’s motion for Rule 11 sanc-
tions against a pro se plaintiff who initiated three different lawsuits
arising from the same sequence of events. Even though the plain-
tiff’s conduct “may be said to be unreasonable” and that he had insti-
tuted the third lawsuit “with the intention to harass,” Judge Feikens
ruled that sanctions were inappropriate because the defendant
failed to timely serve the plaintiff with its Rule 11 motion.

In Goldsby v. Ford Motor Company, __ F. Supp. 2 d __ (2001
WL 1752496), Judge Hood dismissed the plaintiff’s lawsuit
because the plaintiff had signed a settlement agreement in a prior
lawsuit that released “any and all claims” against the employer. The
plaintiff also failed to file the breach of employment contract claim
within the applicable limitations period. Judge Hood then denied
the employer’s motion for sanctions pursuant to Rule 11, without
prejudice, because the employer included its request for sanctions
within its motion to dismiss, as opposed to bringing a separate
motion for sanctions, as required by Rule 11(c)(1)(A).

Miscommunication Does Not Justify Untimely Service.
In Slenzka v. Landstar Ranger, Inc., 204 F.R.D. 322 (2001),

the plaintiffs failed to serve the defendant within the 120-day sum-
mons period. Reasoning that “inadvertence and miscommunica-
tion” does not establish good cause to extend a summons, Judge
Edmunds refused to extend the summons simply because a legal
assistant incorrectly understood the employer’s resident agent to
have agreed to accept service on behalf of the defendant. Judge
Edmunds nevertheless exercised her discretion to extend the sum-
mons because the employer, who had notice of the complaint within
the summons period, would not be prejudiced by an extension and
the plaintiff’s would be prejudiced by a dismissal because their
cause of action would be time-barred. �
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WESTERN DISTRICT TAKES
ON “REVERSE

DISCRIMINATION” AND
FIRST AMENDMENT

CLAIMS
John T. Below and Danielle N. Mammel

Kotz, Sangster, Wysocki and Berg, P.C.

EMPLOYEE WHO CRITICIZES CORRECTIONS
DEPARTMENT BUT OFFENDS AND DEGRADES CO-
WORKERS IN THE PROCESS LOSES FIRST
AMENDMENT CLAIM
Nemetz v. Price, et al., Case No. 1:00-DV-702 (November 28, 2001)

Judge Robert Holmes Bell granted summary judgment as to
Plaintiff’s claim for First Amendment retaliation. In his com-
plaint, Plaintiff claims Defendants violated his right to free speech
by disciplining him for speaking to a co-worker about racial and
sexual discrimination. In order to succeed with this claim, Plain-
tiff, as a public employee, must go beyond the basic elements for
a First Amendment retaliation claim and demonstrate his speech
touched matters of public concern, and his interest in comment-
ing on matters of public concern outweighs “the interest of the State,
as an employer, in promoting the efficiency of the public services
it performs through its employees.” Leary v. Daeschner, 228 F. 3d
729, 737 (6th Cir. 2000). Plaintiff’s speech questioned whether the
Michigan Department of Corrections (MDOC) discriminates in its
promotions. Plaintiff told a female black co-worker their supervisor
was racist, hated white males, and the MDOC promoted and gave
special privileges to women and minorities simply because they
were minorities. The court found this subject to be a matter of pub-
lic concern which public employees must be able to speak freely
about without retaliation. Plaintiff’s speech was protected to the
extent it involved criticism of racial and gender discrimination
within MDOC.

The court also found Plaintiff’s speech had a direct adverse
effect on his co-worker who felt “degraded and enraged” by the
conversation. Since Plaintiff did not solely comment on the
discrimination by MDOC and his conduct could be interpreted as
racial or gender discrimination, the First Amendment does not protect
his speech. The employer’s interest “in curbing speech that degrades
fellow employees outweighs an individual employee’s First
Amendment interest in engaging in such conduct at work.” Plaintiff
failed to establish a prima facia case of First Amendment retaliation.

SUMMARY JUDGMENT DENIED AFTER PLAINTIFF
ESTABLISHES CONSTRUCTIVE DISCHARGE
Owen v. L’anse Area Schools, et al., Case No. 2:00-CV-71
(November 14, 2001)

Plaintiff sued school, superintendent and principal for dis-
crimination under Title VII and 28 USC § 1981. Plaintiff, who is
Jewish, retired from the L’Anse Area Schools after teaching for
thirty-one years. Despite Plaintiff’s complaints of student harass-
ment, Defendants did not conduct any investigations or punish stu-
dents. In one instance, after Plaintiff reported the carving of a
swastika into a podium, Defendants noted Plaintiff was unable to
control his students’ behavior. Since Plaintiff retired, he must
show Defendants’constructively discharged him. “To constitute con-
structive discharge, the employer must deliberately create intolerable
working conditions, as perceived by a reasonable person, with the
intention of forcing the employee to quit.” Moore v. KUKA Weld-

ing Sys. & Robot Corp., 171 F. 3d 1073, 1080 (6th Cir. 1999). A
court determining whether a constructive discharge took place con-
siders the employer’s intent as well as the employee’s objective feel-
ings and asks whether a reasonable person in the employee’s
position would have felt forced to resign. Id. Here, the court ana-
lyzed the actions taken by Defendants in response to reports of
harassment. Even though the school attempted to improve its
response to the harassment, and harassment decreased before
Plaintiff retired, the court analyzed the entire employment envi-
ronment and found a “jury could conclude the Defendants’ alleged
responses were so inadequate and demeaning that Defendants
intended Owen to quit.” Finding sufficient evidence that Defendants
constructively discharged Plaintiff, Judge Gordon Quist denied
Defendants’ motion for summary judgment. The court also found
§1981 did not provide a remedy to Plaintiff. Lastly, Plaintiff
attempted to amend his complaint to add a §1983 claim against the
school board which was denied because the school board had a pol-
icy against discrimination, addressed anti-Semitism in the Student-
Parent Handbook and sent school administrators to diversity train-
ing, Plaintiff did not meet his burden and the court granted
summary judgment on the §1983 claim.

PLAINTIFF CAN’T TAKE ANOTHER BIT OF THE
APPLE AND SUFFERS SUMMARY JUDGMENT ON
DISCRIMINATION CLAIMS
Watts v. Federal Express Corporation: Case No. 1:01-CV-143
(January 29, 2002)

Judge David W. McKeague granted Defendant’s Motion for
Summary Judgment on the basis of res judicata or claim preclu-
sion stemming from the Court’s prior judgment in Plaintiff’s prior
lawsuit. The first lawsuit claimed a violation of Title VII for dis-
criminatory discharge based upon race, sex and retaliation for prior
EEO activity. The instant lawsuit claimed race discrimination
and retaliation in violation of 42 U.S.C. §1981, wrongful employ-
ment termination and negligence under state law stemming from
the same termination.

Federal claim preclusion is applicable where there is (1) a final
decision on the merits by a Court of competent jurisdiction; (2) a
subsequent action between the same parties or their privies; (3) an
issue in the subsequent action which was litigated or should have
been litigated in the prior action; and (4) an identity of the causes
of action. The Defendant established these elements.

First, the Court granted summary judgment on Plaintiff’s
prior claim that involved the same parties and issues. The Title VII
claim was dismissed for Plaintiff’s failure to establish a prima facie
case under the McDonnell Douglas framework which is the same
analysis applied in a §1981 action. Finally, the prior causes of action
were identical to Plaintiff’s current claims that also arose from her
termination from employment.

As the law “does not allow Plaintiff the luxury of bringing seri-
atim lawsuits based on the very same acts and omissions,” the prior
judgment barred Plaintiff’s re-litigation of her claims.

PLAINTIFF WITH ADA ACCOMMODATION CLAIM
LOSES ON SUMMARY JUDGMENT
Schultz v. Alticor/Amway Corporation, et al, Case No. 1:01-CV-
345 (November 1, 2001)

Judge Gordon Quist granted Defendant’s motion to dismiss
plaintiff’s claim against his current employer brought under the
Americans with Disabilities Act for failure to accommodate his
hearing and mobility disabilities, retaliation and hostile work
environment in connection with his complaints.
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Plaintiff, a designer, alleged disabilities that caused hearing loss
and mobility difficulties. As a designer, he worked at an easel on
a computer and had limited contact with other employees (he was
limited to contacting the internal plant manager or working with
his supervisor.) He had requested several accommodations: (1)
bringing his service dog to work with him; (2) installation of an
assistive listening system in all conference rooms and meeting areas;
(3) a method to enable him to hear the PA system; (4) replacement
of his phone with one that had a light indicator; (5) an amplifier
for his phone. The employer gave plaintiff the phone with the light
system and the amplifier but denied his remaining requests. Plain-
tiff also complained about the adequacy of handicapped parking
spaces, and the employer created a new handicapped parking
space solely for his use.

The Court stated that a “reasonable accommodation” must
enable an individual to perform the essential job duties of the posi-
tion the individual holds or desires. Plaintiff could not identify any
function of his job that required him to need the assistance of his
service dog. The implementation of the assistive listening system
would likewise not assist him in performing his essential job
duties because he did not frequent these areas.

Plaintiff’s retaliation claim was dismissed because the Court
did not find any underlying discrimination that could legally give
rise to such a claim. Additionally, the Court found that in order to
establish a claim for retaliation, an employee must be subject to
an adverse employment action. Plaintiff’s claim that he was threat-
ened with termination did not rise to the level of an adverse
action; nor was his claim that he received a “smaller pay increase.”

Additionally, plaintiff’s claim that his being subject to a cap
for medical equipment under the medical plan was discriminatory,
because employees who have other disabilities are not supplied with
a cap, was dismissed. The Court found that the ADA “does not man-
date equality between individuals with different disabilities, but
rather between the disabled and the non-disabled.”

PLAINTIFF’S REVERSE DISCRIMINATION CLAIM
DISMISSED

Meija v. Lansing Community College,, Case No. 5:01-CV-34
(January 25, 2002)

Judge Richard Alan Enslen granted in part, and denied in part,
Defendant’s motion for summary judgment with respect to Plain-
tiff’s claim for reverse discrimination under 42 U.S.C. §1983 and
1981 when she was not hired for a position filled by a minority can-
didate. The Court remanded plaintiff’s remaining state law claims
to the Circuit Court.

As a prerequisite to analyzing whether the employer engaged
in reverse discrimination, the plaintiff must demonstrate that she
applied for the position at issue within a formal hiring process. As
Plaintiff could not demonstrate she applied for the position at issue,
there being no record of an application or letter application being sub-
mitted on her behalf, she could not prevail on her federal claim.

The Court also declined to exercise plaintiff’s state law claim
under the Michigan Elliott-Larsen Civil Rights Act which was
remanded to state Court. Further, defendant’s motion for Rule 11
sanctions and attorney fees was denied. �
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LITIGATOR’S
UPDATE
Joseph R. Furton

Joseph R. Furton, P.L.L.C.

LITIGANTS NOT ENTITLED TO PARTICULAR VOIR
DIRE QUESTIONS

The Michigan Court of Appeals recently reviewed a challenge
to a circuit court’s refusal to ask particular

questions of jurors in voir dire. In Evans
v. Peters et al Michigan Court of Appeals
Case No. 222874 (Collins, Murphy,
Jansen) the Court was presented with a
challenge to a circuit court’s refusal to
ask potential jurors particular voir dire
questions. The panel held that there is
no right to ask potential jurors partic-
ular questions. Instead, the Court held

it would review the sufficiency of voir
dire in light of its purpose: whether it
gave “counsel the opportunity to obtain
sufficient information upon which to
develop a rational basis for exercising
both challenges for cause and peremp-

tory challenges.” In the particular case,
the plaintiff argued that the trial judge

failed to develop and question jurors
regarding their relationship with police officers. The Court reviewed
the judge’s voir dire on an “abuse of discretion” standard, and held
that it was not an abuse of discretion for the court not to have con-
ducted such an inquiry.

TWO OPINIONS UPHOLDING TRIAL COURTS’
ABILITY TO DISMISS COMPLAINTS FOR FAILURE
TO OBEY DISCOVERY EDICTS

In The Rink, Inc. v. Sosnoski et al, Michigan Court of Appeals
Case No. 22179 (Wilder, Hood Griffin) and Al-Isawi v. McCann,
Michigan Court of Appeals Case No. 223661 (Cavanaugh, Markey,
Cooper) the Court issued opinions supportive of the authority of
trial courts to punish parties which do not comply with discovery
orders. In The Rink, the plaintiff filed a complaint alleging specific
damages of $1,000,000. The plaintiff failed to respond to a request
to admit on the topic of damages, and the court, rather than deem
the request admitted, required the plaintiff to file an amended answer
to the request disclosing the basis for the damages requested. The
plaintiff failed to do so, and did not comply with the order. The
Court of Appeals upheld the trial court’s dismissal of the complaint
with prejudice. In Al-Isawi, the Court upheld the same sanction after
a long pattern of discovery abuse.

TRIAL COURT MAY IMPOSE NON-MONETARY
CONDITIONS ON VOLUNTARY DISMISSALS

In Lynaum v. Coleman, et al, Michigan Court of Appeals Case
No. 221103 (Kelly, Hood, Zahra) the Court ruled that a trial court
may impose non-monetary, specific conditions on the refiling of
a subsequent case, and that such conditions could be for the sole
purpose of protecting the plaintiff. The Court noted that there was
a lack of case law in Michigan on the issue, looked to federal law
for guidance, and basically adopted the federal position that absent
an abuse of discretion, a trial court can impose whatever restric-
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MICHIGAN COURT OF
APPEALS UPDATE

John W. Smith, Esq.
Dykema Gossett PLLC

Discharge For Refusal To Violate The Law Is Not Wrongful
Where There Is No Underlying Unlawful Act: Piasecki v.
City of Hamtramck (per curiam) No. 222890 
(December 21, 2001)

The Court of Appeals confirmed recently that in order to have
a wrongful discharge in violation of public policy for failure to vio-
late the law, the underlying act must have actually been unlawful.

Plaintiff Patricia Piasecki was appointed to serve as the City
of Hamtramck’s director of income tax. Former Hamtramck
Mayor Robert Kozaren appointed her to this position. Piasecki was
appointed to the same position by Kozaren’s successor, co-
defendant Zych. As director of income tax. Piasecki reported
directly to mayor Zych.

After learning that former Mayor Kozaren pleaded guilty to
charges in connection with his failure to report federal income tax,
Mayor Zych sent Piasecki a memo instructing her “to take imme-
diate action to acquire the back income taxes owed to the city by
Robert Kozaren and report to this office within one week with a
status report.” In a response letter, dated five days later, Piasecki
stated that she could not comply with the request for a status report
on the matter because city ordinance and state law precluded her
from divulging confidential tax information. Thereafter, Mayor Zych
discharged Piasecki from the position of director of income tax.

Piasecki filed a lawsuit alleging that she was discharged,
contrary to public policy, because she refused to violate the law and
provide confidential information to the mayor.

The defendants, the City of Hamtramck and Mayor Zych,
moved for summary disposition claiming it was not illegal for
Piasecki to provide the information requested by Mayor Zych and,
therefore, it could not be said that Piasecki was discharged for refus-
ing to violate the law. The trial court, Wayne Circuit, denied
defendants’ motion.

The Court of Appeals began its analysis by carefully consid-
ering the city ordinance in questions, the alleged source of the vio-
lated public policy. The court reiterated the well-known maxim of
statutory construction that if the plain and ordinary meaning of a
statute is clear, judicial construction is neither necessary nor per-
mitted.The court continued that only when reasonable minds may
differ as to the meaning of a statute, can the courts apply a mean-
ing to the statute which best accomplishes the statute’s purpose.
the statute at issue was a section of the hamtramck uniform city
income tax ordinance. The statute made it a misdemeanor for any
city official to disclose any information regarding a resident
obtained from a tax return or an investigation of such a return. On
the face of the ordinance, however, was an exception for “official
purposes in connection with the administration of the ordinance.”

The court’s analysis centered on the duties of the mayor as
gleaned from the Hamtramck City Charter. Finding that the mayor
is responsible for ensuring “that the laws relating to the city and
the ordinances and regulations adopted by the city council are
enforced” and for generally ensuring revenue to city services, the
court concluded that Mayor Zych had an official purpose for
requesting the information. As such, his request for a status report
fell within the statutory exception.
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tions, monetary or non-monetary, for whatever purpose it deems
proper. Query why the panel noted that there was a lack of prece-
dent in the area, but chose to issue the opinion as “unpublished.”

MISFILED COMPLAINT TOLLS STATUTE
In Jordan v. United Technologies Automotive, Michigan Court

of Appeals Case No. 226538 (Banstra, Fitzgerald, Gage), the
Court held that in a case in which a plaintiff mistakenly filed an
action in district court that properly should have been filed in cir-
cuit court, the statute of limitations was tolled in the action.

TRIAL COURT MAY IMPOSE MONETARY
SANCTIONS ON A PARTY FOR FAILURE TO ABIDE
BY A SETTLEMENT AGREEMENT

In Jakubs v. Better Family Chevy Olds, Michigan Court of
Appeals Case No. 225823 (Gage, Jansen, O’Connell), the Court
issued an interesting opinion which held that a trial court could
impost sanctions upon a party for its failure to live up to the terms
of a settlement agreement. The trial court imposed monetary
sanctions and dismissed the plaintiff’s complaint, for its failure to
abide by the terms of the agreement. �

MICHIGAN
SUPREME COURT

UPDATE
Kurt M. Graham

Varnum, Riddering, Schmidt & Howlett LLP

Court Applies “Corrected” Standard To Workers’
Compensation Claims Brought Under MCL
418.361(3)(g).

Cain v. Waste Management, Inc., 2002 WL 85649
(Jan. 23, 2002). The Supreme Court, per Justice Taylor,
held that a person’s injured limb or member should be
evaluated it its “corrected” state for purposes of deter-
mining whether he or she is entitled to workers’ com-
pensation benefits for total and permanent disability pur-
suant to MCL 418.361(3)(g). This provision requires
“[p]ermanent and total loss of industrial use of both legs
or both hands or both arms or 1 leg and 1 arm . . .” to prove
total and permanent disability.

Plaintiff claimed benefits for a permanent and total
loss of the industrial use of both his legs. His right leg was
amputated above the knee and fitted with a prosthesis,
while his left leg required a brace. The Court concluded
that the words “permanent” and “total” as used in the
statute indicated that the Legislature intended a “corrected”
test. The ordinary meaning of “permanent” suggests a con-
dition that cannot be improved, the word “total” suggests
a situation that cannot be corrected, and “industrial use”
implies the kind of functional analysis implicit in a “cor-
rected” standard. Applying a “corrected” standard, the
Court found that Plaintiff failed to demonstrate total and
permanent disability because the proofs indicated his
braced leg was still functional and could support indus-
trial use.
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The court concluded that because Mayor Zych’s request fell
within the exception, there would be no crime in Piasecki’s dis-
closure of the status report. Absent an underlying crime, the court
found that there can be no violation of public policy and that sum-
mary disposition in favor of the defendants was appropriate.

Employee Versus Independent Contractor Remains A Fact
Laden Inquiry: McCaul v. Modern Tile And Carpet, Inc., 
et al., No. 223236 (O’Connell, Jr.), December 7, 2001

The Court of Appeals has once again weighed in on the
employee versus independent contractor analysis in the workers’
compensation arena. In doing so, they have also highlighted a
possible civil action for individuals who feel they have been
wrongfully classified as independent contractors.

Plaintiff Michael McCaul began his employment with defen-
dant Modern Tile and Carpet, Inc., in 1976 performing carpet
installation. Approximately seven or eight years before the work-
ers’ compensation trial, McCaul created a sole proprietorship and
acquired a workers’compensation insurance policy at Modern Tile’s
insistence. From then on, rather than paying McCaul directly, Mod-
ern Tile compensated him for his services by issuing checks
jointly to McCaul and his sole proprietorship. For the most part,
McCaul’s day-to-day duties with Modern Tile did not change after
the sole proprietorship was formed. However, McCaul was required
to sign a contract identifying him as an independent contractor for
each job he performed. In 1996, McCaul reported his income on
an Internal Revenue Service (IRS) Form 1099 and filed a sched-
ule C, Profit or Loss from Business (Sole Proprietorship) return with
the IRS.

In 1996, after McCaul developed right-sided lateral epi-
condylitis (i.e. tennis or golfer’s elbow), he was restricted from per-
forming carpet installations. The parties die not dispute that
McCaul suffered a work-related disability. McCaul filed a petition
seeking workers’ compensation benefits in November 1996. Dur-
ing trial before the magistrate, Modern Tile argued that because
McCaul was an independent contractor, it was not responsible for
payment of workers’ compensation benefits. In contrast, McCaul
asserted that because Modern Tile controlled and supervised his
activities, he was its employee, and Modern Tile was required to
pay benefits.

In an opinion and order mailed January 21, 1998, the Magis-
trate denied McCaul’s claim against Modern Tile, concluding
that McCaul had “failed to establish an employee/employer rela-
tionship.” On appeal to the Workers’ Compensation Appellate
Commission (“WCAC”), McCaul argued (1) that the magistrate
erred in concluding that he was not an employee as defined in the
Worker’s Disability compensation Act (“WDCA”), and (2) that
Modern Tile violated MCL 418.171(4) by insisting McCall create
a sole proprietorship to avoid having to carry workers’compensation
insurance. In a two-to-one decision, the WCAC affirmed the Mag-
istrate’s determination that McCaul was not an employee as
defined by § 161 because the record evidence supported the Mag-
istrate’s finding that McCaul owned a sole proprietorship. More-
over, the WCAC concluded that where McCaul alleged that Mod-
ern Tile violated MCL 418.171(4), the WDCA required that he seek
redress in a civil action. The court of Appeals granted McCaul’s
application for leave to appeal.

The court first addressed McCaul’s contention that the WCAC
erred in affirming the magistrate’s determination that he was an
independent contractor. Pointing out that whether an individual is
an employee is question of law, the court reviewed the WCAC deci-
sion under a de novo standard.

The court found that the controlling authority was MCL
418.171 of the WDCA which defines employee as:

Every person performing service in the course of the trade,
business, profession, or occupation of an employer at the
time of the injury, provided the person in relation to this
service does not maintain a separate business, does not
hold himself or herself out to and render service to the
public, and is not an employer subject to this act.

The court found that a person is not an employee, but is an inde-
pendent contractor under this definition if any one or more of the
following applies: (1) the person maintains a separate business in
relation to the service, (2) the person holds himself out to and ren-
ders service to the public in relation to the service, or (3) the per-
son is an employer subject to the workers’ compensation statute
in relation to the service.

Because there was ample evidence concerning the magistrate
and the WCAC’s finding that McCaul maintained a separate car-
pet installation business, the court affirmed the independent con-
tractor finding on the ground that McCaul operated a sole propri-
etorship.

The court rejected McCaul’s argument that he was Modern
Tile’s employee as defined by the WDCA because Modern Tile
closely controlled and supervised his activities. Recognizing
McCaul’s argument as stemming from the common-law-derived
“economic-realities test,” the court dismissed the argument as
precluded by the statutory definition. The court concluded that the
Legislature, by amending § 161 of the WDCA in 1985 to add the
definition of “employee,” manifested its intention that the statutory
provision be controlling. Consequently, the court found that lan-
guage of the statute effectively superseded several factors com-
promising the economic-realities test.

McCaul also argued that by allegedly encouraging him to
become a sole proprietor, Modern Tile violated MCL 418.171(4),
which provides in pertinent part:

Principals willfully acting to circumvent the provisions
of this section or [MCL 418.611] by using coercion, intim-
idation, deceit, or other means to encourage persons
who would otherwise be considered employees within the
meaning of this act to pose as contractors for the purpose
of evading this section or the requirements of [MCL
418.611] shall be liable subject to the provisions of
[MCL 418.641].

The WCAC found that it lacked jurisdiction to consider this claim
because the remedy provided by the statute is a civil action rather
than an administrative proceeding.

The court reviewed the WCAC’s determination using standard
rules of statutory construction. First, the court found that the
plain language of the statute provides for a civil action. Secondly,
the court analyzed the companion sections of the statute provid-
ing for a civil action when an employer fails to maintain workers’
compensation insurance. Finding that the purposes of these two sec-
tions were similar, the court found that the WCAC had no juris-
diction over his claim of “intimidation or coercion into indepen-
dent contractor status,” but that McCaul was, instead, required to
bring such a claim in a civil action. �
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THE BOARD GETS A
NEW LOOK

George M. Mesrey and Stephanie J. Clifford
Clark Hill PLC

On January 22, 2002, President Bush made two recess
appointments to the NLRB, filling the vacancies created last fall.
William B. Cowen, an attorney for Institutional Labor Advisors,
LLC, and Michael J. Bartlett, Director of Labor Law Policy at the
U.S. Chamber of Commerce, will join the Board to create a 3-1
Republican majority. The following is a summary of selected
NLRB decisions in the last three months.

1. EMPLOYER DISCRIMINATION
St. Joseph’s Hospital, 337 NLRB No. 12. The Board found

that the employer violated the Act by prohibiting an employee from
displaying a union-related computer screensaver message on a com-
puter at her desk and by issuing a warning to the employee for the
message.

Jonbruni, Inc., 337 NLRB No. 35. The Board dismissed the
complaint’s allegations that the employer violated the Act by ter-
minating a dancer and refusing to reinstate another dancer because
of their activities on behalf of the Exotic Dancers Alliance and other
protected concerted activity.

2. OBJECTIONABLE CONDUCT
Onyx Environmental Services, L.L.C., 336 NLRB No. 83. The

Board found that the employer violated the Act and affected the
results of an election when it coercively interrogated employees;
told employees that a notice regarding another employee’s wage
rate was inappropriate, harassing, and disruptive; and predicted that
it would lose parental financial support if the union won.

Asplundh Tree Expert Co., 336 NLRB No. 116. The Board
found that the employer violated the Act by threatening to lay off
and by discharging two employees for concerted activity while they
were on a temporary work assignment in Canada.

Saint-Gobain Abrasives, Inc., 337 NLRB No. 8. The Board
overruled the employer’s objections, finding that the pro-union state-
ments of Congressman McGovern to employees in Worchester,
Massachusetts, did not upset the laboratory conditions for a fair elec-
tion and did not warrant setting aside the election.

3. DUTY OF FAIR REPRESENTATION
Union de Obreros de Cemento Mezclado (Betteroads Asphalt

Corp.), 336 NLRB No. 91. The Board held that the union violated
the Act when it failed to represent a laid-off employee in a fair and
impartial manner in arbitration proceedings because of his protected
concerted activity of attempting to change both the shop steward
and the union’s leadership.

4. CONFIDENTIALITY RULES
IRIS U.S.A., Inc., 336 NLRB No. 98. The Board held that the

employer violated the Act by maintaining a rule in its handbook
that instructs employees to keep information about other employ-
ees strictly confidential, stating that it discouraged protected con-
certed activity.

5. REFUSAL TO BARGAIN
Pontiac Osteopathic Hospital, 336 NLRB No. 101. The

Board held that the employer violated the Act by unilaterally
changing its paid-time off benefits and procedures for technical
employees without affording the union an opportunity to bargain.

The Bakersfield Californian, 337 NLRB No. 42. The Board
found no violation in the employer’s posting of its last, best, and
final offers, which included a discretionary merit wage and bonus
program.

Bell Atlantic Corp., 336 NLRB No. 113. The Board dismissed
the allegations that the employer violated the Act by failing to notify
and bargain with the union regarding its decision to close its
Brooklyn and Manhattan, NY offices and to permanently transfer
bargaining unit work from those offices to non-unit facilities.

Public Service Co. of New Mexico, 337 NLRB No. 31. The
Board held that the employer violated the Act by refusing to bar-
gain with the union about the decisions or effects of the decisions
it made (1) requiring employees to wear uniforms, and (2) elimi-
nating of the meter service technician position.

6. SUCCESSORSHIP AND ALTER-EGO
Kodiak Electric Co. and Kodiak Line Co., 336 NLRB No. 103.

The Board held that Kodiak Line Co. was created, in substantial
part, to evade obligations under Kodiak Electric’s contract with the
Union and it was the disguised continuance of, and the alter ego
of, Kodiak Electric Co.

Solomon Health Services, LLC, 336 NLRB No. 111. The
Board held the employer was a “perfectly clear” successor with an
obligation to bargain with the union before changing preexisting
terms and conditions of employment after it purchased three nurs-
ing home facilities and hired a majority of the predecessor’s
employees.

7. EXCELSIOR LISTS
J.P. Phillips, Inc., 336 NLRB No. 130. The Board ordered that

a second election be held based on the union having received via
fax an incomplete Excelsior list and then later receiving by mail
an untimely list.

8. SALTING
Masiongale Electrical-Mechanical, Inc., 337 NLRB No. 4.

The Board agreed with the administrative law judge that the
employer unlawfully failed to hire and consider for hire 20 union
“salt” applicants.

9. JURISDICTIONAL DISPUTES
Laborers Local 1184, 337 NLRB No. 25. Case involved a

jurisdictional dispute between Laborers Local 1184 and Operat-
ing Engineers Local 12 regarding operation of a directional drilling
machine. The Board awarded the job to the bargaining unit of
Laborers Local 1184.

10. PROTECTED ACTIVITY
Benesight, Inc., 337 NLRB No. 40. The Board held that the

employer unlawfully discharged three employees and disciplined
eight other employees for engaging in a protected work stoppage.

11. HANDBILLING
Winco Foods, 337 NLRB No. 41. The Board held that the

employer violated the Act by prohibiting non-employee union rep-
resentatives from engaging in handbilling in front of its Chico, CA
store.

12. SECTION 8(e)
Service Employees Local 32B-32J, 337 NLRB No. 44. The

Board held that the union’s contract proposal contained a picket
line clause stating that “no employee . . .should be required by the
employer to pass picket lines established (by the union),” violat-
ing Section 8(e) of the Act. The union engaged in a strike in order
to force the employer to enter into an agreement containing the
picket line clause and, thus, the strike violated the Act.

13. BARGAINING UNITS
The Boeing Co., 337 NLRB No. 24. The Board majority

reversed the Regional Director’s finding that the proposed unit
(recovery and modification group or RAM) is appropriate, and held
that the smallest appropriate unit must include all production and
maintenance employees at the Charleston, SC Air Force Base.
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14. EMPLOYER LEGAL ACTIONS
Webco Industries, Inc., 337 NLRB No. 48. The Board held

that the employer violated the Act by filing and pursuing preempted
state court lawsuits against two former employees in retaliation for
their participation in protected concerted activities.

Federal Security, Inc., 336 NLRB No. 52. The Board held that
the employer violated the Act by filing an Illinois State court law-
suit seeking monetary damages from former employees.

15. EQUAL ACCESS TO JUSTICE ACT
C. Factotum, Inc., 337 NLRB No. 1. The Board denied the

employer’s application for attorneys’ fees and expenses pursuant
to the Equal Access to Justice Act, holding the General Counsel’s
overall position in the case was substantially justified.

16. UNION DUES
Allied Production Workers Union Local 12 and Local 10, 337

NLRB No. 6. The Board found the union violated the Act by receiv-
ing, accepting, and retaining the dues deducted from the wages of
three employees after they resigned from the union without clear
authorization to collect after resignation. �

MERC UPDATE
Alexandra Matish

White, Schneider, Baird, Young & Chiodini, P.C.

Since the previous issue of Lawnotes, the Michigan Employ-
ment Relations Commission has issued 13 decisions and orders in
a variety of cases. Of those 13 cases, eight were unfair labor prac-
tice hearings, one was a duty of fair representation hearing, and four
were unit clarification and/or representation hearings. A sum-
mary of some of those decisions follows. Recent decisions of the
Commission can be reviewed on the Bureau of Employment Rela-
tions’ website at http://www.cis.state.mi.us/ber/merc.htm.

UNFAIR LABOR PRACTICES
Regents of the University of Michigan and American Federa-
tion of State, County, and Municipal Employees, Council 25,
MERC Case No. C99 C-44 (November 6, 2001)

The Commission agreed with the administrative law judge’s deci-
sion that the employer did not unlawfully reassign two maintenance
mechanics because they filed grievances when the employer denied
their request for out-of-class pay pursuant to their rights under the col-
lective bargaining agreement.

The two employees in question worked maintenance at a camp
owned by the employer. Prior to the employees’ transfer in Novem-
ber 1998, the camp was having financial difficulties and the employer
was searching for a way to reduce the budget. In April 1998, a pro-
posal was brought to convert the camp to a teaching facility. In the
fall of 1998, discussions began between the university and the
YMCA to use the camp as a children’s camp.

Nevertheless, at the end of October 1998, the camp was closed
as a rental facility. The camp was then used in the spring of 1999 for
classes and the use of the camp for that purpose gradually increased
throughout the summer of 1999. In the spring of 2000, however, the
camp was still not being used to its full capacity. The employees were
transferred in the fall of 1998. They were, however, sent back peri-
odically to the camp to perform some of their former job responsi-
bilities.

During their employment at the camp, both employees performed
work normally performed by painters, roofers, electricians, and
other employees. In 1997, both employees began submitting claims
to be paid out-of-classification pay for various tasks they performed.
Some claims were approved; however, some were denied. In late 1997,
however, more and more of the claims were denied. The employees
filed grievances seeking compensation for the ongoing denial of out-
of-class pay. The employees also requested an upgrade of their clas-
sification and filed subsequent grievances on this issue. This continued
through October 1998. In the spring of 1998, the employer, without
explanation, transferred the two employees to the Ann Arbor cam-
pus for two weeks.

In October 1998, the employer transferred the employees to
assignments on the main campus away from the camp, alleging there
was not essential work in the camp to justify keeping them there. When
the employees asked their supervisor why they were being transferred
to the main campus for the winter, the supervisor replied that it was
due to all the “bitching and grievances” filed by the employees. One
of the employees then contacted their union steward. When the
employee handed the phone to the supervisor, the supervisor replied,
“I don’t have to talk to that son of a bitch.” The supervisor admitted
that he became angry and lost it during the discussion with the two
employees.

Although the ALJ found that the employees were engaged in pro-
tected concerted activity when they first requested that their positions
be upgraded and when they filed grievances regarding the refusal to give
them an upgrade and approve their request for out-of-class pay. The ALJ
also found that the supervisor was angered by the employees’ claims
for additional pay in their grievances. The ALJ found that the super-
visor told the employees if they persisted with the request the employer
would just shut down the camp, and that their transfers were just the
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result of their grievances. Nevertheless, the ALJ determined that the
employees would have been transferred even if they had never sought
a new job classification or out-of-class pay, or grieved.

The ALJ found that the employer had already determined that
the camp was serving no educational purpose and cost far more than
it generated in revenue. The ALJ determined that the remarks made
by the supervisor must be viewed “in context.” The ALJ held that when
he told the employees that their grievances had brought about their
transfer he was not revealing the real reason for their transfer, and was,
instead, simply venting his anger by blaming them for the camp’s clos-
ing. The ALJ also found no merit in the union’s arguments that other
maintenance zones were operated at a deficit, and that the employer
did not do an impact study to evaluate the effect of the transfers. Con-
sequently, the employer had legitimate reasons for its actions and the
employer would have transferred these employees regardless of
whether they filed grievances or not. Thus, the employer did not unlaw-
fully discriminate against the charging parties and no unfair labor prac-
tice violation occurred. (No exceptions.)
City of Lansing and Carl Schlegel, Inc. and Associated
Builders and Contractors of Michigan
MERC Case No. C99 l-226 (December 21, 2001)

On exception by charging parties, the Commission affirmed the
administrative law judge’s decision that the Commission does not have
subject matter jurisdiction over the dispute between the charging par-
ties and the respondent.

The City of Lansing began a construction project regarding the
construction of a new General Motors plant. The City entered into a
project labor agreement (PLA) with the Michigan Building and
Construction Trades Council whereby the City agreed to require all
contractors and subcontractors on the project to use unionized work-
ers. Iafrate, one of the contractors on the project, contracted with charg-
ing party Schlegel, a non-union company.

When the City of Lansing requested that Schlegel either sign the
PLA or be replaced, Schlegel was removed from the project when it
did not sign the PLA.

Schlegel originally filed an unfair labor practice charge with the
National Labor Relations Board, asserting that the City of Lansing
coerced Iafrate into breaching its contract with Schlegel. The NLRB
dismissed the charge, holding the the City of Lansing was not a cov-
ered “employer” under the NLRA.

Schlegel then filed an unfair labor practice charge under PERA.
MERC dismissed the charge, concluding that it lacked subject matter
jurisdiction. The ALJ held that nothing in PERA or its legislative his-



tory or subsequent cases construing PERA indicate that PERA applies
to private sector employees. If the Legislature had intended that PERA
regulate all actions of public employees affecting labor relations, not
just affecting labor relations with public sector employees, they would
have expressly indicated this to be part of PERA’s purpose. Moreover,
PERA was amended in 1997, changing its definition of public employee
to explicitly exclude private employees working for private companies
that had contracts with a public entity, and thus the employees of the
charging parties.

The ALJ, in response to the charging party’s assertions that this
interpretation of PERA would lead many employees to be left uncov-
ered by PERA, found that the legislative analysis of the amendment
to PERA indicated that the Legislature was aware that certain employ-
ees may be left without statutory protection and yet did so anyway.
Therefore, because the charging parties were not public employers pur-
suant to the language of PERA, the Commission agreed with the con-
clusions of the ALJ and found that MERC does not have subject mat-
ter jurisdiction over the dispute between the parties.
Oakland County-and-Oakland County Community 
Mental Health Authority
MERC Case No. C98 K-230 (December 21, 2001)

The administrative law judge held that the respondent-employer
did not violate charging party’s rights under Section 10(1)(a) of PERA
when it suspended him and barred him from entering the employer’s
premises and prohibiting him from using the e-mail system or the phones
during work hours.

The charging party, Douglas Nichols, filed exceptions which
addressed several procedural issues and one substantive issue. The Com-
mission found that Nichols’ first procedural argument that the ALJ
improperly limited his counsel’s time in examining respondent’s key
witness had no merit, in that charging party’s counsel had adequate time
to examine the witness and concluded his examination with the state-
ment that he had no further questions for the witness.

Charging party argued in its second procedural exception that an
improper ex-parte communication took place between the ALJ and one
of the employer’s witnesses. Nevertheless, neither Nichols nor his coun-
sel objected to the ALJ’s explanation that she spoke with one of the wit-
nesses in the presence of employer’s counsel to urge the witness to leave
the floor on which the hearing was being held. The Commission found
then that even if some impropriety had existed, Nichols’failure to object
at the hearing bars him from filing an exception on this basis. The Com-
mission also found the remaining procedural exceptions on the length
of hearing and on an amendment regarding Weingarten rights to be with-
out merit.

Nichols, who served as a grievance chairperson for his bargain-
ing unit, was asked by the president of the supervisors association to
send an e-mail in support of an individual in the supervisory unit who
had been disciplined for sending unauthorized e-mails to employees.
Nichols provided a copy of the proposed letter to the director; however,
the director refused to allow him to send the e-mail. Nichols subsequently
used other means to poll his bargaining unit members. Nichols was dis-
ciplined shortly thereafter.

The Commission affirmed the ALJ’s interpretation of its decision
in Detroit Water & Sewerage Dep’t, 1997 MERC Lab Op 117, which
held that an employee has no absolute right under PERA to use his
employer’s e-mail system for union or other activity protected by PERA.
On exception, both charging party and respondent urged the Commission
to review several NLRB cases regarding the use of e-mail for union pur-
poses. The Commission then addressed two different categories of e-
mail cases decided by the NLRB: (1) cases in which it was alleged that
the employer had discriminatorily limited the use of its e-mail system,
and (2) cases in which the employer had issued a broad ban prohibit-
ing the use of its e-mail system for non-work purposes.

The Commission noted several NLRB cases that addressed
discriminatory limitations of e-mail use. The NLRB found it was the
content of the e-mail that was at issue and the basis for finding dis-
crimination. The Commission determined, however, that it was never
the content of the e-mail in Nichols’case. Rather, it was the appropri-
ate use of the e-mail system. Like the NLRB cases and in Detroit Water

& Sewerage, the Commission found no evidence that the employer had
knowingly allowed employees to use the e-mail system for personal
and union business. While there was no written policy prohibiting per-
sonal use of the e-mail system, at least one employee testified it was
commonly understood that the use of e-mail was for work purposes.
This, the Commission held, was sufficient to demonstrate that the
employer did not allow the e-mail system to be used for union busi-
ness.

The Commission also determined that because the union later nego-
tiated language in the collective bargaining agreement which allowed
to have limited access to the e-mail system, this indicated that the union
did not believe the employees were permitted to use the e-mail system
for non-work purposes.

The Commission looked to several NLRB cases regarding
employer prohibition of all non-work-related e-mail use that held no
statutory right exists allowing an employee or a union the use of an
employer’s e-mail system for personal or non-business purposes.
However, once an employer grants the privilege of occasional personal
use of e-mail during work hours, it may not lawfully exclude union activ-
ities as a subject of discussion. In light of these cases, the Commission
held that, because the record indicated only work related use of the e-
mail system was permitted until the union negotiated language in the
contract, permitting limited union access to the e-mail system, there was
no question whether the limitation was applied discriminatorily.
Accordingly, MERC held that the prohibition on charging party’s e-
mail was not unlawful.

REPRESENTATION
City of Taylor
MERC Case No. R-01 G-098 (December 20, 2001)

The petitioner, the Command Officers Association of Michigan
(COAM), filed an election petition on July 30, 2001 to represent the super-
visory officers in the City of Taylor. At the time, this unit was represented
by the Police Officers Labor Council (POLC). The POLC and the City
of Taylor had entered into a collective bargaining agreement first exe-
cuted on December 16, 1997 that covered the period between July 1,
1995 through June 30, 1999. Following that agreement, the parties entered
into two letters of understanding and a second agreement, which was
executed on July 23, 1998, and which modified and renewed the 1995-
1999 agreement. The second collective bargaining agreement covered
the period of July 1, 1999 to June 30, 2004.

The issue in this case was whether Section 14 of PERA barred the
COAM petition for election. Section 14 provides in part: “A collective
bargaining agreement shall not bar an election upon the petition of per-
sons not parties thereto where more than three years have elapsed since
the agreement’s execution or last timely renewal, whichever was
later.” The POLC claimed that the petition should be dismissed because
less than three years had elapsed since the collective bargaining agree-
ment was renewed. According to the POLC, the contract bar period
should begin on July 1, 1999, the effective date of its current agreement
with the City of Taylor. The COAM, on the other hand, contended that
the contract bar period in this case should begin on July 23, 1998, when
the parties executed a document to renew an existing agreement.

The Commission agreed with the COAM, citing City of Wyandotte,
1999 MERC Lab Op 289, where the Commission held that the date
of execution of a memorandum or document evidencing the collective
agreement of the parties is the beginning of a contract bar period under
Section 14 of PERA. The Commission found no merit in the POLC’s
argument that the use of the contract’s execution date, July 23, 1998,
rather than the contract’s effective date, July 1, 1999, negates Section
14’s “last timely renewal” language.

The Commission interpreted the Legislature’s use of the word “or”
in the phrase “execution or last timely renewal” to mean that the two
terms were equivalent expressions rather than phrases denoting choice.
Moreover, the Commission found that “last timely renewal” does not
necessarily mean “effective date” of a contract. Consequently, the Com-
mission concluded that the petition filed by COAM was not barred by
the existing contract between the City of Taylor and the POLC. �
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