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437-440 (1963). See generally Teamsters Local 357 v. NLRB, 365
U.S. 667, 676 (1961) (“We cannot assume that a union conducts
its operations in violation of law . . .”). Recognition or bargaining
need not be the sole object for a violation to occur. Service
Employees Local 73 v. NLRB, 578 F.2d 361, 373 (D.C. Cir. 1978);
NLRB v. District Council of Carpenters of Suffolk County, 387 F.2d
170, 173 (2d Cir. 1967).

In determining whether union picketing is for an object pro-
scribed by Section 8(b)(7), the Board considers the totality of the
circumstances in a given case. See, e.g., Iron Workers Local 10 (R
& T Steel Constructors, Inc.) 194 NLRB 971, 973, fn. 7 (1972).
This includes the legends on the picket signs. See, e.g., San Fran-
cisco Culinary Workers (McDonald’s System of California), 203
NLRB 719 (1973), enfd. as mod. 501 F.2d 794 (D.C. Cir. 1974):
Kaminski Brothers, Inc., 152 NLRB 553, 557-58 (1965), enfd. 360
F.2d 111 (3rd Cir. 1966); Plumbers Local 542 (Foor Engineering
Co.), 143 NLRB 475, 480 fn. 12 (1963), enfd. 328 F.2d 620 (8th
Cir. 1964). It also includes the statements and conduct of the union.
See, e.g., Retail Clerks Local 1357 (Genuardi Super Markets, Inc.),
252 NLRB 880, 886 (1980); R & T Steel Constructors, supra, 194
NLRB at 972; District 65, Retail, Wholesale & Department Store
Union (Eastern Camera), 141 NLRB 991, 998-999 (1963) (despite
union contention that picketing was to protest discharges, where
union informed employer that the picketing would cease if
employer signed union contract, picketing had an organizational
and recognitional object). Additionally, consideration is given to
other conduct, such as handbilling, on the picket line. San Diego
Typographical Union 221 (Central Graphics), 264 NLRB 874
(1982); Retail Store Local 345 (Gem of Syracuse), 145 NLRB 1168,
1172 (1964). Allegations made in related litigation are also rele-
vant. Nat’l Maritime Union (Overseas Carriers Corp.), 174
NLRB 216, 221 (1969).

In cases where unions have picketed for an unlawful object and
then claimed to picket for a different, lawful object, the Board has
long rejected the “application of a presumption of the continuity
of a state of affairs in construing the legality of picketing where
there is no substantial evidence to support such a presumption.”
Retail Clerks, Local 344 (Altos Myers Brothers, Inc.), 136 NLRB
1270, 1273 (1962); see also IBEW Local 458 (Southern Sun Elec-
tric Corp.), 242 NLRB 1130 1131 (1979). Instead, the Board deter-
mines “the new picketing to be good or bad for what it is and not
by reason of the object or purpose of earlier picketing.” BCTC of
Philadelphia (Altemose Construction Co.), 222 NLRB 1276, 1280
(1976). Consistent with this policy, the Board has held that an ini-
tially recognitional objective can be abandoned to permit area stan-
dards picketing when the union disclaims its former objective and
abandons recognitional activities. See McClintock Market, Inc., 244
NLRB 555, 556 (1979); Retail Clerks Local 1357 (Genuardi
Super Markets), 252 NLRB 880, 885 (1980). However, a union’s
disclaimer of a recognitional interest in the employer’s employees
does not, of itself, establish that the proscribed object does not exist.
Rather a determination must be made by evaluating all of the sur-
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Section 8(b)(7) is “a comprehensive code governing organi-
zational strikes and picketing” that proscribes some peaceful
activity, but “also establishes safeguards against the Board’s inter-
ference with legitimate picketing activity.” NLRB v. Teamsters Local
639 (Curtis Bros., Inc.), 362 U.S. 274, 291 (1960).

Under three specific sets of circumstances described in sub-
sections (A), (B), and (C) of 8(b) (7), it is an unfair labor practice
for a union:

to picket or cause to be picketed, or threaten to picket or
cause to be picketed, any employer where an object
thereof is forcing or requiring an employer to recognize
or bargain with a labor organization as the representative
of his employees, or forcing or requiring the employees
of an employer to accept or select such labor organiza-
tion as their collective bargaining representative, unless
such labor organization is currently certified as the rep-
resentative of such employees[.]

Picketing Required
A necessary element of a Section 8(b)(7) complaint is that a

union picket, or threaten to picket, an employer. Hotel & Restau-
rant Employees Local 274 (Warwick Caterers), 269 NLRB 482
(1984). This is because picketing, as a means of advertising a labor
dispute, differs from other, protected forms of communication. For
example, in DeBartolo Corp. v. Florida Gulf Coast Building & Con-
struction Trades Council, 485 U.S. 568 (1988), a Section 8(b)(4)
case, the Supreme Court concluded that the Act does not proscribe
peaceful handbilling unaccompanied by picketing urging a con-
sumer boycott of a neutral employer. In distinguishing between
handbilling and picketing, the Court noted that picketing involved
“a mixture of conduct and communication,” and the conduct ele-
ment “often provides the most persuasive deterrent to third persons
about to enter a business establishment.” Id. at 580, quoting NLRB
v. Retail Store Employees, 477 U.S. 607, 619 (1980). As in Sec-
tion 8(b)(4) cases, however, traditional patrolling with picket
signs is not the only conduct proscribed by Section 8(b)(7). Thus,
quasi-picketing conduct that sends a recognitional message will be
condemned as well. See my article on secondary boycotts in the
Summer 1998 issue of Lawnotes for a discussion of what other types
of conduct may nevertheless be considered picketing activity.

Recognition as An Object of Picketing
To establish a violation, it is necessary to establish only that

an object of the picketing is proscribed by Section 8(b)(7). Wait-
ers and Bartenders Local 500 (Mission Valley Inn), 140 NLRB 433,
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rounding circumstances. San Diego Typographical Union 221
(Central Graphics), 264 NLRB 874 (1982). A union’s abandon-
ment of the prior objective is examined closely and a disclaimer
may be deemed ineffective if accompanied by inconsistent conduct.
See, e.g., Capital Market No. 1, 145 NLRB 1430 (1964) (disclaimer
ineffective where picket signs only slightly modified, picketing con-
tinued uninterrupted, and two days earlier, union told employer that
picketing was in support of demand for recognition).

Picketing to Protest Unfair Labor Practices
A union may legitimately claim that its picketing, protesting

allegedly unlawful employer conduct unrelated to the recognitional
dispute, is privileged even though it is asserting representative sta-
tus in other forums (such as in other charges before the Board). For
example, picketing directed solely at securing reinstatement of dis-
charged employees or remedying alleged misconduct unrelated to
recognition or bargaining is privileged. Auto Workers Local 259
(Fanelli Ford Sales), 133 NLRB 1468 (1961). “[T]he law does not
require a union to cease organizing while it pickets in protest of
unfair labor practices” although organizing activities are a factor,
albeit “not conclusive,” to be considered along with the picketing.
Retail Clerks Local 212 (Maxam, Inc.), 140 NLRB 1258, 1260 fn.
4 (1963). However, a union’s failure to inform an employer that its
picketing is aimed only at protesting alleged Section 8(a)(3) and
(1) conduct (as opposed to 8(a)(5) conduct) evidences an organi-
zational and recognitional objective. Hotel Employees Local 568
(Restaurant Management), 147 NLRB 1060 (1964) (no commu-
nication); Electrical Workers (IBEW) Local 953 (Erickson Elec-
tric Co.), 154 NLRB 1301 (1965) (late disclaimer self-serving);
Teamsters Local 294 (Gene Graham Ford), 188 NLRB 515 (1971)
(no communication).

Area Standards Picketing
Another lawful form of picketing is to protest the employer’s

failure to pay area standard wages. Indeed, the area standards
doctrine itself reflects the Board’s recognition that, without more,
area standards picketing falls outside the scope of the provisions
of Section 8(b) that Congress enacted to limit the use of economic
pressure in support of organizational and recognitional objec-
tives. See  Sears, Roebuck & Co. v. San Diego County District Coun-
cil of Carpenters, 436 U.S. 180, 204, 206, fn. 42 (1978) (citing Hod
Carriers Local 41 (Calumet Contractors Assn.), 133 NLRB 512
(1961)). Accord Houston Bldg. & Construction Trades Council
(Claude Everett Construction Co.), 136 NLRB 321 (1962); Jour-
neymen Local 741 (Keith Riggs Plumbing & Heating), 137 NLRB
1125, 1125, 1126 (1962).

As described by the Board in Retail Clerks (Giant Food), 166
NLRB 818, 823 (1967), enfd. 404 F.2d 855 (9th Cir. 1968):

Where a union has in some measure organized an indus-
try and negotiated collective bargaining contracts for the
organized employees, it presumably has achieved stan-
dards of employment for those covered employees which
it wishes to protect. A competing employer who is not
organized, and who pays its employees on a lesser scale
will normally have lesser costs, and may thus be able to
lower its prices to an extent that may enable it to gain a
greater share of the market. This may place an organized
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employer who is unable to make similar price cuts and still
meet the costs of his union contract at a competitive dis-
advantage. . . . A union has an obvious interest in fore-
stalling this sort of thing, and the area standards doctrine
permits it lawfully to picket in pursuit of an object of this
nature even though in so doing it specifically undertakes
to increase the unorganized employer’s cost.

The Board has allocated to a union the task of proving the truth
of its area standards claim where prima facie evidence of a union
violation has been introduced and the determinative issue is
whether the union has offered proof sufficient to avoid a finding
of violation. For example, in Sales Delivery Drivers, Local 296
(Alpha Beta Acme Markets), 205 NLRB 462, 468 (1973), the union
admitted engaging in conduct that, on its face, was prohibited by
Section 8(b)(7). The only issue was whether the union had inter-
posed a valid defense of area standards picketing. The message that
the union displayed to the public was that the employer did not pay
its employees in accordance with area standards. But, there was
additional evidence — including the employer’s denial of the
union’s claim, its offer to prove that it met area standards, and evi-
dence that the union lacked a reasonable basis for claiming that the
employer fell short of those standards — that led the Board to con-
clude that the union’s area standards defense was a pretext to dis-
guise an illegal recognitional objective. Id. at 471-474. Similarly,
in Teamsters Local 88 (West Coast Cycle), 208 NLRB 679, 680,
fn. 10 (1974), the Board found that the General Counsel had
“presented a prima facie case of [the union’s] having engaged in
conduct proscribed by Sec. 8(b)(7)(B) of the Act and that the bur-
den of going forward had shifted to [the union].” There, the mes-
sage that the union displayed to the public was that the employer
was not paying the prevailing wages and benefits to its employees.
Id. at 682. But, there was evidence that the employer disputed the
claim that it was not meeting prevailing standards. There also was
evidence that the employer requested the union to provide it with
any information it had to the contrary — a request the union stu-
diously ignored. In light of that and other similar evidence, the
Board inferred that the union’s area standards claim was merely
an attempt to evade the prohibitions of Section 8(b)(7). Id. at 680.

Furthermore, when dealing with alleged area standards pick-
eting, the Board has held that: “[A] union might picket for equal
wages or for equivalent costs, but when it undertakes to go beyond
this and to dictate what benefits are to be granted, it is attempting
to engage in pro tanto bargaining to gain benefits for employees
which it does not claim to represent.” Retail Clerks Local 899 (State
Mart Inc.), 166 NLRB 818, 823-824 (1967). See also Romay of Cal-
ifornia, 171 NLRB 761, 768-9 (1968); California Dump Truck
Owners Association, 227 NLRB 269, 273 (1976). Thus, if the
employer’s overall labor costs otherwise appear to meet or even
exceed area standards, the Union’s attempt “to dictate what ben-
efits are to be granted” encompassed a recognitional object (i.e.,
a certain type of compensation).

Other Type of Non-Recognitional Picketing

Picketing does not violate Section 8(b)(7) if the picketing union
is properly entitled to lawful recognition as the incumbent collective
bargaining representative, and thus is not picketing for initial
recognition. See, e.g., Warehouse Employees Local 570 (Whitaker
Paper), 149 NLRB 731 (1964); Machinists Local 790 (Frank
Wheatley Pump), 150 NLRB 565 (1964). Further, there is no vio-
lation if the union is picketing to enforce the employer’s contrac-
tual obligations, and that union is the Section 9(a) representative

of the bargaining unit. The Board has held that when an employer
lawfully withdraws recognition and the union continues to picket
in furtherance of its economic dispute (as opposed to recognitional
objective) with the employer, such picketing is not unlawful under
Section 8(b)(7). See Warehouse Employees Local 570 (Whitaker
Paper), 149 NLRB 731, 734-735 (1964). But, picketing to require
a resumed recognition of a union is deemed organizational/
recognitional. Teamsters Local 182 (Woodward Motors), 135
NLRB 851 (1962), enfd. 314 F.2d 53 (2nd Cir. 1963); Long-
shoremen’s Local 8 (Waterway Terminal), 193 NLRB 477 (1971),
enfd. 473 F.2d 15 (9th Cir. 1973); Retail Clerks Local 1557
(Giand Foods of Chattanooga), 217 NLRB 4 (1975); Hotel
Employees (Jets Services), 231 NLRB 1049 (1977).

8(b)(7)(A)
The first set of circumstances under which recognitional

picketing will be found violative of the Act is described in sub-
section 8(b)(7)(A) which prohibits picketing or threats to picket
when the employer “has lawfully recognized . . . any other labor
organization and a question concerning representation may not
appropriately be raised under Section 9(c) of the Act.”

Thus, picketing of an employer for recognition at a time
when the employer recognizes another labor organization as the
exclusive representative of the employees sought to be repre-
sented by the union, satisfies the first prerequisite for finding the
union’s recognitional picketing is covered by Section 8(b)(7)(A).
See L.G. Barcus and Sons, Inc., 150 NLRB 1488, 1490 (1965).

A second requirement for finding a Section 8(b)(7)(A) violation
is that no valid question concerning representation exists. See L.G.
Barcus and Sons, Inc., supra. If the petitioned-for employees do
not themselves constitute an appropriate, separate unit, thereby mak-
ing the unit inappropriate, no question concerning representation
can be properly raised. Since a mixed guard-nonguard union can-
not obtain Board certification, it therefore cannot engage in recog-
nitional picketing without violating 8(b)(7). Teamsters Local 344
(Purolator Security Inc.), 228 NLRB 1379, enfd. 561 F.2d 31 (7th
Cir. 1977). Accord: General Service Employees Local 73 (A-1 Secu-
rity Service Co.), 224 NLRB 434 (1976). However, a valid ques-
tion concerning representation could be raised by a purely “guard”
union.

If the employer has not recognized another labor organization
as the Section 9(a) representative of its employees based upon a
valid card majority, there is no bar to a question concerning rep-
resentation. For instance, in the construction industry where a col-
lective bargaining agreement is executed before the employer
even asks the labor organization to refer any employees for its job-
site, that labor organization has never ever been certified as the
employees’ 9(a) representative, and it is concluded that the agree-
ment with the labor organization is a Section 8(f) agreement, it will
not bar a Board representation proceeding. John Deklewa & Sons,
Inc., 282 NLRB 1375, 1385 (1987).

8(b)(7)(B)
Section 8(b)(7)(B) of the Act makes it unlawful for a union

“to picket or cause to be picketed, or threaten to picket or cause
to be picketed, any employer” with an organizational or recogni-
tional object, “where within the preceding 12 months a valid
election under Section 9(c) of [the] Act has been conducted,” and
the picketing union did not win that election.

LABOR AND EMPLOYMENT LAWNOTES (SPRING 2001) Page 3
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The purpose thereof is to provide stability for the 12-month
period during which Section 9(c)(3) of the Act bars a second elec-
tion for the same unit by protecting an employer and its employ-
ees against the pressures of recognitional and organizational pick-
eting by a union for the duration of that period. San Diego
Typographical Union 221 (Central Graphics), 264 NLRB 874
(1982); Operating Engineers Local 12 (Lamont Pipe Co.), 239
NLRB 500 (1978).

By its picketing, a union may be attempting to challenge or
relitigate the certification in a prior representational case deter-
mination regarding the appropriateness of the unit, or the validity
of the election after challenges had been resolved. If the Board has
already resolved those issues in the prior representation case, and
the union does not offer to adduce any newly discovered and pre-
viously unavailable evidence, nor does it allege any special cir-
cumstances that would require the Board to reexamine the deci-
sion made in the representation proceeding, the Board will find that
the union has not raised any representation issue that is properly
litigable in this unfair labor practice procceding. 1115 Nursing
Home And Service Employees (West Lawrence Care Center), 312
NLRB 409 (1993).

8(b)(7)(C)
Picketing Lasting More Than 30 Days

Where an employer’s employees are unorganized and there is
no evidence of any recent Board election among those employees,
Section 8(b)(7)(C) prohibits organizational and recognitional
picketing only where such picketing has been conducted without
an election petition being filed with the Board “within a reason-
able time not to exceed thirty days from the commencement of such
picketing.” Once establishing a recognitional objective for picketing,
the second question under 8(b)(7)(C) is did the picketing last for
more than a reasonable period of time not to exceed 30 days. More-
over, the statute does not require continuous conduct, and separate
periods of proscribed conduct which together exceed 30 days
will trigger a violation.

In Electrical Workers IBEW Local 3 (M.F. Electrical Service
Co.), 325 NLRB No. 87 (1998), the Board found that the union vio-
lated Sec. 8(b)(7)(C) by engaging in at least 30 days of intermit-
tent picketing over a 12-month period at various locations of the
Employer with an object of forcing or requiring the employer’s
employees to accept or select the union as their collective bargaining
representative. The Board rejected the union’s argument that it was
entitled to picket each of the employer’s locations for 30 days. Retail
Wholesale Union Local 1407 (J.M. Balter Co.), 215 NLRB 410,
412 (1974); Los Angeles Building Trades Council, 183 NLRB 1032,
1038 (1970).

Finally, where there has previously been unlawful picketing,
the Board also considers whether there has been a hiatus before the
union resumes its proscribed conduct, and whether there has been
an effective disclaimer of the prior unlawful conduct.

Consequently, a union does not violate the Act if its picket-
ing on an intermittent basis thereafter has not been shown to
exceed — or even approach — the 30-day limit afforded by Sec-
tion 8(b)(7)(C). See NVE Constructors, Inc. v. NLRB, 934 F.2d
1084, 1090-1091 (9th Cir. 1991); Operating Engineers Local 101
(St. Louis Bridge), 297 NLRB 485, 485 (1989) (explaining that,

absent violence or other unusual circumstances, the “reasonable
period of time” allowed for picketing without an election petition
on file is 30 days).

The Publicity Proviso
The second proviso to Section 8(b)(7)(C), however, the so-

called publicity proviso, expressly permits picketing for a recog-
nitional object, even for more than 30 days without a representa-
tion petition having been filed, if such picketing is also for the
purpose of truthfully advising the public that an employer does not
employ members of, or have a contract with, a labor organization.
Hotel & Restaurant Employees Local 681 (Crown Cafeteria II),
135 NLRB 1183 (1962), affd. sub nom. Crown Cafeteria v. NLRB,
327 F.2d 351 (9th Cir. 1964).

Thus, picketing with signs saying that the employer “does not
have a contract with the union,” has a recognitional object. If the
union was not certified as the representative of employer’s employ-
ees, and the picketing for a recognitional object went on for more
than 30 days without the filing of a representation petition, such
picketing for a recognitional object would be in violation of Sec-
tion 8(b)(7)(C), unless it was nevertheless permitted by the pub-
licity proviso because (1) it also (i.e., in addition to its recognitional
object) had the purpose of truthfully advising the public that the
employer did not have a contract with the Respondent, and (2) it
did not have an effect of inducing any individual not to pick up,
deliver, or transport any goods, or not to perform any services.
Plumbers Local 32 (Robert E. Bayley Construction), 315 NLRB
786, 790 (1994). Picket signs reading “[the employer] does not
employ members of the union,” “does not have a contract” with the
union, “does not pay union wages,” and is “non-union,” is also lan-
guage permitted by the publicity proviso, and such picketing will
not be found violative even if it has a recognition objective and
exceeds 30 days if it did not have an impermissible effect of inter-
fering with deliveries or the performance of services. Smitty’s Super-
markets, 310 NLRB 1377 (1993). See New Otani Hotel, 331
NLRB No. 159 (Aug. 24, 2000).

Furthermore, through picketing and leafleting, the union must
be appealing to the public as well as the employer in order to satisfy
the proviso’s requirement that the picketing be “for the purpose of
truthfully advising the public . . .” Compare, e.g., Hoisting &
Portable Engineers Local 101 (Sherwood Construction), 140
NLRB 1175, 1178 (1963); Philadelphia Window Cleaners Local
125 (Atlantic Maintenance), 136 NLRB 1104 (1962) (picketing
directed toward employees rather than the public deemed outside
the proviso).

Interference With Business Required
But, even such permissible picketing for a recognitional

object, that is also for the specified publicity purpose, expressly loses
its protection under the publicity proviso, and thus violates Sec-
tion 8(b)(7)(C)’s general prohibition against picketing for a recog-
nitional or organizational object if, after 30 days without a repre-
sentation petition having been filed, the picketing has (or continues
to have) a more than isolated effect of inducing any individual not
to pick up, deliver, or transport any goods, or not to perform any
services. Teamsters Local 294 (Gene Graham Ford), 188 NLRB
515, 519 (1971), and cases cited there. Thus, a union’s picketing
is not protected by second proviso to 8(b)(7)(C) if its conduct has
shut the site down or has induced individuals employed by other
than the primary employer to cease performing services. See,
e.g., Bartenders Local 535, 134 NLRB 1505 (1961), enfd. per
curiam 310 F.2d 853 (D.C. Cir. 1962); Crown Cafeteria, supra. �
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EEOC GUIDANCE ON
DISABILITY-RELATED

INQUIRIES
Adele Rapport

Regional Attorney, EEOC1

On July 26, 2000, the Commission issued Enforcement Guid-
ance: Disability-Related Inquiries and Medical Examinations of
Employees under the Americans with Disabilities Act (ADA)
(“Guidance”).2 The Guidance addresses the ADA’s limitations on
disability related inquiries and medical examinations of employ-
ees. This article will highlight the key provisions of the Guidance
and will discuss pertinent case law concerning these issues.

I. Background and Scope of Unlawful Employee Inquiry
Provision

The ADA provides that an employer may make disability
related inquiries and medical examinations of employees only when
such inquiries are job related and consistent with business neces-
sity. 42 U.S.C. §12112(d)(4)(A)(1994); 29 C.F.R.
§1630.14(c)(1998). Congress’ intent in enacting this provision was
to protect the employee’s right to be assessed on individual merit3

(and the right to privacy) while still allowing employers a fair oppor-
tunity to ensure that their employees can safely perform the essen-
tial functions of their jobs with or without an accommodation. Guid-
ance at 5.

Importantly, it is the Commission’s position that the prohibi-
tion against employee inquiries and medical examinations applies
to all employees, not just individuals with disabilities. The Courts
have been divided on this issues, but the majority seem to support
the Commission’s view. Compare Roe v Cheyenne Mountain
Resort, 124 F. 3d 1221(10th Cir. 1997); Griffin v Steeltek, Inc., 160
F. 3d 591 (10th Cir. 1998), cert. denied 119 S.Ct. 1455 (1999); Fre-
denburg v Contra Costa County Department of Health 172 F. 3d
1176 (9th Cir. 1999) and Mack v Johnstown America, 1999 WL
30426 (W.D. Pa. 1999) with Armstrong v Turner Industries, Inc.,
141 F. 3d 554 (5th Cir. 1998) aff’d 950 F. Supp. 162 (M.D. La.
1996) and Hunter v Habegger Corp., 139 F. 3d 901 (7th Cir. 1998).
Guidance at 8.

A. Disability Related Inquiries and Examinations Defined

In addition to a general discussion of the basis for the prohi-
bition against employee inquiries and the scope of the coverage,
the Guidance also describes the nature of a disability related
inquiry (one that is likely to elicit information about a disability)
and gives examples of covered and permissible inquiries. Guidance
at 9-11. Examples of covered inquiries include requests for med-
ical documentation, asking an employee or a third party about the
employee’s medical condition or use of medication and questions
about worker’s compensation history. Inquiries about ability to per-
form job functions, questions about alcohol consumption (whether
the employee has been drinking) and asking a pregnant employee
when a baby is due are not covered. Id.

The Guidance also includes examples of the types of medi-
cal exams that are covered and the types of examinations that are
not considered to be medical inquiries. In general, medical exam-
inations include all procedures that seek information about an indi-
vidual’s health or physical or mental impairment. Examples
include vision tests, blood and urine analysies, nerve conduction
tests, range of motion tests and psychological tests. Guidance 12-
13. Physical agility tests and tests that measure personality traits
like honesty and integrity tests are not covered by the ADA.4

The Commission has taken the position that employees who
apply for a new job with the employer must be treated as applicants
and the pre-employment inquiry rules then apply. In other words,
the employer may not make any disability-related inquiries until
after a conditional job offer has been made. Thereafter, the
employer can make a full blown inquiry without meeting the job-
related and consistent with business necessity test. See Enforce-
ment Guidance: Preemployment Disability-Related Questions
and Medical Examinations Under the Americans with Disabilities
Act of 1190, 8 FEB Manual (BNA) 405:7191 (1995). Some
employers include information on employee restrictions and other
medical information when transmitting disabled employee’s
requests for transfers. This would constitute an unlawful pre-
employment disclosure. Guidance at 15. Of course, if the employee
is noncompetitively entitled to another position, or is returning from
temporary reassignment, they are not considered new employees
so they can be asked questions or be given examinations that are
job related and consistent with business necessity. Id. See also
Harris & Hart, 206 F. 3d 838 (9th Cir. 2000) (employee applying
for rehire to same position could be asked to provide medical release
if job related and consistent with business necessity).

B. “Job Related and Consistent with Business 
Necessity” Defined

An employer may establish that a disability based inquiry or
examination is job related and a business necessity by demonstrating
that it has a reasonable belief based on objective evidence that an
employee’s ability to perform the essential functions of a job is,
or will be impaired or that an employee will pose a direct threat
due to a medical condition.5 The employer can also meet this test
by demonstrating that the employee asked for an accommodation
for a disability that is not obvious, or where the need for accom-
modation is not obvious. Guidance at 17, 22. Additionally, employ-
ers are permitted to do periodic monitoring under certain circum-
stances more fully described below. Guidance at 17, 30-31;
Templeton v. Neodata Services, Inc. 162 F. 3d 617 (10th Cir.
1998).

The evidence that an employer relies on to establish business
necessity must be reliable, provided by the employee or a credi-
ble third party. Id. Likewise, the evidence that the employee may
pose a direct threat must be objective, from a credible source and
must be obtained prior to any inquiry. Guidance at 19. While the
Commission disagrees with the decision, it does cite EEOC v. Pre-
vos Family Markets, 35. F. 3d 1089 (6th Cir. 1998) where the Sixth
Circuit held that an employer could require a full-blown medical
exam and an HIV test when the employees had merely revealed his
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HIV status and indicated that he intended to discuss safe sex at a
local school. He did not ask for an accommodation and the
employer did not have objective medical evidence supporting its
position that he may have posed a threat before the inquiry was
made. Guidance at 20.

II. Types of Inquiries Prohibited and Permitted

A. Prescription Drug Use

An employer generally may not ask an employee about pre-
scription drug use. Guidance at 22-23; Roe, supra. However, the
Commission concedes that an employer may require reporting of
prescription drug use by employees in safety sensitive positions
where it can demonstrate that the employee’s ability to safely per-
form the essential functions of a job will result in a direct threat.
Guidance at 23. For example, airline pilots could be required to
report the use of prescription medications that may impair their abil-
ity to safely fly a plane. Id.

B. Periodic Tests or Examinations

Employers can also require periodic medical examinations or
updates concerning employees in safety sensitive positions. Guid-
ance at 30-31. Employers may likewise require periodic alcohol
tests if they have a reasonable belief that the employee will pose
a direct threat, or in the context of a last chance agreement. Bekker
v. Humana Health Care Plan, Inc., 2000 WL 1419610 (7th Cir.
2000). It should be noted that if the employee repeatedly tests neg-
ative for alcohol it may become unreasonable to continue the peri-
odic tests. Guidance at 31-32.

C. Inquiries Related to Ability to Perform a Job and
Accommodation Requests

An employer may require that an employee provide medical
documentation sufficient to demonstrate the existence of a disability
and the need for an accommodation if such is not apparent. How-
ever, the employer cannot request that an employee provide com-
plete medical records. Guidance at 24-25. The Guidance describes
the type of documentation that would be considered sufficient to
support an accommodation request, i.e. documentation that
describes the nature, severity and duration of the impairment, the
activities that are limited by the impairment, the extent of the lim-
itation on the activities and why the accommodation is necessary.
Guidance at 25.6

If the documentation provided by the employee is insufficient,
the employer may require that the employee go to a health care pro-
fessional of its choice and at its expense. Guidance at 27. However,
the Commission recommends that the employer first explain why
the initial documentation is insufficient and consult the employee’s
doctor (with the employee’s consent) Guidance at 26. If the
employer does decide to pursue a second opinion, it should make
certain that the doctor it selects is qualified and does a thorough
examination, making an individualized assessment based on the
most current medical knowledge and/or the best available objec-

tive evidence. 29 C.F.R. §1630.2 (r). The Sixth Circuit has made
clear that employers are responsible for the “mistakes” of the doc-
tors they retain and rely upon. Guidance at 27; Holiday v. City of
Chattanooga. 206 F. 3d 637 (6th Cir. 2000).

In evaluating conflicting medical evidence between the
employer’s selected physician, and the employee’s treating physi-
cian, the employer should consider the doctor’s respective areas of
expertise, the kind of information each doctor had about the
essential functions of the job in question and the work environment
in general, and whether the opinion is speculative or based on the
current medical knowledge standard discussed above. The employer
should also consider whether a doctor’s opinion is contradicted by
other information known (or reasonably available) to the employer
such as the employee’s successful performance of the job in ques-
tion, or a similar job.

As to specific accommodations requests, employers may
request a doctor’s note or other explanation to support an employee’s
use of sick leave. Employers may also request periodic updates at
reasonable intervals and may make reasonable inquiries or require
a medical examination when an employee seeks to return to work
from leave.

D. Other Circumstances where an Employer May
Lawfully Make Medical Inquiries of Employees
EAP counselors may ask employees seeking assistance for per-

tinent information concerning physical or mental impairments. Such
information must be kept confidential Guidance at 33. Employers
may also make medical inquiries or require physical examinations
pursuant to federal law or regulation, in voluntary wellness pro-
grams, or for voluntary self identification for affirmative action pur-
poses. Guidance at 34-36.

III. Conclusion
Labor and employment practitioners should review the  Guid-

ance as it describes the Commission’s position on employee
inquiries, contains examples and discussion of prohibited and
permitted inquiries and case law citations. The Guidance can be
found at www.eeoc.gov. Practitioners should also consider employee
inquiry claims in their complaints. They are comparatively easy to
establish and have inherent jury appeal as the prohibitions are
designed to protect everyone’s medical privacy.

— END NOTES —
1Adele Rapport is the Regional Attorney for the Detroit District Office of the EEOC. The views
stated in this article are her own and do not constitute EEOC policy or guidance.

2On the same date the Commission issued Guidance on Executive Order 13145: To Prohibit
Discrimination in Federal Employment based on Genetic Information. Both Guidances as well
as our Pre-Employment inquiry Guidance can be obtained on the EEOC web site.

3In the legislative history, Congress stated that an employee’s “actual performance on the job
is, of course, the best measure of ability to do the job.” S. Rep. No. 101-116 at 39 (1989) H.R.
Rep. No. 101-485, pt. 2 at 75 (1990), cited in Guidance at 5.

4Practitioners should be aware that tests that are permissible under the ADA may be subject
to challenge under Title VII if they have an adverse impact on protected groups.

5If an employee who appears to be having performance problems related to a disability fails
to respond to a lawful disability related inquiry or request for a medical examination, the
employer may discipline the employee for performance problems under a uniformly applied
disciplinary polity.  Guidance at 24.

6The Guidance also lists examples of insufficient documentation, including opinions of health
care professionals who do not have the expertise to support opinions about the employee’s
condition, information that fails to describe the functional limitations caused by the disability,
or other factors that suggests that the information provided may not be credible.  Guidance
at 26. �
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BUSINESSES BEWARE:
OSHA ISSUES FINAL
ERGONOMICS RULE

Kurt M. Graham
Varnum, Riddering, Schmidt & Howlett LLP

After weeks of public hearings and reviewing more than
8,000 written public comments, the Occupational Safety and
Health Administration (“OSHA”) announced its controversial
ergonomics rule on November 13, 2000. The rule became effec-
tive January 16, 2001, and covers all general industry employers,
who are not involved in the agricultural, construction, maritime,
or railroad industries.1 This final ergonomics rule has the potential
to affect everyone from assembly line workers to data entry clerks.

What is Ergonomics?
Ergonomics is the science of tailoring a job to workers to pre-

vent injuries caused by wear and tear on the body. If there is a mis-
match between a job’s physical requirements and a worker’s phys-
ical capabilities, musculoskeletal disorders (“MSDs”) may result.
MSDs are injuries of the muscles, nerves, tendons, ligaments, joints,
cartilage, and spinal discs (e.g., carpal tunnel syndrome, ten-
donitis, and herniated discs). Workers who perform the same
motions, work in awkward positions, repeatedly lift heavy objects,
or face a combination of these tasks in their jobs can develop MSDs.
According to OSHA, the new rule will reduce the number and sever-
ity of MSDs caused by exposure to these various risk factors.

Rule Requirements
By October 14, 2001, employers are required to provide their

employees with basic information about MSDs.2 Under this rule,
when an employee reports MSD signs or symptoms, the employer
must determine if they are work-related and examine an employee’s
job to determine if it routinely exposes employees to relevant risk
factors (e.g., repetition, force, awkward postures, and vibration).3

If both are present, the rule allows an employee access to a health-
care professional at no cost.4 The health-care professional must
assess the employee’s medical condition as well as recommend any
necessary work restrictions, such as light-duty work or time off.5

Employers are required to fully maintain an injured employee’s pay
and benefits while they are performing in a light-duty job and at
least 90% of an injured employee’s pay and benefits if they require
time off work.6 These requirements last until either the employee
is able to safely return to his/her former job, a health-care profes-
sional determines the employee can never return to work, or 90 cal-
endar days have passed, whichever first occurs.7 It is important to
note that these requirements significantly exceed the statutory ben-
efit amounts available to injured employees under the Michigan
Workers’ Disability Compensation Act. Therefore, employees
will have a significant financial incentive to claim an MSD injury
caused by ergonomics problems.

Implementation or Establishment of an Ergonomics
Program

An employer must also establish an ergonomics program
that includes management leadership and employee participa-
tion, job hazard analysis, and employee training.8 For isolated cases
of MSDs, employers may use a “Quick-Fix” option and are not
required to implement a full ergonomics program. Employers
qualify for the “Quick-Fix” option if there has been only one prior
MSD incident in a job and no more than two prior MSD incidents

in the entire establishment in the prior 18 months.9 To use the
“Quick-Fix” option, employers must fix the problem job within 90
days.10 The rule also requires an employer to evaluate its ergonomics
program’s effectiveness at least every three years.11

The employer must then examine more broadly if the
employee’s job presents risks to other similarly situated employ-
ees and take steps to reduce such risks. To complete such a job haz-
ard analysis, employers must talk with employees in the job,
observe the job to identify risk factors, and evaluate all risk fac-
tors to determine whether they pose a hazard.12 The employer only
needs to take action in jobs that are the same as the one in which
the MSD incident was reported and pose a hazard to other employ-
ees. “Same jobs” are ones that involve the same tasks and physi-
cal work activities. Employers may use any combination of engi-
neering, administrative and work practice controls to reduce
hazards including: raising or lowering the work surface or chair,
placing equipment directly in front of an employee to eliminate
extended reaches or awkward postures, providing a platform or box
to stand on as a way to eliminate overhead reaching, providing new
tools or equipment and modifying work schedules (e.g., rest
breaks, job rotation, job enlargement).13 Employers are also free to
supplement these controls with personal protective equipment
(PPE), such as vibration-reduction gloves or palm pads, at no cost
to employees. However, PPE can be used alone only where other
controls are not feasible.14

Grandfather Clause
Those employers who already have an existing written

ergonomics program prior to November 13, 2000 may be able to
continue their programs under the grandfather clause of the rule.15

Employers can continue these programs if they meet certain lim-
ited conditions and include the MSD management the rule requires.16

However, employers must have conducted at least a preliminary
review of the elements and effectiveness of their ergonomics pro-
gram prior to January 16, 2001 to take advantage of the grandfa-
ther clause.17

State Ergonomics Rules
States such as Michigan that are under Federal OSHA juris-

diction and operate their own OSHA-approved state plans have until
six months after publication of the final rule (May 13, 2001) to adopt
the Federal rule or develop their own rule that is at least as effec-
tive. At this time, Michigan has not decided whether it will adopt
the Federal rule or develop its own. States that already have a spe-
cific ergonomics rule, such as California and Washington, will have
to revise them if they are less restrictive than the new Federal rule.

Reactions to the Rule
OSHA says the rule will prevent 460,000 injuries each year

and generate over $9 billion in annual benefits, while costing
employers only $4.5 billion per year. Labor organizations have wel-
comed the publication of the final OSHA rule, calling it the
agency’s most important act since Congress signed the Occupational
Safety and Health Act in 1970.

Employers, on the other hand, say the rule is inflexible,
overly burdensome, and not supported by scientific evidence.
They also point to a study by the Employment Policy Foundation
showing how OSHA has under estimated compliance costs and that
the costs of the new ergonomics rule will exceed benefits by a fac-
tor of 15 to 1.
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Numerous industry groups have already filed lawsuits chal-
lenging the validity of the new ergonomics rule. Even labor orga-
nizations have filed suit alleging that the rule is not proactive enough
because unlike other OSHA standards it requires an employee to
be injured before the rules in invoked. These lawsuits, which
have been consolidated before the U.S. Circuit Court of Appeals
for the District of Columbia, along with a new presidential admin-
istration may affect the structure of the rule between the present
date and the primary compliance date of October 14, 2001.

Conclusion
The publication of this rule places employers in a difficult posi-

tion. The rule is so highly politicized that its future depends on the
outcome of numerous lawsuits and the policies of the new Bush
administration. President Bush’s victory raises the possibility that
his administration will attempt to rescind the standard. However,
to revise or repeal the standard, the new Bush administration will
have to start the rule-making process from scratch — a process that
could take years. In the meantime, employers should do as much
as they can to eliminate the potential for MSDs caused by
ergonomics problems. Employers should start carefully reviewing
the requirements of the rule now so they can plan and budget for
the requirements and costs of implementation. At a minimum, all
employers should evaluate their workplace ergonomics efforts and
the ergonomics program grandfather opportunity.

— END NOTES —
1See 29 CFR 1910.900(b)(1)(i)-(iii).
2See 29 CFR 1910.900(x)(1).
3See 29 CFR 1910.900(e)(1), (2).
4See 29 CFR 1910.900(p)(1)(i).
5See 29 CFR 1910.900(q)(1), (2).
6See 29 CFR 1910.900(r)(2), (3).
7See 29 CFR 1910.900(r)(2)(i)-(iii), (3)(i)-(iii).
8See 29 CFR 1910.900(g)(2)(i)-(vi).
9See 29 CFR 1910.900(o)(1).

10See 29 CFR 1910.900(o)(2)(v).
11See 29 CFR 1910.900(u)(1)(i)-(iv).
12See 29 CFR 1910.900(j)(2)(i), (ii).
13See 29 CFR 1910.900(l)(1).
14See 29 CFR 1910.900(l)(2).
15See 29 CFR 1910.900(c)(1).
16See 29 CFR 1910.900(c)(1)(i)-(iii).
17See 29 CFR 1910.900(c)(1)(v). �

Author’s Note: As this article was sent to the printer, Congressional
Republicans began a legislative effort to overturn the ergonomics
rule under the Congressional Review Act (“CRA”). The CRA gives
Congress a 60-day window period in which it must act to overturn
the ergonomics rule. This 60-day period began on the rule’s effec-
tive date, January 16, 2001, and will end March 17, 2001. Under
the CRA, both the House and the Senate must pass a resolution of
disapproval by majority vote to derail the ergonomics rule. If the
resolution is signed by President Bush (as expected) it would repeal
the ergonomics rule and prevent it from being reissued in “sub-
stantially the same form.” A vote is expected as early as March 6,
2001, on a measure to overturn the rule. The votes in both the House
and Senate are expected to be very close given the 50-50 split
between Senate Democrats and Republicans and a narrow 221 to
211 Republican majority in the House. If successful, this effort
would be the first time the CRA has been used to overturn a rule
since its enactment in 1996. � �

COMING TO TERMS WITH
COMPROMISE: A BRIEF

FOR FACILITATIVE
MEDIATION

Stuart M. Israel
Martens, Ice, Geary, Klass,

Legghio, Israel & Gorchow, P.C.

Sometimes there is no acceptable compromise. The litigants’
positions are irreconcilable. It is necessary that a third party — a
jury, a judge, an arbitrator — decide the dispute. Most of the time,
however, compromise is possible, and preferable to litigation.
Most litigants eventually conclude that a negotiated resolution bet-
ter serves their interests than the cost and risks of litigating to third-
party resolution.

Litigation is inflexible. Generally it is a “zero-sum game.” One
party wins, the other loses. One party is “right,” the other “wrong.”
One achieves everything, the other nothing. Litigation is defined
by absolutes. In addition, litigation requires expense, time, work,
and emotional energy. It may require that litigants expose personal,
proprietary or embarrassing information. Its ebbs and flows are
unpredictable and its consequences are uncertain. Litigation can
appear — and can be — irrational. Observing motion day in any
given circuit court may cause one to doubt whether there is order
in the universe. Does a rational person want his fate determined in
this process?

Lawyers understand these things, and that’s why most cases
settle. Litigation may be the fairest alternative to dispute resolu-
tion by personal combat, but reasonable compromise is usually the
better option. Most litigants reach this conclusion, cerebrally and
viscerally, after some experience with the litigation process. Still,
coming to terms with compromise can be difficult.

To a litigant, compromise may have negative connotations. One
sense of the word connotes sacrifice of principle, as in “he com-
promised his ideals” (i.e., sold out). Another sense of the word sug-
gests impropriety, as in “she was caught in a
compromising position” (i.e., doing some-
thing disreputable). Compromise suggests
abandoning purity and right, anathema
to the litigant who has Truth, Justice,
the statute, and contract language on his
side. (“If I’m right, why should I com-
promise?”)

Even the suggestion of compro-
mise may undermine the client’s con-
fidence in the hard-nosed litigator the
client thought she hired. (“Hey, I thought you were on my side!”)
This is exacerbated by cultural phenomena: our “rights” orienta-
tion; our affinity for the Lombardi ethic (“Winning is the only
thing.”); the absolutist outlook inculcated by our religious tradi-
tions; and our expectation that Justice always will neatly triumph,
as it does in 105 minutes on the big screen and 60 minutes on the
small one, even if Paul Newman drinks too much or the Mafia runs
Tom Cruise’s law firm or senior partner Al Pacino really is Satan.

Despite this, to properly serve their clients lawyers must
counsel on available alternatives to litigation and the benefits of
compromise. Michigan Rule of Professional Conduct 2.1 recog-
nizes the lawyer’s role as “advisor” and requires that the lawyer
“render candid advice.” This includes aiding the client to transcend
emotion and assess his true interests and objectives. MRPC 2.1 con-
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“I don’t want to hear the word
compromise!”



tinues: “In rendering advice, a lawyer may refer not only to law
but to other considerations such as moral, economic, social, and
political factors that may be relevant to the client’s situation.” The
comment to MRPC 2.1 elaborates:

Advice couched in narrowly legal terms may be of little
value to a client, especially where practical considerations,
such as cost or effects on other people, are predominant.
Purely technical legal advice, therefore, can sometimes
be inadequate.
MRPC 1.4(b), addressing “communication,” provides: “A

lawyer shall explain a matter to the extent reasonably necessary to
permit the client to make informed decisions regarding the repre-
sentation.” The comment to MRCP 1.4 elaborates: “The client
should have sufficient information to participate intelligently in deci-
sions concerning the objectives of the representation and the
means by which they are to be pursued to the extent the client is
willing and able to do so.” Sometimes the lawyer’s task is simple:
to explain that it doesn’t make sense to go to trial and spend $100
thousand in fees to collect $20 thousand. Sometimes, however, the
lawyer’s task is more difficult. (“I’m right. I will not compromise.
Whose side are you on?”)

Still, most clients eventually understand that compromise
must, at the least, be considered seriously. Helping clients reach
this understanding can be aided by allusion to the wisdom of oth-
ers. There is the lawyer’s aphorism: “A reasonable settlement is
preferable to a good case, because one can always lose a good case.”
There is Judge Learned Hand’s 1926 observation to the New York
Bar: “. . . as a litigant, I should dread a lawsuit beyond almost any-
thing else short of sickness and death.” There is Abraham Lincoln’s
advice, circa 1850, from his “Notes For A Law Lecture”:

Discourage litigation. Persuade your neighbors to com-
promise whenever you can. Point out to them how the
nominal winner is often a real loser — in fees,
expenses and waste of time.

There is Voltaire’s voice of experience: “I
was never ruined but twice — once
when I lost a lawsuit and once when
I won one.” There is Charles Dickens’
description in Bleak House of the
Court of Chancery:

. . . which gives to monied might,
the means abundantly of weary-
ing out the right; which so
exhausts finances, patience,
courage, hope; so overthrows the brain and breaks the
heart; that there is not an honourable man among its prac-
titioners who would not give — who does not often give
— the warning, “Suffer any wrong that can be done
you, rather than come here!”

And there is Ambrose Bierce’s definition of “litigation” in The
Devil’s Dictionary (1911): “A machine which you go into as a pig
and come out of as a sausage.”

Formal recognition of the drawbacks of litigation and the ben-
efits of compromise is at hand. MCR 2.410 endorses non-binding
alternative dispute resolution and empowers courts to order litigants
to participate in ADR. MCR 2.411 gives new status to facilitative
mediation, a process guided by a neutral mediator who assists the
parties’ settlement discussions. See Martin I. Reisig, “Michigan Wel-
comes Alternative Dispute Resolution” and “How Facilitative
Mediation Works,” Vol. 10, No. 3 Labor and Employment Lawnotes
8-9 (Fall 2000). Michigan district and circuit courts, the Equal
Employment Opportunity Commission and others have had suc-
cessful experience with facilitative mediation programs. See e.g.,
Rosalie Tucker Rashavy, “The EEOC Mediation Program,” Vol. 10,
No. 4 Labor and Employment Lawnotes 4-5 (Winter 2000-2001).

I’ve participated in facilitative mediation from both non-
party perspectives, as a mediator and representing litigants. I’ve
found that it generally is a productive undertaking on multiple lev-
els, even if it doesn’t produce settlement. It gives the parties a kind
of confidential “day in court,” where they express their viewpoints
— factual, legal and, often, moral and emotional — directly to their
opponents. This requires that parties clearly articulate their view-
points to a critical audience, which often causes parties to assess
their viewpoints from the opposing perspective, likely for the
first time. Often this process diffuses emotion and  encourages mod-
eration. It may clarify objectives and diminish the parties’ need to
pursue vindication, paving the way to settlement based on ratio-
nal self-interest. At the least, it sharpens the issues and identifies
exactly what is in dispute.

By providing a hospitable forum for communication between
the parties, facilitative mediation can eliminate misunderstanding,
expose common ground, and identify compatible objectives. It is
not unusual for litigants to begin mediation breathing fire and end
— settlement or not — thanking one another for listening. And,
of course, facilitative mediation often does result in settlement.
Communication, aided by the efforts of an effective facilitative
mediator, can overcome what were seemingly insurmountable
differences. Further, an effective mediator can validate the sound
advice already given by the litigants’ lawyers, confirming the
risks and drawbacks of litigation and the benefits of reasonable com-
promise. The facilitative mediator’s neutrally-communicated per-
spective can shed new light on the situation, even if this phe-
nomenon is based on a variation of the dubious principle that an
expert is someone from out of town.

Of course, despite the parties’ good faith and the mediator’s
best efforts, sometimes there is no acceptable compromise, and
nothing will substitute for that real “day in court” and decision by
jury, judge or arbitrator. C’est la guerre. That’s what keeps litiga-
tors in business. At the same time, however, even the most combat-
hardened and partisan litigators serve their clients by counseling
them to consider compromise. In many cases, facilitative media-
tion is an effective way to clear the fog, identify the parties’ true
interests and objectives, test whether there is a reasonable com-
promise, and rationally weigh the alternative: expensive and uncer-
tain litigation, number three on Judge Learned Hand’s dread list,
just behind sickness and death. �
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ACCORDING

TO MCR
2.411(A)(2):

“Mediation” is a
process in which a neutral
third party facilitates com-
munication between parties,
assists in identifying issues, and
helps explore solutions to promote
a mutually acceptable set-
tlement. A mediator has no author-
itative decision-making power.

“Maybe we should consider
talking settlement!”

“Consider these alternatives . . .”
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U.S. SUPREME COURT
ISSUES ARBITRATION

DECISIONS
Andrew M. Mudryk

The Law Offices of Andrew M. Mudryk

The United States Supreme Court issued two decisions involv-
ing arbitration issues. In Eastern Associated Coal Corp. v. United
Mine Workers of America, 121 S Ct 462 (2000), the employee was
a truck driver who tested positive for marijuana use. The employer
had tested the employee pursuant to Department of Transportation
(DOT) regulations requiring random drug testing of workers
engaged in “safety-sensitive” tasks. 49 CFR 382.301, 382.305. The
employer sought to discharge the employee and the union took the
matter to arbitration. The arbitrator concluded that the employee’s
positive drug test did not amount to “just cause” for discharge.
Instead, the arbitrator ordered the employee’s reinstatement as long
as he (1) accepted a suspension without pay, (2) participated in a
substance-abuse program, and (3) underwent drug tests at the
employer’s discretion for five years.

Unfortunately, about a year later, the employee tested positive
for marijuana use again. As before, the employer tried to discharge
the employee and the union took the issue to arbitration. The arbi-
trator again concluded that there was not “just cause” for discharge
because the employee had demonstrated positive performance
for 17 years and he had made a credible appeal about a problem
that caused the one-time lapse in drug use. The arbitrator ordered
the employee’s reinstatement provided that the employee (1)
accept a new suspension without pay; (2) reimburse the employer
and the union for the costs of both arbitration proceedings; (3) con-
tinue to participate in a substance-abuse program; (4) continue to
undergo random drug testing; and (5) provide the employer with
a signed, undated letter of resignation, to take effect if the employee
again tested positive within the next five years.

The employer brought suit in federal district court seeking to
have the arbitrator’s award vacated on the basis that it contravened
public policy against workers who test positive for drugs operat-
ing dangerous machinery. The court held that the award did not vio-
late public policy and the court of appeals affirmed. The Supreme
Court affirmed the court of appeals and held that the employer was
bound by the arbitrator’s ruling.

The Court first noted that the arbitrator’s role, pursuant to the
agreement of the union and the employer, was to interpret the term
“just cause” in the collective bargaining agreement. The court stated
that it had to assume the collective bargaining agreement provided
for the employee’s reinstatement because courts will only set
aside an arbitrator’s interpretation of a contract in rare situations,
such as when the arbitrator exceeds the scope of his or her author-
ity. There was no dispute that the arbitrator did not exceed the scope
of his authority, so his contractual interpretation was binding.

The Court then analyzed whether the employee’s reinstatement
would violate public policy, rendering the collective bargaining
agreement unenforceable. To be applicable, a public policy must
be “explicit,” “well defined,” and “dominant” and “ascertained ‘by
reference to the laws and legal precedents and not from general con-
siderations of supposed public interests.’” Id. at 467 (quoting WR
Grace & Co. v. Rubber Workers, 461 US 757, 766 (1983) (quot-
ing Muschany v. United States, 324 US 49, 66, (1945))).

The Court gleaned the following policies from the relevant
“positive law,” the Omnibus Transportation Employee Testing
Act of 1991, 49 USC 31301 et seq., and the DOT’s implementing
regulations, 49 CFR 382.101 et seq. First, the Court stated that the
statute and regulations contain policies against drug use by employ-
ees in safety-sensitive transportation positions and in favor of drug
testing. Second, they include a policy favoring rehabilitation of
employees who use drugs. Those policies “must be read in light
of background labor law policy that favors determination of dis-
ciplinary questions through arbitration when chosen as a result of
labor-management negotiation.” 121 S Ct at 168.

The Court held that the arbitrator’s award was not contrary to
the policies enunciated in the statute and regulations. The award
did not condone the employee’s conduct or ignore the risk to pub-
lic safety that drug use by truck drivers may pose. Instead, it pun-
ished the employee by suspending him for three months and
depriving him of nearly $9,000 in lost wages. It also required him
to pay both sides’ arbitration costs; insisted on further substance-
abuse treatment and testing; and it made clear that he would be dis-
charged if he failed another test.

The Supreme Court also dealt with arbitration issues in Green
Tree Financial Corp. v. Larketta Randolph, 121 S Ct 513 (2000).
In Green Tree, the Court addressed: (1) whether an order compelling
arbitration and dismissing a party’s underlying claims was subject
to immediate appeal under the Federal Arbitration Act (FAA), 9
USC 1 et seq.; and (2) whether an arbitration agreement that does
not mention arbitration costs and fees is unenforceable because it
fails to protect a party from potentially high arbitration costs.

In Green Tree, plaintiff financed the purchase of a mobile home
through defendant and signed a contract stating that all disputes
would be resolved by binding arbitration. Plaintiff later brought suit
under the Truth in Lending Act, 15 USC 1601 et seq. and the Equal
Credit Opportunity Act, 15 USC 1961-1691f. The district court
granted defendant’s motion to compel arbitration and dismissed
plaintiff’s claims. The court of appeals held that the district court’s
order was appealable and reversed the district court’s ruling com-
pelling arbitration since the agreement was silent regarding the pay-
ment of arbitration expenses. On that basis, the court held that the
agreement posed a risk that plaintiff’s ability to vindicate her statu-
tory rights would be undone by “steep” arbitration costs, and there-
fore was unenforceable.

The Supreme Court affirmed the court of appeals decision that
it had jurisdiction to hear the appeal, but held that the district court
had correctly compelled arbitration. Under 9 USC 16(a)(3), an
appeal may be taken from a final decision with respect to an arbi-
tration that is subject to the FAA. The district court’s order was final
since it left “the court nothing to do but execute the judgment.” Id.
at 519-520. The “order plainly disposed of the entire case on the
merits and left no part of it pending before the court.” Id. at 520.

However, the Court rejected plaintiff’s argument that the
agreement’s silence on the issue of costs rendered it unenforceable.
The Court stated that a party seeking to invalidate an arbitration
agreement on the ground that arbitration would be prohibitively
expensive bears the burden of showing the likelihood of incurring
such costs. Plaintiff failed to meet that burden because there was
no “timely showing at all on the point.” Id. at 523. Because of that
failure, the Court refused to state how detailed the showing of pro-
hibitive expense must be before the party seeking arbitration must
come forward with contrary evidence. �



NLRB PRACTICE AND
PROCEDURE

William C. Schaub, Jr.
Regional Director, Region Seven
National Labor Relations Board

On Friday January 26, 2001, Region Seven’s local Practice and
Procedure Committee met at the Ypsilanti Marriott in connection
with the Labor and Employment Law Section’s mid-winter meet-
ing. Deputy Regional Attorney Joe Barker chaired the meeting in
my absence.

Members of the Committee were pleasantly surprised by the
unexpected appearance of Acting General Counsel Leonard Page.
Leonard shared the latest political rumors from Washington regard-
ing the NLRB’s budget picture and possible appointees to the Board
and as General Counsel.

The Committee discussed three procedural topics during its
meeting, including the use of local regional personnel to conduct
a post-election hearing where objections allege that a Board agent
or the regional office somehow engaged in or contributed to one
or more of the objections. The Committee believed that the need
to assure parties of the Board’s neutrality dictated against the use
of a hearing officer from the same regional office as the alleged mis-
conduct. However, some members of the Committee believed
that if more than one objection was involved, the post-election hear-
ing could be bifurcated in appropriate circumstances to allow the
objection involving the region to be referred to another region for
hearing, while the remaining objections stay within the Region for
disposition or hearing. Members of the Committee also believed
this approach should apply if it was anticipated that a Board
agent might testify at a hearing concerning alleged objectionable
conduct by the parties. Currently, the region does not ordinarily
bifurcate hearings under any of these circumstances.

The region’s current practice of involving the Regional Direc-
tor and other higher level regional management personnel in
selected unfair labor practice settlement discussions, or at the request
of the parties, was considered satisfactory by the Committee.
However, some on the Committee believed that the Assistant to the
Regional Director and other regional management personnel
should routinely become more involved in pre-election hearings.
It was suggested that before any representation petition goes to hear-
ing, a meeting in the regional office should be arranged between
the Assistant to the Regional Director or other regional manage-
ment personnel, the Board agent handling the case, and the par-
ties to discuss potential election agreements or any issues that might
be raised at the pre-election hearing. These meetings should ide-
ally take place at least 3-4 days before the scheduled hearing.
Presently, the region holds such meetings on an ad hoc basis.

The Committee also briefly discussed the Agency’s blocking
charge policy which may result in a representation petition being
held in abeyance until related unfair labor practice charges are
resolved. There was concern expressed by some that the policy has
sometimes been abused to prevent the timely holding of elections.

It was noted that the new NLRB Casehandling Manual on repre-
sentation cases provides more guidance in this area. Thus, Regional
Directors may decide to proceed to an election despite the pendency
of a charge where the nature of the unfair labor practice allegations
are not the type that are likely to influence the outcome of the elec-
tion, or the allegations are relatively isolated and may have affected
only one or a few employees.

My thanks to Deputy Regional Attorney Barker for chairing
this discussion and to all of the Committee members for their input.

The Board recently issued a press release announcing that it
has “unanimously adopted a new policy designed to achieve more
timely processing of cases…..” As most of you know the Board
hears appeals taken by parties from administrative law judge
decisions and also the decisions of regional directors or hearing offi-
cers in representation cases. After the Board members review a case
and cast their votes, a draft majority opinion is prepared in accord-
ance with the internal time targets for such drafts. The new policy
adopted by the Board “establishes deadlines for the preparation and
internal circulation of separate, concurring or dissenting opin-
ions….” It also sets deadlines for any further responses. If the dead-
lines are not met, the Executive Secretary will issue the majority
decision forthwith. In announcing this new policy the Board
stressed that its primary goal over the past two years has been to
reduce the backlog of cases pending before it on appeal. It has sub-
stantially achieved that goal by issuing 95 percent, or all but 21 of
the 424 oldest cases it had targeted for issuance. “The Board’s ulti-
mate goal is to issue decisions in all cases within a few months,
and to have no cases pending on appeal more that a year. The Board
anticipates that its new policy will significantly move the current
Board and future Board forward in achieving this goal.”

While the next meeting of Region Seven’s local Practice and
Procedure Committee will not be held until late summer, I invite
you to submit any questions or issues you want the Committee to
consider. Please submit them to me or any Committee member. �
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LOOKING FOR
Lawnotes Contributors!

Lawnotes is looking for contributions of interest to
Labor and Employment Law Section members.

Contributions may address legal developments, trends
in the law, practice skills or techniques, professional issues,
new books and resources, etc. They can be objective or opin-
ionated, serious or light, humble or self-aggrandizing, long
or short, original or recycled. They can be articles, outlines,
opinions, letters to the editor, cartoons, copyright-free art, or
in any other form suitable for publication.

For information, contact Lawnotes editor Stuart M.
Israel or associate editor John G. Adam at Martens, Ice,
Geary, Klass, Legghio, Israel & Gorchow,  P.C., 1400 North
Park Plaza, 17117 West Nine Mile Road, Southfield, Mich-
igan 48075 or (248) 559-2110 or israel@martensice.com.
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ERWIN B. ELLMANN
Robert J. Finkel

Finkel, Whitefield, Selik, Raymond, 
Ferrara & Feldman

Approximately 24 years ago during a particularly bitter school
strike and oral argument before the Michigan Court of Appeals, and
immediately after the School Board attorney completed his rather
torpid presentation, Erwin Ellmann rose to address the bench and
simply stated “Your Honors, I am underwhelmed!” During his eight
decades practicing law and arbitrating, Erwin Ellmann has con-
versely overwhelmed just about every judge, co-counsel, opponent
and client who has had the pleasure to interact with him. Accord-
ingly, on January 26, 2001, the Labor and Employment Law Sec-
tion justifiably named Erwin as the fifth recipient of its Distin-
guished Service Award. Among those present to honor Erwin
were many of his past partners and associates, co and opposing
counsel, grandson James Boone McElroy, his daughter and son-
in-law, Barbara and Joe McElroy, all from New York, his son Mike
from Boston and his spouse of 55 years, Steffani.

Erwin was born in Detroit in 1915, attended the Detroit pub-
lic schools, went to undergraduate college at the University of
Southern California and University of Michigan from where he
graduated in 1936. He graduated from the University of Michigan
Law School in 1938 and went to work as a law clerk for Justices
Henry Butzel and George E. Bushnell of the Michigan Supreme
Court, some of whose opinions bear Erwin’s undeniable imprint.

Dazzled by the lure of the New Deal, Erwin left Michigan to
go to Washington and the Wage/Hour Division of the U. S. Depart-
ment of Labor. It was at that agency where Erwin litigated many
seminal wage/hour cases. Later, during World War II, Erwin
worked at the Interior Department immersing himself in minimum
coal prices under the Guffey Act and maximum prices under war
time executive orders.

Following the war, Erwin returned to Michigan to practice law
with his father. Soporific with commercial law, or as he puts it, the
“blear and smear of trade,” Erwin became active in Michigan’s
fledgling ACLU, where he could quench his thirst for constitutional
and civil liberties law. As the ACLU’s general counsel and later state
chairman, Erwin helped to achieve many triumphs for human rights,
including the defeat of the one man grand jury system, striking down
the nefarious point system for evaluating unemployment com-
pensation even though they refused to work on Saturdays, the defeat
of “parochiaid” and much other advocacy on behalf of free speech
and civil rights.

But Erwin always kept his hand in labor law, initially repre-
senting private employees and employees before the NLRB,
MESC and in court. In 1965, when the Michigan Legislature
enacted PERA, Erwin was retained by the Michigan Education
Association. Along with Ted Swift, he guided the MEA from a
largely one dimensional organization dominated by school super-
intendents, principals and administrators into the powerful and effec-
tive labor organization it has become. The joyful approach to the
practice of law that has characterized his entire career flourished
during the 60s, 70s and 80s as Erwin now readily admits to hav-
ing invoked on more than a few occasions the Constitution and the
Ku Klux Klan Act to terrorize school boards into honoring teach-
ers’ rights. At the same time, he negotiated probably the first pub-

lic school teacher labor agreements in the country that provided for
agency shop and arbitration of grievances. What Marvin Miller was
to major league baseball players, Erwin was to Michigan public
school teachers, albeit with an infinitely better sense of humor than
Marvin. Even today, school boards are still struggling to rid them-
selves of “oppressive” language Erwin put in to collective bar-
gaining agreements in the 1960s.

During the last half century, in addition to teaching, lecturing
and legal writing, Erwin served as an arbitrator in hundreds of labor,
employment, securities and commercial cases. It is in this capac-
ity that most advocates and laymen observed his insightful anal-
ysis, entertaining wit and mind boggling vocabulary. Only Erwin
could find a way to transform the most mundane dispute into a vehi-
cle of fascinating literary prose.

But, perhaps more than anything else, Erwin Ellmann has been
a teacher and mentor to several generations of labor lawyers.
With his patient oversight, Erwin drilled his pupils that it often isn’t
enough just to know the current judicial, MERC or NLRB prece-
dents; sometimes a carefully placed reference to a decision by the
King’s Bench, or an early 19th Century decision of the Supreme
Court, such as The Steamship Lulu, would do just a little better.

At a time when lawyers seem increasingly to be identified with
the deeds and views of their clients rather than the advocacy they
perform on behalf of their clients, Erwin epitomizes a refreshingly
different concept, one in which a lawyer may properly, ethically
and responsibly advocate on behalf of his or her client, whether it
is an individual, a labor organization or an employer, and do so with
equal passion and zeal. In addition to his literary and oratorical bril-
liance Erwin imbues us with a basic principle: one does not have
to be philosophically extreme or doctrinaire, no matter who or what
entity he or she represents, to win the day.

Erwin has left his mark as an outstanding and creative advo-
cate, as a thoughtful arbitrator and commentator, as a mentor and
colleague and as a friend. He deserves to stand shoulder to shoul-
der with the previous recipients of the Section’s Distinguished Ser-
vice Award, just as he often stood shoulder to shoulder, and occa-
sionally toe to toe, with these same esteemed lawyers. �



ERWIN B. ELLMANN
Harvey I. Wax

Fink, Zausmer & Kaufman, P.C.

When I learned the exciting news that Erwin Ellmann was to
be honored by the Labor and Employment Law Section, I called
Art Przbylowicz and Jim Moore because, after practicing with
Erwin for over 30 years, I wanted to be a part of his special evening.
While Jim told me that the time for introductory remarks was lim-
ited, I prevailed upon him to allow me a few minutes to talk about
the Erwin that I have known for over 35 years.

As I sat down to gather my thoughts and write these remarks,
my first thought was to call the person who, from my professional
experience, would best be able to advise me how to say what I
wanted to say in a few well-chosen but eloquent words. But, of
course it would have been absurd to impose on Erwin to assist in
his own introduction. Even if I had asked him, I know he would
have been too embarrassed to suggest that there is anything unique
about him that would merit comment or be of any special interest
to us. Erwin is a modest man. While he loves to converse at
length with anyone who will listen to the details of some interesting
case he once heard or about a unique personality whom he encoun-
tered, we would be the last person to expound on his own virtues
or accomplishments. We are honoring a very special man.

Erwin is a wonderful teacher with a unique style of imparting
knowledge. While he may not realize it, he has been a significant
influence on me. Whatever legal writing skills I now have I learned
from him. Because of his subtle mentoring style, it was many years
before I realized that I had been a student in Erwin’s class on legal
writing. After reading through a draft of my early attempts at brief
writing, Erwin would scratch his head, wipe his glasses and pro-
ceed to insert paper in the roller of the 75 year old Remington on
his desk. We would then launch into some big-time editing, while
at the same time convincing me that we were engaged in a joint
endeavor making a few minor stylistic changes in my very insight-
ful transcript. As we went along he would suggest that just maybe
we could do without a few paragraphs, that perhaps it would read
a little better if we eliminated this third and fourth argument and

maybe substitute a new argument, or that if we moved this argument
into a footnote — or maybe even the waste basket. Erwin led me
to believe that the final product was mostly my work — and I
believed him. I now know better. It wasn’t until many years later
that it dawned on my how very much I had learned from this incred-
ible teacher. Needless to say, over the years there have been many
other attorneys whose professional development was fostered in this
same subtle and gentle manner — many of whom gathered to honor
Erwin on that snowy night in January in Ypsilanti.

One reason Erwin has been such a great teacher and role model
is his deep love of and respect for the law and his ability to use it
in creative ways to the advantage of his clients. His enthusiasm for
the law hasn’t cooled one bit in the 35 years that I have known him.
The practice of law is as enticing to him today as when he started
practicing over 60 years ago.

When it comes to clients, Erwin has seldom been choosey
about which cause or side he represents. Because he is so adept and
creative, he is equally comfortable arguing any side of any issue.
He is the epitome of the impartiality a lawyer is supposed to
embody. Once Erwin undertakes the cause of a particular client,
he does so with energy, enthusiasm and dedication and can’t rest
until he has read every case, treatise and law review article that his
creative intellect suggests might lead to a novel strategy or argu-
ment. Erwin’s innovative approach to the law is never limited by
what some other lawyer or court might consider to be the accept-
able way of thinking about a particular issue. His novel approaches
have often moved a judge to change his or her mind and convert
a losing cause into victory.

It is common knowledge among those of us who know him
that Erwin has an easy working relationship with each of the many
millions of words that fill Mr. Webster’s unabridged dictionary. I
know of no other person who understands the meaning of so
many words, and is comfortable using all of them in everyday con-
versation. In the years I worked with Erwin I had no need for a dic-
tionary or thesaurus — except when he was on vacation.

Expressing complicated ideas clearly and succinctly, whether
on paper, verbally or, more recently, on the word processor, is yet
another talent that identifies Erwin. Any of you who have read an
arbitration award, a brief or even a letter penned by him know what
I mean. He has an ability to convey his meaning in a style which
is not only legal, but literary as well. While we have many fine arbi-
trators in Michigan, an Ellmann opinion can be distinguished
from all others by its style and wit. If ;you have never read one,
you are missing a real treat.

Erwin spices his legal writings with citations to authority not
commonly used by the rest of us. It is a rare lawyer who can elicit,
on a moment’s notice, an on-point quotation from such unlikely
legal authorities as King Lear, the Book of Job, Greek mythology
or Alexander Pope. Erwin often uses such authorities — and even
more unlikely ones — in a manner intended to convince a judge
that they are just as relevant to the issue at hand as the decision of
some respected court.

What is perhaps most unique about Erwin is the fact that
despite his many abilities and talents and his stature in the legal and
labor law communities, he has managed to retain his charm, wit
and modesty, his concern for others, and his enduring willingness
to share himself with all of use. He truly deserves the Section’s
recognition, properly presented among Erwin’s family, colleagues
and friends. �
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SIXTH CIRCUIT EXAMINES
FAILURE TO PROMOTE,

ADA “REGARDED AS”
CLAIMS, AND HARASSMENT

BY STUDENTS

Gary S. Fealk
Vercruysse Metz & Murray, P.C.

From November of 2000 through January of 2001, the Sixth
Circuit published about 12 cases dealing with a wide variety of labor
and employment issues. The full text of Sixth Circuit decisions are
available on the web at: “http://pacer.ca6.uscourts.gov/opin-
ions/main.php”.

RACE DISCRIMINATION - Application For A Promotion
Is Not Required

The Sixth Circuit has ruled that a management employee can
sue his former employer for discrimination based on a failure to
promote even though he did not apply for the job he claimed he
should have been given. While the employer argued that the
employee was required to show that he applied for the position in
order to sue for race discrimination under Title VII, the Sixth Cir-
cuit found that the general rule did not apply because the employer
never informed the employee that the position was open to him.
Dews v. A.B. Dick Company, 231 F.3d 1016 (6th Cir. 2001).

SEXUAL HARASSMENT - School Found Liable For
Harassment By Students

In Vance v. Spencer County Public School District, 231 F.3d
253 (6th Cir. 2001), the Sixth Circuit held that a student seeking
damages under Title IX established that her school district acted
with deliberate indifference in responding to her complaints of sex-
ual harassment from other students. In Vance, a female student was
subjected to repeated unwanted sexual comments and touchings
during her sixth, seventh and eighth grade years. The girl and her
mother complained to school officials on a number of occasions
including the filing of a formal complaint pursuant to the school’s
harassment policy in May of 1995. The district took no action to
address the allegations before school started later that year. Dur-
ing the first two weeks of the new school year, groups of students
continued to ask her for sexual favors, touched her, and hit her with
books. On August 31, 1995, the girl withdrew from school and later
filed suit. A jury returned a verdict in favor of the girl on all counts
and awarded her $220,000. The school district appealed.

The Sixth Circuit denied the district’s appeals, refusing to find
that it did not act with deliberate indifference. The court explained
that under the deliberate indifference standard, the district is not
liable unless its actions are clearly unreasonable in light of known
circumstances. In this case, the school’s inaction with regard to the
girl’s many complaints constituted deliberate indifference on
behalf of the district. For example, in response to the girl’s formal
complaint in May of 1995, the school’s Title IX coordinator did
not perform an investigation.

VIEW FROM
THE CHAIR

Arthur R. Przybylowicz, Chair
Labor and Employment Law Section

The Section Council has decided to change the format
for the Section meeting held during the State Bar annual meet-
ing in September. I wanted to explain to you the reason for
this change.

The Section annual meeting will still commence with
a business meeting and seminar in the afternoon. Thereafter,
there will be the traditional cocktail party. However, the Coun-
cil has decided to eliminate the dinner. This will allow Sec-
tion members to attend the seminar, exchange greetings
with their colleagues, and still return home by early evening.

Over the past few years, the number of Section members
remaining for the annual dinner has declined significantly.
There has not been a decline in the number of members who
attend the afternoon session, but there has been a definite
trend among members, particularly those who do not live in
the city hosting the annual meeting, to head home after the
cocktail party. It was decided that your dues could be bet-
ter spent in other ways than subsidizing a portion of the
annual dinner. Starting this year, the Section will be paying
for the cost of the Friday luncheon during the annual Labor
and Employment Law Seminar hosted by the Institute of Con-
tinuing Legal Education and co-sponsored by the Section.
While the MSU Management Training Center in Troy is an
excellent facility for the Labor and Employment Law Sem-
inar, the one drawback is the time needed to leave the facil-
ity in order to have lunch. The Section is now going to allow
attendees the opportunity to remain at the Center to visit with
colleagues during lunch on Friday.

The Section will continue to offer a dinner on the Fri-
day evening of the Mid-Winter Meeting each January, as
attendance for that dinner remains high. There appears to be
a much greater willingness on the part of members to spend
the night at a hotel in January than to remain for the annual
dinner in September.

The Council would like to know your views on whether
other conferences or activities should be scheduled or
whether there is a desire to seek to improve the conferences
that have been traditionally offered each year. We also want
to know if you agree or disagree with eliminating the din-
ner from the annual meeting. While the decision has been
made for this September’s meeting, certainly the Council can
reinstate the dinner for the annual meeting next year should
there be significant interest in doing so.

Next year should be a particularly exciting one for the
Section, as we will be celebrating our 50th anniversary. Plans
are already under way for special activities to commemorate
this occasion. We want to insure that we offer the members
of the Section the types of professional and social activities
they desire. Please let the other members of the Council and
me know how you feel on these issues. My e-mail address
is przybylowicz@hotmail.com.



PUBLIC POLICY, ADA, PWDCRA AND ELLIOT-
LARSEN - Dismissal Affirmed

In Hein v. All American Plywood Co., Inc. 232 F.3d 482 (6th
Cir. 2001), the Sixth Circuit upheld the district court’s dismissal
of the plaintiff’s public policy, ADA, Michigan Persons with Dis-
abilities and Elliott-Larsen Civil Rights Act claims of wrongful ter-
mination. Plaintiff, a truck driver, was fired for failing to make a
delivery. Plaintiff’s public policy claim was based on his allega-
tion that he failed to make the delivery because he could not drive
without taking his hypertension medication pursuant to the Fed-
eral Motor Carrier Safety Regulations. This claim was dismissed
because the plaintiff admitted that the employer never told him to
drive without medication and that it was his responsibility to
keep himself medicated. Plaintiff’s disability discrimination claims
were dismissed because, in his medicated state, he was able to per-
form the essential job functions and therefore was not a qualified
individual with a disability.

Plaintiff also brought age and weight discrimination claims,
both of which were dismissed by the district court. The Sixth Cir-
cuit upheld the dismissal of these claims. With regard to plaintiff’s
claim of intentional age discrimination, his only evidence was the
circulation of a modified magazine cover that pictured a gorilla and
was captioned “Wayne Hein Ponders Weight Limit.” The court ruled
that this evidence does not establish a predisposition to discrimi-
nate against older workers as is required to prove a prima facie case
of intentional discrimination under Michigan law. Plaintiff’s sub-
jective belief that the gorilla was “old and wrinkled” cannot sup-
port a prima facie case of intentional age discrimination.

NLRA - Promise Of Free Trip Improperly Affected Election
Results

The Sixth Circuit has held that by promising to pay for trans-
portation to and lodging in Chicago for employees to attend a two
hour union meeting, the union improperly influenced the election.
Accordingly, the court ruled that the NLRB erred in certifying the
union as the bargaining representative of the employees. Comcast
Cablevision -Taylor v. NLRB, 232 F.3d 490 (6th Cir. 2000).

ADA - “Regarded As” Disabled

In Dale Ross v. Campbell Soup, Co. docket no. 99-4203 (Jan-
uary 10, 2001), the Sixth Circuit reversed a trial court’s holding that
granted summary judgment to the employer on plaintiff’s claim that
he was discriminated against because he was “regarded as” hav-
ing a disability. In so holding, the court noted that proving a
“regarded as” case requires proof of an employer’s motive. The court
then stated that the question of “the employer’s motive . . . is rarely
susceptible to resolution at the summary judgment stage.”

FELA - Statute of Limitations

In Campbell v. Grand Trunk Western R.R. Co., docket no. 99-
2245 (January 29, 2001), the Sixth Circuit upheld the dismissal of
plaintiff’s claims because they were time barred under the Federal
Employers Liability Act’s three-year statute of limitations. In this
case, the court observed that the plaintiff knew that he was expe-
riencing numbness and pain in 1994 and that it was caused by his
use of power tools at work. As such, the court ruled that his 1998
lawsuit against his employer for injuries caused by his work was
time-barred. The court rejected plaintiff’s claim that his lawsuit was
timely on the theory that he had no idea that the numbness and pain
that he experienced at night was related to his employment. �

WHAT’S NEW AT
THE WESTERN

DISTRICT
John T. Below and Danielle N. Mammel

Kotz, Sangster, Wysocki and Berg, P.C.

Employer’s After-The-Fact Attempt to Justify Wage
Difference Created A Question Of Fact; However, No
Gender Discrimination Found Under Elliott-Larsen

Preston v. Berendsen Fluid Power, Case No. 5:99-CV-138
(December 22, 2000). Plaintiff claimed gender discrimination
under the Equal Pay Act, 29 U.S.C. § 206 et. seq. and Michigan’s
Elliott-Larsen Civil Rights Act. Defendant employer hired plain-
tiff as a field sales representative (FSR). Her starting salary, how-
ever, was 26-53% lower than four male FSRs. In its defense, defen-
dant claimed technical education and work experience justified the
discrepancy. Unfortunately, defendant already stated it had no stan-
dard for starting salaries but it considered education, work expe-
rience, and professional contacts. While the four male FSRs had
more technical education and experience, the court found this did
not justify the difference in pay because the three-pages of job
responsibilities and qualifications did not include technical knowl-
edge. Defendant’s assertion of this factor created an issue of fact
and Judge Robert Holmes Bell denied defendant’s motion for sum-
mary judgment on this issue.

Plaintiff also claimed sex discrimination because she had
more paperwork, did her own quotes and lacked inside sales sup-
port in comparison to the male FSRs. While plaintiff’s manager
commented that women do not belong in industrial sales, plaintiff
offered no evidence his bias motivated any action. “Evidence of
discriminatory motive must . . . have some relationship with the
employment decision in question; inappropriate but isolated com-
ments that amount to no more than stray remarks in the workplace
will not do.” Venters v. City of Delphi, 23 F.3d 956, 973 (7th Cir.
1997). Therefore, Judge Robert Holmes Bell granted defendant’s
summary judgment motion on plaintiff’s non-pay issues.

It’s Always An Uphill Battle To Overturn An Arbitration
Award, And This Employer Couldn’t Make It; However, No
Attorney Fees to Union

Fox River Paper Company v. United Steel Workers of Amer-
ica, AFL-CIO, CLC Local Union 13120 Case No. 1:99-CV979
(November 6, 2000). Plaintiff employer, Fox River Paper Company,
filed a Section 301 action to vacate the decision and award of Arbi-
trator Patrick McDonald, arguing the award did not address the issue
presented and did not draw its essence from the union agreement.
Both the employer and the union filed cross motions for summary
judgment. Judge Gordon J. Quist denied the company’s motion and
granted the union’s motion for summary judgment, upholding the
arbitration award. As usual, the court cited for support the long line
of cases which state review of an arbitrator’s award is very narrow.
See United Paper Workers International Union, AFL-CIO v. Misco,
Inc., 484 U.S. 29, 36-37; 108 S. Ct. 364 (1987).
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The union sought Rule 11 sanctions, including attorney fees
against the employer for seeking to vacate the award. The court
denied the union’s request under Rule 11 “because the union has
failed to show that it complied with the ‘safe harbor’ requirements
set forth in Rule 11(c)(1)(A) . . .” The court stated, however, that
irrespective of the Rule 11 requirements, the award of attorney fees
in favor of the union would have been denied because “[a]lthough
the court rejects both arguments raised by [the employer], it notes
that certain statements by arbitrator McDonald could conceivably
undermine or give rise to legitimate questions about the basis of
his decision based on those statements, [the employer] had a rea-
sonable basis to question the validity of arbitrator McDonald’s deci-
sion (emphasis added).”

Plaintiffs ADA Accommodation Claim Fails For Lack Of
Jurisdiction Because She Failed To Specify Such Claim 
In EEOC Charge

Caryer v. Michiana Hotels, Inc., Case No. 4:00-CV-90
(November 29, 2000). Judge Gordon J. Quist granted the defen-
dant employer’s motion to dismiss for lack of jurisdiction plain-
tiff’s ADA accommodation claim because “[n]othing in the writ-
ten [EEOC] charge indicates that Caryer was charging that
Michiana failed to comply with Caryer’s request for a reasonable
accommodation.” Despite the fact that plaintiff Caryer identified
several documents in which she alleged or referenced an accom-
modation claim, her charge did not indicate as such and, thus, the
court found that it lacked jurisdiction and dismissed the matter with-
out prejudice. The court found compelling the fact that Caryer had
the assistance of counsel. “Caryer’s charge was expressly limited
to the April 6, 1999, termination, both by Caryer’s own statement
regarding her termination and by her failure to indicate that the
alleged discrimination was a continuing action that occurred ear-
lier than the date of her termination [e.g. a failure to accommodate].
Based on the explicit statements in the charge, which was prepared
by an attorney, the statements in Caryer’s personal statement
would not lead the EEOC to investigate an accommodation
charge.” Accordingly, the court found the plaintiff failed to exhaust
her administrative remedies with respect to her ADA claim and ruled
it was without jurisdiction to preside over the claim or proposed
state law claims under 28 U.S.C. § 1367(a).

Plaintiff Employees Failed To Support Their Claims Of
Fraud, Negligence, Denial Of Due Process And Other
Claims Against Union

Tipton v. Michigan Corrections Organization, et al, Case No.
1:00-CV-398 (November 22, 2000). Plaintiff employees claimed
defendant Michigan Corrections Organization, Service Employ-
ees International Union, Local 526-M, AFL-CIO (“MCO”) com-
mitted fraud, misrepresentation, negligence, conspiracy, denial
of due process, and denial of equal protection under the law, charg-
ing MCO failed to conduct collective bargaining and the contracts
established were invalid, bogus, sham, and make believe. The

plaintiffs also alleged, based on the sham contracts, that MCO
allegedly conspired with the MDOC to collect dues, impose ille-
gal service fees, and impose a legal grievance procedure. The gen-
eral basis for the complaint was the fact that the MCO is over-
seen under the Michigan Constitution by the Michigan Civil
Service Commission, which has “plenary and absolute powers in
its field,” citing Viculin v. Dep’t of Civil Service, 386 Mich 375,
398 (1971).

The plaintiffs specifically argues that the “MCO has harmed
plaintiffs by negotiating sham and invalid contracts, misrepresenting
itself as being the plaintiffs’ best interest, and conspiring to deprive
plaintiffs of their property,” because the Civil Services Commis-
sion retained power over same and thus there was no real “collective
bargaining.” Both the plaintiffs and defendants filed cross-motions
under Fed. R. Civ. P. 12(c) on the pleadings. Judge Robert Holmes
Bell ruled the plaintiffs failed to state a case against the union. The
court stated the collective bargaining system under which the
MCO operated and adopted under the Employee Relations Policy
Rule is not “make believe” or a statutory violation “merely because
it is different from other collective bargaining systems, or because
the agreements reached under this system are subject to rejection
or modification by the CSC.” Judgment was entered against the
plaintiffs and in favor of the defendants.

POST SCRIPTS: The Western District Court and the Federal Bar
Association have adopted a Civility Code for attorneys. The West-
ern District also established training programs and a Civility
Commission to promote Civility Code use. One of the goals of the
Commission is to encourage law firms and lawyers to sign a cer-
tification that they will follow the Civility Code. Those lawyers who
sign the certification will have their names published in a “Civil-
ity Honor Roll” applauding their participation. The Civility Code
can be found on the Michigan Lawyer’s Weekly website in the
“Important Documents” section (www.michlaw.com). the United
States District Court for the Western District of Michigan is also
on the Web: www.miwd.uscourts.gov. �

WHAT’S NEW AT THE WESTERN
DISTRICT
(Continued from page 15)

WRITER’S BLOCK?
You know you’ve been feeling a need to write a feature

article for Lawnotes. But the muse is
elusive. And you just can’t find the
perfect topic. You make the excuse
that it’s the press of other business but

in your heart you know it’s just
writer’s block. We can help. On
request, we will supply you with
ideas for article topics, no strings

attached, free consultation. Also, we will give you our expert
assessment of your ideas, at no charge. No idea is too ridicu-
lous to get assessed. This is how Larry Flynt got started. You
have been unpublished too long. Contact Lawnotes editor Stu-
art M. Israel or associate editor John G. Adam at Martens, Ice,
Geary, Klass, Legghio, Israel & Gorchow,  P.C., 1400 North
Park Plaza, 17117 West Nine Mile Road, Southfield, Mich-
igan 48075 or (248) 559-2110 or israel@martensice.com.
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Regardless, Judge Rosen ruled that the plaintiff failed to
show that the employer’s response to the plaintiff’s complaints was
inadequate. On the contrary, the employer responded to the plain-
tiff’s complaints by “investigating the matter, interviewing employ-
ees, counseling, and where appropriate, suspending the culpable
parties, as well as re-educating the staff about sexual harassment
and the company’s sexual harassment policy.” The plaintiff even
admitted that she thought management was “sincere in their
attempts to resolve her concerns.”

Unfair Treatment Insufficient to Sustain Claim
The plaintiff in Nelson v Daimler Chrysler Corp, 2000 WL

1923505 (ED Mich, 2000), claimed that she was discharged on the
basis of her sex, race and disability. Judge Duggan initially dis-
missed the sex and disability claims because they were beyond the
scope of her EEOC charge. Next, because the plaintiff was replaced
by someone outside her protected class, Judge Duggan found
that the plaintiff presented a prima facie case even though she failed
to show that she was treated differently than a similarly situated
employee. Judge Duggan still dismissed the case, however, because
the plaintiff failed to present evidence of pretext. Judge Duggan
ruled that “[a]lthough the fact that Plaintiff was allegedly not aware
that what she was doing was improper may support a conclusion
that her discharge was unfair, it does not support a conclusion that
the real reason for her discharge was discrimination.” Moreover,
the fact that the employer looked to the plaintiff’s overall record
instead of relying simply on one factor does not indicate that the
discharge was racially motivated.

Lack of Comparables is Fatal to Discrimination Claim
In Wilson v The Budd Co, 2000 WL 1923509 (ED Mich),

Judge Duggan dismissed the plaintiff’s age and race discrimina-
tion claim because she failed to establish that she was either
replaced by, or treated less favorably than a similarly situated,
younger member of an unprotected class.

Undue Delay in Creating a Factual Dispute
In Wolfington v Detroit Public Schools, 2000 WL 1923512

(ED Mich 2000), Judge Zatkoff dismissed the individual defendants
from the plaintiff’s ADA suit because the ADA’s definition of the
term “employer” does not include supervisors. Judge Zatkoff then
granted summary judgment to the employer because the plaintiff
failed to counter the employer’s motion by pointing to specific facts
demonstrating a material issue of fact for trial. Although the
plaintiff’s counsel promised to produce an affidavit that established
a material factual dispute, he had not produced the affidavit after
three months and numerous calls from the Judge’s clerk.

No Preemption for Multi-Employer Trade Association’s Suit
Against Member

In Southeastern Michigan Roofing Contractors Asso, Inc v
C Davis Roofing, 123 F Supp2d 402 (ED Mich, 2000), a multi-
employer trade union sued one of its members for unilaterally offer-
ing the union a higher wage during strike negotiations. The defen-
dant removed the case to federal court, arguing complete preemption
under § 301 of the LMRA. Judge Cohn dismissed the case out of
federal court. Judge Cohn first ruled that there was no authority to
support the view that § 301 preempts claims involving disputes
between multi-employer trade associations and their members.
Judge Cohn also ruled that the issue whether the claim should have
been pursued before the NLRB is a “defense to be argued in what-
ever court the state claim was first asserted; it does not provide a
basis for removal of a state claim to federal court.” �

EASTERN DISTRICT
UPDATE
Jeffrey A. Steele

Brady, Hathaway, Brady, & Bretz

Conclusory Return-to-Work Authorization Failed to Show
Job-Readiness

The plaintiff in Hummel v County of Saginaw, 118 FSupp2d
811 (ED Mich, 2000), took a medical leave of absence to have part
of her lung removed. The plaintiff’s physician authorized her to
return to work in June 1997, two years after her leave of absence
began. However, pursuant to the applicable collective bargaining
agreement limiting leaves of absence to one year, the employer
refused to offer the plaintiff her job back.

The plaintiff sued under the ADA, claiming that the employer
should have accommodated her disability by extending her leave
time. Judge Lawson did not address the parties’ arguments on this
issue. Judge Lawson instead granted summary judgement for the
employer because the plaintiff failed to show that she could per-
form her job as a building security officer with the requested accom-
modation. Although the plaintiff’s physician had authorized the
plaintiff’s return to work, the authorization was conclusory and did
not specifically consider the specific requirements of her job. The
employer’s physician, on the other hand, reviewed the plaintiff’s
pulmonary function tests and concluded that the plaintiff was
unable to perform the strenuous tasks required by her job descrip-
tion. Although the plaintiff admitted that her job sometimes
required her to run to catch adult suspects, the employer’s physi-
cian concluded “her lungs were incapable of supplying the amount
of oxygen necessary to perform exercise as modest as climbing 2
flights of stairs.” Accordingly, the plaintiff failed to create a mate-
rial factual dispute on the issue whether she could have performed
the essential functions of her job even with the extra-year of leave
she requested as an accommodation.

Pre-Complaint Harassment Irrelevant

In Schemansky v California Pizza Kitchen, Inc, 122 F
Supp2d 761 (ED Mich, 2000), a former waitress claimed that mem-
bers of the kitchen staff flirted with her on a daily basis and that
a bus boy once grabbed her breast. The plaintiff did not inform a
manager about these incidents until September 30, 1998, when she
told a supervisor that she had been subjected to “verbal abuse” by
the kitchen and bus staff for “quite a while.” Judge Rosen ruled that
these incidents could not support the plaintiff’s hostile environment
claim because employers under Michigan law “cannot be held
accountable” for conduct that occurred before the plaintiff’s ini-
tial complaint.

Judge Rosen then addressed the post-complaint incidents,
which consisted of kitchen staff taking extra time preparing the
plaintiff’s personal meals, calling the plaintiff foul names in Span-
ish and pretending to spit in the plaintiff’s food. Judge Rosen ruled
that although the alleged incidents were “inappropriate,” there was
no evidence that they occurred because of the plaintiff’s sex.
Judge Rosen then ruled that the plaintiff could not sustain the
“severe and pervasive” requirement because she “has presented evi-
dence of no more than a few isolated incidents of inappropriate and
offensive conduct on the part of a few co-workers that cannot be
fairly characterized as being directed against Plaintiff ‘because of
her sex.’”



MICHIGAN
SUPREME COURT

UPDATE
Kurt M. Graham

Varnum, Riddering, Schmidt & Howlett LLP

Supreme Court Refuses Union’s Request for Information
Under FOIA

Kent County Deputy Sheriff’s Ass’n v Kent County Sheriff and
Kent County, 463 Mich. 353 (2000) (per curiam). The Michigan
Supreme Court held that a sheriff’s department’s internal inves-
tigative disciplinary reports and witness statements were not
obtainable by a union under the Freedom of Information Act
(FOIA). In doing so, the Supreme Court affirmed the Court of
Appeals’ decision on alternative grounds.

The Union grieved the discipline of two unit members, and
instead of making a request under the Public Employment Rela-
tions Act (PERA), the union made a request under FOIA for
copies of the reports on which the sheriff based its disciplinary deci-
sions. when the sheriff refused to provide all of the requested infor-
mation, the union filed suit in circuit court. The circuit court
granted the union’s motion for summary disposition with regard
to its FOIA claim. The Court of Appeals reversed the circuit
court’s decision.

In its opinion, the Court of Appeals addressed three issues. The
first issue was whether state courts have jurisdiction over a pub-
lic sector union’s request for information under FOIA. The
Supreme Court reversed the Court of Appeals’ holding that juris-
diction was improper because the union’s request created an
unfair labor practice issue that fell within MERC’s exclusive
jurisdiction. The Supreme Court found that the union did not pre-
sent the circuit court with an unfair labor practice. Instead, it stated
that “the union [was] simply asking for information available to
any proper party, for any purpose, under a broadly written statute
designed to open the closed files of government.”

The second issue involved whether PERA pre-empted the
union’s FOIA action. The Supreme Court disagreed with the
Court of Appeals’ decision that PERA’s dominance in the field of
labor law precluded an action under FOIA citing the reasons dis-
cussed above. Furthermore, it found that it would be an anomalous
result if a union was unable to obtain public information available
to all other citizens. The Supreme Court stated that “[t]he presence
of an alternative ground for obtaining public records does not pre-
clude application of the FOIA.”

Despite disagreeing with these two parts of the Court of
Appeals’ decision, the Supreme Court agreed with the third part
of the decision that held that the sheriff’s department’s internal
investigation records were exempt from disclosure under FOIA’s
exemption for “personal records of law enforcement agencies”: See
M.C.L. 15.243(1)(t)(ix). The Supreme Court agreed that the pub-
lic’s interest in disclosure (the meaningful arbitration of grievances)
did not outweigh its interest in nondisclosure. Among the reasons
favoring nondisclosure were: 1) public disclosure of records relat-
ing to internal investigations would destroy or severely diminish
the sheriff’s department’s ability to conduct such investigations, 2)
public disclosure could be detrimental to some employees, and 3)
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the union knew the identities of witnesses pertinent to the grievances
at issue and, since many were union members, it had the ability to
independently interview them.

Plaintiff Presented Insufficient Evidence to Establish Fraud
Hord v. Environmental Research Inst. of Michigan, 463 Mich.

399 (2000) (per curiam) reh’g denied, 620 N.W.2d 307 (2000). The
plaintiff accepted a job, sold his New Jersey home and moved to
Michigan. Approximately one year later his employer laid him off
citing economic reasons. The plaintiff filed suit against his former
employer alleging that it had misrepresented its financial health and
that he would not have accepted the job if he had known the com-
pany’s actual financial condition.

The Supreme Court held that plaintiff failed to present evidence
to establish claims for fraudulent misrepresentation and silent
fraud. The focus of plaintiff’s claims was an “operating summary”
that was given to him during his job interview. The operating sum-
mary covered the prior fiscal year and contained financial state-
ments, described the company’s history, and presented a letter from
the company’s president about current and future projects. The
plaintiff testified that he understood the operating summary to rep-
resent the financial status of the company. However, the plaintiff
never claimed that the information contained in the operating
summary was in any way false or misleading. The Court stated that
“[a] plaintiff’s subjective misunderstanding of information that is
not objectively false or misleading cannot mean that a defendant
has committed the tort of fraudulent misrepresentation.”

Plaintiff also claimed that his former employer’s failure to pro-
vide him with more current information suggesting that it was in
much weaker financial condition constituted silent fraud. The
Supreme Court rejected this claim because the plaintiff presented
no evidence that he inquired about the company’s financial con-
dition or requested updated financial information. Defendant was
under no duty, absent an inquiry from plaintiff, to disclose more
recent information about declining revenues and layoffs.

Superior’s Alleged Statement Constituted Direct Evidence
of Age Discrimination

DeBrow v. Century 21 Great Lakes, Inc., 2001 WL 41101
(Mich. 2001) (per curiam). The plaintiff testified during his depo-
sition that his superior told him during a termination meeting that
he was “getting too old for this shit.” The Supreme Court held that
this alleged remark, while “subject to varying interpretations,” con-
stituted “direct evidence of unlawful age discrimination.” The
Supreme Court stated that “[w]hile a factfinder might be convinced
by other evidence regarding the circumstances of the plaintiff’s
removal that it was not motivated in any part by the plaintiff’s age
and that the facially incriminating remark was no more than an
expression of sympathy, such weighing of evidence is for the
factfinder, not for this Court in reviewing a grant of motion for sum-
mary disposition.” Since plaintiff cited direct evidence of unlaw-
ful discrimination, the Court of Appeals erred in applying the
McDonnell Douglas burden shifting analysis and and affirming
summary disposition for the defendant.

Justice Markman’s concurring opinion, while agreeing with
the majority that it was ultimately for the factfinder to determine
which alternative interpretation should be given to the remark,
expressed concern that a wide variety of innocent comments
could be taken out of context and used by a plaintiff to defeat a
motion for summary disposition. �



LABOR AND EMPLOYMENT LAWNOTES (SPRING 2001) Page 19

POST-CLINTON NLRB
George M. Mesrey and Jack Van Hoorelbeke

Clark Hill PLC

Now that the Bush Administration has settled in, what will be
the direction of the NLRB? Before his term ended former Presi-
dent Clinton announced the recess appointment of Dennis P.
Walsh to replace Member Fox. General Counsel Leonard R. Page
also is serving under a recess appointment that expires at the end
of the congressional session. What will President Bush do over the
next few months? Stay tuned. The following is an outline of the
most significant cases decided by the NLRB during the last three
months.

1. SUCCESSORSHIP
Dupont Dow Elastomers L.L.C. 332 NLRB No. 98

The Board found that Respondent DDE was a “perfectly
clear” successor as interpreted in Spruce Up Corp., 309 NLRB 194
(1994), and that it unlawfully failed to bargain prior to setting unit
employees’ initial terms and conditions of employment.

2. ACCESS TO EMPLOYER PREMISES
Albertson’s, Inc. 332 NLRB No. 104

The Board concluded that the Respondent violated the Act by
ordering the representatives of the Unions who were engaged in
peaceful soliciting protected by the Act, to leave the immediate exte-
rior of its retail grocery stores.

Technology Service Solutions 332 NLRB No. 100
The Board held that the Respondent violated the Act by

refusing to provide Electrical Workers (IBEW) Local 111 with a
pre-petition list of names and addresses of bargaining unit employ-
ees where there was no reasonable alternative means for the
Union to communicate with the employees.

3. EMPLOYER DISCRIMINATION
Electrical Workers IBEW Local 48 (Kingston Constructors)
332 NLRB No. 161

The Board found that the Respondent violated the Act by
threatening employees with discharge for failing to pay dues
under the Union’s “market recovery program” (MRP) owing from
their employment on Davis-Bacon projects, and that the Respon-
dent did not violate the Act by attempting to collect MRP dues that
were based on earnings derived from employment on projects that
were not covered by the Davis-Bacon Act.

4. JURISDICTIONAL DISPUTES
Electrical Workers (IBEW) Local 98 (NFF Construction, Inc.)
332 NLRB No. 121

Jurisdictional dispute between IBEW and Carpenters
Metropolitan Regional Council of Philadelphia and Vicinity regard-
ing unloading and installing minibars and microwaves. The Board
awarded the work to the Carpenters.

5. CONTRACT BAR
VFL Technology Corp. 332 NLRB No. 159

The Board denied the employer’s request for review of the
Regional Director’s supplemental decision finding that the incum-
bent United Steelworkers of America (USWA) validly disclaimed
interest in representing the Respondent’s employees, and that the
USWA’s contract with the Employer did not bar the petitions
filed by Teamsters Local 100, Operating Engineers Local 18, and
Laborers Local 265.

6. EMPLOYER INTERFERENCE
Cold Heading Co. 332 NLRB No. 84

The Board concluded that the Employer violated the Act by
removing and transferring machinery to another facility, interro-
gating employees and by threatening employees with plant closure
and job loss if they supported an affiliation between the Cold Head-
ing Employees Committee (the Committee) and the UAW.

7. UNION RESTRAINT AND COERCION
SEIU Local 254 (Brandeis University) 332 NLRB No. 103

The Board majority concluded that the Union did not violate
the Act when it removed an employee from his Union represen-
tative position.

Teamsters Local 282 (TDX Construction Corp.)
332 NLRB No. 82

The Board found that the Union did not violate the Act by
attempting to cause TDX Construction to employ an onsite steward.

Newspaper & Mail Deliverers of New York & Vicinity
332 NLRB No. 77

The Board held that the Union violated the Act by causing or
attempting to cause City and Suburban Delivery System not to hire
the Charging Parties because the had worked during a strike or
lockout.

Textile Processors (Mission Uniform Services)
332 NLRB No. 143

The Board dismissed a complaint that the Respondent Union
unlawfully refused to accept long-time dissident member’s dues
tendered after she no longer worked for a signatory company.

8. PICKETING
Electrical Workers (IBEW) Local 3 (Genmar Electrical
Contracting, Inc.) 332 NLRB No. 123

The Board held that the Respondent violated the Act by pick-
eting at the Genmar’s jobsite in order to force or require Genmar
to recognize or bargain with the Respondent as the bargaining rep-
resentative of its electricians, at a time when Genmar had lawfully
recognized another Union.

9. PROTECTED CONCERTED ACTIVITIES
Robert F. Kennedy Medical Center, 332 NLRB No. 153

The Board concluded that the Union established its 9(a) rep-
resentative status during the term of the parties’ 8(f) contract and
that the Respondent was not free upon expiration of the contract
to withdraw recognition from the Union.

Reese M. Garab d/b/a South Alabama Plumbing
333 NLRB No. 4

The Board concluded that the Respondent violated the Act by
repudiating an 8(f) contract and withdrawing recognition from
Plumbers Local 119.

10. REFUSAL TO HIRE/SALTING
FES (a Division of Thermo Power) 333 NLRB No. 8

The Board concluded the Respondent violated the Act by refus-
ing to hire nine Union applicants for employment.

Sommer Awning Co. 332 NLRB No. 136
The Board concluded that the Respondent violated Section the

Act by refusing to hire 20 applicants for employment because they
participated in Sheet Metal Local 20’s organizing program.

(Continued on page 20)



Gender/Pregnancy Claim Fails: Smith v Goodwill Industries
of West Michigan, Inc, Docket No. 21879 (Neff, P.J.),
December 1, 2000.

Under §2614(a) of the Family and Medical Leave Act
(“FMLA”), 29 USC 2601 et seq., an employee returning from
FMLA leave is entitled to be restored to her position or an equiv-
alent position with equivalent employment benefits, pay, and
other terms and conditions of employment. Tamera Smith’s posi-
tion was eliminated while she was on an approved FMLA mater-
nity leave.

This per curiam opinion addresses an issue of first impression
in Michigan, whether summary disposition under MCR 2.116
(C)(10) on a claimed FMLA violation is warranted once plaintiff
makes a prima facie case. Smith contended that a jury should have
been allowed to decide whether her employer’s stated reasons for
eliminating her position while she was on leave were legitimate and
unrelated to her decision to take maternity leave pursuant to the
FMLA. The Court of Appeals disagreed.

The “burden-shifting” analysis of McDonnell Douglas Corp
v Green, 411 US 792, 802-04, 93 S Ct 1817, 36 L Ed 2d 668 (1973)
is the correct analytical framework in such a case, where there is
only circumstantial, not direct, evidence of discrimination. Once
a prima facie case is established, as here, the burden shifts to defen-
dant to demonstrate that there was a nondiscriminatory reason for
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MICHIGAN COURT OF
APPEALS UPDATE

Rosemary G. Schikora
Dykema Gossett PLLC

Contractually Shorter Limitation Period For Civil Rights
Claims Enforceable: Timko v Oakwood Custom Coating, Inc,
2001 Mich App LEXIS 4 (Gage, J.), January 2, 2001.

In the employment application he filled out, Ernest Timko
agreed that “any action or suit against the firm arising out of my
employment or termination of employment, including, but not lim-
ited to, claims arising under State or Federal civil rights statutes,
must be brought within 180 days of the event giving rise to the
claims or be forever barred.” He also waived any limitations
period to the contrary.

After five and one-half months, Timko, age 71, was terminated
from his employment. Thirteen months later, he sued his employer
for alleged age discrimination in violation of the Elliott Larsen Civil
Rights Act, MCL 37.2101 et seq., MSA 3.548(101) et seq. Timko
v Oakwood Custom Coating, Inc, d/b/a Oakwood Tool & Mold
(Gage, J. January 2, 2001). The trial court granted summary dis-
position under MCR 2.116(C)(7), based on the contractual six-
month limitation period.

The Court of Appeals rejected Timko’s three challenges to this
contractual provision. First, citing Herweyer v Clark Hwy Services,
Inc, 455 Mich 14, 564 NW2d 857 (1997), it reiterated that under
Michigan law, contracting parties may agree to a period of limi-
tation shorter than the otherwise applicable statute of limitation,
as long as the abbreviated period is reasonable. Three requirements
must be met to satisfy the reasonableness test – (1) the claimant
has sufficient opportunity to investigate and file an action, (2) the
time is not so short as to work a practical abrogation of the right
of action, and (3) the action is not barred before the loss or dam-
age can be ascertained. Id. at 20, citing Camelot Excavating Co,
Inc v St Paul Fire & Marine Ins Co, 410 Mich 118, 127, 301 NW2d
275 (1981).

Although no Michigan court had previously addressed the spe-
cific question whether a 180-day limitation period is reasonable in
the context of an employment agreement, the Court of Appeals
noted that at least two federal courts had addressed the issue and
found it reasonable. Citing Myers v Western-Southern Life Ins Co,
849 F2d 259 (CA 6, 1988) and Perez v Western-Southern Life Ins
Co, 1987 WL 16355 (ED Mich, 1987), the Court of Appeals con-
cluded that the 180-day period qualified as reasonable “[b]ecause
[it] does not constitute an inherently unreasonable amount of
time and because plaintiff failed to otherwise demonstrate that the
shortened period unfairly deprived him the opportunity to file his
instant claims.” The Court also observed that both Michigan and
federal law provide for six-month or even shorter periods of lim-
itation in the context of various employment actions. Finding the
challenged provision reasonable led to the Court’s rejection of
Timko’s second argument that the employment contract contain-
ing the shortened limitation period constituted an unenforceable
adhesion contract.

Finally, the Court refused to invalidate this contractual pro-
vision in the employment application based on alleged lacked mutu-
ality of obligation. The enforceability of a contract depends on con-
sideration (employment and wages in this case), not mutuality of
obligation.

Hartmen Brothers Heating & Air-Conditioning, Inc.
332 NLRB No. 142

The Board held that the Respondent violated the Act by
effectively discharging employee and Union “salt,” based on state-
ments he made about organizing its employees.

Westside Painting, Inc. 332 NLRB No. 148
The Board held that the Respondent had violated the Act by

unlawfully interrogating an applicant about his Union sympathies
and refusing to hire  him after he expressed prounion sympathies.

11. SUPERVISORS
Training School at Vineland 332 NLRB No. 152

The Board held that the Employer’s group home managers are
not supervisors within the meaning of Section 2(11) of the Act.

12. FAILURE TO BARGAIN
Bell Atlantic Corp. 332 NLRB No. 168

The Board held that the Respondent violated the Act by
refusing to bargain with Electrical Workers IBEW Systems Coun-
cil T-6 by unilaterally implementing a surcharge for the garnish-
ment of employee’s wages without first providing the Union with
notice and an opportunity to bargain about it.

13. ELECTION OBJECTIONS
Kalustyans, 332 NLRB No. 73

The Board concluded that the intent of the parties to include
three challenged voters in the unit was clear and that the Petitioner
failed to show that their inclusion would be inconsistent with any
express statutory provisions or established Board policies.

Ryder Student Transportation Services 332 NLRB No. 166
Applying Atlantic Limousine, 331 NLRB No. 134 (2000), the

Board found that the Employer engaged in objectionable conduct
by holding a raffle for employees 2 days before the election. �

POST-CLINTON NLRB
(Continued from page 19)



its actions. If defendant satisfies that burden, as it did in this case,
the burden shifts to plaintiff to establish a genuine issue of mate-
rial fact regarding whether defendant’s stated reason was unwor-
thy of belief. Smith failed to come forward with any evidence to
controvert the employer’s affidavits which established a nondis-
criminatory reason for eliminating her position due to a corporate
restructuring. Summary disposition was therefore appropriate.
The Court of Appeals correctly rejected Smith’s argument that her
employer’s “intent” was irrelevant.

Smith also contended that she was not required to prove that
she was replaced by a male in order to establish gender discrim-
ination, only that she was treated differently than a similarly situ-
ated male. The Court of Appeals agreed, but concluded that on the
evidence presented, she failed to establish that she was treated dif-
ferently and therefore summary disposition of her gender dis-
crimination claim was also proper, although for reasons different
than those found by the trial court. Notably, to succeed under a “sim-
ilarly situated” theory, plaintiff must show that “all of the relevant
aspects” of the comparable employee’s employment were “nearly
identical” to plaintiff’s, citing Town v Michigan Bell Telephone Co,
455 Mich 688, 700, 568 NW2d 64 (1997) (emphasis added). The
fact that Smith and the male employee with whom she compared
herself held lateral management positions directly under the same
rehabilitation director on the organizational chart was insufficient
to satisfy this stringent “similarly situated” test.

Finally, the Court rather summarily dismissed Smith’s preg-
nancy discrimination claim, finding that she had offered no evidence
that refuted the legitimacy of defendant’s proffered nondiscrimi-
natory reason for eliminating her position. Summary disposition
on all her claims was affirmed.

Supervisor’s Failure To Stop Harassment By Co-Workers Is
Sufficient To Support Retaliation Claim: Meyer v City of
Center Line, Docket No. 209280 (Markey, P.J.), September
15, 2000.

Plaintiff’s claims of sex discrimination and retaliation were
tried to a jury in Macomb County and resulted in a no cause. On
appeal, plaintiff raised a number of issues pertaining to procedu-
ral matters and an alleged erroneous jury instruction, all of which
were rejected. However, plaintiff successfully raised an issue of first
impression in Michigan, namely, whether harassment by co-work-
ers and a supervisor’s failure to take action to prevent the harass-
ment in retaliation for the employee’s opposition to a violation of
the Civil Rights Act can constitute an “adverse employment
action” for purposes of maintaining a retaliation claim. The Court
of Appeals said yes.

Citing Wilcoxon v Minnesota Mining & Mfg Co, 235 Mich App
347, 364, 597 NW2d 250 (1999), the Court noted that to support
a claim of discrimination, the adverse employment action must be
“materially” adverse, more than a “mere inconvenience or an
alteration of job responsibilities,” and must have an “objective”
basis, rather than the mere subjective impressions of the plaintiff.
Id. The Court of Appeals concluded, however, that a supervisor’s
failure to stop co-workers from harassing an employee, can sup-
port a claim of retaliation. Consequently, the trial court abused its
discretion in excluding, as irrelevant to her retaliation claim, six-
teen offensive notes or cartoons that were allegedly left on plain-
tiff’s desk or around her workstation. �
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MERC UPDATE
Michael M. Shoudy

White, Schneider, Baird, Young & Chiodini, P.C.

Since the previous issue of Lawnotes, the Michigan Employ-
ment Relations Commission has issued nine decisions and orders
in a variety of cases. A brief summary of four of those cases fol-
lows. Of those nine cases, two were representation hearings, two
were unit clarification hearings, four were unfair labor practice hear-
ings, and one was a compliance hearing. Recent decisions of the
Commission can be reviewed on the Bureau of Employment Rela-
tions’ website at www.cis.state.mi.us/ber.

Antrim County and Treasurer
Case No. C99 D-79 (October 30, 2000)

On April 26, 1999, an unfair labor practice charge was filed
by the Teamsters State, County, and Municipal Employees, Local
214, alleging that Antrim County and its Treasurer had violated Sec-
tion 10 of PERA by threatening a bargaining unit employee with
loss of her position if she chose to exercise her right to serve as a
union steward. The Union represents a bargaining unit of approx-
imately 40 full-time and regular part-time employees of Antrim
County. The Employer and the Union are parties to a collective bar-
gaining agreement. The County Treasurer is an elected position,
and there are four employees in the Treasurer’s Office, chief
deputy, two deputies, and a clerk, that are all members of Union’s
bargaining unit.

In November of 1998, the full-time chief deputy went on med-
ical leave. As a result of this medical leave, the Treasurer appointed
Sherry Comben to serve as acting chief deputy. Before this
appointment, Ms. Comben was a deputy II. The appointment to act-
ing chief deputy paid a higher salary than her deputy position. While
serving as the acting chief deputy, the Treasurer observed that Ms.
Comben had signed a posting on the Union bulletin board to
become a steward. Union stewards are responsible for negotiations
and grievance processing. The Treasurer informed Ms. Comben that
she felt being a union steward would conflict with her job as chief
deputy, and Ms. Comben would have to make a choice whether she
wanted to continue to serve as acting chief deputy or serve as a
union steward.

The Treasurer testified that she views the chief deputy posi-
tion as a confidant and may discuss sensitive matters with her. The
Treasurer also testified that she consults the chief deputy regard-
ing employment decisions. The Union argued that the right to hold
union office is central to employee organizational rights, and an
Employer which discourages employees from seeking or holding
such positions violates PERA.

The ALJ noted that the Commission has long held that the
occasional exercise of supervisory functions by deputies when sub-
stituting for elected officials does not preclude their inclusion in
a nonsupervisory bargaining unit. Lapeer County, 1997 MERC Lab
Op 149, 155; Charter Twp of Orien, 1994 MERC Lab Op 87. PERA
protects the right of an individual to hold union office. The Com-
mission has held that a union and an employer may enter a mutual
agreement regarding bargaining representatives. Gogebic Com-
munity College, 1975 MERC Lab Op 663. Absent this type of agree-
ment, however, the Commission has held that an employer must
show a legitimate and substantial business justification for any rule
which restricts the exercise of PERA rights. Michigan State Uni-
versity, 1998 MERC Lab Op 217; Meridian Twp, 1997 MERC Lab
Op 457; City of Southfield, 1988 MERC Lab Op 66; Twp of Red-
ford, 1984 MERC Lab Op 1056.

(Continued on page 22)



City of Grand Rapids (Police Department)
Case No. UC99 K-44 (December 6, 2000)

On November 12, 1999, a petition for unit clarification was
filed by the Association of Public Administrators. The APA sought
to include in its bargaining unit of city supervisory employees a
position entitled “Forensic Services Manager” (“FSM”). The job
was previously entitled “Crime Laboratory Specialist” and was in
the bargaining unit of the APA. During reorganization of the
police department’s crime laboratory, the Employer replaced the
Crime Laboratory Specialist position with the FSM classification.
The APA argued that the two positions are essentially the same and
that they share a community of interest. Further, the APA contends
that the FSM position is supervisory and on that basis alone the clas-
sification must be placed in the city-wide unit of supervisory
employees.

The Grand Rapids Police Officers Labor Council intervened
arguing that the FSM should be included in its unit of crime
scene technicians/police interns. The POLC contended that the new
FSM position is not a true supervisory employee but rather is merely
a “leader” position that may be included in its nonsupervisory unit
with the crime scene technicians. The City took a “neutral posi-
tion” with respect to unit placement.

In 1999, the former Crime Laboratory Specialist was appointed
to the new FSM position. The new FSM position performs some
work similar to the Crime Laboratory Specialist such as packag-
ing and forwarding drug information to the State Police. However,
the FSM is also generally responsible for the administration of the
forensic unit. New and additional responsibilities include: con-
trolling all of the assignments of the technicians, reviewing and eval-
uating their work, and granting them time off. The FSM position
may also recommend and implement discipline, and the position
will be involved in hiring and training technicians.

The Commission found that the FSM position has been
granted real and actual supervisory authority over the operations
of the forensic unit of the police department. The position is not
merely a work leader as argued by POLC.

The intent of the Employer in making the changes to the foren-
sic unit was to upgrade and professionalize its operations and its
management by creating a new supervisory position that would per-
manently manage the unit. The FSM position is in charge of the
forensic services unit on a full-time basis. The responsibilities of
the position have increased greatly since the position was entitled
Crime Laboratory Specialist. Thus, the Commission concluded that
the FSM position is supervisory and cannot be included in the non-
supervisory bargaining unit represented by intervener POLC. In
view of the supervisory status of the FSM classification, the Com-
mission found the APA to be an appropriate unit.

Deckerville Community Schools
Case No. R00 B-19 (December 20, 2000)

A petition for representation election was filed by the Michi-
gan Education Association seeking to represent a unit of full-time
and regular part-time support employees, composed of custodial,
transportation, and food service employees of Deckerville Com-
munity Schools. Petitioner and Employer disagreed as to whether
six unrepresented employees should be added to the support unit.
The unrepresented employees included a bus mechanic and five
part-time cafeteria or food service employees.

The Commission has always reserved the right in litigated rep-
resentation cases to revise the bargaining unit by adding any
unrepresented employees who should be in the unit. City of South-
field, 1989 MERC Lab Op 684, 691; City of Lansing, 1985 MERC
Lab Op 93, 104; Henry Ford Hospital, 1971 MERC Lab Op 636,
639-640. The underlying principle is whether the unrepresented
employees must be allowed to become part of an existing unit in
which they have a community of interest. If that is not possible,
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Employer argued that the legitimate operational and man-
agement concerns of the Treasurer outweighed any “slight” impact
on employee rights under PERA. Further, the Employer argued that
the Treasurer must have complete trust in the chief deputy. The
Commission has rejected the argument that membership in a bar-
gaining unit would jeopardize the trust which an elected official
must have in a deputy. Mackinac County, 1969 MERC Lab Op 479,
482-483; Gratiot County, 1969 MERC Lab Op 425, 428. Thus, the
ALJ found that the Employer had failed to demonstrate that serv-
ing as a union steward would conflict with any responsibilities of
the chief deputy position. Any discretion which the Treasurer has
to appoint or remove the chief deputy is trumped by employee rights
under PERA. Thus, the Treasurer’s actions in threatening Ms.
Comben with the loss of her position as acting chief deputy
should she serve as a union steward interfered with the exercise of
employee rights guaranteed by PERA. Therefore, the Employer vio-
lated Section 10(1)(a). (No exceptions).

Bloomfield Hills School District
Case No. C98 I-192 (December 5, 2000)

On January 20, 2000, the ALJ issued his decision and rec-
ommended order finding that respondent Bloomfield Hills School
District unilaterally removed a position from the bargaining unit
represented by charging party Bloomfield Hills Support Person-
nel Association/Michigan Education Support Personnel Associa-
tion, in violation of Section 10(1)(e) of the PERA. On exception,
the Commission reversed.

The Union represents a bargaining unit consisting of non-
supervisory clerical and secretarial employees of the Bloomfield
Hills School District. The 1994-1997 collective bargaining agree-
ment between the parties included the position of “Accounts
Payable Specialist” as a position in the unit. During negotiations
for a successor contract, the parties discussed reclassification of the
position. On March 4, 1998, the parties reached a tentative agree-
ment on a successor contract. The following month, the Employer
notified the Union that the position at issue would be renamed
“Accounts Payable Coordinator” to reflect the position’s increased
supervisory responsibilities. The Union filed an unfair labor prac-
tice alleging that the Employer’s unilateral removal of the position
from the bargaining unit violated PERA. The Administrative Law
Judge agreed.

On exception, the Commission held that the record established
that the new Accounts Payable Coordinator position had indicia
of supervisory authority. Specifically, the Commission noted that
an individual who is “in charge” of a group of employees is gen-
erally not found to be a supervisor unless he or she has an effec-
tive role in discipline or in recommending discipline. City of
Detroit, Dept of Public Works, 1999 MERC Lab Op 283, 288.

The Commission found that the record established that the
Accounts Payable Coordinator had authority to issue both verbal
and written reprimands without the approval of an immediate
supervisor. The Commission also found that the Accounts Payable
Coordinator had authority to effectively recommend that employ-
ees be hired. To “effectively recommend” means that the individ-
ual’s recommendations are generally accepted by higher authority.

Based on the position’s role in the disciplinary and hiring pro-
cess, as well as the authority to assign work and adjust grievances
at the first step, the Commission concluded that the position is super-
visory as defined by the MERC. As a new supervisory classifica-
tion, the Employer had no duty to negotiate with the Union con-
cerning its creation or placement of the position outside of the unit.
The Commission ordered that the unfair labor practice be dismissed
in its entirety.

MERC UPDATE
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they may form their own residual unit rather than being left with-
out collective bargaining representation. Chelsea School District,
1994 MERC Lab Op 268, 276.

As to the bus mechanic position, the Commission found that
the position possessed a community of interest with the broad sup-
port staff bargaining unit. The Commission noted that it has
always included bus mechanics in broad, support staff bargaining
units. Farwell Area Schools, 1986 MERC Lab Op 671, 672-673;
Northville P S, 1968 MERC Lab Op 279, 283.

As to the cafeteria or food service employees, the Employer
argued that each of the positions was either an irregular part-time,
substitute, or a temporary employee. The Commission found that

the positions at issue are regularly employed by the school district
from six to ten hours per week which exceeds the minimum five
hours per week standard for a school food service operation as set
by the Commission. Holland P S, 1989 MERC Lab Op 584, 588.
Further, the Commission found that the employees at issue “per-
form normal and usual cafeteria duties and clearly have a com-
munity of interest with other representative employees in the
Local 457 bargaining unit.”

The Commission concluded that a question of representation
existed under Section 12 of PERA, and the unit proposed by the
MEA for the purposes of collective bargaining was an appropri-
ate unit. �
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THE JOY OF
LABOR LAW

Supreme Court 5/4 Disables ADA! As if Bush v
Gore was not outrageous enough, the same five jus-

tices ruled that the Americans With Disabilities Act of 1990
(ADA) cannot apply to state government employers. Five Jus-
tices ruled that the record assembled by Congress did not
demonstrate discriminatory activities by states to invoke the Four-
teenth Amendment, Section 5. Trustees of University of Alabama
v. Garrett, No. 99-1240, 2001 WL 173556 ( Feb. 21, 2001).

The five justices treated Congress like a lowly adminis-
trative agency, noting among other things, that while the
“record does show that some States, adopting the tenets of the
eugenics movement of the early part of this century, required
extreme measures such as sterilization of persons suffering from
hereditary mental disease,” these “laws were upheld against con-
stitutional attack 70 years ago in Buck v. Bell (1927).” But since,
ipso facto, no state was in 1990 sterilizing state-employed
“imbeciles” for workplace misconduct, the ADA cannot apply
to states! As Justice Holmes said of poor Ms. Carrie Buck, we
can say of these decisions: “Three generations of imbeciles are
enough.” As for the past, look again at the 1905 Michigan law
which prohibits the marriage of a person adjudged “insane” or
an “imbecile” and provides that those who advise, aid, or abet
such marriages are guilty of a crime. MCLA 551.6.

The NLRA, Title VII, FLSA, OSHA et al., may be next vic-
tims of the Court’s five members. If five can appoint a president,
why can’t they overturn Acts of Congress, whose members are,
after all, are merely elected, and only for limited terms? Bring
back the Lochner era of industrial due process, where laws seek-
ing to regulate the hours of bakers violated the Constitution’s
due process clause! Lochner v. New York, 198 U.S. 45 (1905).

McDonaldization of America. Speaking of imbeciles and
laws regulating bakers, the fast food industry is not just mak-
ing us heavier and unhealthier, infiltrating our schools and mak-
ing our cities unsightly, it is one of the most anti-union indus-
tries in America. A new book, Eric Schlosser’s Fast Food
Nation, surveys the health and social issues caused by the pro-
liferation of the fast food industry as well as its impact on ser-
vice and meat packing workers, their families and communi-
ties, and farmers and ranchers. After reading this book, one will
never eat at a fast food restaurant again. See West Michigan
Plumbing, 333 NLRB No. 61(2001)(“Wagner, himself, was sick
on May 19, having acquired food poisoning at a local fast food
restaurant.”)

Schlosser points out that the “fast food industry pays the
minimum wage to a higher proportion of its workers than any
other American Industry” and that a “low minimum wage has
long been a crucial part of the fast food industry’s business

plan.” (73) Few workers are paid overtime, most have no ben-
efits, and some are forced to work off the clock. (74) Ironically,
fast food chains received “hundreds of millions of dollars in
government subsidies for ‘training’ their workers, “ such as the
“Targeted Jobs Tax Credit and its successor the Work Oppor-
tunity Tax Credit.” (72) Your tax dollars at work.

Speaking of tax dollars, the fast food industry is responsi-
ble in large part for the amendments to the Fair Labor Standards
Act that allow a subminimum wage of $4.25 for workers who
are “less than 20 years of age” during the first 90 days of employ-
ment. 29 U.S.C. 206(g). Do they get fries with that? Perhaps this
is what is meant by “compassionate conservatism.”

Jay Lovestone & “Scoop” Jackson. Communism
wormed its way into labor law. In researching some arcane
NLRA point, I came across a 1948 case referring to Love-
stonites, a word I learned was eponymous for Jay Lovestone
of the AFL-CIO. An anti-union pamphlet attacked the union’s
reputation in words that J. Edgar Hoover would have loved:

The record shows that Marie Duke was an associate of Jay
Lovestone, a man who was described in the Detroit Free
Press as the “Leon Trotsky of American Communism”, the
“predecessor of Earl Browder”, and once “virtual dicta-
tor of the Communist Party in the United States.”Marie
Duke came to the United States from Soviet Russia in
1924, the year that the Communist Party, under Lovestone’s
leadership, came out into the open, after having been
driven underground for advocating the overthrow of the
United States Government by violence and revolution.
Lovestone later fell out with the Communist faction
headed by William Z. Foster, the present head of the
Communists in this country, and launched a program to
infiltrate the American labor movement under the name of
the independent Communist Labor League. Marie Duke
was high in the councils of this Communist faction. The
Bailey Company, 75 NLRB 941, 968-9 (1948)

While the NLRB ruled that new election should be held
due to the employer’s conduct, this leaflet, merely showing the
employer’s “antipathy toward the Union and its leaders,” was
not illegal. Jay Lovestone, it turns out, became a staunch anti-
Communist cold warrior, like Whittaker Chambers. Indeed, the
role of organized labor and Lovestone in helping defeat Com-
munism at home and abroad is forgotten or unknown. Ted Mor-
gan’s A Covert Life: Jay Lovestone Communist, Anti-Com-
munist, and Spymaster covers the life of the former Communist
turned cold warrior for the AFL-CIO. A recent biography by
Robert Gordon Kaufman, Henry M. Jackson: A Life in Politics,
portrays one of America’s greatest senators, the Democrats’
greatest cold warrior, and a staunch ally of labor. Unfortunately,
none of this “research” helped me win my NLRB case, but now
I am prepared to resist red-baiting!

John G. Adam
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