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On July 10, 1997, the Equal Employment Opportunity Com-
mission (“EEOC”) issued itsPolicy Statement on Mandatory
Binding Arbitration of Discrimination Disputes as a Condition of
Employment (“Policy”). The Policy is consistent with the position
taken by the EEOC in processing administrative claims, in the lit-
igation of its cases, and in numerous briefs it has filed on this issue
as an Amicus in the various Circuit Courts. The EEOC’s view is
that pre-dispute mandatory arbitration agreements, particularly those
contained in employment applications, are contrary to the funda-
mental principles of the federal anti-discrimination laws. Accord-
ingly, practitioners should be aware that the EEOC will process
administrative claims and litigate the cases notwithstanding the exis-
tence of an arbitration agreement. As indicated in last quarter’s
Lawnotesarticle on the AstraGuidance, the EEOC has an inde-
pendent right to pursue claims under the federal anti-discrimina-
tion laws in the public interest, even if the employee has waived
its claims to individual relief or to a judicial forum. The Policy
explains the reasons for this continuing commitment to oppose
mandatory arbitration of employment discrimination claims. 

One reason for the opposition to arbitrating for employment
disputes is that it is contrary to fundamental anti-discrimination prin-
ciples and statutorily mandated procedures for implementing
those principles. This country’s policy against discrimination is of
the highest priority, and Congress has decided to implement this
policy through a broad federal statutory scheme to prevent dis-
crimination in the workplace. McKennon v Nashville Banner v Pub-
l’g Co. 513 U.S. 352, 357 (1995); Policy at pp 2-4. The federal gov-
ernment has the primary responsibility for enforcing the federal
anti-discrimination laws. More specifically, Congress gave the
EEOC and the Department of Justice authority to enforce these laws,
while permitting private individuals to bring their claims of
employment discrimination in federal court only after the claims
have been processed by the Commission. Congress recently
emphasized the importance of the federal enforcement scheme when
it enacted the ADA and made the observation that the purpose of
the Act includes: “ensuring that the Federal Government plays a
central role in enforcing the standards established in [the ADA] on
behalf of individuals with disabilities.” 42 U.S.C. §12101(b)(3);
Policy at pp. 4-5.

In addition, while the EEOC is the agency primarily respon-
sible for ensuring the enforcement of federal anti-discrimination
laws through its conciliation and prosecutorial efforts, the courts
have been vested with the responsibility of statutory enforcement

through the interpretation of the statutes, the adjudication of cases,
and the determination of appropriate relief. Policy at p. 6,citing
Kremer v. Chemical Constr. Corp. 454 U.S. 461, 479 n.20 (1982)
and New York Gas Light Club , Inc v. Carey,447 U.S. 54, 64 (1980).
The importance of the federal courts’ responsibility for the devel-
opment and interpretation of the anti-discrimination laws was
emphasized by the Supreme Court in Alexander v. Gardner-Den-
ver,415 U.S. 36, 57 (1974). There the Court observed that the broad
concepts of Title VII require judicial construction and reference to
public law concepts. Policy at 6. In fact, the courts have signifi-
cantly developed the law under Tile VII, including the advancement
of different theories of discrimination, as inGriggs v. Duke Power
Co., 401 U.S. 424 (1974), where the Court established the disparate
impact framework, and Meritor Savings Bank, FSB v. Vinson,477
U.S. 57 (1986), where the Court developed the framework for sex-
ual harassment cases. Policy at 6. Additionally, due to the public
nature of the judicial process, as well as the checks and balances
of the federal system, the Courts and Congress have played a major
role in shaping the law to address various forms of unlawful
workplace conduct, e.g.,Robinson v. Shell Oil Co., 117 S. Ct 843
(1997), where the Court recognized that a former employee may
bring a retaliation claim based on a poor reference. Policy at 7. 

When court rulings have displeased, Congress has amended
the statutes to reflect its perception of the desired effect of the law.
Several examples of Congressional overrides of Supreme Court
decisions can be found in the 1991 Civil Rights Act, 42 U.S.C.
§1981. Private arbitration does not allow for the development of
important precedent by the courts or give Congress the impetus to
amend the laws. Precedents developed by the courts play an
invaluable role in providing guidance to employers and employ-
ees as to their legal rights and responsibilities. The public records
of relief, which are frequently chronicled in the press, also inform
the community about the costs of discrimination, and alert it to the
identity of the employers who have violated the law (and what they
have done). Negative publicity (or the fear of it) can be a power-
ful influence in deterring unlawful conduct. Policy at 8. 

Full enforcement of the federal anti-discrimination laws can-
not be achieved by agency enforcement alone. Access to the
courts is also critical as individual plaintiffs act as “private attor-
neys general” and serve the public interest as well as their own. The
importance of the individual employees’ access to the courts has
been emphasized in recent Supreme Court cases. See, e.g.,McKen-
non, supra; Policy at 8-9.

Mandatory arbitration of employment discrimination dis-
putes also undermines public enforcement of the law because it pri-
oritizes dispute resolution over the public interest and development
of the law. There are also inherent flaws in a private arbitral pro-
cess which make it inappropriate for resolution of such claims. Ini-
tially, the process is private and allows for little public accountability
of the arbitrator or the employer. Policy at 9. The public plays no
role in the selection of the arbitrator, as it does in the election of
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most state judges and the highly public appointment process for
federal judges. Arbitrators are not entrusted with enforcing the dis-
crimination laws in the context of the public values and interests;
rather they are authorized to interpret a private agreement. Since
arbitration is usually a private matter between the parties,employ-
ers involved in the arbitral process are not publicly held account-
able for their conduct. Thus,there is little deterrent effect to arbi-
tral awards, and no ability to detect patterns of discriminatory
conduct in certain industries or by certain employers within an
industry. Policy at 10.

Unlike the judicial system,the private arbitral forum is not
designed, nor capable of, developing the law. More specifically,
there is no precedential effect to decisions,rulings may not be writ-
ten or reasoned, and are subject to review only on very narrow
grounds. Accordingly, the system is inherently inappropriate for
developing the law through precedent. Policy at 11. Additionally,
the arbitral process is inappropriate for vindicating employment dis-
crimination claims because the employee does not have the oppor-
tunity to have the dispute determined by a jury of his or her peers,
discovery is significantly restricted as compared to federal court
discovery, and the arbitral system is not conducive to resolving class
or pattern and practice claims. Further, the employee is also at a
disadvantage because the employer as a “repeat player” in the sys-
tem,is familiar with the pool of arbitrators while the employee is
a “one shot”player. Policy at 12-13. This is in contrast to the col-
lective bargaining arena,where unions are repeat players,and thus
are familiar with individual arbitrators in the pool and often have
input as to which individual arbitrators will be in the pool. 

Further under the arbitral system the employer unilaterally dic-
tates the procedures to be used and the authority of the arbitrator.
The agreements imposed and the procedures chosen are selected
by the employer because it believes that particular process is in its
interest,and it has the superior bargaining power to assure the arbi-
tration agreement is substantively and procedurally beneficial to
it. Policy at 13. 

The use of mandatory arbitration has recently been criticized
by respected national commissions and institutions. For example,
the Dunlop Commission found that recent employer use of arbi-
tration has resulted in a range of programs that include “mecha-
nisms that appear to be of dubious merit for enforcing the public
values embedded in our laws.” Policy at 14,citing Dunlop Report
at 27. The Brock Commission (a Labor Secretary appointed Task
Force charged with examining state and local government practices)
agreed with the Dunlop Commission and recommended that all arbi-
tration agreements be voluntary and post-dispute. Policy at 14-15.
In fact,the National Academy of Arbitrators recently issued a state-
ment opposing mandatory arbitration when it is a condition of
employment and requires waiver of the right to proceed in a judi-
cial or administrative forum. Policy at 15. 

Finally, arbitration agreements are objectionable because
they interfere with the Commission’s ability to enforce the anti-dis-
crimination laws. Employees who sign these agreements may not
know that they can file an EEOC charge notwithstanding the
agreement. Even if they are so advised, they are not likely to do
so if they believe that they cannot recover any damages in the pro-
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ceeding. Accordingly the agreements will chill the reporting of
potential violations, thereby depriving the Commission of the
necessary information about possible violations ordinarily provided
by a charging party.2

The Commission does strongly support voluntary post-dispute
alternative dispute resolution programs. While these programs may
still deprive the public of the benefits of court resolution,there are
some problems in the judicial system as well (such as delays),and
the voluntary programs do provide a good alternative for certain
cases. The Detroit District Office (“DTDO”), as other EEOC Dis-
trict offices,has its own voluntary mediation program which has
successfully settled many charges (approximately 100 in the last
16 months) without the necessity of a full administrative proceeding
or suit. 

The DTDO has litigated arbitration policies in several suits.
In EEOC v. Frank’s Nursery and Craft Inc., Civil Action No. 96-
75021 (E.D. MI. 1996),Judge Zatkoff granted the defendant’s
motion to compel arbitration and dismissed the Commission’s suit.
That decision is currently on appeal. In contrast, in EEOC v.
Wolverine Human Services,Civil Action No. 96-73483 (E.D. MI.
1996),Judge Cohn denied the defendant’s motion for summary
judgement and allowed the case to proceed. In EEOC v. Northwest
Airlines, Inc., Civil Action No. 97-219 ADM/AJB (D. Minn.
1997),Judge Alsop in the District Court of Minnesota granted the
defendant’s motion to compel arbitration but denied the motion to
dismiss the Commission’s case on behalf of similarly situated indi-
viduals (and the public relief aspects of the case),and transferred
that portion of the case to Judge Friedman.3

The Commission’s policy and the position taken in these and
other cases is also consistent with Michigan Supreme Court law
as stated in Heurtebise v. Reliable Business Computers, Inc. 452
Mich. 405,550 N.W, 2d 243 (1997) and Rushton v. Meijer, 453
Mich. 946,557 N.W. 2d 308 (1997). Accordingly, practitioners
should be aware that arbitration policies will not necessarily result
in avoidance of a judicial forum under either state or federal law.

In summary, a final and binding arbitral system is inappropriate
for the resolution of employment discrimination claims for a
number of reasons. Congress has given the prosecutorial respon-
sibility for enforcement of the federal civil r ights laws to the
EEOC,the DOJ and private individuals and the Michigan Legis-
lature has given certain responsibility to the MCDR. The courts,
and not private dispute resolution systems,are charged with assur-
ing compliance with the law. The arbitral system has a number of
weaknesses,not the least of which is that it does not allow for the
development of the law through precedent. Moreover it is private,
confidential and therefore lacks the benefits of public accountability.
This system is also inappropriate for pattern and practice cases
which often begin with one charge or claim. Nor can the arbitra-
tor enforce the broad types of public relief which can be obtained
through litigation. The use of such a system will also chill f iling
of charges with the MDCR and the EEOC and will thereby inter-
fere with their ability to enforce the laws. Finally even the better
protocols are stacked against the employee and are inferior to the
judicial system.

———— END NOTES ————
1Adele Rapport is the Regiona Attorney for the Detroit District Office of the EEOC. The views
in this article are her own and do not constitute EEOC policy or guidance.

2The critical importance of the free flow of information to the EEOC was discussed in my arti-
cle, “”EEOC Guidance on Waivers Under the ADA and Other Civil Rights Laws” in Vol. 7,
No. 4 Lawnotes,the Winter 1997 issue at pp. 6-7.

3The ruling on the motion to compel is not ripe for appeal,so the Commission has not yet deter-
mined whether it will appeal the portion of Judge Alsop’s order concerning the arbitration
of the individual’s claims. ■
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PRACTICAL CONCERNS
AFFECTING THE
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STATUTORY CLAIMS
H. DAVID KELL Y, JR.

The arbitration of statutory employment claims remains con-
troversial1 despite the fact that the United States Supreme Court and
Congress have both embraced it as a means to resolve these
employment disputes,at least under some circumstances. This
development has been a frequent topic of articles in Labor and
Employment Lawnotes.Its proponents declare that it is preferred
because of attributes noted by the Court: its alleged speed, econ-
omy and informality in comparison with litigation. Gilmer v.
Interstate/Johnson Lane Corp., 500 U.S. 20, 31; 55 FEP 1116
(1991). However, there is good reason to suggest that the primary
motivation prompting employers to mandate its use by their
employees is the desire to avoid a jury trial.2 The official support
for, and acquiescence to,the privatized adjudication of public law
issues manifested in the Gilmer decision and Congress’encour-
agement of alternative dispute resolution,including arbitration
where appropriate, in the Civil Rights Act of 1991 and the Amer-
icans with Disabilities Act, raise important questions for our civil
society and constitutional order that cannot be addressed within the
scope of this article. The goal here is more modest:to assist those
who may be considering submission of a statutory claim to arbi-
tration by alerting them to issues they may likely confront,if they
choose arbitration to resolve a particular dispute. While many of
these issues also arise with employer-mandated arbitration, vol-
untary arbitration is its focus. In preparing this article, the author
drew upon published materials and conversations with experienced
practitioners and neutrals. Issues discussed include the reasons a
claimant’s counsel may prefer arbitration; resources to draw upon
in negotiating the procedures to be used, including issues related
to the associated costs; concerns that arise in selecting an arbitra-
tor; adequacy of the remedy; and finality and judicial review.

I. Reasons to Arbitr ate a Statutor y Claim
In Gilmer, the Supreme Court noted that by agreeing to arbi-

tration parties “trade the procedures and opportunity for review of
the courtroom for ... simplicity, informality, and expedition.” 3 The
reference is to the fact that in arbitration discovery is much more
limited; the procedural tools that permit courts to terminate cases
prior to trial are absent; there is a diminished reliance on the rules
of evidence; and there is the expectation that a privately arranged
arbitration will occur well before a court case would come to trial.
Each of these attributes should be considered in evaluating whether
a case is appropriate for arbitration.

As both federal and state court dockets have swollen so that
the judiciary is hard pressed to keep pace with the demand for its
services,the opportunity to arbitrate statutory claims has become
more attractive to many parties. By taking the matter into their own
hands,parties will very likely be able to obtain an earlier decision
through arbitration. An extended delay in resolving a claim may
have undesirable effects on both parties as it demands they con-
tinue to focus their resources on a dispute rooted in the past. For

(Continued on page 4)



claimants,delay may impede their ability to obtain new employ-
ment and to move forward with their lives. A wide range of per-
sonal concerns, including deteriorating health,may prompt a
claimant to want to resolve the matter quickly. For a defendant
organization,delay may mean that the uncertainty and diminished
morale that accompany a charge of discrimination will continue
to undermine its organizational efforts in other areas. Counsel should
take these matters into consideration when advising their clients
regarding a discrimination claim. But as Gilmerrecognizes,choos-
ing to expedite dispute resolution through arbitration comes at a
cost. As the discussion below emphasizes, the arguments the
majority in Gilmer relied upon in concluding that arbitration was
adequate to vindicate the recalcitrant Robert Gilmer’s ADEA
claim provide important guidance about what those costs may be.
Some of these considerations necessitate modifications in proce-
dures that have traditionally been used in arbitration. Counsel must
carefully evaluate whether the relative speed and informality of arbi-
tration will adequately serve their client’s needs in a particular case.
This determination should only be made after considering the extent
to which the relaxed procedures of arbitration will affect the man-
ner in which the claim will be presented and specifically how will
it effect the primary witnesses and proofs. 

This concern leads to a consensus among the plaintiffs’ coun-
sel and neutrals I consulted:arbitrate only if you do not need for-
mal discovery to prove your case or if your proposed agreement
provides for adequate discovery, albeit on an expedited basis. It
should be recalled that one of the reasons Gilmergave for finding
the challenged arbitration procedures adequate was that the NYSE
rules provided for “document production,information requests,
depositions,and subpoenas”,and that while “not as extensive” as
discovery in litigation it was deemed adequate. 500 U.S. at 31. For
the Court, its conclusion that these procedures were adequate
was buttressed by the fact that arbitrators are not bound by the rules
of evidence. Id. This is quite significant because discovery has not
typically been available in arbitration.4 It should be noted that, con-
sistent with the GilmerCourt’s observations,every recent effort to
set forth procedures for the arbitration of employment disputes pro-
vides that the arbitrator may require reasonable discovery.5 This
leads to the following observation: assuming that employer’s
counsel will always prefer arbitration because it eliminates the risk
of a large jury verdict and is conducted in relative privacy, they
should always be prepared to agree to discovery since it will
quite likely be completed more quickly and be less burdensome than
discovery under the court rules. Therefore, plaintiffs’ counsel can
be confident that a demand for procedures to accomplish needed
discovery will be accommodated in negotiating to submit a dispute
to arbitration. 

Concerns about presentation of the plaintiff ’s case and about
the nature of the remedy sought are frequently mentioned as rea-
sons for a plaintiff to agree to arbitrate his claims. A key witness
who is a poor storyteller or who may have other reasons to avoid
testifying in a public forum have been offered as reasons to sub-
mit a claim to arbitration. In considering this,counsel would be well
advised to recognize that many arbitrators take an active role in the
hearing far in excess of that typical of a judge in the courtroom.

Counsel’s ability to shield a witness may actually be diminished,
rather than enhanced, in the arbitral forum. Some of this involve-
ment is simply a manifestation of the informality of the proceed-
ing and the arbitrator’s belief that she needs certain information to
adequately perform her duties. There is also some suggestion
that in accepting responsibility for arbitrating employment dis-
crimination claims,competent and ethical arbitrators must accept
responsibility to ensure the matter is fully aired, and that the
record and law relevant to the claim have been presented. This may
mean they are less inclined to trust the adversarial process to achieve
that result. In either case, counsel will often find they have less,not
more, control over what occurs in the hearing and must be flexi-
ble. This is particularly so because of the relaxed rules regarding
evidentiary matters. The private nature of arbitration may be
highly desirable in some cases where this is a particular concern.
Of course, there is considerable variation in the approach taken in
conducting the hearing by individual arbitrators. To the extent pos-
sible, counsel will want to determine a particular arbitrator’s
approach to these matters.

Similarly, where an arbitrator may be more likely to order rein-
statement than a court, plaintiff ’s counsel may want to arbitrate the
claim. In addition, there is some support for the view that rein-
statement following an arbitration is likely to be more successful
than if it results from a court or agency order. If the case presents
a novel legal issue or there is a need for the court’s authority to com-
pel essential testimony, however, there may be a need to litigate the
claim regardless of the relative attractiveness of arbitration in
that case. 

II. Selecting a Competent Arbitr ator 
If you have determined arbitration is desirable, the process to

be used must be negotiated. This may involve simply agreeing to
use the American Arbitration Association, the National Center for
Dispute Settlement,or other dispute resolution organization to
facilitate the arbitration process,including the selection of an arbi-
trator from panels it has available. Alternatively, you may want to
specify the authority of an arbitrator selected by the parties inde-
pendent of any intermediary organization. If you choose to submit
the matter to an intermediary organization, be aware that this will
add to your expenses. Further, reliance on such organizations does
not ensure selection of an arbitrator competent to hear your case,
and an express waiver of any liability arising from the use of its ser-
vices and the arbitration is typically required. See, e.g., AAA,
National Rules for the Resolution of Employment Disputes§ 35 (d).
“Neither the AAA nor any arbitrator shall be liable to any party for
any act or omission in connection with any arbitration conducted
under these procedures.” The decision to optimize the parties’con-
trol may come easier to experienced counsel,but in either case ensur-
ing that the procedures provide for selection of a competent arbi-
trator familiar with the statutes involved is essential. The problem
of individuals accepting assignments to arbitrate statutory claims
where they lack the requisite knowledge and/or sensitivity to the
issues raised in these cases has been manifest in both securities and
labor arbitration.6 The Gilmer Court’s declaration that judicial
review would be available to ensure that an arbitrator “comply with
the requirements of the statute” reinforces the importance of this cri-
terion in selecting an arbitrator. Gilmer, 500 U.S. at 31-32 n.4.

The opportunity to select the decisionmaker is the hallmark
of private arbitration and its importance can not be overstated. Accu-
rate information regarding potential arbitrators is essential if the
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power to select an arbitrator is to be meaningful. Counsel should
conduct any necessary investigation prior to agreeing to a proposed
arbitrator, if the individual’s professional experience is unfamiliar.
It should be recognized that it is often difficult to verify repre-
sentations made by potential arbitrators,particularly those that relate
to their preparation to address a claim arising under a particular
statute. Since contemporary arbitration is a product of the market
and arbitrators are necessarily engaged in self-promotion to secure
submissions,this is an abiding concern. While arbitrators subject
to the Labor Arbitrators’ Code of Professional Responsibility
have a duty to not accept assignments outside their competence,
an arbitrator may perceive all anti-discrimination laws as essentially
the same. Even experienced counsel may find they lack sufficient
information regarding proposed arbitrators after drawing upon their
established network of contacts. In an appropriate case one may
want to review the potential arbitrators’published opinions before
making a selection. In this regard, it is significant that the Due Pro-
cess Protocol recommends that parties be provided with informa-
tion which would enable the parties to contact representatives of
the parties in the arbitrator’s six most recent cases prior to mak-
ing a their selection. AAA makes a similar commitment in its Rules.
Obviously, making this information available diminishes the pri-
vacy some parties would hope to obtain by opting to arbitrate a
claim. However, providing parties with the information they need
to investigate potential arbitrators is a significant step toward
ensuring that the parties can exercise their right to select an arbi-
trator in a meaningful way. 

In addition to ensuring that an arbitrator possesses the requi-
site competencies,another important aspect of selection is avoid-
ing a biased decisionmaker. All those whom I spoke with mentioned
their concern with bias and ethical lapses affecting arbitration. Some
commentators suggest that arbitration, as a market-based mecha-
nism,has an inherent bias in favor of those parties most likely to
be “repeat players”— employers in the context of arbitration of
employment claims.7 To the extent this tendency exists,it may be
mitigated by the existence of an experienced plaintiff ’s bar that is
prepared to share information. The procedures used should require
potential arbitrators to disclose any ties to either party or any con-
sideration that might affect their independence. In Gilmer, where
the claimant could only choose from among those selected by the
industry, the Court noted with approval that the Exchange’s rules
provided for data about and one challenge to a proposed arbitra-
tor, and found that these rules,along with the arbitrators’ duty to
disclose material information, served to protect the proceedings
from bias. Gilmer, 500 U.S. at 30-31. Importantly, these obliga-
tions are reinforced by the fact that one of the few bases for
vacating an award under the Federal Arbitration Act is the “par-
tiality or corruption” of the arbitrators. Id. While the availability
of relief should such a problem come to light is significant, it is
rarely available and courts are very hesitant to vacate awards
even where the misconduct is egregious.8

Proponents of arbitration like to suggest that it is essentially
the same as adjudication,but faster and cheaper. This might be so,
but in at least one important respect it is more expensive- the arbi-
trator must be paid whereas the public pays judges. Under both
AAA’s Rules and the Due Process Protocolthe arbitrator’s com-
pensation is to be borne equally by the parties,unless the parties
agree to the contrary. AAA Rules at 27,§ 37. The Protocolspecif-
ically declares that “[I]impartiality is best assured by the parties
sharing the fees and expenses of the mediator and arbitrator,” and

suggests that an intermediary organization “might be able to
reduce the bias potential of disparate contributions [should that be
necessary] by forwarding payment … without disclosing the par-
ties’share therein.” Protocol,at 302-203. This view was manifest
in the comments of one of the practitioners I consulted who men-
tioned that a retired judge then serving as a neutral,had cautioned
him about permitting the employer to pay the entire fee, suggest-
ing that his client might regard that as a reason for an unfavorable
award.

Whatever its rationale, splitting the arbitrator’s fee and
expenses has made sense in commercial or labor arbitration where
it would rarely be inequitable given the resources of the entities
involved. However, in the context of arbitrating employment dis-
putes it is quite likely financial resources,like power, will actually
be quite imbalanced. The same approach may not be equitable under
these circumstances. This issue warrants reexamination since the
obligation to pay several thousands of dollars in potential costs may
chill some complainants’willingness to pursue meritorious claims.
It is, in fact,difficult to support the view that an ethical arbitrator
would be influenced unfavorably by a disproportionate allocation
of her fees or that a biased one would adjust his view because a
disfavored party has paid a portion of his fee. Striving for the proper
allocation of fees is not an effective means to ensure ethical deci-
sionmaking in these cases. Additionally, the obligation to pay these
costs was recently held to be unenforceable in a case involving
employer-mandated arbitration of a statutory claim since “no
beneficiary of a federal statute had been required to pay for the ser-
vices of a judge to hear his or her case.” Cole v. Burns International
Security Svcs.,Inc., 105 F.3d 1465,1484 (D.C. Cir. 1997). While
the Cole decision does not by its terms apply to consensual arbi-
tration, counsel would be well advised to review the decision to
ensure that the procedures they intend to use do not burden a party’s
opportunity to fully vindicate his rights.9

III. Preservation of Claimant’ s Statutor y Remedies is
Essential

In agreeing to arbitrate a statutory claim the parties should rec-
ognize that Gilmer is premised in large part on the fact that the
NYSE Rules that established the procedures for the arbitration of
Robert Gilmer’s ADEA claim did not attempt to limit the relief he
could be awarded. On that basis,the Court’s majority found that
arbitration was adequate to serve Congress’objectives,and stated
that “[s]o long as the prospective litigant effectively may vindicate
[his or her] statutory cause of action in the arbitral forum,the statute
will continue to serve both its remedial and deterrent function.”
Gilmer, 500 U.S. at 28. Considered along with the Court’s asser-
tion that the standards of judicial review would ensure that the arbi-
trator complies with the applicable statute, at 31-32 n.4,it should
be clear to all that an agreement to submit the claim to an arbitra-
tor should only change the forum in which the claim is to be
resolved. If the parties intend to obtain a final and binding award,
there should not be any modification in the relief the claimant might
obtain from that which would be available in court. Both the Due
Process Protocoland AAA’s Rules provide that an arbitrator be
authorized to grant whatever relief would be available under the
law if the case were tried in court. Protocol at 302; AAA Rules at
24-25,§ 32. However, the AAA Rules appear to impart discretion
to the arbitrator as to the remedies to be granted, while directing
that “the arbitrator shall assess fees and compensation.” AAA Rules
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at 24-25,§ 32.c (“The arbitrator may grant any remedy or relief
that the arbitrator deems just and equitable...”). This distinction may
be of little significance if the arbitrator appreciates the obligation
to ensure the award complies with the statute, but an agreement to
proceed under these rules could arguably undermine a claim that
an award should be vacated because the arbitrator found liability
but failed to provide relief available under the law. Where the par-
ties choose to proceed under a negotiated agreement,it may be
appropriate to stipulate to the damages to be awarded if liability
is established, or to direct that the arbitrator shall award such relief
as would be available from a court. This would, of course, press
the issue of the reasons the parties are using arbitration to the fore-
ground, but a defendant interested in an enforceable award should
be prepared to use a stipulation since it can serve to limit risk while
furthering its desire to expedite resolution of the dispute.

IV. Judicial Review of Awards Resolving Statutor y Claims

Arbitration is intended to produce a final and binding award
that the parties accept. Accordingly, judicial review of arbitration
awards is quite limited. In the context of arbitration of contract dis-
putes,this judicial deference has meant an award would not be over-
turned simply because the court would have ruled differently on
an issue or has concluded that the arbitrator erred. The well-
established standard insulating awards from review under the
Federal Arbitration Act had required the challenger to demonstrate
that the award reveals a “manifest disregard of the law”. Thus,an
award that failed to grant mandatory attorneys’ fees to the prevailing
claimant was confirmed because the standard requires an error that
“must be readily and instantly perceived” by the ‘average arbitra-
tor’, and the arbitrator must “appreciate the existence of the
clearly governing legal principle but decide to ignore it.” DiRussa
v. Dean Witter Reynolds,Inc., 936 F. Supp. 104 (S.D.N.Y. 1996),
aff ’d, 121 F.3d 818; 74 FEP 726 (2d Cir. 1997). Counsel should
be alerted that part of the reason the Second Circuit panel rejected
the challenge to the award was that the record revealed that coun-
sel had emphasized the state law corollary to the ADEA, under
which an award of attorneys’ fees was discretionary, rather than the
federal statute that mandated the award. This decision serves to rein-
force the fact that parties must be explicit about the statutory require-
ments that govern the arbitrator’s decision if the opportunity for
judicial review is to be meaningful. 

Nevertheless,there are procedures to challenge an award. As
noted above, under the Federal Arbitration Act, which the Gilmer
Court ruled authorized arbitration of Robert Gilmer’s ADEA
claim,evidence of bias or corruption affecting the award will sup-
port a post-award challenge. Gilmer, 500 U.S. at 30, citing 9
U.S.C. § 10(b). Additionally, dissatisfied parties have challenged
awards on the basis that the result violates public policy. Signifi-
cantly, the Sixth Circuit has recognized that where an arbitration
regarding federal statutory rights has occurred “the aggrieved lit-
igant may request a federal court, at the award-enforcement stage,
to determine whether the arbitration award violates public policy”
because the statutory rights were not fully recognized. George Fis-
cher Foundry Sys.Inc. v. Adolph H. Hottinger Maschinenbau

GmbH,55 F..3d 1206,1210 (6th Cir.1995). However, it should be
recognized that these avenues to correct arbitral error will rarely
be available to aid a disappointed party.

The standard for judicial review of an award under the Fed-
eral Arbitration Act has been questioned in the wake of the Gilmer
Court’s expansion of its purview to include statutory anti-dis-
crimination claims. The Court rejected Robert Gilmer’s chal-
lenges because it found that the procedures identified in the NYSE
Rules applicable to arbitrating his claim did not curtail the relief
he could obtain or seriously limit the means available to him to
prove his claim such that he could, in the majority’s view, vindi-
cate his statutory rights in that arbitral forum. The Court had also
rejected his claim that judicial review was too limited, reiterating
its view that while “ necessarily limited, such review is sufficient
to ensure that arbitrators comply with the requirements of the
statute.” Id. at 31 (citation omitted). Based upon this,and the Court’s
reflection upon the attributes of the arbitral regime it found ade-
quate, the court in Cole found that it was required to engage in a
more rigorous review than would have otherwise obtained where
an individual’s statutory claim was made subject to arbitration. The
view that an alternative standard evidencing considerable less
deference is required has been recognized by other courts. DiRussa,
121 F. 3d at 822 (acknowledging the issue but declining to consider
it because appellant had not raised the issue before the district court).
This issue will undoubtedly continue to be the subject of post-award
litigation until the Supreme Court addresses the issue.

Conclusion
As this discussion suggests,the law affecting the arbitration

of statutory claims remains unsettled as it continues to develop. In
agreeing to arbitrate such claims,counsel are well advised to care-
fully consider the various aspects of the procedures they intend to
use to ensure that the arbitration is conducted appropriately and to
continue to follow developments in this still emerging and impor-
tant area of law. 

———— END NOTES ————

1See H. David Kelly, Jr.,An Argument for Retaining the Well Established Distinction Between
Contractual and Statutory Claims in Labor Arbitration, 75 U. DET.-MERCY L. REV. 1,2-
3 n. 2(listing a substantial number of the articles that have been published regarding this devel-
opment),and at 3-4 n. 3 (discussing two circuit court opinions in which judges acknowledged
their displeasure and concern with the Gilmer Court’s embrace of employer-mandated arbi-
tration of statutory claims). 

2See, e.g., RAY J. SCHOONHOVEN, ed. in chief, FAIRWEATHER’S PRACTICE AND PRO-
CEDURE IN LABOR ARBITRATION 528(3rd ed.)(1991)(discussing arbitration in the non-
collective bargaining setting and stating that, in general, the employer has a better chance of
prevailing on any given case if the matter is arbitrated rather than tried to a jury). Also see
the opinion written by the influential jurist,Richard Posner, for the Seventh Circuit panel hold-
ing that bargaining unit members are not barred from bringing suit even though the collec-
tive bargaining agreement has a grievance procedure ending with binding arbitration and an
anti-discrimination clause paralleling the federal statutory protections available to that indi-
vidual,unless they individually agree to arbitrate her claim,and noting that to rule otherwise
in this circumstance would not be “appropriate”, a limitation Congress expressly placed on
its utilization. Pryner v. Tractor Supply Co.,109 F.3d 354,363; 154 LRRM 2806; 73 FEP
615(7th Cir. 1997). Chief Judge Posner commented further that “[I]t w ould be at least a mild
paradox for Congress,having in another amendment that it made to Title VII in 1991 con-
ferred a right to a jury for the first time … to have empowered unions,in those same amend-
ments,to prevent workers from obtaining jury trials in those cases.” Id. (citations omitted). 

3500 U.S. at 31 (quoting Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth,Inc., 473 U.S.
614,628 (1985). 

4See, Laura J. Cooper, Discovery in Labor Arbitration, 72 MINN. L. REV. 1281 (1988)(not-
ing the traditional absence and contemporary uncertainty regarding discovery in arbitration).

5See, e.g., A Due Process Protocol for Mediation and Arbitration of Statutory Disputes Aris-
ing Out of the Employment Relationship,in New Challenges and Expanding Responsibili-
ties,Appendix B at 298-304,Proceedings of the 48th Annual Meeting, National Academy
of Arbitrators,ed. Joyce M. Nijita (1996)[“Protocol”](a document developed by a number of
influential individuals from professional associations,governmental bodies,and employee
advocacy groups); AAA, National Rules for the Resolution of Employment Disputes
13(1997)[“AAA ”]; and Commission on the Future of Worker-Management Relations [“Dun-
lop Commission],Report and Recommendation 31(U.S. Dept. of Labor & U.S. Dept. of Com-
merce)(1994).
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6See, Stuart H. Bompey and Andrea H. Stempel,Four Years Later: A Look at Compulsory Arbi-
tration of Employment Discrimination Claims afterGilmer v. Interstate/Johnson Lane Corp.,
21 EMP. REL. L. J. 21,37-43 (No. 2,Autumn 1995) (the authors of the article include an unof-
ficial survey that indicates employers prevailed on the discrimination claim in 76 % of the
NASD arbitrations and in 59 % of the NYSE arbitrations. The authors also acknowledge a
Governmental Accounting Office report that spurred controversy when it revealed that these
organizations’rules provided that arbitrators “be knowledgeable in the area of controversy”,
but that neither operated to ensure that assignments were made based on the requisite exper-
tise. Id. at 43.). Also see, Megan L. Dunphy, Comment,Mandatory Arbitration: Stripping Secu-
rities Industry Employees of Their Civil Rights, 44 CATH. U. L. REV. 1169,1172 n.13
(1995)(relating a report in the Wall Street Journal regarding the NYSE’s handling of a woman’s
sexual harassment claim by assigning it to three male arbitrators,none of whom had any train-
ing or experience in discrimination cases,and noting that that panel dismissed her claims after
comparing the crude and offensive treatment she experienced with “industry norms” rather
than the established legal standards.) Labor arbitrators have also been criticized for failing
to approach these cases appropriately where judgments vacating two awards that ordered the
reinstatement of men discharged for sexual harassment on public policy grounds were both
affirmed on appeal. See, Stroehman Bakeries,Inc. v. Local 776,IBT, 969 F.2d 1436; 140 LRRM
2625; 59 FEP 249 (3d Cir, 1992),cert. denied, 113 S. Ct. 660 (1992); Newsday, Inc. v. Long
Island Typographical Union,No. 915,915 F.2d 840; 135 LRRM 2659; 54 FEP 24 (2d Cir.
1990),cert. denied, 111 S.Ct. 1314 (1991); Chris Baker, Comment,Sexual Harassment v. Labor
Arbitration: Does Reinstating Sexual Harassers Violate Public Policy? 61 U. CINN. L. REV.
1361 (1993); Lamont E. Stallworth and Martin H. Malin,Conflicts Arising Out of Work Force
Diversity, in Arbitration and the Changing World of Work,113-129,Proceedings of the 47th
Annual Meeting, National Academy of Arbitrators,ed. Gladys W. Gruenberg (1994). 

7See, Cole v. Burns International Security Svcs.,Inc., 105 F.3d 1465,1476,1485 n. 18; 72 FEP
1775 (D.C. Cir.1997); Sarah Rudolph Cole, Incentives and Arbitration: the Case Against
Enforcement of Executory Arbitration Agreements Between Employers and Employees,64
UMKC L. REV. 449(1996). 

8See, Perry A. Zirkel and Peter D. Winebrake, Legal Boundaries for Partiality and Miscon-
duct of Labor Arbitrators,3 DET. COLL. L. REV. 679 (1992)(collecting cases relating to arbi-
tral bias and other misconduct affecting viability of an award. This article reveals that even
when evidence of impropriety comes to light,the courts are reluctant to vacate an award).

9While the decision is not binding precedent other than in the D.C. Circuit, the opinion is likely
to prove influential in shaping this developing law since its author, Chief Judge Harry
Edwards,had been an active labor arbitrator and law professor prior to being appointed to
the bench and has written numerous articles addressing the use of arbitration to resolve statu-
tory claims. For a case finding Judge Edwards reasoning persuasive, see Shankle v. B-G Main-
tenance Mgmt. of Colorado,Inc., 74 FEP 94 (D. Colo. 1997).■

1997 APPELLATE REVIEW
OF MERC DECISIONS

Roy L. Roulhac
Administrative Law Judge

Michigan Employment Relations Commission
Michigan Supreme Court

Clerical-Technical Union of Michigan State University v
Michigan State University Board of Trustees and Michigan State
University Administrative-Professional Association, MEA/NEA
(Intervenor),455 Mich 862 (July 15,1997). The Court “in lieu of
granting leave to appeal”reversed the Court of Appeals (214 Mich
App 42 (1995) and reinstated MERC’s decisions which are reported
at 1993 MERC Lab Op 409 and 1993 MERC Lab Op 345. Accord-
ing to the Supreme Court, the Court of Appeals exceeded the
scope of its review power and substituted its own judgment for
MERC’s. The Commission had refused to order a return to the sta-
tus quo although it found the employer guilty of a unilaterally remov-
ing positions from a bargaining unit. The Court of Appeals had also
concluded that MERC erred by not making a finding of whether the
employer provided illegal assistance to the intervenor and for fail-
ing to make a finding on the appropriate bargaining unit.

Michigan Court of Appeals
In orders issued on February 13, 1997,in cases involving

AFSCME and various residential care providers, the Court dis-
missed as moot eight appeals by the Michigan Department of Men-
tal Health (MDMH) which challenged MERC’s finding that
MDMH and the providers were joint employers. In 1996 PA 543,
the legislature redefined the definition of public employee under
PERA to mean individuals “employed by a private organization or
entity that provides services under a time-limited contract with the
state or a political subdivision of the state.” This amendment
eliminated the MDMH as an empoyer of employees working in
group homes. Further, the NLRB has begun exerting jurisdiction
over such providers. See Management Training Corp.,317 NLRB
1355 (1995) and Pikeville United Methodist Hospital v NLRB, ____
F3rd ___6th Cir, 1997); 1997 U.S. App. LEXIS 6089. Subsequently,
on March 24,the Court, pursuant to the parties stipulation,dismissed
24 similar cases and in Central States Community Service and
Michigan Department of Mental Health and AFSCME (COA Dkt
No. 189836,October 14,1997,unpublished) vacated MERC’s find-
ing that Central States and the Michigan Department of Mental
Health were jointly liable for certain unfair labor practices,includ-
ing discriminating against employees for union organizing. It
noted that the labor activity was at least “arguably” subject to the
provision of the NLRA. MERC’s opinion is reported at 1995
MERC Lab Op 552. MERC has dismissed all pending cases in
which AFSCME alleged that MDMH and residential home
providers were joint employers.

Van der Waard v Chelsa Bus Driver Association (COA Dkt No.
190579,January 7, 1997, unpublished). The Court affirmed
MERC’s order directing the Chelsa Bus Drivers Association to pay
the charging party $7,018.40,plus interest,for causing her discharge
for non-payment of union dues. The Union failed to properly notify
Van Der Waard of her dues arrearage and offer her an opportunity
to make payment. On appeal,the Court rejected the Union’s claim
that the ALJ erred by denying its request to review a confidential
settlement agreement between Charging Party and the Chelsa
School District and thereby impeded its ability to cross-examine
a witness who testified against it. MERC’s decision are reported
at 1994 MERC Lab Op 310 and 1995 MERC Lab Op 623. 
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DISTINGUISHED SERVICE AWARD
NOMIN ATIONS SOUGHT

The Labor and Employment Law Section’s Distin-
guished Service Award honors individuals who: (1) have
made major contributions to the practice of labor and/or
employment law; (2) reflect the highest ethical principles:
(3) have advanced the development of labor and/or employ-
ment law; (4) have a long established commitment to excel-
lence; and (5) are recognized and respected by all con-
stituencies in the Section.

The 1998 Award was presented to William M. Saxton
at the Section’s mid-winter meeting. Theodore Sachs was the
1997 recipient.

Awardees are invited to present a $1000 scholarship to
the law school of their choice. Nominations for future Award
recipients should be addressed to Virginia Metz,Vercruysse,
Metz & Murray, Suite 200,31780 Telegraph Road, Bingham
Farms,Michigan 48025-3469.



Reid v City of Flint and Flint Fire Fighters Union(COA Dkt
No. 17831,March 25,1997,unpublished). Reid was discharged
from his fire fighter position in 1987. In a June 1989,MERC dis-
missed his charge that the union did not breach its duty of fair rep-
resentation. Reid filed exception with MERC and a motion for
reconsideration but failed to appeal to the Court. Four years later,
Reid again filed a MERC charge arising from the same events that
formed the basis for his first complaint; this time against both the
union and the city. The Court affirmed the Commission’s dismissal
of his new action,finding that the claim against the city was barred
by the statute of limitations and the claim against the union was
barred under the doctrine of res judicata. The Court rejected
Plaintiff ’s argument that the six month limitation period was
tolled by filing a suit against the city in federal district court (the
lawsuit did not involve the same cause of action although it arose
from the same facts,i.e., charging party’s discharge) and the sub-
sequent filing of a complaint with MERC within six months after
the US Supreme Court denied certiorari. Arguing against application
of the doctrine of res judicata, Plaintiff claimed to have alleged a
new charge of “wrongful conspiracy in violation of MCL 423.24(a)
[MSA 17.454(26)(a),]”which provides for criminal penalties in
cases of conspiracy to violate the state’s labor dispute laws.

Wayne County and Local 1659,Council 25,AFSCME and
AFSCME Council 25 & AFSCME Locals 25 and 409 and AFSCME
Local 101(COA Dkt No. 190660,April 11, 1997,unpublished).
The Court affirmed MERC’s decision to accrete a unit of Wayne
County former Wayne County Road Commission nonsupervi-
sory employees who had continued to be represented by AFSCME
Local 101 long after the Road Commission was abolished to a non-
supervisory unit of Wayne County employees represented by
AFSCME Local 1659. The Court rejected Local 101’s,Council 25’s
and two other intervening locals’argument that the Commission
erred in issuing its decision without an evidentiary hearing. The
Court, citing Sault Ste Marie Area Public Schools v Michigan Edu-
cation Ass’n,213 Mich App 176,182 (1095),noted that the Com-
mission is not required to hold a hearing in representation cases
because they are not contested cases under the Michigan Admin-
istrative Procedures Act. The Court defined a contested case to be
a proceeding in which a determination of the legal rights,duties
or privileges of a named party is required by law to be made after
an opportunity for an evidentiary hearing. MCL 24.203(3); MSA
3.560(103)(3). Section 12 of PERA gives MERC the discretion to
determine whether to hold a hearing regarding a representation ques-
tion. MERC’s decisions are reported at 1995 MERC Lab Op 419
and 1995 MERC lab Op 616.

Kent County Deputy Sheriff ’s Ass’n and Kent County Sheriff
& County of Kent andKent County Employees Union,(Dkt No.
COA 195601,August 19,1997,unpublished). The Court rejected
the union’s challenge to MERC’s decision that the employer’s cre-
ation of four new positions within the corrections division as a result
of the jail’s construction and renovation was not a mandatory bar-
gaining subject. The Court, relying on Southfield Police v South-
field, 433 Mich 168,168 (1989),held that since the association
failed to make an initial showing that the duties assigned to the new
positions has been performed exclusively by its corrections offi-
cers, no duty to bargain existed. MERC’s decision is reported at
1996 MERC Lab Op 294.

POAM v Ottawa County Sheriff (COA Dkt No. 194712,
November 21,1997,unpublished). The union’s charge alleged that
the employer’s discipline of the union’s vice president for statements

he made to the media constituted inference, restraint and/or coer-
cion in violation of Section 9 of PERA. In a Grand Rapids Press
news article regarding a jail break which resulted in a police offi-
cer’s death, the vice president was critical of staffing levels and jail
conditions. MERC’s held that the sheriff had a substantial and legit-
imate business justification for reprimanding the officer for vio-
lating rules concerning unauthorized communications with the
media.

The Court disagreed and found that the officer spoke in his
capacity as a union officer on behalf of the membership about mat-
ters which were clearly directed at matters of ongoing concern to
the union. The Court observed that the statement constituted con-
certed protected activity and no competent evidence existed to show
that confidential information was revealed, the statements were inac-
curate, or they impeded an ongoing criminal investigation. MERC’s
decision is reported at 1996 MERC Lab Op 221.

Compare City of Detroit, 1997 MERC Lab Op 457,where, on
exceptions,the Commission affirmed ALJ holding that false state-
ment to media by union president which could have alarmed pub-
lic was not protected activity and employer had legitimate and sub-
stantial business justification to restrict his statement. The president
had incorrectly told the media that the township had stopped call-
ing off-duty firefighters in for fire runs. ■
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BOARD SURFING ON THE
WORLD WIDE WEB

John G. Adam
Martens,Ice, Geary, Klass,

Legghio, Israel & Gorchow, P.C.
According to the Supreme Court “[n]avigating the Web

is relatively straightforward.” ACLU v. Reno(1997). This is
true for the National Labor Relations Board’s excellent and
easy-to-use Web site at http://www.nlrb.gov.

The full text of Board decisions,from volume 321
NLRB, which starts April 22, 1996,to volume 325 NLRB,
is available online using Adobe Acrobat Reader. LEXIS,
searches can be conducted using key words (e.g. “joint
employer”). Unfortunately, the key word is not highlighted
in the text, which means the entire decision must be read to
see if it is relevant. (Not that reading the decisions is a bad
idea.) Nonetheless,it is a great and inexpensive research tool.

The Web site posts the Board’s weekly summary of deci-
sions. The weekly summary, also available by subscrip-
tion, identifies and summarizes decisions within days of their
release, and allows the viewer to download the full text.
Weekly summaries are available back to October 1996.
Recently issued ALJ decisions are also listed with brief sum-
maries,but not full text. 

The Web site posts Board press releases as well as
announcements of settlements and changes in Board per-
sonnel. The Web site includes all the NLRB manuals,reg-
ulations and other basic information.

The Board’s Web site can be “bookmarked” and
reviewed on a regular basis. Labor lawyers have become “one
of the new breeds of cyberspace pioneers,” to quote the Board
out of context, using the World Wide Web for up-to-the
minute research and education.



LIGHT DUTY
ASSIGNMENTS

UNDER ADA
Claudia D. Orr

Barris, Sott,Denn & Driker, P.L.L.C.

Some employers establish “light duty” programs to help
reduce the cost of workers’ compensation. These employers may
require an employee who has a work-related injury to perform light
duty work, when able, but do not always offer similar light duty
work to an employee who cannot work due to a medical condition
that is unrelated to work. While this policy would not necessarily
violate the Americans with Disabilities Act of 1990 (“ADA”), 42
U.S.C. § 12101,et seq., employers should be cautious about
adopting and implementing such a policy. See,A. Rapport, “EEOC
Guidance in Workers’ Compensation and the ADA,” Labor and
Employment Lawnotes,Vol. 7,No. 1,pp. 6-7 (Spring, 1997).

Before addressing ADA issues,employers must be aware that
the Family and Medical Leave Act (“FMLA ”), 28 U.S.C. § 2601,
et seq., provides that an employee who qualifies under FMLA is
entitled to leave and cannot be forced to take light duty work instead
of leave.

Also, under the Pregnancy Discrimination Act, 42 U.S.C. §
2000e(k),an employer is required for all employment purposes
to treat women who are affected by pregnancy, or have medical
conditions related to pregnancy, the same as employees who are
not pregnant,but who have the same or similar ability or inabil-
ity to work. Providing light duty to employees who have been
injured at work, but not to those who are pregnant who could per-
form a light duty assignment may violate the Pregnancy Dis-
crimination Act. SeeEnsley-Gaines v. Runyon, 100 F.3d 1220,
1224-26 (6th Cir. 1996). 

A major ADA concern is the possible unlawful disparate
impact resulting from a light duty program confined to those with
work-related injuries. Some employees who are eligible for work-
ers’ compensation benefits have injuries that are temporary, which
generally do not qualify as an ADA “disability.” 29 C.F.R. § 1630
App.,§ 1630.2(j)(1996); EEOC Man. (BNA) (Special Supplement):
A Technical Assistance on the Employment Provisions (Title I) of
the Americans with Disabilities Act, DLR No. 18,S-5 (January 28,
1992) (“Technical Assistance”). See, e.g., Blanton v. Winston
Printing Co., 868 F. Supp. 804,808 (M.D. N.C. 1994); Banks v.
Board of Trustees, 1997 U.S. Dist. LEXIS 11314 (N.D. Ill. 1997)
(recognizing that an individual on workers’ compensation may not
be “disabled” under the ADA). A policy that requires employees
receiving workers’compensation benefits to return to work in a light
duty position,when able, but that does not permit those who
have non-work related injuries,illnesses or medical conditions to
be given light duty work may result in less favorable treatment to
those who are “disabled” as defined by the ADA, than to those who
are not. 

Unless it creates an undue hardship, the ADA requires an
employer to reasonably accommodate a disabled employee. A rea-
sonable accommodation may include job restructuring or reas-
signment to a vacant position. 42 U.S.C. § 12111(9); 29 C.F.R. §
1630.9(a). Once an employee requests an accommodation, the
employer must engage in an “interactive process”with the employee
to determine what would be a reasonable accommodation. This is

a fact-specific inquiry. See, e.g.,Adams v. Joliet Public Schools, 1997
U.S. Dist. LEXIS 5803 (N.D. Ill. 1997); Hendricks-Robinson v.
Excel Corp., 1997 U.S. Dist. LEXIS 11635 (C.D. Ill. 1997). See
also,29 C.F.R. §§ 1630.2(o)(3),1630.9; 29 C.F.R. § 1630 App.,
§ 1630.9 (1996); EEOC Compliance Manual,Vol. II § 915.002. An
employment policy or practice prohibiting any light duty assign-
ment except for work-related injuries may violate the duty to rea-
sonably accommodate. A light duty assignment may result from
job restructuring and may be a reasonable accommodation (i.e.,
where the marginal duties of the employee’s position are more phys-
ically demanding, the reassignment of those duties may, in effect,
create a light duty assignment). 29 C.F.R. § 1630.2(o); 29 C.F.R.
§ 1630 App.,§ 1630.2(o)(1996). See also,Howell v. Michelin Tire
Corp., 860 F. Supp. 1488,1493 (M.D. Ala. 1994).

Except where job restructuring is a reasonable accommoda-
tion resulting in a light duty position,the ADA does not require an
employer to createa light duty position for an employee with a dis-
ability. EEOC Compliance Manual, Vol. II, § 915.002,at 21;
Technical Assistance, S-15. See also,Howell, 860 F. Supp. at 1492.
However, reassignment to an existingvacant position may be a rea-
sonable accommodation required under the ADA. 42 U.S.C. §
12111(9)(B); 29 C.F.R. § 1630.2(o)(2)(ii). This includes a vacant
light duty assignmentif the disabled employee is qualified to per-
form the essential functions of that position. To be qualified for the
vacant light duty position,the employee need not be able to per-
form all of the functions of that position,but only the essentialfunc-
tions. Some restructuring of the peripheral duties or other reasonable
accommodation may be required to enable the employee with a dis-
ability to perform the light duty position. Howell, 860 F. Supp. at
1492.

Some employers will create a limited number of light duty posi-
tions to limit the number of employees assigned to such positions.
Under the ADA, an employer is not required to “bump” another
employee from a position to create a vacancy for the employee with
a disability. EEOC Compliance Manual,Vol. II, § 915.002,at 22;
Technical Assistance, S-15. See also,Hendricks-Robinson,supra;
Howell, 860 F. Supp. at 1492. But,the employer cannot reserve posi-
tions for employees eligible for workers’compensation to the exclu-
sion of an otherwise qualified disabled employee. SeeEEOC
Compliance Manual,Vol. II, § 915.002,at 22. An employer estab-
lishing a light duty program should provide in its policy that all such
positions are for a limited period. Howell, 860 F. Supp. at 1492.
Generally, any time limit established for light duty work will
apply to the employee occupying the position because of an ADA
reasonable accommodation. Id. The ADA does not require an
employer to convert a “temporary” light duty position into a “per-
manent”light duty position. Id.; Hendricks-Robinson,supra.

To avoid violations of the ADA, FMLA and the Pregnancy Dis-
crimination Act, an employer seeking to limit its workers’ com-
pensation costs should create a limited number of light duty posi-
tions that are of a specific duration, and make those positions
available on a first come, first serve, basis to its employees.
Employees transferred to these positions should sign a document
acknowledging that (1) the light duty position is not a “regular”posi-
tion, (2) the position is temporary, and (3) there is no entitlement
to continue in that position. The document may prevent the
employee from establishing under the ADA that he or she is
“otherwise qualified” for that light duty position,if the employee
is eventually discharged because they never regain the ability to per-
form the essential functions of their regular position even with a
reasonable accommodation. ■
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Robert J. Battista
Butzel Long

Bill Saxton has left a distinct footprint on the legal landscape
in Michigan. In Regents of The University of Michigan v Labor
Mediation Board, he helped shape the constitutional contours of
the application of the Public Employment Relations Act to insti-
tutions of higher education. In City of Detroit v Detroit Police Offi-
cers Association,he litigated the constitutionality of Public Act 312
providing for compulsory arbitration of labor disputes in police and
fire departments.

In Smith,et alv University of Detroit, Bill suc-
cessfully defended the University of Detroit Law
School against charges that its grading norms were
racially discriminatory. He successfully concluded
several class action lawsuits alleging sex and/or
racial discrimination against major Detroit employ-
ers such as TRW, The Stroh Brewery, and the Ford
Motor Company.

Perhaps the case for which Bill is best known
is Millik en v Bradley. As attorney for fifty-one
suburban school districts,Bill convinced the United
States Supreme Court to overturn lower court rul-
ings which had established cross district busing,
affecting some 750,000 students,as a remedy to
desegregate the Detroit schools. The decision is a

legal landmark, and Bill’s unemotional defense of the suburban
school districts in this controversial case won him plaudits from both
adversaries and supporters alike.

Bill’ s efforts as a litigator were not confined to labor and
employment issues. He tried a variety of matters,from the successful
defense of the Fruehauf Corporation against the failed takeover
attempt by a corporate raider to esoteric tax issues.

There is more to Bill Saxton than just courtroom success. He
has a reputation among his peers for fairness,integrity and an unal-
terable commitment to excellence in all facets of his practice.
Whether agreeing to an adjournment or reaching tentative agree-
ment at the bargaining table, Bill’ s word is his bond. Integrity has
been a hallmark of his professional and personal life. So too,is a
capacity for hard work. Over the years it was not unusual to see Bill
in the library after hours assisting a much junior member of the firm
with research or counseling a fellow attorney on a work related or
personal problem.

While an extraordinarily accomplished advocate with a keen
intellect,Bill has always been respectful of his opponent. Whether
at the bargaining table or in a courtroom,he makes his points in a
gentlemanly fashion and displays a practical approach to problem
solving. Those attributes,coupled with his keen sense of humor, are
no doubt why Bill is highly esteemed by clients and peers.

The presentation of the Section’s Distinguished Service Award
to Bill, and the kind words of his longtime friend, Ted St. Antoine,
in the presence of Bill’s lovely wife, Helen,his family, his colleagues
from Butzel Long, as well as many other friends and colleagues in
the Section,made the night special.■

Robert M. Vercruysse
Vercruysse Metz & Murray

The largest gathering of Michigan employment and labor lawyers
ever assembled honored William M. Saxton by presenting him with
the Section’s Distinguished Service Award during the Section’s annual
Mid-Winter Meeting at the Ypsilanti Marriott on January 30.

Theodore J. St. Antoine, the James E. and Sarah A. Degan Pro-
fessor of Law at The University of Michigan,presented the remarks
honoring Bill Saxton. He explained that Bill was one of the many
who benefited from the G.I. Bill. Without it,Bill may never have
been able to afford Michigan Law School. After graduation Bill
practiced briefly in Detroit before joining Butzel,
Eaman,Long, Gust & Kennedy, where he founded
the firm’s labor and employment law practice.

Professor St. Antoine noted that with his usual
energy and competitive drive, Bill built his labor law
group into the heart of the Butzel practice. In the mid
70’s, Bill became CEO, shortened the name to
Butzel Long and built his firm into one of Michi-
gan’s best.

Bill is listed in The Best Lawyers in America,
is a Fellow Emeritus of the College of Labor and
Employment Lawyers,a past President of the His-
torical Society of the U.S. District Court, Eastern
District of Michigan,a Life Member of the Sixth
Circuit Court of Appeals Judicial Conference, an
American Bar Foundation Fellow, a Michigan Bar
Foundation Fellow, and a Fellow of the American College of Trial
Lawyers. Bill Saxton has been a valued and frequent presenter to
the Labor and Employment Section.

While Bill practiced labor and employment law on behalf of
management,he had many friends in unions. Often when union
leaders had problems in their personal lives,they would seek out
Bill f or his advice, help and counsel. Union leaders know Bill as
a caring, careful, honest and thoughtful lawyer. No lawyer has a
better reputation.

One remarkable achievement in Bill’s long and distinguished
career was not a labor case. Bill argued and won Millik en v.
Bradley, 418 US 717 (1974),on the constitutional principle that
absent a finding that school district boundary lines were established
to foster racial segregation and without offering school districts an
opportunity to be heard before a cross-district busing remedy was
ordered, there was a denial of due process. I witnessed that oral argu-
ment before the United States Supreme Court and attest to the fact
that Bill’ s presentation of the constitutional issues was outstanding.

The large and diverse group attending the dinner where Bill
was presented with the Award is testimony to the respect with which
he is held by all constituents in the labor and employment com-
munity. Labor leaders,clients,Chuck and Penny Fine from Arizona,
Butzel Long lawyers,Vercruysse Metz & Murray lawyers,but most
important of all,his wife Helen and his children,if not in person,
then in spirit, were present. Bill very seldom at a loss for words,
but when his daughter Patty, a California lawyer, surprised him that
evening, along with his son Bill,he was speechless. Helen’s chil-
dren were also there to honor Bill.

With characteristic humor and grace Bill said that he was both hum-
bled and honored to have received the Award. William M. Saxton truly
honors to the Distinguished Service Award as its 1998 recipient. ■

LEL SECTION HONORS WILLIAM A. SAXTON



EVIDENCE FROM MESA
PROCEEDINGS GENERALL Y

CANNOT BE USED IN
“OTHER PROCEEDINGS”

Robert M. Vercruysse and Gary S. Fealk
Vercruysse Metz & Murray

The Michigan Employment Security Act (“Act”) prohibits,in
most circumstances,the disclosure of information gathered by the
Michigan Employment Security Agency (“Agency” or “MESA”) and
the use of the Agency’s determinations regarding an individual’s eli-
gibility f or benefits in other proceedings. MCL 421.11(b) provides:

(1) Information obtained from any employing unit or indi-
vidual pursuant to the administration of this act,and deter-
minations as to the benefit rights of any individual shall be
held confidential and shall not be disclosed or open to pub-
lic inspection other than to public employees in the per-
formance of their official duties pursuant to this act in any
manner revealing the individual’s or employing unit’s
identity. However, all of the following apply: . . . (iii) Except
as provided in this act,such information and determinations
shall not be used in any action or proceeding before any
court or administrative tribunal unless the commission is
a party to or a complainant in the action or proceeding, or
unless used for the prosecution of fraud, civil proceeding,
or other legal proceeding pursuant to subdivision (2).
(Emphasis added).

I. THE SCOPE OF SECTION 11(B)(1)
Section 11(b)(1) exempts Agency “inf ormation” and “deter-

minations” from use in other judicial or administrative proceedings
but makes no reference to MESA Referee decisions or decisions of
the Michigan Employment Security Board of Review. Polk v. Yellow
Freight System,Inc.,801 F.2d 190,194 n. 6 (6th Cir. 1986) held that
the Michigan legislature intended the Section 11(b)(1) prohibition
to apply only to internal Agency determinations (and presumably
redeterminations) and that no presumption of confidentiality applies
to Referee decisions or decisions of the Board of Review. The
Michigan Supreme Court, however, in Storey v. Meijer, Inc., 431
Mich. 368 (1988),wrote “[w]e disagree with the Sixth Circuit’s con-
clusion that [Section] 11(b)(1) refers only to ‘internal determina-
tions.’ ” Id. at 375. The Storey court concluded that Section 11(b)(1)
not only prohibits the use of information and internal Agency deter-
minations,it also prohibits the use of Referee and Board of Review
decisions in other proceedings. In light of Storey, it is logical to con-
clude that Section 11(b)(1) also prohibits the use of information pre-
sented to MESA Referees and the Board of Review in other court
and administrative proceedings. 

Another issue not squarely addressed by the statutory lan-
guage is whether hearing testimony before a Referee may be used
for impeachment purposes in other proceedings. In Sias v. General
Motors, 372 Mich. 542 (1964),the Michigan Supreme Court, inter-
preting a prior version of Section 11(b),stated that testimony taken
in an Agency proceeding could be used for impeachment purposes.
The version of Section 11(b) at issue in Sias, however, did not explic-
itly prohibit the use of “inf ormation.”

In Wojciechowski v. General Motors Corp., 151 Mich. App. 399
(1986),remanded for reconsideration 431 Mich. 908 (1988),rely-
ing on the 1965 amendment to the Act explicitly prohibiting the use
of information in the commission’s possession in other proceedings,

the Court of Appeals held that Agency records should not be admit-
ted in an administrative proceeding unless the Agency is a party. Woj-
ciechowski distinguished Siason the basis that it was decided prior
to the amendment to the Act. Wojciechowski did not concern the issue
of whether MESA hearing testimony was admissible for impeach-
ment purposes but only generally affirmed the statutory prohibition
on the use of MESA record evidence in proceedings in which the
MESA is not a litigant. 

A 1990 case suggested that MESA information and determi-
nations may be used for evidentiary purposes. In Murdock v. Michi-
gan HMO, 434 Mich. 851 (1990),the Court remanded to the Work-
ers’ Compensation Appeal Board because the plaintiff received
unemployment benefits1. Nonetheless,to this date, the Michigan
Supreme Court has not directly addressed whether MESA infor-
mation and determinations are admissible for evidentiary purposes,
including impeachment. See Paschke v. Retool Ind., 445 Mich.
502,515,n.12 (1994). 

The Court of Appeals,however, in an unpublished decision,
held that the “Legislature made no exceptions for the evidentiary
uses of MES[A] information . . . we conclude that MES[A] infor-
mation cannot be used in subsequent proceedings,even for limited
evidentiary purposes.” Torrico v. Detroit-Macomb Hosp. Corp., 73
F.E.P. Cases 447,449 (1997),vacated on other grounds73 F.E.P.
Cases 803 (1997)2. Torrico holds that MESA evidence is not
admissible for any evidentiary purpose, suggesting that it is gen-
erally improper to use MESA information for impeachment.
Nonetheless,Torrico held that the trial court did not abuse its dis-
cretion in allowing the defendants to question plaintiff on her rep-
resentations to the MESA because plaintiff ’s counsel had, on
direct examination, introduced representations made in plaintiff ’s
application for unemployment benefits. Torrico is internally incon-
sistent. On one hand, Torrico holds that a party may not introduce
MESA information for any evidentiary purpose. However, Torrico
also holds that if the trial court does allow MESA information to
be presented on direct examination (presumably in error), it is not
an abuse of discretion for the trial judge to also allow MESA infor-
mation to be used for impeachment purposes.

Since Sias, the Michigan Supreme Court has not addressed the
issue of whether MESA information, including hearing testimony,
is admissible in other proceedings for impeachment. Nevertheless,
a strong argument exists that the legislature intended that MESA infor-
mation may not be used for impeachment and that Siaswas abro-
gated by the 1965 amendment to the Act which prohibits the use of
Agency information in proceedings in which the Agency is not a party. 

II. STATE JUDICIAL AND ADMINISTRA TIVE
PROCEEDINGS

The statutory language clearly prohibits the use of information
and determinations of the Agency in other state court or administrative
proceedings in which the Agency itself is not a party or com-
plainant. Section 11(b)(1)(i),however, excepts workers’compensation
proceedings from this prohibition,pursuant to a 1995 amendment
to the Act. 

An exception also exists for the prosecution of fraud, civil pro-
ceeding or other legal proceedings under Section 11(b)(2),which obli-
gates the Agency to disclose certain information to state, local and
federal authorities for use in proceedings for enforcing child support
obligations or determining eligibility f or social security benefits, food
stamps,Aid to Families with Dependent Children,and Medicaid. 
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THE VIEW
FROM

THE CHAIR
In my first View from the Chair I described my feelings

about the Detroit newspaper strike. Much to my surprise, all the
feedback to date has been favorable. No one who hated it has
told me what they really thought. Nonetheless,for my second
View from the Chair, I’m going to address a much less con-
troversial subject:What’s wrong with the employment-at-will
doctrine and its treatment by the courts in Michigan. This is not
going to be a law review article or scholarly work. I practiced
employment law long before the Michigan Supreme Court
decided Toussaint vs Blue Cross and Blue Shield, 408 Mich 579
(1980). I was glad when it was decided; and sad about what has
occurred since. I have been thinking about it a long time and I
want to share my thoughts.

The Problem

The employment-at-will doctrine is at the core of the
employer-employee relationship in virtually all 50 states. The
doctrine is so pervasive and perverse that no one practicing in
any aspect of labor or employment law can ignore it. The
employment-at-will doctrine provides that either party to the
employment relationship can terminate that relationship at any
time, with or without notice, for good reason,bad reason,or no
reason at all. On the surface the rule sounds fair; it appears to
apply equally to both parties. But the rule is not fair. It presumes
the parties are operating on an even playing field, free to con-
tract for any modification of the doctrine that they choose. And
theory differs from practice.

Perhaps there was once a rough justice in the employment-
at-will doctrine, before the industrial revolution and the rise of
giant industrial enterprises. Generally, in the 18th and 19th cen-
turies there was a shortage of workers in the labor market due
to war, famine and plague. The typical employer was a small
artisan with a handful of skilled employees,each of whom had
something with which to bargain. Perhaps then the parties did
negotiate the terms and conditions of employment on an even
playing field. Moreover, if a person was fired, he or she could
find another job fairly easily. Today the same cannot be said.
Instead, there is a surplus of employees. We now call 4 percent
unemployment “full employment”. Four percent unemployment
means there are millions of people in the work force who need
a job or are under-employed. If someone is terminated now, he
or she is easily replaced, and may not easily find other work.

Job applicants rarely have the bargaining power to mod-
ify an employer’s standard at-will policy. Consider General
Motors, for example. How many employees does GM have
worldwide? Are there 675,000,give or take? Perhaps Ross Perot
was the last person to negotiate with General Motors over the
employment relationship on a level playing field, and he did it
only once. In most workplaces today, level playing fields,with
arm’s length negotiations,are not part of the picture.

In addition,the reciprocity of employment at-will is an illu-
sion. Once employed, few employees hold any power on the job.
The threat of their resignation holds no fear for most employ-
ers. (Some heave a sigh of relief when a troublesome employee
announces resignation.) By contrast,employment-at-will places

enormous power in the hands of management. Everyday,
employees report the fear and anxiety they experience when asked
to sign the latest at-will disclaimer. And, why not? A company
owner has the right to make unfettered termination decisions. “I
have an announcement to make”, he might say. “My drunken
brother-in-law just lost his tenth job in ten years. My wife says
I have to find a place for him here.” Turning to a long term
employee,he might say, “Bill, I’m sorry,but the only job he could
conceivably do is yours. Because you have three kids to feed and
have done a fine job these many years,it is with the greatest regret
that I’m firing you. Please clean out your desk and pick up your
last paycheck.” In an at-will environment,Bill has no recourse.
Some employees understand that. In my experience, however,
most do not,even those who recognize that their employer main-
tains an at-will policy. These employees are incredulous when
the meaning of at-will employment is explained. 

The example is not far fetched. The employment-at-will
doctrine and its abuses probably played a determining role in
the development of the union movement. In the infancy of labor
in this century, union activists risked not only lif e and limb to
organize, but risked prosecution as conspirators,enemies of pri-
vate property and capitalism, labeled “anarcho-syndicalists”.
Some organizers were taken outside and shot; others were
hung. Still others spent long terms in prison. What compelled
these people? There was certainly ideology and intellectual ideas.
What really drove people to take these risks,however, was the
abuse of the at-will employment relationship and the suffering
it caused. Stories of the early days at Ford Motor Company are
legend and the stuff of which books have been written. People
were fired because they hung out with members of the wrong
ethnic group,smoked or drank in public, had the wrong personal
habits or politics. Some employees learned they were fired when
they came to work in the morning and found their desks gone.
Often the reasons were arbitrary, having nothing to do with the
workplace. Older employees who earned higher wages fre-
quently were terminated because they were more expensive than
younger workers. The good ones left the plant,got back in the
employment line only to be rehired at entry-level wages. Every-
one winked. Unions were supported in large part to combat these
abuses.

The greatest innovation brought about by the labor move-
ment was its limit on the employment at-will relationship.
First was the notion of just cause for discharge meaning that an
employee could only be fired if he did something wrong related
to his employment. Second was seniority, an objective princi-
ple, purely a creature of collective bargaining, to protect the best
and longest employed workers from discharge because they had
stuck it out long enough to move up the pay scale. Union mem-
bership in the United States,however, is down to approximately
16 percent of the workforce. Since just cause and the seniority
principle are found almost exclusively in union contracts,84 per-
cent of the population is without job security, at the mercy of
their employers’ at-will policies.

The modern civil rights movement saw a second great lim-
itation placed on at-will employment. The civil rights laws pro-
hibiting discrimination on the basis of sex, race, age, or condi-
tion of disability limit employment at-will in most workplaces.
However, in passing civil rights legislation, Congress did not
repeal the at-will doctrine. The at-will doctrine remains the essen-
tial relationship between employer and employee in the United
States even after these landmark statutes. The at-will doctrine



is now best expressed as follows: Either party to the employ-
ment relationship can terminate that relationship at any time, with
or without notice, for good reason,bad reason,or no reason at
all, so long as the reason has nothing to do with the employee’s
race, sex, age, religion,national origin, condition of disability,
or other protected characteristic. The civil rights laws do not pro-
tect people as much as initially hoped, however. Everyone
knows how difficult it is to prove discrimination; and there are
many outrageous firings that have nothing to do with “ille gal”
motivation. Again, the vast majority of American workers are
unprotected, vulnerable to the whim and caprice of management.
When it comes to job security, the conditions that prevailed in
many companies in the early years of this century still prevail.

In the spring of 1980 the Michigan Supreme Court weighed
in on the at-will struggle in the Toussaintcase. Suddenly,
employees had some rights, albeit, limited. The court first
acknowledged that the at-will doctrine was alive and well.
The court held that at-will employment would be the “default”
position in any employment relationship,meaning that if noth-
ing is said on the subject of job security, the relationship is pre-
sumed to be at-will. The court went on to provide that any
employer who wanted to remain at-will or become at-will was
entitled to do so. A hue and cry unprecedented in my memory
went up from the employer community and the management bar.
Why? Toussaintmerely provided that where an employer made
oral promises of job security, or through written policies or
actions as fairly understood, gave employees “legitimate expec-
tations”of continued employment absent just cause for discharge,
those promises and expectations were enforceable in court.
Indeed, if an employer chose to condition its policy with an arbi-
tration remedy, it could even avoid the court part. But no one -
the employer community included - likes relinquishing power
or discretion. 

What does Toussaintmean?

During the Roman occupation of Jerusalem,a Roman
soldier harassing Rabbi Hillel, a prominent scholar, ordered Hil-
lel to stand on one leg and explain the Torah,the Jewish Bible.
Hillel stood on one leg and said “Do not do unto others what
you would not have others do unto you. All the rest is com-
mentary.” If I were forced to stand on one leg and explain Tou-
ssaint, I would say it boils down to one principle:“An employer
should say what it means and mean what it says about job secu-
rity. If nothing is said, there isn’t any. All the rest is commen-
tary.” I don’t think anything could be more fair than that. The
Toussaint limitations were not onerous. They were not a bad
thing. They exist only to the extent an employer imposed them
on itself.

Since 1980,the management bar and employer lobbyists
have done everything in their power to attack, to chip away or
to kill the Toussaint doctrine. For years,we have heard their com-
plaints,criticisms and snide remarks about how Toussaintwas
ruining the business climate, how unfair it was,how it hurt busi-
ness,how it was subject to fraud and abuse and the like. Judges
listened. The Michigan courts in a series of decisions have
rejected emotional distress damages,ducked the “good faith and
fair dealing”principle, narrowed the category of employees eli-
gible to bring a case, added a negotiation requirement with no
relationship to reality, eliminated the so-called “mixed message”
case, and have been deciding garden variety cases on what could
only be seen as an “outcome determinative” basis. As a result,

while Toussaintlives,it is very ill. How many pure Toussaint
cases are you working on today with no discrimination theories
included? Not many, I’m certain. 

As a result of the 18 years of judicial back slidingthe bal-
ance today is all wrong. For most employees,job security is truly
illusory. Even express verbal promises that are clear and
unequivocal may be unenforceable if an at-will disclaimer is
buried somewhere in a handbook. The current legal climate is
awful and has to change.

The employment-at-will doctrine needs to be put in per-
spective. The United States is the only Western, industrial
country that still adheres to the employment-at-will doctrine in
its pure form. All of our European allies,plus Canada,Australia,
Japan and even Russia prohibit discharge without just cause for
most employees. In the U.S.,only Montana has passed just cause
legislation protecting job security. Michigan was once in the fore-
front of the struggle to limit the power of employment at will.
After Toussaint, some 40 states moved to limit the employment-
at-will doctrine in some fashion,e.g., enforcing of handbooks
and oral promises; applying public policy limitations and the
like. But not here. People from around the country repeatedly
ask me:“What happened to Michigan?”I can only answer that
the business community convinced the courts that Michigan’s
business climate would benefit if Toussaintlitigation was shut
down.

The campaign to discredit and undermine the Toussaint doc-
trine succeeded but was a short-sighted mistake. California still
limits the at will doctrine and many more states have now
restricted unfettered employer decision-making. I would argue
that a good business climate is needed to attract new businesses
andthe best workers to staff them. Michigan has its own Sili-
con Valley in Ann Arbor, for example. We have attracted new
business to operate there. Computer gurus choose between Cal-
ifornia and Michigan. Many factors make California more
attractive. One of them is job security. In my view, the current
atmosphere in Michigan inhibits recruitment of the best talent
to Michigan in all fields. It is not promoting a better business
climate. When the current business expansion ends,we’ll be
hearing stories about the Michigan wing of the “rust belt”and
our lack of a diverse economy once again.

While most employers do not fire people arbitrarily, wrong
discharge happens every day. It happens to our friends and neigh-
bors. Almost all of us who practice employment law regularly
receive calls from people who have just lost their jobs under
unfair circumstances and without good cause. Few of them have
any protection and little ability to continue to care for themselves
and their families financially. The employment-at-will doctrine
is hurting us badly. We need very much to bring it to heel. It is
not wrong to hold an employer responsible for the promises it
makes,without forcing the employee to first prove that there are
no at-will disclaimers hidden anywhere. When an employer talks
out of both sides of its mouth it should be up to a jury to decide
which is the appropriate message. An employee should not have
to prove that the promise is “clear and unequivocal” if the
promise is reasonably understandable, as in “you’ve got a job
as long as you do a good job.”. It’ s time for a change. That’s my
View from the Chair.

Sheldon J. Stark, Chair
Labor and Employment Law
Section,State Bar of Michigan
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III. FEDERAL JUDICIAL AND ADMINISTRA TIVE
PROCEEDINGS
A. State Law Claims
The effect of Section 11(b)(1) in federal proceedings is an issue

of considerable debate. To properly analyze the effect of this evi-
dentiary privilege in federal court or administrative proceedings,a
distinction must be drawn between state and federal claims. In fed-
eral diversity cases in which the only issues pending are state law
claims,the prohibition against the disclosure and use of Agency infor-
mation and determinations survives. See, Freeman v. Unisys Corp.
870 F.Supp. 169 (E.D. Mich. 1994).

B. Federal Law Claims
When claims arise under federal law, current Sixth Circuit prece-

dent holds that Section 11(b)(1) prohibits disclosure and use of infor-
mation and “determinations” in court or administrative proceedings.
In Herman Bros. Pet Supply, Inc. v. NLRB, 360 F.2d 176 (6th Cir.
1966), the court upheld the NLRB’s revocation of a subpoena
duces tecum which sought Agency information. Citing Section
11(b)(1),the Sixth Circuit refused to overturn the quashing of the
subpoena by the NLRB. After Herman Brothers,Federal Rule of Evi-
dence 501 was adopted. FRE 501 states in part:

[I]n civil actions and proceedings,with respect to an ele-
ment of a claim or defense as to which State law supplies
the rule of decision,the privilege of a witness,person,gov-
ernment,State, or political subdivision thereof shall be deter-
mined in accordance with State law.

To this date, the Sixth Circuit has not revisited, in light of FRE
501,the applicability of the Act’s Section 11(b)(1) privilege and pro-
hibition against the use MESA evidence as it relates to federal claims.
It is plausible that a Sixth Circuit panel could, in the near future, deter-
mine that FRE 501 abrogates Herman Brothers.

The Seventh Circuit made exactly that determination. Interpreting
an Illinois statute which contains an evidentiary privilege almost iden-
tical to the privilege contained in Section 11(b)(1),the Seventh Cir-
cuit held that the EEOC was entitled to discovery of a transcript of
an Illinois unemployment proceeding. EEOC v. Illinois Dept. of
Employment Security, 995 F.2d 106 (1993). The Seventh Circuit stated
that FRE 501 provides that state law evidentiary privileges are
honored in federal litigation only where the state law supplies the
rule of decision and not where federal law governs. The court dis-
tinguished Herman Brothers aspredating FRE 501 and Univ. of Penn.
v. EEOC, 493 U.S. 182 (1990) (holding that courts should honor
statutes granting access to information,rejecting the opportunity to
create new evidentiary privileges or expand old ones). The Seventh
Circuit stated that in Herman Brothers “The Sixth Circuit assumed
that state privileges apply in federal litigation. That assumption is
no longer warranted.” But see, In re Hampers, 651 F.2d 19 (1st Cir.,
1981) (a Massachusetts non-disclosure privilege justified the Mas-
sachusetts Commissioner of Revenue’s refusal to appear before a fed-
eral grand jury).

———— END NOTES ————
1Murdock was decided prior to the adoption of Section 11(b)(1)(i) which specifically allows
the disclosure of MESA information which may affect a claim for workers’ compensation
benefits.

2The Torricodecision was released for publication on February 7,1997 but the opinion was vacated
and the case dismissed on April 10, 1997 pursuant to a stipulation by the parties. ■

ADA DOES NOT REQUIRE
EMPLOYERS TO VIOLA TE

CONTRACT RIGHTS
Scott Grogan

Law Clerk
Martens,Ice, Geary, Klass,

Legghio, Israel & Gorchow, P.C.

Whether the Americans with Disabilities Act (“ADA”), 42
U.S.C. §§ 12101-12213,requires an employer to violate collective
bargaining agreement (“CBA”) rights has been addressed by five fed-
eral circuits,including the Sixth Circuit. All ruled that the ADA does
not require an otherwise reasonable accommodation for one worker
if it would violate the CBA rights of other workers.

The Sixth Circuit, in an unpublished opinion,ruled that the
ADA’s reasonable accommodation provisions do not permit or
require an employer to violate CBA rights. In Boback v. General
Motors Corp., 1997 U.S. App. LEXIS 297,1997 WL 3613 (January
3,1997),the disabled plaintiff was capable of performing the essen-
tial functions of five jobs but did not have the requisite seniority for
those jobs. In a per curiamopinion,Judges Keith,Boggs and Cole
affirmed summary judgment for the employer and union,holding:

Because the ADA does not require an employer to violate
the contractual rights of other workers in an effort to
accommodate a single employee, the terms of the CBA con-
trol our determination of what accommodations of Boback’s
disability were reasonable in the present case. In the pre-
sent case, Boback did not possess the requisite seniority
under the CBA to hold any of the five remaining positions
he has identified. Because the Defendants could not trans-
fer Boback into these positions without violating the con-
tractual rights of other employees,the Defendants were not
obligated under the ADA to offer him any of the positions
as a reasonable accommodation of his disability. 1997 U.S.
App. Lexis 297 at *13-14 (citations omitted) 

Boback is consistent with Jasony v. United States Postal Ser-
vice, 755 F.2d 1244,1251-2 (6th Cir. 1985),where the court held that
an employer cannot be required to accommodate a disabled employee
under the Rehabilitation Act by restructuring a job in a manner which
would violate other employees’rights under a CBA.

The Third, Fifth, Seventh,Eighth and Tenth Circuits have held
that the ADA does not require employers to accommodate disabled
individuals by sacrif icing the collectively bargained, bona fide
seniority rights of other employees. Kralick v. Durbin, 130 F.3d 76
(3rd Cir. 1997); Foreman v. Babcock & Wilcox Co., 117 F.3d 800 (5th
Cir. 1997); Eckles v. Consolidated Rail Corp., 94 F.3d 1041 (7th Cir.
1996),cert. denied, 117 S. Ct. 1318 (1997); Benson v. Northwest Air-
lines,Inc., 62 F.3d 1108 (8th Cir. 1995); and Milton v. Scrivener, Inc.,
53 F.3d 1118,1124-5 (10th Cir. 1995).

The DC Circuit was the only circuit to rule that an ADA
accommodation may require departure from a CBA. In AKA v. Wash-
ington Hospital, 116 F.3d 876 (D.C. Cir. 1997),the court refused to
follow other circuits,including Boback (cited at 116 F.3d at 895,n.
13) and ruled “that a particular accommodation would require
some departure from the terms of a collective bargaining agreement
should not in itself determine the question of whether an employer
may be required to provide the accommodation.” 116 F.3d at 896.
The court later granted a motion for rehearing in bancand vacated
the earlier decision,124 F.3d 1302 (September 15,1997),suggest-
ing that the D.C. Circuit will follow the other circuits. ■
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EVIDENCE FROM MESA
PROCEEDINGS GENERALL Y
CANNOT BE USED IN “OTHER
PROCEEDINGS”
(Continued from page 11)



NLRB PRACTICE AND
PROCEDURE

William C. Schaub, Jr.
Regional Director, Region Seven
National Labor Relations Board

It has been the practice in Region 7 for at least 30 years not
to issue subpoenas to a party until the date, time and place of the
scheduled representation case hearing was set. This practice
worked well when hearings were being scheduled 17 to 20 days
after the filing of a petition,but caused problems when we began
scheduling our hearings in 14 days or less after the petition was
filed. The shorter time frame made it difficult for parties to obtain
subpoenas and serve them in a timely manner prior to the sched-
uled hearing. I have reexamined our practice, and have decided to
change it. Accordingly, upon request,subpoenas will be issued in
representation cases anytime after the filing and docketing of a peti-
tion, even if a date, time and place for the anticipated hearing is
not yet set. I plan to follow this practice on a trial basis,and absent
any problems surfacing in the next few months,will make the prac-
tice permanent. 

A number of Board decisions raising procedural problems have
issued in the past few months which are worthy of note. Thus,in
CPS Chemical Co.,324 NLRB No. 154,(11/7/97),the Board
granted Respondent’s request that it not consider Counsel for the
General Counsel’s post-hearing brief to the Administrative Law
Judge where Counsel for the General Counsel had merely referred
to his brief to the ALJ in his Answering Brief to the Board. The
Board made it clear that “post hearing briefs are not part of the
record as defined by Section 102.45(b) of the Board’s Rules and
. . . if the General Counsel did not attach the post hearing brief to
the ALJ to his answering brief to the Board . . .” it will not be con-
sidered. 

In Service Employees Local 87 (Cresleigh Management),
324 NLRB No. 124 (10/20/97) the Board refused to adopt a rule
that would have required consolidation for hearing of all pending
unfair labor practice cases in all but the most unusual circumstances.
The Board overruled prior decisions indicating that issues normally
should be consolidated if they are sufficiently closely related not-
ing that the General Counsel has “broad discretion subject to
review only for arbitrary abuse, in determining whether to con-
solidate pending cases. . . .” In this case, involving alleged unlaw-
ful picketing in violation of Section 8(b)(4),the Board found this
was not an attempt to relitigate the allegation of an earlier complaint
alleging violations of Section 8(b)(1)(A) of the Act. Then Mem-
ber Higgins dissented arguing that the Board’s majority was
allowing the General Counsel to “piece-meal”litigate cases where
the circumstances dictated that they should have been consolidated
with prior cases. Cf. Peyton Packing Co., 129 NLRB 1358 (1961).

In Avis Rent-A-Car, 324 NLRB No. 81 (9/25/97) the Board
found, contrary to a Regional Director, that the employer’s filing
of a standard NLRB charge form containing allegations meant to
be considered as objections to the election was sufficient to con-
stitute timely filed objections. The Board noted that, although con-
tained on the Board’s ULP charge form, “the allegations clearly
communicated the Employer’s contention that the Union’s agent
engaged in conduct interfering with the election. Further, the
Board noted that the Employer, consistent with the Board’s Rules

and Regulations,filed the charge form within seven days of the elec-
tion and “within seven days thereafter the Employer furnished to
the sub-region its evidence in support of its allegations of objec-
tionable conduct. Thus,it is clear that the employer acted consis-
tent with an intent to file objections to the election.”

Finally, in Excel Container, Inc., 325 NLRB No. 14 (11/7/97)
the Board, construing Indian Hills Care Center, 321 NLRB 144
(1996),concluded that an employer that has committed unfair labor
practices but is no longer in business,must mail copies of the NLRB
Notice to all employees it employed at anytime since the date of
its first unfair labor practices. Thus, to insure that all affected
employees are notified of the outcome of Board proceedings,the
Board is using the date that the first violation occurred as opposed
to the date unfair labor practice charges were filed. ■
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MERC SEMIN AR
ILLUMIN ATES PUBLIC
SECTOR LABOR LA W
The Michigan Employment Relations Commission

(MERC) will present its second annual Michigan Public
Sector Labor Law Conference on June 8 and 9,1998 at the
Eagle Crest Conference Resort,Ypsilanti,Michigan. The
Conference is designed for people who work in public sec-
tor labor law — elected officials,administrators of pub-
lic employers,union officers,staff and members,arbitra-
tors,attorneys,and academics. The conference provides
an opportunity to stay current on MERC decisions and
developments in Act 312 arbitration, fact finding, unfair
labor practice proceedings and related areas of law.

Workshops are planned on mediation,union duty of
fair representation, impact of Act 112,Beck rights and
labor law issues in K-12,higher education and public
safety. This year the conference has been expanded to
include employment law, the Freedom of Information Act
and additional topics related to the Public Employment
Relations Act. Workshops will be led by Commission staff,
arbitrators and practitioners.

For registration forms and additional program infor-
mation, call the Michigan Bureau of Employment Rela-
tions at (313) 256-2767.



U.S. SUPREME COURT
ADDRESSES  ADEA, NLRA,

AND EMPLO YMENT ISSUES
Russell S. Linden and Timothy O. McMahon

Honigman,Miller , Schwartz and Cohn

The Supreme Court opened its 1997-98 term with several sig-
nificant labor and employment cases on it docket. By January 23,
1998,the Court had granted certiorari in 12 labor and employment
cases. On January 26,the Court issued three opinions addressing
whether consideration paid pursuant to a deficient release must be
tendered back before a claim may be brought under the ADEA, the
enforceability of a confidentiality provision in later lawsuits,and
the legality of an employer poll of employees to determine whether
they continue to support their union. 

The Court was to address affirmative action in Taxman v Bd
of Ed of the Township of Piscataway, U.S. Sup. Ct. No. 96-679,
but the parties’ last minute settlement removed the case from the
docket. The issues in Taxmanshould resurface as cases present-
ing similar issues percolate through the system. SeeHarvey Berk-
man, Supremes May Get Other Affirmative Action Cases, THE

NATIONAL LAW JOURNAL, December 8,1997 at A10.

State Court Injunction Pr ohibiting Employee Testimony
Against Former Employer Does Not Extend Beyond 
Parties’ Case

In Baker v General Motors Corp, U.S. Sup. Ct. No. 96-653,
the Court ruled that a state court judgment barring an employee from
testifying against his former employer did not extend beyond the
parties’dispute. In a Michigan state court action,Ronald Elwell,
a former GM engineer, sued GM for wrongful discharge. Elwell
alleged his discharge stemmed from testifying in a product liabil-
ity suit brought against GM. As part of the settlement of the
wrongful discharge case, Elwell agreed not to testify in any other
product liability suits brought against GM without prior written con-
sent,which became part of a permanent injunction. The plaintiff
in Baker later sued GM in Missouri and subpoenaed Elwell to tes-
tify. GM objected based on the Michigan injunction. The Supreme
Court in reversing the Eighth Circuit ruled that the full faith and

credit clause did not require honoring the Michigan injunction
because it cannot “reach beyond the Elwell-GM controversy to con-
trol proceedings against GM brought in other states,asserting claims
the merits of which Michigan has not considered.” Further, the
Michigan court lacked the authority to determine evidentiary
issues regarding admissible testimony in a Missouri court. 

Employee Not Required to Tender Back Consideration Paid
Pursuant to an Invalid Release Under the Older Workers
Benefits Protection Act Before Filing Suit

In Oubre v Entergy Operations,Inc, U.S. Sup. Ct. No. 96-1291,
the Court held an employee could sue under the Age Discrimina-
tion in Employment Act (“ADEA”), despite retaining considera-
tion paid pursuant to a release that failed to comply with the Older
Workers Benefits Protection Act (“OWBPA”). See29 U.S.C. §
626(f). The plaintiff was given a choice of either improving the qual-
ity of her work or accepting a severance package. The plaintiff
accepted the severance package which included a release of
claims. The release did not satisfy the OWBPA because it failed
to provide 21 days to consider the release; did not allow for revo-
cation within seven days of acceptance; and failed to expressly indi-
cate that ADEA rights were being waived. After receiving her last
settlement payment,Plaintiff sued. The Court held that ADEA rights
can only be waived after strict compliance with the OWBPA. Rat-
if ication through acceptance of the compensation could not alter
the statute’s explicit requirements. The Court also rejected a “ten-
der back” rule because most employees would be unable to meet
such an obligation, and once again,the OWBPA’s purpose would
be thwarted. The Court, however, declined to address whether an
employer would have claims for restitution,recoupment,or set-off
for the retained payments.

No Right To Lie to Government Agency During
Investigation

In Lachance v Erickson, U.S. Sup. Ct. No. 96-1395,the
Court held that a federal agency could sanction an employee for
making false statements in an investigation of employment-related
misconduct. Federal employees have a constitutional and statutory
right to notice and an opportunity to be heard. Several employees
lied to agency investigators about facts tending to show the
employees committed workplace misconduct. The agencies sought
to discipline the employees for this dishonesty, and the employ-
ees appealed to the Merit Systems Protection Board, which held
the employees could not be punished for their conduct. The Court
found that lying to federal investigators is not acceptable. Rather,
the employees when faced with the possibility of self-incrimina-
tion must invoke their rights under the Fifth Amendment. 

Employer Poll to Determine Support for Union
In Allentown Mack Sales & Service, Inc v NLRB, U.S. Sup.

Ct. No. 96-795,the Court addressed when an employer may poll
its employees to determine support for their union. The NLRB per-
mits employers to poll regarding union support only when an objec-
tive reasonable doubt exists about such support. SeeStruksnes Con-
struction Co, 165 NLRB 1062 (1967). The employer in Allentown,
after purchasing the predecessor corporation’s assets,learned
while interviewing employees that at least eight — and potentially
many more — out of the total of 32 employees of the predecessor
company no longer supported the union. One individual indicated
that all of the employees on the night shift did not support continued
union representation,and a union steward indicated union support
was low. Based upon this,the employer polled the employees
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LEL SECTION
COSPONSORS

ICLE SEMIN ARS;
MEMBERS

ENTITLED TO
DISCOUNT

The Labor and Employment Law Section has for many
years sponsored along with ICLE and the Federal Mediation
and Conciliation Service the comprehensive two-day labor
and employment law seminar presented each April. Now the
Section cosponsors other labor and employment law-related
ICLE seminars. As a result,Section members will receive a
discount on registration fees for full day seminars. Contact
the Institute of Continuing Legal Education for details.



regarding their continued support for the union. The union lost the
poll and filed an unfair labor practice charge alleging there was no
reasonable basis to doubt union support. The NLRB agreed with
the union and was affirmed by the D.C. Circuit. The Court adopted
the NLRB’s test regarding when an employer may poll employ-
ees,but reversed the Board’s ruling. The Court found that the NLRB
did not properly credit the objective evidence available when
determining the reasonableness of the employer’s decision to
poll, that the employees’unsolicited interview comments supported
a reasonable doubt as to union support. 

ERISA’s Limitation Period Begins With Each Missed
Withdr awal Liability Payment 

In Bay Area Laundry & Dry Cleaning Pension Trust Fund v
Ferbar Corp of California Inc, U.S. Sup. Ct. No. 96-370,the Court
considered when the six year statute of limitations begins to run
for withdrawal liability in multiemployer pension funds. The
Multiemployer Pension Plan Amendments Act of 1980,29 U.S.C.
§§ 1381-1461,provides that if an employer withdraws from an
underfunded plan,it must pay “withdrawal liability.” 29 U.S.C. §
1381(a). Plan trustees may create a payment schedule for the with-
drawing employer to meet its obligations. If an employer fails to
make payments,the plan has six years to bring suit. 29 U.S.C. §
1451. Here, the trust fund established a payment plan,but the com-
pany failed to make the first payment due February 1, 1987. The
Court held that statute of limitations attaches to each payment
missed. Thus,a plan can recover for every unpaid payment dating
back six years from the date suit was filed.

Same Sex Harassment Under Title VII 

In Oncale v Sundowner Offshore Services Inc, U.S. Sup. Ct.
No. 96-568,the Court ruled that a claim alleging same sex sexual
harassment can be made under Title VII. 

The Supreme Court is expected to resolve a number of labor
and employment cases this term:

Employer Liability f or the Actions of Supervisors Under
Title VII 

In Faragher v City of Boca Raton, U.S. Sup. Ct. No. 97-282,
the Court will address the circumstances under which an employer
can be held liable for harassment committed by a supervisor
where the victim does not complain prior to resigning. 

The Court will address similar issues in Burlington Industries,
Inc v Ellerth, U.S. Sup. Ct. No. 97-569. The Seventh Circuit
found that whether an employer knew or should have known of
harassment is irrelevant to a finding of employer liability. Ellerth
v Burlington Industries,Inc, 102 F.3d 848 (7th Cir. 1996). The court
ruled that employer’s have a duty to monitor their supervisory per-
sonnel,and that actions taken by supervisors within the apparent
scope of their authority creates liability f or the employer.

Coverage Under the Americans with Disabilities Act for
Asymptomatic HIV -Positive Individuals 

In Bragdon v Abbott, U.S. Sup. Ct. No. 97-156,the Court will
address whether an individual who is HIV-positive but asymp-
tomatic is protected under the ADA and resolve a split in the Cir-
cuits regarding whether reproduction is a major life activity.
Abbott v Bragdon, 107 F.3d 934 (1st Cir. 1997). SeeEEOC v.
Prevo’s Family Market, 1998 Fed. App. 0047P (6th Cir., Feb. 4,

1998) (supermarket may request employee to submit to test to con-
firm HIV status and to determine if HIV is a “direct threat” to others
if the employee remains in his position.)

Arbitr ation of Agency Fees of Non-Union Employees 
The Court will decide whether a union can require non-union

members to submit disputes regarding the determination of agency
fees to arbitration in Air Line Pilots Association v Miller, U.S. Sup.
Ct. No. 97-428. The D.C. Circuit, in accord with the Sixth Circuit,
ruled that an employee disputing agency fees may proceed directly
to federal court without complying with the arbitration procedures
of a union agreement. Miller v Air Line Pilots Association, 116 F.3d
498 (D.C. Cir. 1997).

Federal Court Jur isdiction Over Suits to Void Collective
Bargaining Agreements

In Textron v UAW, U.S. Sup. Ct. No. 97-463,the Court will
decide if federal courts have jurisdiction over suits by labor orga-
nizations challenging the validity of a labor agreement. Textron
relied upon the National Labor Relations Act, 29 U.S.C. §§ 157-
58, in arguing that the NLRB has exclusive jurisdiction over
claims regarding the validity of a collective bargaining agreement
which admittedly exists.

Certiorari was denied in the following cases:

Questions About an Employee’s “Futur e Plans” Insufficient
to Establish Prima Facie Case of Age Discrimination 

In Woythal v Tex-Tenn Corp, 118 S.Ct. 414,the Court declined
to review a Sixth Circuit decision holding that questions by the
employer regarding an employee’s “future plans”did not create an
issue of fact regarding intentional age discrimination. Woythal v
Tex-Tenn Corp, 112 F.3d 243 (6th Cir. 1997),

Arbitr ation of Title VII Claims
The Court declined to review In Cosgrove v Shearson Lehman

Brothers, 105 F.3d 659 (6th Cir. 1997),in which the Sixth Circuit
upheld a contractual provision requiring arbitration of Title VII
claims. ■
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LOOKING FOR
LawnotesContr ibutors!

Lawnotesis looking for contributions of interest to
Labor and Employment Law Section members.

Contributions may address legal developments,trends
in the law, practice skills or techniques,professional issues,
new books and resources,etc. They can be objective or opin-
ionated, serious or light,humble or self-aggrandizing, long
or short, original or recycled. They can be articles,outlines,
opinions,letters to the editor, cartoons,copyright-free art, or
in any other form suitable for publication.

For information, contact Lawnoteseditor Stuart M.
Israel or associate editor John G. Adam at Martens,Ice,
Geary, Klass,Legghio,Israel & Gorchow, P.C.,1400 North
Park Plaza,17117 West Nine Mile Road, Southfield, Mich-
igan 48075. (248) 559-2110.



FEDERAL COURTS
UPDATE
E. Sharon Clark

United States District Court for the Eastern District of
Michigan

INDIVIDU AL SUPERVISORS LIABLE UNDER FLMA
In Stubl v. T.A. Systems,Inc.,et al., 1997 U.S. Dist LEXIS 18038

(November 12,1997),the court held that individuals may be liable
for violations of the Family and Medical Leave Act of 1993,29
U.S.C. 2601,et seq.(“FMLA ”). The court noted that the Sixth Cir-
cuit, along with a majority of the other circuits,held that a super-
visory employee not otherwise an employer cannot be held indi-
vidually liable under Title VII and similar statutes. Although the
policy rationale underlying the Title VII decisions would suggest
the same result under the FMLA,the statute’s definition of
“employer” and the regulations mandate individual liability.

The court also found that plaintiff ’s letter notifying T.A. Sys-
tems of his intention to go on leave was sufficient to put it on notice
that the leave was covered under the Act. The letter did not men-
tion the FMLA,but did state that the leave was for health-related
reasons. T.A. argued that their internal procedures required employ-
ees to give medical certif ication for sick leave as permitted by the
FMLA. The employer must give notice of that requirement,how-
ever, and the court found that T.A.’s purported notice was “seriously
defective.” It contained no reference to FMLA rights,did not explain
the obligations of the employee relating to medical certif ication,
and did not explain any consequences of a failure to meet those
obligations.

The court found that plaintiff ’s two visits to a doctor were “con-
tinuing treatment” and satisfied the “serious health condition”
requirement for FMLA coverage even though one visit was to pro-
cure a letter to provide to the disability insurance carrier. The court
was somewhat skeptical as to this result and noted that the breadth
of the regulations may exceed Congressional intent on what con-
stitutes a “serious health condition,” but as the parties had not raised
the issue the court declined to strike the regulations. The Court also
held that administrative remedies under the Michigan Wage and
Fringe Benefits Act need not be exhausted before commencing suit
in federal court, a change from prior law in the Sixth Circuit. (Opin-
ion by District Judge Gerald E. Rosen.)

“SUPPORTED EMPLO YMENT” NOT REQUIRED AS
A REASONABLE ACCOMMOD ATION

The court held that the employer was not required to provide
“supported employment”as a reasonable accommodation in EEOC
v. Hertz Corporation, 1998 U.S. Dist. LEXIS 58 (January 6,
1998). Hertz hired two developmentally disabled individuals
(Donald Klem and Kenneth Miller) at the instigation of Arkay, Inc.,
a federally-funded entity that supplies job coaches to assist hand-
icapped persons. Hertz severed its relationship with Arkay when
it observed the two job coaches “making out” in the front seat of
a car in its parking lot while Klem and Miller were sitting in the
back seat. Arkay refused to turn Klem and Miller over to another
agency providing job coaches and instead contacted the EEOC,
which instituted this action.

The court found that the EEOC failed to establish a prima facie
case of disability discrimination. Klem and Miller were not qual-
ified for the job because accommodation was not provided by Arkay,
and it was not Hertz’s obligation or responsibility to provide job
coaches. The court concluded that the EEOC had no support in case
law and ignored its own guidelines in arguing that because Hertz
could have obtained a job coach for Klem and Miller at no cost,
providing a job coach is a per se reasonable accommodation and
must be provided. (Opinion by District Judge John Feikens.)

United States District Court for the Western District of
Michigan

STATE CIVIL RIGHTS CLAIMS NO T PRE-EMPTED

Wright v. Canteen Services, Inc., et al., 1997 U.S. Dist.
LEXIS 21295 (December 19,1997),held that plaintiff ’s claims for
sexual harassment and sex discrimination under the Elliott-Larsen
Civil Rights Act, wrongful termination under the Michigan Work-
ers’Compensation Act, and violation of Michigan’s Polygraph Pro-
tection Act were not preempted by section 301 of the Labor Man-
agement Relations Act (“LMRA ”). Applying the Sixth Circuit’s
two-step test for determining whether state claims are preempted,
the Court found that plaintiff ’s claims did not require interpreta-
tion of the collective bargaining agreement,and they did not
depend on rights created by the collective bargaining agreement.
Accordingly, the court remanded the case to state court. (Opinion
by District Judge David W. McKeague.) 

United States Court of Appeals for the Sixth Circuit

“PERMISSIVE PRETEXT” IS CORRECT STANDARD 

Kline v. Tennessee Valley Authority, et al., 1997 FED App.
0304P (6th Cir. October 15,1997),reversed the district court and
entered judgment for Plaintiff Kline, finding that the lower court’s
application of St. Mary’s Honor Center v. Hicks, 509 U.S. 502
(1993),was incorrect. Plaintiff, an African-American male and long-
time employee of the TVA, filed a complaint of race, age, and
reprisal discrimination with the TVA Equal Opportunity Office after
he was not considered or selected for the position of personnel offi-
cer. The EO Office ordered the TVA to place Kline in the position
with back pay if he was determined to be better qualified than Beck-
ler, the younger white female who had been selected. The TVA res-
elected Beckler following its comparison of the two candidates.

In the Hickscase the Supreme Court adopted the “permissive
pretext” approach to proving that an employer’s proffered reasons
for an employment action are pretextual,holding that upon rejec-
tion of the reasons offered by defendant an inference of discrim-
ination is permitted and no additional proof of discrimination is
required. The factfinder is permitted, but not required, to infer inten-
tional discrimination. The Sixth Circuit found that the district court
misstated the current state of the law, requiring Kline to prove “pre-
text plus”by introducing direct proof of discrimination in addition
to a finding of pretext. 

Because a determination of pretext is an intermediate factual
step in the determination of the ultimate factual finding, the court
used the clearly erroneous standard of review. It found that “ample
undisputed facts in the record” supported the conclusion that the
TVA’s proffered reasons were pretextual,specifically the conflicting
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experience requirements appearing on three versions of the job
description and the failure of the TVA to interview Kline during
the reselection process. (Opinion by Circuit Judge Jones)

Concurring in part, Circuit Judge Ryan dissented strenuously
from the majority’s examination of the district court’s factual
findings regarding pretext, characterizing them as a de novo
review “driven largely by a desire to reach a different end than that
reached by the district court following its two-day bench trial.” The
majority opinion,he opined, “represents a fundamental disregard
of clear-error review.”

UNION PINS ALLO WED IN ABSENCE OF SPECIAL
CIRCUMSTANCES

Meijer, Incorporated v. National Labor Relations Board,
1997 FED App. 0360P (6th Cir. December 7,1997),enforced the
NLRB’s order requiring Meijer to allow its employees at its Tra-
verse City store to wear union insignia on the job. Meijer’s dress
code allowed employees to wear only pins approved by the com-
pany on their uniforms. The code was enforced loosely, if at all,
until October 1992,when a new store manager started strict. In
September 1993,employees started wearing union pins as part of
their organizational campaign. Two employees were disciplined for
violating the dress code.

The Board argued that Meijer violated NLRA section 8(a)(1)
because it interfered with its employees’section 7 rights to self-
organize and engage in concerted activities. Meijer urged the
court to adopt the reasoning of Cleveland Real Estate Partners v.
NLRB, 95 F.3d 457 (6th Cir. 1996) (“CREP”),which held that it
was permissible for a shopping mall to preclude union represent-
atives from distributing handbills to shoppers while allowing
handbilling and solicitation by non-union permittees in the mall.
The court declined to apply the reasoning of CREP, finding that
the distinction between employee and non-employee activity was
substantial and that the Meijer employees were engaged in orga-
nizational activity, which accords them greater protection under the
Act than non-employees.

Meijer argued in the alternative that this case falls within the
Burger King v. NLRB, 725 F.2d 1053 (6th Cir. 1984) exception to
Republic Aviation Corp. v. NLRB, 324 U.S. 793 (1945),because
Meijer enforced, consistently and non-discriminatorily, a policy that
its employees may only wear authorized uniforms and because its
employees have contact with the public, a “special circumstance”
as a matter of law under Burger King. The Sixth Circuit disagreed,
holding that employees have a right to wear union insignia although
the right is not absolute. Meijer was unable to make a showing of
special circumstance which would allow curtailment of that right.
There was no evidence to support Meijer’s contention that allow-
ing employees to wear union insignia would negatively impact its
public image or its ability to maintain plant production or disci-
pline. (Opinion by Circuit Judge Keith.)

MAN AGEMENT CONTRA CT DOES NOT ESTABLISH
A SINGLE EMPLO YER OR AGENCY RELATIONSHIP 

In Swallows,et al. v. Barnes & Noble Book Stores,Inc., et al.,
1997 FED App. (6th Cir. November 4,1997),the Sixth Circuit dis-
cussed the judicial doctrines by which a defendant that does not
employ a plaintiff directly may nevertheless be considered an
employer under the ADA and the ADEA. Barnes & Noble oper-

ated and managed Tennessee Technological University’s bookstore.
Pursuant to the agreement between TTU and Barnes & Noble, plain-
tif fs, formerly TTU employees,became Barnes & Noble employ-
ees. Following a six month probationary period Barnes & Noble
terminated plaintiffs as allowed by the agreement,and plaintiffs sued
both Barnes & Noble and the State of Tennessee, claiming viola-
tions of the ADEA and the ADA.

The Sixth Circuit disposed of plaintiffs’ first argument that the
State of Tennessee should be liable for the acts of Barnes &
Noble because TTU and Barnes & Noble constituted an “integrated
employer” or “single employer” for purposes of the ADEA and
ADA. Under this doctrine, two companies are considered so inter-
related that they constitute a single employer if four factors are pre-
sent:(1) interrelation of operations such as common offices,com-
mon recordkeeping, and shared bank accounts; (2) common
management,common directors and boards; (3) centralized con-
trol of labor relations and personnel and (4) common ownership
and financial control. The Sixth Circuit found nothing in the rela-
tionship between TTU and Barnes & Noble to indicate anything
other than an arms’length relationship. There was no commonal-
ity of operations,management,ownership or control, and Barnes
& Noble alone had control over labor relations with the power to
hire and fire along with responsibility for paying wages and ben-
efits. TTU’s limited voice in certain employment decisions did not
constitute control over those decisions.

Applying the Restatement definition of an agent as one who
consents to act on behalf of another and subject to the other’s con-
trol, the Sixth Circuit found that there was no evidence to indicate
such a relationship. TTU did not delegate the authority to Barnes
& Noble to make employment decisions on its behalf nor did it exer-
cise control over Barnes & Noble’s employment decisions.

In a footnote, the court analyzed the distinction between
“joint employer” and “single employer”: under the “joint employer”
concept, separate business entities share or co-determine matters
governing the essential terms and conditions of employment. The
term “joint employer” is often used to describe the analytically
distinct “single employer” situation. (Opinion by Hon. Ann Aldrich,
U.S. District Judge for the Northern District of Ohio,sitting by
designation.) m

LABOR AND EMPLOYMENT LAWNOTES Page 19

HAMMETT ON THE REALITIES
OF NEGOTIATION

The contents of the envelope were thousand-dollar
bills, smooth and stiff and new. Spade took them out and
counted them. There were ten of them. Spade looked up
smiling. He said mildly: “We were talking about more
money than this.”

“Yes,sir, we were,” Gutman agreed, “but we were
talking then. This is actual money, genuine coin of the
realm,sir. With a dollar of this you can buy more than with
ten dollars of talk.”

Dashiell Hammett
The Maltese Falcon(1930)



MICHIGAN COUR T OF
APPEALS UPDATE

Daniel Misteravich

In Hyde v University of Michigan Regents, No. 181187,
November 25,1997,before Sawyer, P.J., and Saad and Gage, JJ.,
the court addressed an issue of first impression:whether in an
employment discrimination case a plaintiff may seek more than eco-
nomic damages and yet shield from discovery his mental history?
The jury awarded $20,000 for non-economic damages of outrage,
indignation,humiliation and embarrassment. During discovery, the
plaintiff blocked discovery of his mental history by asserting the
physician-patient privilege. The court reversed.

Held:When a plaintiff asserts claims for non-economic dam-
ages such as pain and suffering, mental distress,hurt feelings,
embarrassment,etc. and uses a privilege to block discovery of his
emotional history, the plaintiff cannot recover damages for non-
economic injury.

In Rembert v Ryan’s Family Steak House, No. 196542,Decem-
ber 2,1997,before Corrigan,C.J., and Griffin and Hoekstra, JJ.
the court again faced a case in which it was argued that an
employee’s civil r ights claims were required to be arbitrated pur-
suant to a contractual arbitration clause. 

Held:Contrary to the panel’s actual opinion,but pursuant to
MCR 7.215(H),the court is compelled to follow the holding of
Rushton v Meijerwhich provides that an employer cannot require
employees to waive their rights to a judicial forum to hear civil rights
claims.

In Smith v Charter Township of Union,et al, No. 187677,Jan-
uary 16, 1998,before Smolenski,P.J., and Markman and T.G.
Power, JJ., the Court addressed the application of the after-
acquired evidence rule to a claim of failure to hire brought under
Michigan’s Civil Rights Act. Plaintiff alleged that the defendants
discriminated against him in their failure to hire him. Discovery
revealed that plaintiff falsified information on his resume. Defen-
dants got partial summary disposition.

Held:When there is after-acquired evidence of resume fraud
in a case alleging failure to hire, the measure of damages should
be the calculation of back pay from the date of the unlawful
employment action to the date that the defendant would reasonably
have discovered plaintiff ’s misrepresentation. ■
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MORE LABOR AND
EMPLOYMENT LA W WEB

LINKS
Links to the following World Wide Web sites of interest to labor
and employment lawyers have been added to the Section’s web page
at http://www.icle.org/sections/labor/index.htm (click on
labor/employment law resources):
1. U.S. Equal Employment Opportunity Commission

http://www.eeoc.gov/ The EEOC web page includes infor-
mation on filing charges,enforcement and litigation,

2. United States National Labor Relations Board
http://www.nlrb.gov/ The NLRB web page includes the full
text of recent NLRB opinions and orders,a weekly sum-
mary of NLRB cases,including the full text of board deci-
sions,and the full text of the NLRB case handling manual,

3. Michigan Department of Civil Rights
http://www.mdcr.com/ Information about the MDCR,
includes department initiatives,office locations,information
on filing complaints and ability f or individuals who believe
they have suffered discrimination to contact department spe-
cialists by e-mail to ask questions and receive advice,

4. Michigan Bureau of Employment Relations —
Department of Consumer and Industry Services
http://www.cis.state.mi.us/ber/ There is not much here yet,
but if MERC and other Michigan employment law agencies
go on line, presumably it will be at this site,

5. The Walter P. Reuther Library, Wayne State University
http://www.reuther.wayne.edu/ The Reuther Library holds
the Archives of Labor and Urban Affairs,established to
collect and preserve records of the American labor move-
ment,with emphasis on industrial unionism and related
social and political organizations in the United States. The
web site includes an extensive listing of websites for other
Industrial Relations Libraries and Labor Archives at
http://www.reuther.wayne.edu/archive_links.html.

Visit the Labor and Employment Law Resources section of the Web
Page for an extensive list of world wide web sites devoted to labor
and employment law.

— Karl Brevitz
Editor’s note:For the basics on Web use see K. Brevitz,“T he Inter-
net For Labor and Employment Lawyers: A Primer” Vol. 6 No. 1
Labor and Emloyment Lawnotes 6 (Winter 1996). ■

LELS On The Internet
“Navigating the Web is relatively straightforward.”

Justice Stevens,Reno v. ACLU

The Section joined with the Institute of Continuing Legal
Education to create an Internet presence. Section members can
access the Section’s World Wide Web page at http://www.icle.org/
sections/labor/index.htm. Resources on the web page include:
• Information on Section council meetings,seminars and activities.
• The complete text of Lawnotes,the Section’s quarterly.
• An extensive list of frequently asked questions (FAQs),with

answers,prepared by Thomas P. Brady. The list covers federal
and Michigan discrimination law, the NLRA,the Whistle-Blow-
ers’Protection Act, the Polygraph Protection Act, WARN, and
the Bullard-Plawecki Employee Right to Know Act. The list

will be expanded in the future to cover FMLA, OSHA,the Fair
Labor Standards Act and re-employment rights under the Vet-
erans Benefits Act.

• A comprehensive list of links to other labor and employment
law resources on the World Wide Web.

• Selected papers from the ICLE-LELS-FMCS-sponsored
Twenty-Second Annual Labor and Employment Law Seminar
and future ICLE programs.

The web site is in constant development. Your comments and
suggestions are encouraged. Contact Karl Brevitz, ICLE educa-
tion director, by mail at 1020 Greene Street,Ann Arbor, MI 48109-
1444,by telephone at (313) 764-0533,or via e-mail at Karl@
icle.law.umich.edu.



LABOR AND EMPLOYMENT LAWNOTES Page 21

NLRB SLOWLY TACKLES
BACKLOG
George M. Mesrey
Clark Hill P.L.C.

Since last November when the Senate confirmed four nomi-
nations by President Clinton to the National Labor Relations
Board (NLRB), the new NLRB has issued fewer than a dozen
decisions. SeeNLRB Web site at http://.www.NLRB.gov. for the full
text of the decisions. Below, I address selected decisions issued by
the NLRB.

INTERPRETERS
In George Joseph Orchard Siding, Inc., 325 NLRB No. 34

(January 9, 1998) (Chairman Gould and Members Fox, Lieb-
man,Hurtgen and Brame),the NLRB directed the Agency to sup-
ply and pay for an interpreter to interpret testimony given by non-
English speaking witnesses called by the Respondent employer
during an unfair labor practice trial. The NLRB General Counsel
(GC) argued that the ALJ abused his discretion in ordering an inter-
preter because it was contrary to long-standing GC policy. The
NLRB responded by stating that it was not clear whether the GC’s
policy against paying for an interpreter for respondent witnesses
had been applied uniformly in the past. Regardless,the NLRB is
responsible for establishing policies relating to providing inter-
preters,not the GC.

In response to the GC’s argument that a ruling of this nature
creates an unreasonable financial burden,the NLRB limited its deci-
sion to the facts and suggested that the issue of a uniform policy
for interpreters would more appropriately be addressed through
rulemaking.

EMPLOYER CONDUCT DURING ORGANIZING
CAMPAIGNS

In Eldorado Tool, 325 NLRB No. 16 (November 9,1997),
(Chairman Gould and Members Fox and Higgins), the employer,
in response to an organizing drive, created a “UAW Wall of
Shame”— naming closed plants with UAW-represented employ-
ees. The display consisted of two by three foot tombstones printed
on computer paper. Each tombstone had “R.I.P.” with the name of
a closed plant. On the day before the election,the employer
posted a tombstone with the name “Eldorado”on it and a question
mark. The Union filed an unfair labor practice charge alleging that
the display violated Section 8(a)(1) and the Regional Director issued

a complaint. The ALJ ruled that the display was factually accurate
and, since there was no prediction that the same thing would occur
at the employer’s facility, he concluded that the display was pro-
tected free speech under Section 8(c) and dismissed the allegation.

The NLRB found the inference to be drawn from the ceme-
tery of UAW-represented plants was that the same fate of plant clo-
sure and job loss awaited Respondent. The NLRB rejected the ALJ’s
conclusion that the question mark insulated Respondent from a find-
ing that the display constituted an implicit threat. The NLRB
noted that the Respondent never sought to clarify its message, or
to assure employees that it was not predicting the same fate for Eldo-
rado. The NLRB found that the Respondent did not merely chron-
icle the closing of nearby businesses where the Union had a pres-
ence but threatened closure if the Union was selected. The display
was not protected by Section 8(c) and violated Section 8(a)(1).

Chairman Gould dissented, stating “[i]t is not unlawful for an
employer to make reference to what an employer perceives to be
a union’s record at other plants. Such references are a fact of indus-
trial lif e, frequently part of the rough and tumble of electioneer-
ing, and the Board can not and should not be responsible for polic-
ing the objective considerations relied upon by an employer. If the
employer’s statements are not complete or are inaccurate, it is for
the union to respond.” Chairman Gould added that so long as an
employer does not project an inexorable set of events or circum-
stances which require plant closure or other adverse events,coer-
cion and/or predicted retaliation is not present.

EXHAUSTION OF INTERN AL REMEDIES IN
AGENCY FEE DISPUTES

The NLRB selected two cases for accelerated review to
address whether nonmember agency fee payers who object to a
union’s fee calculations must exhaust internal union procedures,
including arbitration, before challenging the computation before
the NLRB. 15 Daily Labor Report (BNA) A-2 (Jan. 23,
1998)(Kroger, Inc., Case No. 9-CA-31116 and United Food and
Commercial Workers,Local 1099, Case No. 9-CB- 8672). Chair-
man Gould stated that this accelerated review process will allow
the Supreme Court to have the benefit of the NLRB’s views on this
issue when it decides Air Line Pilots Association v. Miller. In Miller ,
scheduled for argument on March 23,a duty of fair representation
case under the Railway Labor Act, the Supreme Court will decide
whether employees who refuse to join a union and object to the cal-
culation of their agency fees can take their case directly to federal
court instead of exhausting a unilaterally imposed union arbitra-
tion process.■

Plan to attend the 23rd Annual Labor and Employment Law Seminar, cosponsored by the Labor and
Employment Law Section,the Federal Mediation and Conciliation Service, and the Institute of Continuing
Legal Education.

Dates: Thursday and Friday, April 16 and 17,1998

Location: MSU Management Education Center, Troy

Featur ing: Comprehensive coverage of the year’s developments in labor and employment law, in-
depth coverage of key issues,customized tracks for employment litigation,
labor/management relations,and employment discrimination.

CUTTING EDGE INFORMA TION!
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MERC ADDRESSES
ELECTION AND

UNIT ISSUES
Douglas V. Wilcox

White, Przybylowicz,Schneider & Baird, P.C.

MERC DIRECTS ELECTION AMONG ALL PUBLIC
SAFETY SUPERVISORS, INCLUDING SW ORN AND
NON-SWORN SUPERVISORS.

In University of Michigan -and- Police Officers Labor Coun-
cil, MERC Case No. R96 L-194,the Commission directed an elec-
tion larger than that requested in the union’s representation peti-
tion. The union sought to represent only the sworn police sergeants
and lieutenants employed by the University of Michigan Depart-
ment of Public Safety at its Ann Arbor campus. The term “sworn”
refers to Department of Public Safety employees who are required
as a condition of their employment to be trained and certif ied as
police officers by the Michigan Law Enforcement Officers Train-
ing Council.

The employer argued that the only appropriate unit is one made
up of all 2,300 University employees classified as supervisors. The
Commission rejected that argument,relying on University of
Michigan, 1993 MERC Lab Op 479,unpublished opinion per
curiam of the Court of Appeals,decided April 13, 1995 (Docket
No. 167048),and Michigan Education Association v Alpena Com-
munity College, unpublished opinion per curiam of the Court of
Appeals,decided November 8,1996 (Docket No. 180695),because
the function of all 2,300 supervisors was simply too diverse. 

The Commission disagreed with the union’s attempt to limit
the bargaining unit to employees at the Ann Arbor campus.
Employees at the Ann Arbor, Flint and Dearborn campuses are sub-
ject to a single operating budget and must adhere to the general oper-
ating procedures of the Department of Public Safety. Moreover, the
Commission has noted in other cases involving the University of
Michigan,a unit limited to one of its facilities is inappropriate. See,
e.g., University of Michigan (Flint campus), 1993 MERC Lab Op
615,and University of Michigan, 1968 MERC Lab Op 236.

The Commission also disagreed with the union’s attempt to
limit the bargaining unit to “sworn” supervisors. The record estab-
lished that both sworn and non-sworn supervisors exercised super-
visory authority on a regular basis. Although sworn supervisors con-
stitute a higher level of supervision, the Commission has
consistently held that units with different levels of supervisors are
appropriate. City of Grand Rapids, 1992 MERC Lab Op 339. 

The union’s claim that sworn supervisors do not share a com-
munity of interest with non-sworn supervisors was rejected by the
Commission. Neither being a sworn police officer nor having the
authority to supervise sworn police officers created a separate com-
munity of interest. Nor did the fact that sworn supervisors gener-
ally are paid more than the non-sworn supervisors. 

EMPLOYER VIOLA TED PERA BY REFUSING TO
HONOR WAGE INCREASE IT PROMISED BEFORE
REPRESENTATION ELECTION WAS HELD.

In Detroit Public Library -and- UAW Local 2200, MERC Case
No. C96 I-219,the Commission,receiving no exceptions,adopted
the Decision and Recommended Order of ALJ Nora Lynch, find-
ing the employer’s withholding of announced wage increases
constituted a unilateral change in the terms and conditions of
employment.

In October, 1995,the union filed a petition seeking to repre-
sent electricians, carpenters, painters and other skilled trades
employees. An election was scheduled for December, 1995. Four
weeks before the election,the employer announced pay raises for
all employees covering a two year period. The employer had a prac-
tice of providing annual pay increases to unrepresented employ-
ees which corresponded to union settlements.

The union won the election and subsequently began negoti-
ating. The union contacted the employer when its members did not
receive the July 1996 pay raise promised to them before the elec-
tion. The employer responded that skilled trades employees would
not be receiving the wage increase because they had unionized and
wage levels had to be negotiated. 

The dispute in this case was what constituted the status quo.
The employer argued that it would have violated PERA had it made
the unilateral increase it promised. NLRB v Katz, 369 US 736,50
LRRM 2177 (1962). The Commission noted that in subsequent
cases,the NLRB held that wage increases of a fixed nature, paid
regularly over a sufficient period of time to establish a practice, are
conditions of employment an employer must continue. See, e.g.,
Medical Center at Princeton, 269 NLRB 948,116 LRRM 1100
(1984). The Commission relied heavily upon NLRB v United Air-
craft Corp, 490 F2d 1105 (2nd Cir, 1973),a case which presented
a similar situation. There, the court held that conditions of employ-
ment include not only what an employer has already granted, but
what it has announced it intends to grant. The ALJ similarly con-
cluded that the wage package promised by the employer was a con-
dition of employment which continued after certif ication of the
union. 

EMPLOYER VIOLA TED PERA BY FAILING TO
SUPPLY INFORMA TION RELEV ANT TO THE
UNION’S UNIT CLARIFICA TION PETITION .

In Wayne County -and- AFSCME Local 1659, MERC Case No.
C96 G-172,the Commission ordered the employer to cease and
desist from failing and refusing to bargain collectively with the
union,and refusing to provide relevant and necessary information.

The union filed a unit clarif ication petition regarding several
new jobs which the employer placed in another bargaining unit. The
union made a four part information request,which included:(1)
information regarding policies and procedures upon which the
employer relied in creating the new jobs; (2) documents relevant
to the decisionmaking process leading to the creation of the spe-
cific jobs at issue in the unit clarif ication petition; (3) information
pertaining to the other bargaining unit; and (4) the employer’s
plans/intentions regarding a vacant position. Administrative Law
Judge Roy L. Roulhac concluded that only items 3 and 4 above were
relevant to the petition.

The Commission rejected the union’s first exception that the
ALJ should have considered whether the information was neces-
sary to fulfill its statutory obligation to represent the bargaining unit,
not simply whether it was related to the petition. The Commission
concluded that it was proper for the ALJ to limit his consideration
to whether the requested information was relevant to the petition. 

Next, the Commission considered the union’s claim that
items 1 and 2 of its information request were also relevant to the
petition. The Commission stated that an employer must supply in
a timely manner information which will permit the union to
engage in collective bargaining and to police the administration of
the contract. Ecorse Public Schools, 1995 MERC Lab Op 384. It
also noted that an employer has a duty to disclose information as
long as there exists a reasonable probability that it will be of use
to the union in carrying out its statutory duties. See Pfizer, Inc, 268
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(Continued on page ?)

NLRB 916 (1984). Therefore, an employer generally has a duty
to disclose job titles,descriptions,wages,benefits and other infor-
mation regarding non-unit employees where diversion of unit
work is an issue in the case. The Commission held that the union
was entitled to the names and qualifications of the individuals who
filled the new position,information regarding why the employer
made the determination to create the new positions,and how it
decided to place them within the other bargaining unit. 

MERC REJECTS EMPLOYER’S ATTEMPT TO SPLIT
BARGAINING UNIT ALONG ACT 312 ELIGIBILITY
LINES.

In Alpena County and Alpena County Sheriff -and- POAM,
MERC Case No. UC96 J-47,the Commission dismissed the
employer’s unit clarif ication petition seeking to split a nonsuper-
visory bargaining unit along Act 312 eligibility lines. The bargaining

THE JOY
OF LABOR
LAW

No Right To Lie. On January 21,1998,shortly after the
Monica Lewinsky story exploded, the U.S. Supreme Court
ruled that a federal employee has no right to lie to a federal
agency regarding alleged employment-related misconduct.
LaChance v. Erickson, 66 USLW 4073 (1998). Where is the War-
ren Court when we need it? The Court, in a unanimous opin-
ion by Chief Justice Rehnquist,warned:“Witnesses appearing
before a grand jury under oath are likewise required to testify
truthfully, on pain of being prosecuted for perjury” and “one who
files a false affidavit required by statute may be fined and
imprisoned.” 66 USLW at 4075.

In a January 26 “false statement”case involving a union offi-
cial, the Court noted the considerable variation among the cir-
cuits concerning what degree of “tale-telling carries a statement
beyond a mere denial.” Brogan v. United States, 66 USLW 4111,
4112 (1998). Nonetheless,the Court, in an opinion by Justice
Scalia,found a false “denial” itself a crime! I am sure the tim-
ing of these decisions is just an unbelievable coincidence. 

“Unbelievable” Company. Despite finding that a company
lived “up to its ill-chosen name,” the D.C. Circuit refused to
uphold a Board order requiring the company, called Unbeliev-
able, Inc., to reimburse the union for negotiation and litigation
fees because of the company attorney’s misconduct. Unbe-
lievable, Inc. v. NLRB, 118 F.3d 795,800 (D.C. Cir. 1997). Not-
ing that the company attorney “has long had a troubled history,”
including suspensions from the practice oflaw and the NLRB,
and sanctions in an earlier Unbelievable case, 71 F.3d 1434 (9th
Cir. 1995),the court would not let the company distance itself
from its attorney: “Although the company comes not to praise
[its attorney] but to bury him,it cannot escape responsibility for
his misconduct.” Still, the court did not uphold sanctions. This
was too much for the dissenting judge, who objected:“This
sounds like doublespeak to me.” Unbelievable.

“Unbelievable” Attor ney. Speaking of attorney miscon-
duct,the Sixth Circuit upheld sanctions against a plaintiff ’s attor-
ney who assaulted a defense counsel in a federal courtroom.

Cook v. American Steamship Company, 1998 F.App. 0019
(1/20/98). According to the court reporter, plaintiff ’s counsel
“grabbed” the defense attorney “by the hair, pulling him head
first into floor.” The plaintiff ’s attorney claimed defense coun-
sel was going to hit his expert witness,so he “reached atop”
defense counsel’s “head and pulled his head back with the flat
of [his] left hand, to separate him.” Then,for mysterious rea-
sons,defense counsel “hit the floor.” Finding this conduct
“short of the behavior and demeanor expected”and “deplorable,”
the trial court imposed sanctions and declared a mistrial. The
Sixth Circuit rejected the assaulting attorney’s claim that he was
only protecting his expert witness. Unbelievable?

“Unbelievable” Af fidavit. Be careful what you put in
affidavits, warns Penny v. United Parcel Service, 156 LRRM
2618,2623 (6th Cir. 1997). The Sixth Circuit found plaintiff had
no ADA disability — “ I limp on occasion”— because, he tes-
tif ied, he hunted. In a later affidavit he said hunting “did not
require him to walk.” The court did not buy this:“We believe
a reasonable jury would know that is impossible to hunt rabbits,
squirrels,pheasants and deer without walking.” A party cannot
create a genuine material fact by filing an affidavit “that con-
tradicts earlier deposition testimony.” 156 LRRM at 2623. In
short, plaintiff ’s affidavit was unbelievable. Ken Starr, are you
listening, or at least secretly recording this? 

Happy Bir thday. Chi Chi’s learned the hard way – 53,000
ways,to be exact – not to fire an employee who refused to sing
“Happy Birthday” to customers because it offended her religious
beliefs. “EEOC Suit Settled by Restaurant,” Washington Post,
B7, December 11,1997. According to plaintiff, who was fired
after three days on the job:“It was never the money issue. My
main objective was to bring glory and honor to God.” That’s
believable. It was the principal – the principal amount of
$53,000.

Tiger Batboys Strike Out On Overtime. For the Tiger bat-
boys who complained of FLSA violations,it was “ the money
issue.” Unfortunately, unlike anti-birthdayites,Tiger batboys are
not protected by federal law. The Detroit Tigers qualify for the
“amusement or recreation exemption.” Adams v. Detroit Tigers,
Inc., 961 F.Supp. 176 (E.D. Mi. 1997). Tiger fans might disagree
that watching the Tigers is amusing or recreational. At least bat-
boys are not forced to sing “Happy Birthday.”

John G. Adam

unit at issue is comprised of deputies,detectives,correctional offi-
cers,corrections supervisor, bailiffs, cooks and receptionists. The
employer sought to overturn or distinguish Ottawa County, 1992
MERC Lab Op 370,which refused to allow the use of the unit clar-
ification procedure to split a unit along Act 312 eligibility lines with-
out a vote of the employees in the existing unit.

The employer’s attempt to distinguish the Ottawa County
decision was rejected by the Commission. The Commission also
rejected the employer’s claim that the bargaining unit is no longer
appropriate because the ability of part of the unit to participate in
interest arbitration creates a diversity of interest among the groups.
The Commission,citing City of Charlevoix, 1970 MERC Lab Op
404,and Montcalm County Sheriff, 1997 MERC Lab Op 157,stated
that Act 312 eligible employees can always petition at an appro-
priate time to sever from the existing unit if they become dissat-
isfied. ■
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INSIDE LAWNOTES
• EEOC Regional Attorney Adele Rapport addresses EEOC policy on mandatory

arbitration of employment discrimination claims and David Kelly looks at practical
aspects of arbitrating statutory discrimination claims.

• Administrative Law Judge Roy Roulhac reviews a year of MERC cases decided in
Michigan appellate courts.

• Shel Stark explains why the employment-at-will doctrine is bad.

• Bob Vercruysse and Gary Fealk look at limitations on the use in other forums of evidence introduced in MESA
proceedings.

• Claudia Orr looks at light duty assignments under the ADA and Scott Grogan shows that the ADA does not require
employers to violate collective bargaining agreements.

• Information on upcoming events and LELS business:the LELS member discount on ICLE seminars; the MERC
conference on June 8 and 9 in Ypsilanti; the ICLE-FMCS-LELS 23rd annual labor and employment law seminar
on April 16 and 17 in Troy; the LELS Web page; and more.

• Labor and employment law decisions from the U.S. Supreme Court, the Sixth Circuit, the Michigan Supreme Court,
the Michigan Court of Appeals,the NLRB, MERC,and more.

• Authors:John G. Adam,Robert J. Battista,Karl Brevitz, E. Sharon Clark, Gary S. Fealk,Scott Grogan,H. David
Kelly, Jr., Russell S. Linden,Timothy O. McMahon,George M. Mesrey, Daniel Misteravich,Claudia D. Orr,Adele
Rapport, Roy L. Roulhac, William C. Schaub, Jr., Sheldon J. Stark, Robert M. Vercruysse, Douglas V. Wilcox,
and more.
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