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The key to presenting a case before an 
arbitrator is to engage in effective witness 
management, as well as developing skill in 
the art of direct and cross-examination. 
Below are a few tips that will hopefully help 
the reader in reviewing these essential ele-
ments of effective presentation of an arbi-
tration case. A corollary to witness man-
agement and the art of direct and 
cross-examination is the understanding of 
hearsay evidence and its role in arbitra-
tion. Again, these are tips designed to help 
the reader understand the hearsay rule. 
Once witness management is understood, 
skill is developed in the art of direct and 
cross-examination, and the place of hearsay 
evidence is understood, the advocate is 
able to prepare an effective case. Hopefully, 
these tips will help the advocate. 

I. WITNESS MANAGEMENT — 
THE ART OF DIRECT AND 
CROSS-EXAMINATION 

A. WITNESS MANAGEMENT 
An advocate in arbitration must deter-

mine what witness to call. This is referred 
to as witness management. Obviously, an 
advocate should call witnesses that are 
favorable to the advocate's position and 
should have some understanding of what the 
witness will testify to. There are interesting 
problems in witness management. 

1. 	Suppose the grievant does not tes- 
tify. What inference can be drawn? What 
will be the attitude of the arbitrator? 

There are two decisions by Arbitrator 
Whitney P. McCoy that illustrate the prob-
lem. In Southern Bell Telephone Co., 25 LA 
270 (1955), he concluded that though the 
witness did not testify, no inference could 

(Continued on page 2) 

THE VIEW 
FROM 

THE CHAIR 
As this issue of LAWNOTES goes to press your Council is considering a pro-

posal on how best to assist the Institute for Continuing Legal Education (ICLE) in its 
efforts to expand the substantive labor and employment law materials available on the 
Internet at its website . For those of you who have not visited the site I would encour-
age you to give it a try (http://www.umich.edu). Our friends at ICLE, including Exec-
utive Director Lynn Chard, Publications Director Mary Hiniker, and Program Direc-
tor Karl Brevitz, have a vision of the future in which labor lawyers will rely directly 
upon frequent access to the World Wide Web, just as we often presently rely on the 
many useful source materials published by ICLE. That vision (which is fast becom-
ing reality) profoundly changes the manner in which information can be communi-
cated and is profoundly changing the manner in which we practice law. 

As I was completing law school in the late 1970s a new research tool was being 
introduced (LEXIS). I recall that as I entered the profession in 1979 there was a brief 
period of time in which I was actually ahead of the curve in terms of computer research 
skills. That changed about the time our office upgraded its mag card typewriters and 
I failed to acquire the skills necessary to keep up with the changing technology. I jus-
tified this rapid decline on the fact that I mainly dictated my work product anyway—
and certainly I had no trouble changing over from magnetic belts to micro cassettes. 
(Those magnetic belt dictating machines went straight to the junkyard, as we had ear-
lier learned from the mag card typewriter changeover there is no aftermarket for obso-
lete technology). 

Fast forward 15 years. While watching my oldest daughter compose a middle 
school research paper on the family's newly purchased Compaq (which only three 
months earlier had proven almost impossible to set up) I had a sudden realization that 
if I didn't make some rapid adjustments I was about to become obsolete. 

That was a little over two years ago. In the interim, becoming computer literate 
and eventually proficient has not been as difficult as I feared, although I have bene-
fited greatly from a whole lot of hand holding along the way. In fact, the experience 
has been stimulating, especially after using a variety of software packages all of which 
are essentially Windows applications requiring little in the way of the confounding 
techno-geek-babble. Navigating or surfing or just plain getting around the World Wide 
Web is also not that difficult. (And for those of us who need help getting started help 
is on the way: stay tuned for presentations on technology at the Annual Meeting and 
at future Section meetings.) I suspect that within a year or two virtually all of the Sec-
tion's publishing will be done electronically and there will be little need to incur the 
considerable printing and mailing costs with which we presently are faced. 

So. for those among us who haven't taken the plunge into cyberspace—just do 
it! For those of you who are interested in helping with the Section's efforts to support 
ICLE as it continues with this process, please contact Ron Helveston, Shel Stark or 
me. As always, we welcome your involvement and participation. 

Best regards, 
PAUL M. KARA, Chaitperson 
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be drawn because there was no credible evidence in his view con-
necting the grievant with alleged strike violence and, therefore, 
refused to infer guilt. In another case involving the same strike sit-
uation, the company had made what Arbitrator McCoy believed 
was a prima facie case against both the grievants and, therefore, 
under these circumstances, ruled an adverse inference under fail-
ure "to disclose all the facts." Southern Bell Telephone Co., 26 LA 
742 (1956). 

Arbitrator Russell Smith once suggested in Problems of Proof 
in the Arbitration Process: A Workshop on West Coast Tri Parte 
Committee Report, Problems of Proof in Arbitration, Proceedings 
of the 19th Annual Meeting, National Academy of Arbitrators, D. 
Jones Ed., Washington BNA Books (1967) at 237: 

I would like to see the grievant on the stand at some point dur-
ing the proceeding and I would feel a little uncomfortable, 
frankly, when he is not. 

There have been cases where the arbitrators, though not 
drawing adverse inferences from the failure of grievants to testify, 
have denied back pay in granting a grievance because the grievant, 
if he had explained his version of the facts, could have avoided the 

hi  entire arbitration process and caused the case to be settled. Se 	. 
Exact Weight, Scale Co., 50 LA 8 (McCoy, 1967). See also Brain*  
berger:s, 59 LA 879 (Glushien, 1972). 

2. Suppose the employer wishes to call the grievant as its first 
witness under cross-examination. Arbitrators have different views 
on this procedure. Arbitrator Edward A. Jones, in Select Problems 
with Procedure and Evidence, (Arbitration Practice), Arnold Zack 
Ed., Ithaca, New York, ILR Press (1984) at 58-59, made the fol-
lowing observation: 

It really is not a fair procedure. It amounts to moving the cross-
examination of the grievant up front. As a matter of orderly 
procedure, I would rather hear the company say what they saw, 
what they heard, and why they did what they did. Then, in due 
course, [the company] can cross-examine the grievant. It is not 
as if there is something new to be disclosed. The parties 
know what has happened. They have been living with the case 
through the grievance hearings before it gets to arbitration. That 
is why the traditional argument in favor of such testimony, to 
avoid perjury or influence by other witness, makes no sense. 

One could argue there is merit to Arbitrator Jones' position. 
The employer has the burden of explaining the reason for its actions. 
It is up to the grievant to refute the employer's claims. 

3. Witness management is important. For instance, in a 
recent case where an alcoholic police officer was discharged and 

1 1  reinstated as a. result of his grievance, the first witness for t 
grievant was the director of Alcoholics Anonymous in the city. Th 

0 4 
-- 

particular person testified for over three hours and, by the time he 
was finished, the arbitrator was convinced that alcohol was a dis-
ease and there could be rehabilitation. The grievant's testimony 
added icing to the cake. This was an excellent example of witness 
management, namely, witness selection. 
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--B. DIRECT EXAMINATION 
' 	There are four basic rules on direct examination: 

(1) Prepare your witness, i.e., the advocate should know 
what the witness will say. No advocate should permit a witness to 
not tell the truth. That is not the point. The witness should under-
stand what the questions will be and what answers, consistent with 
the witness' truthful view of the facts, are expected. Likewise, the 
witness should be advised of what questions might be asked on 
cross-examination. 

(2) The questions asked the witness on direct examination 
should be short and concise. Otherwise, the witness will become 
confused. 

(3) Do not ask leading questions. They are objectionable. Fur-
thermore, it will not be the witness testifying, but it will be the advo-
cate and, therefore, the testimony could become unimpressive. 

An example of proper direct examination would be: 

Q. Were you in the shop on Friday, March 13th? 

A. Yes. 

Q. At what time were you in the shop? 

A. From 8 a.m. to 4 p.m. 

Q. Were you in the shop at 11 a.m.? 

A. Yes. 

Q. Did anything out of the ordinary happen at that time? 

A. Yes. 

Q. Could you tell us, could you explain your answer? 

{Witness gives explanation.] 

A leading question would be. "Were you in the shop at 11 a.m. 
on Friday, March 13th, when you saw Joe Smith hit Mabel Jones 
in the nose by machine no. 5?" That would be a leading question 
because the advocate is suggesting an answer. 

(4) Have a purpose in direct examination. The advocate 
should not ask questions that will not lead to the point that the advo-
cate wishes to reach. If the advocate wishes to prove that the 
grievant was not even in the plant on the day the grievant is charged 
with hitting Mabel, then this should be the goal. The point is, have 
a goal. 

C. CROSS EXAMINATION 
The purpose of cross-examination is to test the credibility of 

the witness. This does not mean that the witness is not telling the 
truth. It does not mean that the advocate is attempting to establish 
that the witness is untruthful. But it may mean that the witness, 
though believing that he or she is telling the truth, is incorrect in 
his/her version of the facts. 

Arbitrator Clarence Duff, in South Penn Oil Co., 29 LA 718 
57), set forth the concerns that an arbitrator has in listening to the 

witness. These concerns can be explored by means of cross-
examination and are as follows: 

INTEREST. While having an interest or stake in the outcome 
does not disqualify a witness, it renders his testimony subject 
to most careful scrutiny. Here, most of the testimony was pro- 

duced by witnesses who are members of the bargaining unit 
and the same union. A clear division existed between those who 
favored the grievant and those who were "against" him. Few 
witnesses will deliberately falsify but there is a common ten-
dency to "put your best foot forward." This tendency, either 
consciously or subconsciously, leads many witnesses to 
remember and express testimony in a way favorable to the 
result which they hope the hearing will produce. 

PERCEPTION. Frequently the initial observation is faulty 
or incomplete because the observer has no prior knowledge 
that a dispute will develop concerning what he has seen or 
heard and his casual sensory impression is not sharp and keen. 

MEMORY. The remembrance of an event weeks or months 
after it occurred is frequently dim and inaccurate and a wit-
ness may be confused as to facts which initially he correctly 
perceived. By lapse of time precise details may elude his 
memory. 

COMMUNICATION. The manner in which a witness 
expresses what he saw and heard may fail to communicate 
exactly his initial perception of the occurrence, so that after 
listening to the testimony and the cross-examination of the wit-
nesses, the fact finder may not have had transmitted to him a 
complete accurate impression of the facts, even though they 
were initially observed carefully and well remembered by the 
witness. 29 LA 718, 720. 

In other words, a person testifying may have an interest not 
to be candid or to shape the facts from his or her respective view. 
The person may not have had a clear perception of what he 
observed. Memories may have dimmed. The witness may have 
faulty communication. These are all points that can be explored on 
cross-examination. 

Cross-examination is an art. It must be done with some skill. 
The following ten commandments of cross-examination may be 
helpful. 

1. Be brief short and concise. The longer the advocate 
takes in cross-examination, the more risk one runs in not getting 
the answers expected or accomplishing the purpose of cross-
examination. Being concise will also keep the advocate on target 
as to the goal to be accomplished in cross-examination. 

2. Use plain words. By using plain words, the witness 
might respond more immediately without thinking about the ques-
tion, thereby not having the opportunity to editorialize. Plain 
words can also serve to better communicate with the arbitrator. 

3. Use only leading questions. As contrasted to direct exam- 
ination, the examiner in cross-examination can use leading ques-
tions. Leading questions in cross-examination are the practice and 
are necessary because the examiner is attempting to focus in on a 
point of memory, perception, interest or communications. 

4. Be prepared. Plan the cross-examination. One should 
never ask a question to which one does not already know the answer. 
Otherwise, the advocate may get an answer that may destroy the 
end object of the cross-examination. 

(Continued on page 4) 
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5. Listen. Listen to the answer of the witness. If the advo-
cate does not listen to the answer, the advocate may proceed to a 
next question which may destroy the whole purpose of the cross-
examination. It may be that in the question just answered, the wit-
ness may have made a damaging admission. And, therefore, when 
the advocate asks the next question, he may mitigate the impact 
of the admission. 

6. Do not quarrel. Do not quarrel with the witness! If the 
advocate quarrels with the witness, the witness may win the argu-
ment and, by doing so, destroy the purpose of the advocate's cross-
examination questions. 

7. Avoid repetition. Do not allow the witness to repeat on 
cross-examination what the witness said on direct examination. If 
the advocate does this, he/she is reinforcing the witness' version 
of the facts. 

8. Disallow witness explanation. Do not let the witness 
explain. Ask short questions so that the answers will be short, 
thereby avoiding the opportunity of the witness to editorialize. 

9. Limit the questions. Do not ask more questions than 
necessary because the advocate may get an unexpected answer. 

10. Save for a summation. The purpose of cross-examination 
is to obtain the facts, not to summarize the point. Obtain the facts 
desired and then save them for the closing statement or post-hear-
ing brief. 

As to the last three commandments, two examples will illus-
trate the point made. An Abraham Lincoln story as a lawyer in 
Springfield is apropos. During a defense of an individual for 
murder, the key witness testified that he saw the defendant fight 
in the woods. Below are the questions and answers from the 
examination Lincoln conducted: 

Q. Did you actually see the fight? 

A. Yes. 

Q. And you stood near them? 

A. No, it was a hundred and fifty feet or more. 

Q. In the open field? 

A. No, in the timber. 

Q. What kind of timber? 

A. Beech. 

Q. Leaves on it rather thick in August? 

A. Yes. 

Q. What time did all this occur? 

A. Eleven o'clock at night. 

Q. Did you have a candle? 

A. No, what would I want a candle for? 

After this answer, a good advocate should have stopped. How-
ever, Abraham Lincoln proceeded with the following question: 

Q. How could you see from distance of a hundred and fifty 
feet or more without a candle at eleven o'clock at nigh 

A. The moon was shining real bright. 

Q. A full moon? 

A. Yes, a full moon. 

This was dangerous because the witness could explain that he 
could see despite the darkness. Then Abraham Lincoln handed the 
witness an almanac and asked the following questions: 

Q. Does the almanac not say that on August 29 [the night of 
the murder], the moon had disappeared, the moon was 
barely past the first quarter instead of being full? 

A. [No answer.] 

Q. Does not the almanac also say that the moon had disap- 
peared by eleven o'clock? 

A. [There was no answer.] 

Q. Is it not a fact that it was too dark to see anything from fifty 
feet, let alone one hundred and fifty feet? 

A. [No answer.] 

To do what Lincoln did requires great skill in cross-examination 
and real confidence. Perhaps sitting down after the candle answer 

ti would have been sufficient. The point could have been made at su 
mation that the witness could not have possibly seen the figI _. 
because of the darkness. 

A good example of asking one question too many is the fol- 
lowing colloquy: 

Q. Where were the defendant and the victim when the fight 
broke out. 

A. In the middle of a field. 

Q. Where were you? 

A. On the edge of the field. 

Q. What were you doing? 

A. Bird watching. 

Q. Where were the birds? 

A. In the trees. 

Q. Where were the trees? 

A. On the edge of the field. 

Q. Were you looking at the birds? 

A. Yes. 

Q. So your back was to the people fighting? 

A. Yes. 

After this colloquy, the advocate should have stopped for he/she 
had made the point that the witness did not see the fight and wait 
to make the point in summation. The advocate instead asked the 
following one question too many and received the following 
answer: 
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Q. Well, if your back was to them, how can you sat that the 
defendant bit off the victim's nose? 

A. Well, I saw him spit it out. 

By asking this last question, the witness; who had been led by 
cross-examination to a point where the finder of fact could con-
clude that he did not see the fight, rehabilitated himself in explain-
ing that he could see the fight. See, Younger, "The Art of Cross 
Examination" (American Bar Association, Section of Litigation, 
Pamphlet No. 1, 1976). 

D. ARBITRATION EXAMPLES 
1. 	Consider a factual situation on direct examination where 

the employer puts on a polygraph examiner to establish the 
grievant's lack of veracity. The matter involved a water department 
employee accused of stealing a tapping machine used to tap water 
service from the main line to a customer. The polygraph examiner 
explained that he asked questions designed to get a negative 
answer and from the negative answer, he determined whether the 
grievant, by using a polygraph machine, was telling the truth. He 
testified that he asked five questions. The first four, the examiner 
testified, were: 

1. Do you know who took the tapping machine? 
2. Do you know when the tapping machine was taken? 
3. Do you know where the tapping machine is now? 
4. Do you know hot it was taken? 

0 To each of these questions, the examiner stated that the 
grievant had answered "no" and was not telling the truth. The fifth 
question that the polygraph examiner asked was: "Have you lied 
on any of the four questions I just asked you?" The answer given 
by the grievant was "no." The examiner testified that to this ques-
tion the grievant was telling the truth. 

Needless to say, the grievance was granted. The point is that 
had the advocate discussed the testimony with the polygraph 
examiner before he testified, he may have determined not to ask 
the questions or not to use the polygraph examiner. This is an exam-
ple of not being prepared. 

2. Direct Examination. The issue was whether a police 
officer, who had been on sick leave for a manic/depressive con-
dition, could return to work. The city objected. The treating doc-
tor explained that the officer's condition had been brought under 
control with sodium lithium, a well-known treatment for manic 
depression. Here are the questions: 

Q. Now, doctor, did you treat Officer A? 

A. Yes. 

Q. What was your treatment? 

A. I hospitalized him for two weeks. Then I released him and 
saw him twice a week for four weeks. And for the last four 
months, I have been seeing him once a week. I prescribed 
sodium lithium and now my treatment is limited to once 
a month. 

A. Well, the medication has him under control. To put it in 
another way, he is like a machine. A little part breaks. I fix 
the part by prescribing sodium lithium and now the 
machine is better than ever. 

This testimony was given many years ago, but it is still 
remembered by the arbitrator involved who granted the grievance. 
It was an example of, by direct testimony, obtaining a very telltale 
piece of evidence that was indeed persuasive. 

In the same litigation, in order to challenge the treating physi-
cian, a psychiatrist, the employer produced a Ph.D. psychologist 
who had an excellent reputation in dealing with psychological prob-
lems of police officers. With such a witness, the union advocate 
was faced with a monumental task. 

Now, plan the strategy designed to persuade the arbitrator. Ask 
these questions: What did the psychiatrist testify to? What point 
did he make? The point he made is that manic depression is a type 
of mental illness that can be brought under control by medication 
so that the person can perform the normal functions of life and per-
form in the workplace. 

Now, who is the witness that is testifying contrary to this? A 
Ph.D. psychologist. It is proper to call a psychologist. Psycholo-
gists have a place. That is not the point. What the advocate did was 
challenge the psychologist's qualifications to testify in this type of 
a case. 

Here is the cross-examination: 

Q. Dr. Jones, as I understand it, you have a Ph.D. in psy-
chology, is that correct? 

A. Yes. 

Q. You are in the private practice in psychology? 

A. Yes. 

Q. Dr. Jones, could you tell us whether you have a Bachelor 
of Science or a Bachelor of Arts degree? 

A. Bachelor of Science. 

Q. Where did you take your Bachelor of Science degree? 

A. University of Illinois, Champagne. 

Q. How many classroom hours did you have to take in order 
to receive your B.S. degree? 

A. 120 hours. 

Q. Did you have to write any thesis to receive your B.S. 
degree? 

A. No. 

Q. Now, doctor, did you have a Master's Degree? 

A. Yes. 

Q. And what is that degree in? 

A. Master of Science. 

Q. And where did you obtain that degree? 

A. University of Chicago. 

Q. And how many hours did you take to obtain that degree? 

A. 30 hours. 

Q. Did you have to write a thesis to obtain your M.S.? 

A. Yes. 

Q. What did you write your thesis on? 

(Continued on page 6) 

Q. Doctor, do you believe that Officer A is able to return to 
police duty? 

A. Yes. 

Q. Why? 
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A. The psychological problems of police officers following 
a gun shooting incident. 

Q. Doctor, you have a Ph.D., is that correct? 

A. Yes. 

Q. And where did you take your Ph.D.? 

A. Northwestern University. 

A. And what was your field of study? 

A. Psychology. 

Q. Did you take class work in obtaining your Ph.D.? 

A. Yes. 

Q. How many hours? 

A. 30 hours. 

Q. Did you have to write a doctorate dissertation? 

A. Yes. 

Q. And what is your doctorate dissertation? 

A. Psychological problems of police work. 

At this point, it would appear that the cross-examiner is fortifying 
Dr. Jones' qualifications as an expert in the psychology of police 
officers. Now watch the next questions: 

Q. Dr. Jones, if my mathematics is correct, you have had a 
total of 180 hours of classroom work at your B.S., M.S. 
and Ph.D. degree work, is that correct? 

A. Yes. 

Q. Doctor, did you take any post-doctorate course degrees? 

A. No. 

Q. Now, of those 180 hours, how many were in psychology? 

A. 70. 

Again, there is the appearance of fortifying the expertise of Dr. 
Jones. But then, the killer question: 

Q. Doctor, were any of the 180 hours of classroom work in 
any course on pharmacology? 

A. No. 

At this point, following the commandments of cross-exami-
nation, do not ask any more questions. Do not attempt to summarize. 
But, in the closing statement or brief, what is the point to be made? 
The point to be made is that the type of mental illness that the offi-
cer had — manic depressive — could be brought under control by 
medication. A psychiatrist is licensed to issue medication and, on 
direct examination, it was brought out that the psychiatrist had 
courses in pharmacology. The psychologist did not. 

In fact, perhaps one more question might have been helpful, 
"Are you licensed to prescribe medication?" Of course, to ask that 
question, one should have known the answer. In most states, a psy-
chologist would not have been licensed to prescribe medication. 
The whole point is that, in the questioning, the advocate destroyed 
the testimony of the expert psychologist because the psychologist 
lacked expertise in the treatment of manic depression, which 
depended on the prescribing of the drug sodium lithium. This was 
because the psychologist had not taken any courses in pharmacology 
and could not prescribe medication. In this case, the advocate could 
then preserve the point until he or she summarized orally or in a  

post-hearing brief. If the advocate attempted to summarize at th 
point of cross-examination, he or she may have permitted the ps 
chologist to give an explanation that may have mitigated the 
impact of his acknowledgement that he had not taken courses in 
pharmacology or could not prescribe medication. 

Of course, the cross-examiner could have gone on and asked 
about sodium lithium, but that would have been in violation of the 
commandments of cross-examination discussed above. 

II. ARBITRATORS, HEARSAY AND RELIABILITY 

Recognizing that arbitration hearings are not court proceed-
ings, and the factors as outlined above distinguishing arbitration 
from civil cases, arbitrators tend to emphasize the new attitude in 
the federal courts on admitting hearsay, relying on the exceptions, 
or the general concept of reliability of the evidence. Yet, arbitra-
tors recognize that even with the broad admission of hearsay or the 
tendency to expand the exception to the hearsay rule, or to recognize 
the expansive exceptions to the hearsay rule set forth in Federal 
Rules 803 and 804, arbitrators have recognized the limitations of 
hearsay even in arbitration hearings. 

The limits on the admission of hearsay was discussed by 
Arbitrator Glushien in Bomberger's, 59 LA 879 (1972), where the 
employer attempted to rely, in discharging an employee for allegedly 
selling marijuana, on a statement made by an undercover agent to 
the company's security manager without the agent testifying. AT  

In noting that this evidence failed to rise to the level or prolt 
bative use, Arbitrator Glushien stated at 882: 

The general rule in arbitration ... is that hearsay testimony may 
be admitted in some circumstances where the customary rules 
of evidence in court proceedings would exclude it. Such hearsay 
may lend a degree of support to facts otherwise established by 
first-hand competent, reliable and probative evidence. But to rely 
absolutely and exclusively on pure hearsay is a proposition far 
beyond what the Arbitrator is prepared to accept . . . 

For the sum total of what we have is merely a bare hearsay 
account to the [security manager] by a man who — whatever 
his reasons — refused to appear at the hearing to face the man 
he accuses and to expose himself, his veracity and the cir-
cumstances surrounding the alleged transaction to the rigors and 
trials of cross-examination. (emphasis added: footnote deleted). 

Though Arbitrator Glushien refers to "pure hearsay," it is dif-
ficult to define such a phrase except to conclude that what he was 
speaking of was the reliability of the evidence. 

The same point was made by Arbitrator Lipson, in Port Huron 
Area School District, 80-1 ARB §8174 (1980), where he set aside 
a discharge of a school custodian based upon the charges of a 15-
year-old female student that the custodian had hugged and kissed 
her after letting her into the faculty lounge to get a bottle of pop. 
The student failed to appear in person at the custodian's hearing to 
tell her version of the incident. Arbitrator Lipson concluded that t 
written statement supplied by the student had to be given less weigh 
than the oral denial of wrongdoing made by the custodian at the hear-
ing. However, Arbitrator Lipson, nevertheless, based upon the 
totality of the circumstances and the custodian's admission that he 
had jokingly asked the girl for a kiss in return for opening the fac-
ulty room, reduced the termination to a one week suspension. 
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0 	
Arbitrators may tend to receive hearsay because they believe 

t necessary to facilitate a fair understanding of the facts and 
issues, Fenwick Fashion, Inc., 42 LA 582 (Elbert, undated); 
Chippewa Valley Board of Education, 62 LA 409 (McCormick, 
1974); United Instrument Workers v. Minneapolis-Honeywell 
Regulator Co., 54 LRRM 2660 (ED Pa 1963). Yet, Bamberger's, 
59 LA 879 (Glushien, 1972) and Port Huron Area School District, 
80-1 ARB §8174 (1980), emphasize that there is a limit to the 
receipt of hearsay evidence under the reliability concept. 

But there have been situations where arbitrators have made 
exceptions to the rule promulgated in Bamberger's and Port 
Huron in the transportation industry, which employs professional 
investigators or "spotters," who provide investigative services in 
transportation and, for that matter, in retail, for the purposes of mon-
itoring employee performance. In Los Angeles Transit Lines, 25 
LA 740 (1955), Arbitrator Hildebrand's reasons for admitting the 
hearsay statements of the spotter's testimony was because the sys-
tem, in his view, "cannot be effective unless the status of the oper-
atives is unknown to the employees. The system may be odious, 
but there is no practical alternative." Yet, at 745, he warned that 
the necessity for the system would not justify the "sloppy or 
unfair use of disciplinary procedures." For a similar result, see 
Shenango Valley Transportation Co., 23 LA 362 (Brecht, 1954). 
But the use of such testimony has been questioned. See, Twin City 
Rapid Transit, Co., 37 LA 748 (Levenson, 1965). 

Sometimes there are particular problems in producing wit-
esses that are not under control of one party or the other. An 

employer may be reluctant to produce employees who have 
expressed concerns about testifying against co-employees. This is 
to be distinguished from the situation where an arbitrator may very 
well draw an inference in failing to produce, for instance, the com-
pany's chief negotiator, who was available to discuss bargaining 
history, or when a union has a witness who was an eyewitness, but 
failed to produce the witness. As Federal Rule 804 points out, there 
are exceptions to admitting an unavailable declarant's statements, 
even in court. And subrule (b)(5) emphasizes the concept of reli-
ability. This whole problem of the unavailability of a declarant is 
highlighted in arbitration, particularly in the public sector where 
in some states there is no subpoena power permitting the arbitra-
tor to issue enforceable subpoenas. 

This issue was raised in Snapper Power Equipment, 89 LA 501 
(1987), where Arbitrator Weston admitted a written statement of 
a co-employee who was not available to testify over objection by 
the union. In doing so, Arbitrator Weston, at 505, wrote: 

. . . I find that the exception in Rule 804 [(b) (5)] is applica-
ble to this case. The declarant was unavailable due to the inabil-
ity to serve him with a subpoena on 3 attempts by the Sher-
iff's Department. His statement, witnessed by three credible 
witnesses, was offered as evidence of a material fact, and the 
statement was more probative on the point than any other evi-
dence which the proponent could procure through reasonable 
efforts. In addition, it is a record kept in the normal course of 
the company's business. As such, it is an admissible document. 

Moreover, the interests of fairness and justice will best be 
served by admission into evidence of 	statement. Other- 
wise, there can be no inquiry as to why 	threw objects at 
the grievant.  

Also, I note that Rule 29 of the Voluntary Labor Arbitration 
Rules of the American Arbitration Association (amended 
February 1, 1987) provides in relevant part: "The arbitrator may 
receive and consider the evidence of witnesses by an affidavit, 
but shall give it only such weight as he deems proper after con-
sideration of any objections made to its admission." I am mind-
ful of the Union's strong objections to the admission of T 's 
statement in the record. However, I find that it was corrobo-
rated by truth-tending circumstances and, therefore, appears 
reliable. (emphasis added). 

After so noting, Arbitrator Weston quoted a statement made 
by Arbitrator Lipson in Ambassador Convalescent Center, Inc., 83 
LA 45 (1984), where, in admitting statements of witnesses who 
apparently were unavailable to testify because of the nature of the 
situation, i.e., an alleged patient abuse at a convalescent center, Arbi-
trator Lipson observed at 46: 

It is clear that the bulk of the Employer's case consists of 
hearsay evidence — i.e., the patient, who was the actual vic-
tim of alleged abuse, did not testify, but his statements went 
into the record through the testimony of other witnesses. The 
situation requires an inquiry into the role of hearsay evidence 
in discharge cases in general, and the significance of the 
kind of hearsay that is in the present record. 

It is well known that fundamentally speaking, hearsay evidence 
is not admitted in courts of law or other tribunals functioning 
under the Rules of Evidence to proved a fact that will deter-
mine the outcome in a case. Thus, it has been said: 

"It is a general rule, which is subject to many exceptions, that 
hearsay evidence is incompetent and inadmissible to establish 
a fact. "Hearsay" has been defined as evidence which derives 
its value, not solely from the credit to be given to the witness 
upon the stand, but in part from the veracity and competency 
'of some other person.' " 

Many of the reasons for the exclusion of hearsay are self-
evident. For example, the declarant is not available for cross-
examination, and the trier of fact is consequently hampered 
in determining the credibility and veracity of the person who 
was the source of the evidence. Nevertheless, hearsay is usu-
ally admitted in arbitration, because such proceedings are gen-
erally not governed by the Rules of Evidence. Accordingly, 
an arbitrator will frequently accept hearsay evidence "for what 
it is worth," or will regard the hearsay nature in determining 
the weight to be given the evidence. 

There are good reasons for accepting hearsay evidence in a 
labor arbitration proceeding. Arbitration is generally informal 
and the participants are frequently nonlawyers, who can not 
be expected to handle cases on the basis of legal technicali-
ties, including the Rules of Evidence. Facts are determined, 
not by a jury, but by an arbitrator, who is expected to have the 
experience and expertise to evaluate evidence and to accord 
the appropriate weight to hearsay. Frequently, hearsay is the 
only evidence available in the work place setting, and the auto-
matic exclusion of same could result in an incomplete record 
and a failure to accomplish a just result. On the other hand, 
an arbitrator must carefully bear in mind the inherent weak- 

(Continued on page 8) 
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nesses in hearsay evidence, particularly in the context of a dis-
cipline case where the employer has the burden of proving just 
cause. (emphasis added) 

Arbitrator Lipson, as Arbitrator Weston had done in Snapper 
Power Equipment, made reference to the Federal Rules of Evidence 
and concluded, as did Arbitrator Weston, that the statements 
sought to be admitted would have been admitted in federal court 
under Rules 803 and 804. What apparently both Arbitrators Lip-
son and Weston were attempting to do is make general statements 
about the admission of hearsay evidence in arbitration and then but-
tress those statements by suggesting that the hearsay statements 
would also have been admitted in federal court. 

Both Arbitrators Lipson and Weston, in admitting the hearsay 
statements, concluded that the hearsay statements prevailed over 
the grievants' denials based upon the existence of supporting evi-
dence, other than the written statements, and the totality of the cir-
cumstances. 

The key to the comments and the actions of admitting the 
hearsay evidence by Arbitrator Weston in Snapper Power Equip-
ment, 89 LA 501 (1989) and Arbitrator Lipson in Ambassador Con-
valescent Center, Inc., 83 LA 45 (1984), was that the hearsay evi-
dence in each of those cases was reliable based on the totality of 
the circumstances; that the witnesses were unavailable even 
though attempts had been made to secure them. 

It is interesting to note that both Arbitrators Weston and Lip-
son, buttressed their reason for admitting the hearsay evidence by 
relying of the Federal Rules of Evidence Rule 804. It could be 
argued that Arbitrators Weston and Lipson did not need to make 
reference to Rule 804, because of the philosophy expressed by 
American Arbitration Association Rule 28 and the concept of admit-
ting reliable hearsay. Instead, they could very well have adopted 
the reliable philosophy of Judge Wisdom, who wrote the major-
ity opinion in the newspaper case, Dallas County v. Commercial 
Union Assurance Co., 386 F2d 368 (5th Cir., 1961). 

However, the hearsay exceptions recognized by Federal Rules 
of Evidence 803 and 804 are certainly encompassing. And, indeed, 
as one tries a case relying on hearsay, Rules 803 and 804 provide 
a handy guide to the hearsay exceptions. Then, the advocate, if not 
finding an exception, can rely on Rule 803(24) or 804 (b)5, and 
emphasize the concept of reliability. 

But the concerns expressed in Bamberger's and Port Huron 
by Arbitrators Glushien and Lipson cannot be ignored. What 
Arbitrators Glushien and Lipson were suggesting is that the reli-
ability of hearsay evidence has its limits. 

Recognizing that the concept of arbitration is efficiency and 
economy of resolving a problem, and that the problem involves the 
workplace two creative examples of the use of hearsay evidence 
should be noted. Consider the facts in two cases: 

A. 	A bus driver of young teenagers who are in a program pro- 
vided by the local juvenile court for troubled youths is accused of 
engaging in profanity and sexual remarks. The burden of proof is 
on the employer. The only evidence is the statements of the 
youngsters made in a group therapy session conducted by a social 

worker as part of their ongoing treatment. Because of the nature 
of their treatment, the employer does not wish to call the younge 
sters as witnesses because, professionally, it is believed that such 
testimony would undermine their treatment. On the other hand, the 
employer is concerned that it has a driver who by his remarks may 
likewise be undermining the treatment. The testimony proffered 
is that of the social worker who claimed that in his treatment of the 
youngsters, a number have repeated the allegations. It would 
seem that in such a situation, the evidence would be reliable 
because it is repetitive, made in a treatment session. 

Under these circumstances, it is very possible that the arbitrator 
would admit the evidence of the social worker. The question is 
whether under all the circumstances the statements made by the 
youths to a trained social worker, conducting therapy sessions, 
which statements were verified by a trained youth counselor who 
was present, are reliable to the point that they can be admitted in 
arbitration and do not fall within the Bamberger's or Port Huron 
Area Schools type situation. The arbitrator could very well refer 
to Federal Rules of Evidence 803 and 804. As to 803, could by anal-
ogy refer to the position hearsay exception in 803(3) and suggest 
that treatment by a social worker is an exception under 803(24). 
Or, the arbitrator could rely on Rule 804, "Hearsay exceptions; 
declarant unavailable," and particularly 804(b)5, referring to other 
exceptions. 

The arbitrator could very well also suggest by way of analogy :. 
that in the context of child sexual abuse cases, courts have con 
sistently held that the statements made to the treating physician were 
reasonably pertinent to the diagnosis and treatment and thus, the 
testimony of the treating physician was permitted. See, People v. 
Wilkins, 134 Mich app 39, 43-44 (1984); In Re Reinsmith, 144 Mich 
App 475 (1985); In Re Freiburger, 153 Mich App 251 (1986);Teo-
ple v Kahn, 171 Mich App 55 (1988). 

Or consider another example where a sheriff deputy was 
accused of sexually molesting a four year old. The four year old 
does not testify, but instead, the treating Ph.D. psychologist who 
treated the child testified. It is possible that the arbitrator, recog-
nizing the above exceptions, might also recognize the physician 
exception set forth in Federal Rule 803(4), "Statements for purposes 
of medical diagnosis or treatment." There has been a recognition 
by at least some courts that the medical or physician statement does 
not apply only to medical doctors, but other health care personnel, 
which could include a psychologist or, as suggested above, a 
social worker under the proper circumstances. See, In Re Freiburgen 
153 Mich App 251 (1986). 

Again the key is reliability. If a social worker states that a num-
ber of teenagers in a group therapy session continue to describe the 
actions of the bus driver, the hearsay becomes reliable. If a psy-
chologist treating a four year old explains in detail the statements 
made by the four year old describing certain conduct in the words 
of a child, rather than in terms used by adults, as well as the psy-
chology of a four year old, this evidence could be reliable. 

The whole point is truth. If one relies on the classic definition 
of hearsay, then both unions and employers might be faced with 
evidence problems making it difficult to resolve a workplace sit-
uation. But, if the hearsay is reliable, it can certainly be helpful to 
both the grievant and the employer, depending on the case. 
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RECENT DECISIONS AND 
O 	DEVELOPMENTS IN 

WRONGFUL DISCHARGE 
EMPLOYMENT LITIGATION: 
MICHIGAN, SIXTH CIRCUIT, 
AND U.S. SUPREME COURT 

REVIEW 
Joseph J. Vogul, 

Varnum Riddering Schmidt & Howlett I,LP 

I. SCOPE 
Under Michigan law, there are two general theories of liabil-

ity: (1) breach of contract; and (2) unlawful motivation. Under the 
contract theory, there are two different sub-theories: (1) express 
agreement; and (2) legitimate expectations arising from company 
policies. The scope of this article is limited to contract claims. 

II. ESTABLISHING A JUST CAUSE CONTRACT 
A. Oral Representations 

I. To overcome the presumption of employment at-will, 
employer's statements of job security must be clear and unequiv-
ocal. Cipollone v General Dynamics Corp, No. 164097, Mich LW 

p #21881 (Mich Ct App, 1995); 

2. Assurances made to 57-year old employee to the effect 
that the company wanted him to "continue. . . through. . . retire-
ment," are sufficient to overcome the presumption of employment 
at-will. Matasich v Studer; No. 145147, Mich LW Op #17058 (Mich 
Ct App, 1994. "A statement made to a 57-year old employee regard-
ing his working until retirement may legitimately be interpreted dif-
ferently from a similar statement made to a newly hired, youthful 
employee assuming an entry-level position." 

3. Statements to the effect that "plaintiff would have a 
position as long as he did his job," are insufficient to overcome the 
presumption of employment at-will. Wertz v Aero-Motive Co, 
No. 149879, Mich LW Op #19129 (Mich Ct App, 1995). "There 
was no evidence that these statements were made in the context 
of a discussion concerning job security in the sense of requiring 
just cause for plaintiff's termination." "Because the statements were 
not made 'in response to [plaintiff's] articulated concerns that he 
be terminated for just cause only,' they were insufficient to sup-
port a just cause claim." "Moreover, the existence of an informal 
policy requiring good reason to discharge an employee did not pro-
vide sufficient objective support for interpreting the statements as 
a promise forbidding discharge absent just cause." 

4. Supervisor's oral assurances "that plaintiff could return 
to his engineering position if the sales position did not work out" 
were sufficient to create just cause employment. Rice v ISI Mfg, 
Inc., 207 Mich App 634,525 NW2d 533(1995) (dissenting Judge 
Kelly states "I do not see how a reasonable person could interpret 

efendant's promise to return plaintiff to his old position as assent 
to a just cause employment contract"). 

5. Where plaintiff was told, in response to his request for 
assurances of job security, that he need not "worry about a posi-
tion," and would "always have a position," and "I don't fire any-
body," a reasonable person in plaintiff's position could have inter- 

preted the statements as meaning that plaintiff was not subject to 
discharge at-will. Ocelnik v Mitchell Corp, No. 174299, Mich LW 
Op #22467 (Mich Ct App, 1995). In so holding, court emphasized 
that statements were made in response to plaintiff's specific 
request for assurances of job security. 

6. Where plaintiff specifically inquired about job security 
in his job interviews and stated that he wanted a permanent posi-
tion, and that defendant would have to sign a statement verifying 
long-term employment before plaintiff would accept the position, 
and where defendant did in fact sign a "verification form" which 
indicated that "plaintiff's probability of employment would be per-
manent," a reasonable trier of fact could find that the parties 
mutually assented to a just cause employment relationship. Neu-
man v Tecumseh Products Co, No. 171121, Mich LW Op #22125 
(Mich Ct App, 1995). 

7. Alleged oral representations by company vice president 
during interviewing process that "plaintiff's position would be 
secure for a lengthy period of time and that he would be only be 
let go if he engaged in serious wrongdoing" are not substantial 
enough to support a breach of employment contract claim. Wilson 
v Wells Aluminum Corp, No. 1:94-CV-560, Mich LW Op #21416 
(WD Mich, 1995). Moreover, there is no merit to plaintiff's argu-
ment that his employment status cannot be at-will because defen-
dant had no employment manual or at-will disclaimer. This argu-
ment erroneously assumes that the defendant bears the burden of 
proving an at-will employment relationship. It is well-established 
that employment contracts for an indefinite period of time are ter-
minable at-will absent sufficient proof of the parties' intention to 
contract for a definite term of employment or a provision specify-
ing just cause. The alleged oral representations are also insufficient 
to establish liability under the "legitimate expectations" theory. 

8. Alleged failure to advise plaintiff that he was an at-will 
employee does not overcome the presumption of employment at-
will. Michigan law presumes that all employees have at-will sta-
tus unless they can prove that they have been promised job secu-
rity. A promise that plaintiff could return to his territorial manager 
position if new sales position did not work out is not enough to cre-
ate a legitimate expectation of job security. Noseworthy v Textron, 
Inc, 1995 WL 681262 (WD Mich, 1995). 

9. Alleged promise that plaintiff "could expect to have a job 
until retirement" did not alter plaintiff's at-will status. Snyder v A 
G Trucking, Inc, 57 F3d 484 (6th Cir, June 14, 1995). 

10. Alleged oral assurances of continued employment made 
during pre-employment negotiations in response to plaintiff's 
questions about job security are sufficient to create issues of fact 
regarding the conditions of plaintiff's discharge. Bowden v The Stan-
dard Products Co, No. 176018, Mich LW Op #20170 (Mich Ct App, 
1995). 

11. Defendant's statement that plaintiff could resume her job 
following her medical leave is merely a generalized statement 
expressing an optimistic hope for a continued employment rela-
tionship and does not indicate that the parties were discussing a just 
cause employment relationship. Carter v Vesco Oil Co, No. 
149554, Mich LW Op #19077 (Mich Ct App, 1995). 

12. Although the owners of a family business told the non-
family manager that ownership of the company was being trans-
ferred to their children, but that the day-to-day operations would 
remain with the professional managers, no just-cause employment 
contract was formed. Even though the plaintiff believed that this 
created such a contract, "the subjective intent of the parties is irrel- 

(Continued on page 10) 
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evant to the issue presented." Colliau v ACE Controls, Inc, No. 
176177, Mich LW Op #25089 (Mich Ct App, 1996). 

B. Employee Handbooks and Personnel Manuals 
1. Where a plaintiff was required to sign a binding arbitra-

tion agreement as part of a handbook acknowledgment form, the 
Michigan Supreme Court held that the arbitration agreement was 
unenforceable because the handbook also stated that "the Policies 
specified herein do not create, any employment or personal con-
tract, expressed or implied. . ." Although several of the justices 
said that access to a judicial forum is a "nonnegotiable state 
right," the court as a whole declined to reach that issue. Heurte-
bise v Reliable Business Computers, 1996 WL 396104 (Mich). 

2. Even though defendant employer's handbook said that a 
discharged employee could request a meeting "to determine if there 
is just cause for discharge," that language did not establish a just-
cause employment contract. The language of the handbook did not 
create a "mixed signal." The defendant reserved for itself the author-
ity to determine whether there was just cause for firing its employ-
ees. Moreover, the handbook did not explicitly state that employ-
ees could only be fired for cause. Wilkerson v CMS Enterprise Co, 
No. 160334, Mich LW Op #19516 (Mich Ct App, 1995). 

3. Where plaintiff was informed when he was hired that he 
was an at-will employee and such advice was reaffirmed later in 
a personnel handbook distributed to plaintiff, plaintiff could have 
no legitimate expectation of discharge only for just cause. Slappey 
v Forest City, Inc, No. 94-CV-70762-DT, Mich LW Op #19715 (ED 
Mich, 1995). 

4. Where employee handbook specifically stated that 
employment was at-will and where there was no evidence that plain-
tiff's employment status had been changed in accordance with no 
oral modification provision of employee handbook, defendant 
was entitled to judgment as a matter of law. Buckner v Horizon 
Health Systems, Inc, No. 164174, Mich LW Op #20090 (Mich Ct 
App, 1995). 

5. Where policy manual indicated that plaintiff would be 
placed in another position upon being removed as an officer, 
plaintiff had a legitimate expectation of just cause employment. 
Foehr v Republic Automotive Parts, Inc, 212 Mich App 663, 538 
NW2d 420 (Mich Ct App, 1995). Accordingly, even though plain-
tiff's term as a corporate officer was subject to an annual vote by 
the board, his wrongful discharge action was adequately sup-
ported by the evidence, and the trial court did not err in submit-
ting his case to the jury. 

6. While employment manual said that no employee would 
be terminated without just cause, the manual applied only to 
hourly employees, not managers like plaintiff. Snyder v A G 
Trucking, hzc, 57 F3d 484 (6th Cir, 1995). 

7. While plaintiff claims that several sections of defen-
dant's employee handbook created a legitimate expectation of just 
cause employment, review of the handbook does not support  

plaintiff's contention because the handbook expressly states that 
it is not an employment contract, it does not state that defendant - 
will discharge employees only for cause, and it reserves for the corn t 
pany the unilateral right to modify policies. Short v Parker Han- ' 
ifin Corp, 1995 WL 708582 (WD Mich, Aug 1, 1995). 

8. Where employee handbook contained a disclaimer that 
it was not meant to create an employment contract but also said 
that termination would be for cause only, the handbook could have 
reasonably created a legitimate expectation of just cause employ-
ment. Lytle v Malady, 209 Mich App 179,530 NW2d 135 (1995). 
To hold otherwise would create an "illusory promise" of just 
cause employment. 

9. While handbook did not conclusively establish that plain-
tiff was at-will, the presumption is not that employment may be 
terminated only for just cause, rather the presumption is that, for 
employment of an indefinite period of time, that employment is at-
will. Erwin v St. Clair Health Corp, No. 161649, Mich LW Op 
#17614 (Mich Ct App, 1995). 

10. Even if defendant had a just cause employment policy, 
defendant was properly granted summary disposition on plaintiff's 
claim for wrongful discharge because the policy was revoked when 
defendant announced its at-will policy when it distributed its 
employee handbook. Revitzer v Detroit Macomb Hospital, No. 
173358, Mich LW Op #21514 (Mich Ct App, 1995). 

11. Where employee handbook provides that none of the poli-
cies are intended to establish a contract between the defendant and 
its employees, but also provides that no employee will be termi-
nated without proper cause or reason, such handbook created a legit t 
imate expectation of just cause employment. Krantz v Howmet 
Corp, No. 159045, Mich LW Op #19093 (Mich Ct App, 1995). 

12. Given that plaintiff never received the employment man-
ual, plaintiff could not have a legitimate expectation of discharge 
only for just cause based on the employment manual. Further, the 
manual contains terminable at-will language which could not 
instill a legitimate expectation of just cause employment. Carter 
v Vesco Oil Co, No. 149554, Mich LW Op #19077 (Mich Ct App, 
1995). 

13. Where the employee's supervisor made statements about 
progressive disciplinary actions for misconduct, no expectation of 
just cause employment exists when the handbook specifically 
provides for employment at-will. Although progressive disci-
plinary procedures were available, they were not mandatory in an 
at will employment situation. Smith v Shelterhouse, No. 177035, 
Mich LW Op # 25036 (Mich Ct App, 1996). 

14. Where plaintiff conceded at oral argument that there 
was no express just-cause contract of employment, the mere com-
pletion of a probationary period of employment does not give rise 
to a legitimate expectation of discharge only for just cause. McKart 
v Arthur Lesow Community Center, No. 176868 (Mich Ct App, 
1996). 

C. Express Written Agreement 
1. 	Where plaintiff signed an employment handbook acknowl- 

edgment which provided that employment is at-will, plaintiffAl, 
may not rely on alleged oral assurances of just cause employment. 
Severn v LCF, Inc, No. 173362, Mich LW Op #23800 (Mich Ct App, 
1996). "When an employment contract expressly provides for at 
will employment, a plaintiff, by signing the contract, assents to 
employment at will and cannot maintain an action based on a prior 
oral agreement for just cause employment." 
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2. Where plaintiff agreed on an employment application that 
her employment was at-will, such language was binding on plain-
if, notwithstanding that she was told, in response to her inquiry, 

• 

that it was a "standard form." Carter v Vesco Oil Co, No. 149554, 
Mich LW Op #19077 (Mich Ct App, 1995). 

3. Where letter of understanding states that plaintiff is an at-
will employee but also states that plaintiff's employment would not 
extend beyond May 1995, the letter did not create a just cause 
employment contract. The durational language does not create an 
ambiguity, but it merely provides that in May 1995 the contract 
would automatically expire if plaintiff were still employed by defen-
dant at that time. It cannot be reasonably be read to state that plain-
tiff could not be terminated prior to May 1995. Tropf v John J. Olson 
Co, No. 175487, Mich LW Op #23105 (Mich Ct App, 1996). 

4. Where written employment agreement addressed plain-
tiff's termination but specifically states there are no agreements 
between them dealing with the duration of employment, the basis 
of termination of employment, or severance pay, other than those 
agreements which are in writing and signed by the employer and 
employee, the agreement did not create a just cause relationship. 
Piwtorak v Schweitzer Indust, No. 166612, Mich LW Op #22583 
(Mich Ct App, 1995). 

5. Where written employment agreement states that plain-
tiff could be terminated "if he failed to perform his duties in a man-
ner satisfactory to defendant," such language creates a satisfaction 
contract. Because plaintiff failed to provide any evidence that his 
performance was satisfactory, defendant was properly granted 
summary disposition. Sanford v Keller Group, Inc, No. 164394, 

914ich LW Op #20732 (Mich Ct App, 1995). 

6. Alleged oral representations of job security were effec-
tively canceled by the acknowledgment of at-will employment 
plaintiff signed. Donley v Hardee 's Food System, Inc, No. 94-CV-
72692- DT, Mich LW Op #20934 (ED Mich, 1995). 

7. Where plaintiff signed a written agreement providing for 
at-will employment and further providing that any modifications 
had to be signed, second agreement did not modify first agreement 
because plaintiff never signed the second agreement. Moreover, sec-
ond agreement could not be construed as creating a just cause con-
tract. Stocks v General Motors Corp, No. 161862, Mich LW Op 
#20084 (Mich Ct App, 1995). 

8. Even though a just cause employment contract may have 
arisen at plaintiff's pre-employment interview, it was superseded 
by the written at-will employment contract signed by the parties. 
McKeever v Electronic Data Systems, Inc, No. 147141, Mich 
LW Op #19365 (Mich Ct App, 1995). While plaintiff claims that 
defendant employer breached a subsequent oral modification of his 
employment contract, the employment contract provided that all 
modifications to the contract had to be in writing. 

9. Where plaintiff's employment agreement provided for 
compensation for a period of time if plaintiff was terminated 
without notice or cause, agreement established an at-will employ-
ment relationship. McGraw v Cytec Indust, Inc, No. 1:95- CV-267, 
Mich LW Op #22575 (WD Mich, 1995). While agreement states 
that employment could be terminated without notice in the event 
of default or non-performance, this phrase is unambiguous when 

Illkhe contract is read in its entirety. The contract contemplates dis-
harge without notice or payment of employee's salary for a 

required period of time instead of notice if the employee is not fired 
for default or non-performance. 

10. Where plaintiff had signed an employment application that 
contain an at-will provision and also received an employee hand- 

book that contained similar language, statements allegedly made 
to the plaintiff that he "had a good future" and that "he would have 
to screw up to be fired" are not sufficient to create just-cause 
employment. Haywood v Schwan 's Sales Enterprises, Inc, No. 2:95-
CV-230, Mich LW Op #24025 (WD Mich, 1996). 

D. Practice 
1. Notwithstanding that employer follows an informal pol-

icy of requiring just cause before terminating an employee, such 
practice is insufficient to rebut the presumption that employment 
is at-will. Erwin v St. Clair Health Corp, No. 161649, Mich LW 
Op #17614 (Mich Ct App, 1994). 

2. Where defendant had a practice of assigning employees 
to other positions if they were displaced, such practice created a 
legitimate expectation of just cause employment. Foehr v Repub-
lic Automotive Parts, Inc, 212 Mich App 663, 538 NW2d 420 
(1995). 

HI. WHAT CONSTITUTES JUST CAUSE? 
A. Misconduct 

1. Where defendant's employee handbook provided that an 
employee could be immediately discharged without notice in 
cases where employee has committed an act of gross misconduct, 
which includes dishonesty, defendant employer was properly 
granted directed verdict because plaintiff was terminated for fail-
ing to return defendant's unspent expense money. Crapo v Upjohn 
Co, No. 164143, Mich LW Op #20560 (Mich Ct App, 1995). 

2. Even assuming a just cause termination policy was in 
effect, defendant had just cause to fire plaintiff employee for vio-
lating company policy. Burger v Lee, No. 170964, Mich LW Op 
#22495 (Mich Ct App, 1995). 

B. Economic Justification 
1. Even if there had been a just cause employment contract, 

plaintiff was terminated due to an economically-motivated work-
force reduction and, therefore, there was just cause as a matter of 
law. Connor v Machine Vision, Inc, No. 149909, Mich LW Op 
#19620 (Mich Ct App, 1995). 

2. While plaintiff claims that proffered economic justifica-
tion was pretextual, plaintiff has failed to present any evidence to 
support that allegation. Ciske v Anchor Bay Bd of Educ, No. 
166025, Mich LW Op #20871 (Mich Ct App, 1995). Plaintiff does 
not contest defendant's contention that they saved additional money 
by reassigning plaintiff to a teaching position and by eliminating 
the secretarial position associated with plaintiff's former job. 

C. After-Acquired Evidence 
If plaintiff was discharged in breach of a just cause employ-

ment contract, he is not barred from all relief when, after his dis-
charge, defendants discover evidence of wrongdoing that could have 
led to plaintiff's termination. However, any wrongdoing on plain-
tiff's part may be reflected in the relief awarded to him. Neuman 
v Tecumseh Products, Co, No. 171121, Mich LW Op #22125 (Mich 
Ct App, 1995). Contra, Bradley v Phillip Morris, 194 Mich App 
44, 48 (1992) (evidence of wrongdoing discovered after discharge 
may be used to establish just cause). 

IV. FRAUD 
A. 	Even though plaintiff agreed in writing that her employ- 

ment could be terminated at-will, plaintiff may sue for fraud 
based on alleged assurances that funds were available for her posi- 

(Continued on page 12) 
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tion and the company was financially stable. Clement-Rowe v 
Michigan Health Care Corp, 212 Mich App 503, 538 NW2d 20 
(1995). 

B. Even though plaintiff agreed in writing that his employ-
ment could be terminated at-will, plaintiff may sue for fraud 
based on alleged representations that if his job was eliminated the 
company would place him in an equivalent position. Armstrong v 
Four Winds Boat Co, No. 158586, Mich LW Op #20148 (Mich Ct 
App, 1995). 

C. While plaintiff claims that he accepted employment with 
defendant based on alleged fraudulent misrepresentations, plain-
tiff has failed to establish that defendants made the alleged mis-
representations with the intent to defraud him. Kelly v BBDO World-
wide, Inc, No. 170907, Mich LW Op #20999 (Mich Ct App, 
1995). 

D. Given that plaintiffs agreed in writing that their employ-
ment could be terminated at-will, plaintiffs cannot sue for fraud 
based on alleged misrepresentations as to the conditions under 
which their employment would or would not be continued. 
McCreery v Seacon No. 1:94-CV- 529, slip op (WD Mich, Feb 15, 
1995). Clement-Rowe is distinguishable in that the alleged mis-
representations in Clement-Rowe did not involve the circum-
stances under which plaintiff's employment would or would not 
be terminated. 

V. PROMISSORY ESTOPPEL 
A. Resignation from one job and relocation to another area 

is insufficient to support a promissory estoppel claim. Bruin-
wold-Riedel v Detroit Medical Center, No. 174028, Mich LW Op 
#22310 (Mich Ct App, 1995). 

B. Alleged representation that plaintiff could expect to have 
a job until retirement is not sufficiently clear or definite to support 
a claim for promissory estoppel. Snyder v A G Trucking, Inc, 57 
F3d 484 (6th Cir, 1995). 

VI. WRONGFUL DEMOTION 
A. Legitimate expectation analysis of Toussaint applies only 

to discharge cases, not wrongful demotion cases. Baragar v State 
Farm Insurance Co, No. 1:93-CV-979, Mich LW Op #17278 
(WD Mich, 1994). 

B. While plaintiff claims that she was wrongfully demoted 
in violation of an express contract, plaintiff has failed to establish 
the contract. Lorden v Greenfield Diversified Health Services, No. 
157700, Mich LW Op #19680 (Mich Ct App, 1995). Plaintiff relies 
on statements that she would have her job "as long as [she] 
wanted it" and continued to perform her work. Those statements 
are not clear and unequivocal enough to overcome the presump-
tion of employment at-will. Plaintiff has also failed to establish a 
just cause employment contract under the legitimate expectations 
theory. Plaintiff contends that she cannot be fired without just cause 
under defendant's progressive disciplinary policy. However, the  

employment manuals plaintiff's cites do not specify the circum-
stances justifying demotion. Because there is no demotion proce-
dure, plaintiff had only a subjective belief that she could b4 
demoted only for just cause. 

C. 	Where plaintiff testified that managers told her she could 
not be fired without cause and where defendant's personnel pol-
icy statements provided a seniority system to protect long-term 
employees from lay-off and further provided that before an 
employee is demoted the employee will be asked if the employee 
wants to be considered for a lateral transfer, such representations 
and policies are sufficient to support plaintiff's claim that she could 
be demoted only for just cause. Larsen v Chrysler Motors Corp, 
No. 170232, Mich LW Op #23794 (Mich Ct App, 1996). 

VII. REMEDIES 
A. Plaintiff's wrongful discharge award against ex-employer 

must be reduced by the amount of unemployment compensation 
plaintiff collected after he was discharged. Carl v Huron Castings, 
Inc, 1996 WL 87270 (Mich). Because wrongful discharge claim 
sounds in contract, the remedy is not governed by the tort-based 
collateral source rule. 

B. Even though plaintiff was employed on an at-will basis, 
plaintiff may recover compensation for lost wages, back pay and 
front pay, and mental and/or emotional distress damages. Phillips 
v Butterball Farms Co, 448 Mich 239,531 NW2d 144 (1995). 

C. Post-termination change in company policy, from just 
cause to at-will, cannot be relied on to reduce plaintiff's claim for 
future damages. There was no showing by defendant that the pol-
icy changes were made in good faith or were economically nect 
essary. Foehr v Republic Auto, 212 Mich App 663,669 (Aug 1995): 

VIII. STATUTE OF LIMITATIONS 

A. Where parties to an employment contract provided a 
six-month period in which to bring claims arising from termina-
tion, and further provided that if any contract term was found unen-
forceable, the particular provision would be limited to allow its 
enforcement as far as legally possible, the 31 months that plain-
tiff waited to sue after he was fired was an unreasonably long period 
and thus barred his suit. Herweyer v Clark Highway Services, Inc, 
212 Mich App 105, 537 NW2d 225 (1995). Parties may agree by 
contract to limit the statute of limitations provided that the limi-
tation is reasonable. While there is no "bright line" as to what is 
the minimum reasonable time in which to sue, it is less than 31 
months. 

B. Where plaintiff's wrongful discharge claim against defen-
dant college is actually a claim for breach of a collective bargaining 
agreement, plaintiff's claim is untimely because it was not filed 
within six months of the discharge. However, plaintiff's promis-
sory estoppel claim is timely because it was filed within six years 
of his discharge. Robbins v St. Clair County Community College, 
No. 171331, Mich LW Op #20495 (Mich Ct App, 1995). 

IX. RELEASE OF CLAIMS 
A. Even though employer and union had previously settled 

a grievance based on plaintiff's discharge, plaintiff may still sue 
for wrongful discharge under the Handicapper's Civil Rights Ack 
and the Elliott-Larsen Civil Rights Act. Florence v Department o! 
Social Services, No. 169058, Mich LW Op #22850 (Mich Ct 
App, 1996). Plaintiff did not sign the agreement between the 
union and the defendant. Further, the agreement did not purport to 
release or waive any claims that plaintiff may have against 
defendant. 
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B. Where plaintiff signed a general liability release when he 

6  was laid-off, defendant employer was not entitled to summary 
udgment on claims arising from defendant's failure to later rehire 

plaintiff. Adams v Philip Morris, Inc, 1995 WL 609050 (6th Cir, 
1995). The record does not indicate whether the parties intended 
the release to bar claims arising from prospective conduct. 

C. Where questions of fact remain as to whether: (1) plain-
tiff released his ownership interest in defendant's corporation 
when he released his employment-related claims; and (2) the exe-
cution of a supplemental understanding about plaintiff's ownership 
agreement was a condition precedent to the release, plaintiff was 
entitled to pursue his claims for wrongful discharge. Albright v 
World Data Delivety Systems, Inc, et al, No. 170233, Mich LW Op 
#21620 (Mich Ct App, 1995). 

X. PUBLIC EMPLOYEES 
Where a judge told plaintiff that she would have a different 

position if she ceased to be employed as court reporter, this sug-
gests that there was no express agreement that the position of court 
reporter would be permanent just cause position and the trial 
court properly granted defendant employer summary disposition 
on plaintiff's wrongful discharge claim. York v 50th District 
Court, 212 Mich App 345,536 NW2d 891 (1995). Moreover, the 
promises the judge allegedly made "are not enforceable because 
they executed a statutory authority." At the time plaintiff alleges 
she should have been given a protected position, the judge was no 
longer chief judge. The authority to hire therefore belonged to the 
judge's successor. 

OXI. PREEMPTION 
Where collective bargaining agreement governs the terms and 

conditions of plaintiff's employment, plaintiff's state law claim for 
wrongful discharge is preempted. Holston v Carolina Freight 
Carriers, No. 150783 (Mich Ct App, 1995). 

XII. WRONGFUL DISCHARGE VERDICTS 
A. Roskelly v Unisis Corp, No. 94-CV-71312-DT (ED Mich, 

1995). Plaintiff sued for pregnancy/gender discrimination under 
Elliott-Larsen. Plaintiff also sued for breach of contract based on 
an alleged promise to assist plaintiff in finding another position with 
Unisis. The trial court granted directed verdict for defendant. 

B. Hopewell v Blue Cross, No. 91-68580-CL (Ingham 
County Cir Ct, 1995). Plaintiff sued for wrongful discharge in vio-
lation of public policy, breach of employment contract, and age dis-
crimination. The case settled for $205,000 after first day of trial. 

C. Runza v Western Publishing Group, No. D93-1021-CZ 
(Kalamazoo County Cir Ct (1995). Plaintiff sued for age dis-
crimination and breach of contract, alleging damages of $2.4 mil-
lion. Jury awarded verdict in favor of defense. 

D. Loudd v Global Protective Services, Inc, No. 93-317044-
CZ (Wayne County Cir Ct, 1995). Plaintiff sued for wrongful dis-
charge and breach of an employment contract. Plaintiff also 
alleged retaliation in violation of the Whistleblowers' Protection 
Act and discrimination based on handicap. Jury found in favor of 
plaintiff, awarding $25,000, plus attorneys' fees, yielding a total everdict of $30,000. 

E. Cunningham v Clawson Tank., No. 93-453166-CL (Oak-
land County Cir Ct, 1995). Plaintiff sued for wrongful discharge 
in violation of an alleged verbal agreement to discharge only for 
just cause. Jury found in favor of plaintiff, awarding damages in 
the amount of $60,000. 

THE JOY OF LABOR 
LAW 

A Life or Job Situation?  An armored truck driver res-
cued a bank manager and customer from an attacker wield-
ing a knife outside a bank. The driver "tackled the suspect" 
and "disarmed him". For his heroism, he was promptly fired. 
He broke a "company rule" forbidding him from leaving the 
armored truck unattended, even though he locked the "door 
behind him" as he performed his rescue. Now that is a rigid 
employer!!! This was too much for the Washington Supreme 
Court which ruled that discharging an at will employee 
"for leaving the truck and saving a woman from an immi-
nent life threatening situation violates the public policy 
encouraging such heroic conduct." Gardner v. Loomis 
Armored, 11 IER Cases 993 (1996). Thank goodness the 
Supreme Court did not adopt Will Rogers' policy: "We can't 
all be heroes because somebody has to sit on the curb and 
clap as they go by". 

Is Dog "Bonding" Time Overtime?  A federal district 
court ruled that police officers who provided canine services 
were employees, not independent contractors, under the 
Fair Labor Standards Act. Rejecting the city's "novel argu-
ment" in the "normally mundane world of canine officer 
FLSA cases", the court ruled that under the economic real-
ity test the officers were employees. Thomas v. City qf Hud-
son, 3 WH Cases 2d 513 (D.C.NY, 1996). The court left for 
trial whether the officers were owed overtime for off-duty 
time spent "bonding" with and grooming the dogs. If you 
lie down with dogs, you may wake up with overtime. 

Sequestration In Extremum.  The NLRB and a fed-
eral court of appeals rejected an employer's motion for an 
"attorney-eyes-only" election objection hearing, with all 
parties and persons excluded other than testifying witnesses 
and lawyers (and, presumably, the hearing officer) and 
which guaranteed "witness anonymity". Canadian Ameri-
can Oil Co. v. NLRB, 82 F.3d 469; 152 LRRM 2108 (D.C. 
Cir. 1996). While the Board usually permits sequestration 
in ULP cases, it apparently is unwilling to adopt the Span-
ish Inquisition's rules of procedure. 

Prisoners Get Hard Time, Not Overtime.  A federal 
court ruled that FLSA does not apply to prisoners who pro-
duce prison goods. Danneskjold v. Heusrath, 82 F.3d 37 (2nd 
Cir. 1996). By so ruling, the court evaded the potentially 
complicated issues of whether off time spent in the cell con-
stitutes on-call hours and whether prisoners are entitled to 
compensation for time .spent "bonding" with cellmates. 
Also, left unresolved is whether prisoners are protected by 
the NLRA. 

John G. Adam 
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CLARENCE DARROW'S 
PAINFUL JOURNEY 

Robert E. Precht 

Director, Office of Public Service 
University of Michigan Law School 

Like many lawyers of my generation, I have always admired 
Clarence Darrow, still widely regarded as one of America's great-
est lawyers. The legendary Chicago lawyer, whose eloquent and 
passionate pleas on behalf of the working masses moved the 
nation, inspired me to go to law school. He is also one of the rea-
sons that I believe lawyers can be a force for improving society. Sub-
scribing to this belief, I left my job in New York as a public 
defender to start a program at the University of Michigan Law 
School to promote public service legal work. Upon my arrival, I was 
pleasantly surprised to learn that Darrow had been a student here. 

I wanted to write about the hero of my youth believing he rep-
resented the quintessential public service lawyer: idealistic, coura-
geous, defender of righteous causes— a role model to challenge 
negative stereotypes about the profession. As I began to research 
and learn more about his life, I discovered he was a three-dimen-
sional man rather than the saint! had painted in my mind. In mid-
life, when many lawyers begin to think of retirement, he suffered 
a fall from grace that nearly destroyed his reputation. His painful 
journey from defeat to self-renewal, while not the stuff of simple 
legends, is instructive. 

Darrow's troubles came to a crisis when he was indicted on 
charges that he authorized the bribing of two jurors at a murder trial 
he was litigating, an episode ably chronicled by Geoffrey Cowan 
in The People v. Clarence Darrow: The Bribery Trial of America's 
Greatest Lawyer (New York: Times Books, 1993). 

As Cowan notes, Darrow began his career amidst the labor tur-
moil of the late nineteenth century. The laws that exist today to 
protect the right to organize labor unions and to strike for better 
pay and working conditions were non-existent. Business leaders 
regularly employed intimidation tactics and sought the help of gov-
ernment to crush strikes. Darrow embraced the cause of trade 
unionism and quickly made a name for himself defending the most 
sensational cases of the day. 

Darrow's clients during this period included Eugene Debs, held 
in contempt for defying a court order to end a strike he had called 
against the Pullman Palace Car Company, and Thomas I. Kidd, gen-
eral secretary of the Amalgamated Woodworkers Union, charged 
with conspiracy for leading lumber company workers in a strike 
against unfair wages. A few years later, he represented striking 
anthracite coal workers in a widely publicized arbitration proceeding 
that brought to the nation's attention the appalling working con-
ditions of the miners. Darrow achieved his greatest fame during 
this period when he defended labor leaders charged with murder-
ing the former governor of Idaho. He represented the men in a gru-
eling round of trials, winning a stunning acquittal, but nearly 
ruining his health in the process. 

The Idaho case left Darrow feeling exhausted and frail. Now 
in his fifties, he yearned for a more stable lifestyle and lucrativt 
practice. He turned his attention to representing corporate clients 
and vowed to his wife that he would accept fewer difficult cases. 
That vow, however, was short-lived. 

In 1910, a bomb destroyed the Los Angeles Times Building, 
killing 20 people. Two labor organizers — the McNamara broth-
ers — were arrested for the crime, and organized labor wanted the 
already famous Darrow to defend them. According to Cowan, how-
ever, Darrow did not want to get involved. He felt bound by his 
promise to his wife. Moreover, his friends detected in him a deep-
ening pessimism about the political process and the practice of law. 
As one friend described him during this period: "He is humorous, 
but he is also tragic in the hopelessness of his outlook....His 
aggressive cynicism makes him repellent to many." Labor lead-
ers overcame Darrow's resistance and persuaded him to take the 
case by offering him $50,000, a huge sum at that time. 

Darrow's sense of hopelessness deepened soon after he arrived 
in Los Angeles. Supporters nationwide had elevated the McNamara 
brothers to martyrdom status. Senior labor leaders wanted Darrow 
to argue that the young men had been framed by capitalists and to 
go even further by suggesting that the owner of the Times had engi-
neered the bombing himself to bring discredit to trade unionism. 
Darrow saw the case much differently: he believed that not only 
were the McNamaras guilty, the evidence of their guilt was over-
whelming. At the same time, Darrow was convinced that theA, 

brothers could not receive a fair trial and that the powerful estabi 
lishment in Los Angeles, ranging from prosecutors, police, judge, 
and the press, were conspiring to convict the young men by any 
means necessary. 

The trial began but then took a bizarre turn when authorities 
arrested one of Darrow's investigators after he attempted to bribe 
a potential juror on a busy street corner. Darrow stood only a few 
feet away. Three days later, Darrow stunned the world by announc-
ing that the brothers had decided to plead guilty in return for escap-
ing the death penalty. Darrow's supporters now turned on him: 
in their eyes, he had sold out the labor movement, betraying the 
thousands of workers across the country who had contributed to 
the defense fund with an almost religious belief in the brothers' inno-
cence. 

As Darrow endured the hostility of his former supporters, a 
larger anxiety began to consume him. He was sure he was going 
to be indicted for bribery, and even considered suicide. People were 
now whispering that Darrow decided to plead the brothers guilty 
not to save them from the death penalty but to help him establish 
his own defense to the botched bribery. Darrow, they said, planned 
to argue that he had no motive to bribe the juror because he 
already knew he was going to plead his clients guilty. 

In due course, after prosecutors cut a deal with the investigator, 
Darrow was indicted and proceeded to trial. He retained counsel 
but insisted on participating in the conduct of his defense. The trial 
evidence was equivocal. The investigator testified that Darrow hal 
instructed him to bribe the juror and had financed the bribery of 
another juror. Darrow, taking the stand in his own defense, 
claimed that he had no motive to be involved in a bribery scheme 
because he had decided to end the case with a guilty plea before 
the investigator passed the money. 
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After three months of testimony, the case moved to Darrow's 
summation. Darrow delivered the most impassioned speech of his 

',life. Never directly denying the bribery charge, he argued that he 
was being persecuted for his vigorous defense of the poor and work-
ers. At the conclusion, he was in tears as was nearly everyone in the 
courtroom. The jury deliberated 40 minutes before acquitting him. 

Did Darrow authorize the bribery? Commentators disagree. 
There is no disagreement, however, that the trial was a defining 
moment in his life. As his friend Lincoln Steffens, the famed jour-
nalist, observed: "the cynic is humbled, the man that laughed sees 
and is frightened, not at prison bars, but at his own soul." Darrow 
recovered from his humiliations and went on to do his best work 
as a professional— the defense of John Thomas Scopes' right to 
teach Darwins's theory of evolution, and his clemency plea on 
behalf of Nathan Leopold and Richard Loeb, the Chicago teenagers 
who had methodically murdered one of their schoolmates in an 
effort to commit the perfect crime. 

Many of us will reenact Darrow's struggle with disillusionment 
in some fashion during our careers. As I reflect upon my own career 
as a public defender, I remember cases in which I became convinced 
that a fair trial was impossible. I felt tempted to give up on the sys-
tem and play by my own rules. I often felt bitter after verdicts but 
the bitterness gradually gave way to the painful realization that my 
cynicism made me behave in ways that were not beneficial for my 
clients and contributed to the unfairness of the proceedings. 

Aik 	Due process is an overused term and as such we can be cav- 
1. alier about it. I had come to regard it as self-executing, assuming 

that if we follow certain forms and procedures, we would make the 
system fair. Having grappled with the system's frailties, and my 
own, I now realize that due process is not just about the formali-
ties of a hearing. Rather, it is the attitude that lawyers bring to the 
hearing. If we bring a degree of humility to our roles and remem-
ber that the case is not about us but is about our clients, we 
enhance the fairness, of the proceedings. If lawyers are driven by 
hidden agendas, such as the need to posture or are consumed with 
their egos, due process can become an empty gesture, no matter 
how many rules we follow. 

Working this past year with law students has renewed me fur-
ther. Their idealism and their courage to embark on challenging 
career paths in pursuit of justice defy many of the criticisms lev-
eled at the profession. If they should become discouraged at points, 
I hope I can persuade them that the struggle to work through dis-
illusionment can make them stronger and better lawyers. 

"I have tried to live my life and to live it as I see it, regard-
ing neither praise nor blame, both of which are unjust. No 
man is judged rightly by his fellow men. Some look upon 
him as an idol and forget his feet are clay, as are the feet of 
every man. Others look upon him as a devil and can see no 
good in him at all. Neither is true. I have known this and I 
have tried to follow my conscience and my duty the best I 
could and to do it faithfully, and here I am today in the hands 
of you twelve men who will one day say to your children, and 
they will say it to their children, that you passed on my fate." 

— Excerpt of Clarence Darrow's summation in 
People v. Clarence Darrow. 

RECENT MICHIGAN 
SUPREME COURT CASES 
ENCOURAGE LITIGATION 

Robert M. Vercruysse 

Vercruysse Mertz & Murray 
Michigan and California are the states where employers face 

the most employment litigation. Two recent Michigan Supreme 
Court cases will keep Michigan at or near the top of the most liti-
gious states for employers who choose to do business there. 

In Heurtebise v. Reliable Business Computers 	Mich 
	(1996) (decided July 16, 1996) the Court held that it would 
not enforce an arbitration agreement which was part of a policy 
book where the employer had stated that the policies were not meant 
to create a contract. 

Theresa Heurtebise brought an action in the Wayne County Cir-
cuit Court against Reliable Business Computers, Inc., alleging 
unlawful termination of her employment because of gender dis-
crimination in violation of the Civil Rights Act, MCL 37.2101 et 
seq., MSA 3.548(101) et seq. Wayne County Circuit Judge Cyn-
thia D. Stephens denied the defendant's motion to compel arbitration 
and to stay the proceedings, finding that the arbitration agreement 
signed by the plaintiff was against public policy. The Court of 
Appeals, Neff, P.J., and McDonald and M. Warsjawslu, JJ., 
reversed in an opinion per curiam, finding no public policy pro-
hibition against the enforcement of a valid arbitration agreement 
that provides for meaningful arbitration in matters involving civil 
rights questions, and determined that arbitration does not impair 
the remedies afforded under the statute. 

In separate opinions, the Michigan Supreme Court unani-
mously held: An arbitration provision is unenforceable if it is not 
a binding contract. The opening statement of the defendant's 
handbook demonstrates that the defendant did not intend to be 
bound to any provision contained in the handbook. Consequently, 
the handbook did not create an enforceable arbitration agreement 
with respect to this dispute. Thus, the defendant was not entitled 
to summary disposition. 

Justice Cavanagh, joined by Justices Levin and Mallett, addi-
tionally stated that the Michigan Constitution and long-standing 
public policy preclude private employers from requiring their 
employees, as a condition of employment, to waive prospectively 
the right to pursue civil rights claims in a judicial forum. 

Rights secured by the Michigan Civil Rights Act are non-
negotiable state rights that apply to all employees and cannot be 
waived or conditioned. The Michigan Constitution expressly pro-
hibits exhaustion of administrative remedies for civil rights claims. 
In addition, the Legislature has underscored this policy by expressly 
prohibiting an exhaustion of administrative remedies require-
ment. In creating the Civil Rights Commission, Const 1963, art 5, 
§ 29 did not diminish the right of any party to direct and imme-
diate legal or equitable remedies in the courts, and it was intended 
that the role of the judiciary in enforcing civil rights was to 
remain supreme. As the scope of equal protection expanded, the 
private right to judicial remedies, whether expressly provided by 
statute or inferred by the judiciary, was always included. The Leg-
islature has done nothing to impair or restrict an aggrieved person's 
access to judicial remedies, nor could it. 

(Continued on page 16) 
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LITIGATION 
(Continued from Page 15) 

The judicial remedies provision of Const 1963, art 5, § 29, 
along with the tone of the constitutional debates that produced the 
provision, reveals that an aggrieved person's direct access to a judi-
cial forum is so interwoven with the enforcement of substantive 
civil rights in Michigan that they cannot be separated. 

The remaining Justices joined in the opinion holding essen-
tially that in the circumstances of this case the agreement to arbi-
trate was not enforceable. Justice Levin will be leaving the Court 
so the question of whether an agreement to arbitrate can be 
enforced is still an open question. Four of the Justices did not join 
with Justices Cavanagh, Levin and Mallett who would refuse to 
allow an enforceable arbitration agreement to avoid litigation but 
since this dicta was not necessary to the opinion we do not know 
how they would rule if the question was before them. 

No doubt a good defense lawyer will craft an enforceable 
agreement to arbitrate. Summary judgments will still be difficult 
for judges to decide and appeals from both sides will follow. 
Employment litigation is alive and well. Employment lawyers from 
both sides will be able to cite Huertebise for the holding that if you 
say a policy book is not an enforceable contract - then it is not a 
contract. 

In Champion v. Nationwide Security, Inc. 	Mich 	, 
(1996), the Michigan Supreme Court held a company liable for the 
rape of an employee by its supervisor. A contrary decision was 
reached by the D.C. Circuit Court of Appeals in Gray v. Long 
59 F 3d 1391 (DC Cir 1995) cert denied 	US 	1996. 

In Gray, the DC Circuit Court held that an employer with a well 
defined sexual harassment policy which was rigorously enforced was 
not liable for the rape of an employee by its supervisor. 

The Court indicated that given the employer's efforts to pub-
licize its sex harassment policies, the employee who did not com-
plain until six months after the rape could not credibly argue that 
her supervisor's misdeed could be charged to her employer. 

The Michigan Supreme Court in Champion v. Nationwide 
Security, Inc. was faced with a claim by an employee who, after 
taking maternity leave, returned to her job as a security guard with 
Nationwide. She was assigned to a new supervisor, who scheduled 
her work, trained her, oversaw her duties, and evaluated her job per-
formance. 

The new supervisor made several "sexually suggestive" 
remarks to the security guard. After about a month, the supervi-
sor called the employee on a Saturday and asked her if she could 
work that day, even though she was not scheduled. The employee 
agreed to work. 

When the security guard arrived at work, she discovered that 
her supervisor had dismissed the other security personnel. The 
supervisor again made sexually suggestive remarks to the female 
employee, such as "he thought she was 'ready' because she had just 
had a baby" and "he wanted to go home with her to find out if she 
had a boyfriend." The supervisor also suggested that her job secu-
rity depended on his "approval or disapproval." The supervisor said 
he "would 'take care of' her job." The security guard rejected the 
supervisor's advances. 

After closing that day, the supervisor asked the female guard 
to go with him on "security rounds" so he could "train her." The 
supervisor took the employee to a remote part of the building, where 
he locked the door and demanded she have sex with him. Again 
the employee refused, and the supervisor raped her. 

The employee immediately left and went home. She reported 
the rape to the police and went to the hospital. She never returned 
to work for Nationwide. 	 1 

The former employee sued, alleging that the employer, through 
its agent (her supervisor), violated her civil rights by engaging in 
sexual harassment under Michigan's Elliott-Larsen Civil Rights Act 
(MCL 37.2101, et seq.). She also claimed this discrimination led 
to her constructive discharge. 

The employer moved for dismissal of the case, which the trial 
court granted. The court said the person who committed the rape 
was not the employee's "supervisor" and, therefore, not an "agent" 
of the employer. 

On appeal, the court of appeals reversed the trial court's 
finding that the person who committed the rape was not the for-
mer security guard's supervisor. However, the court of appeals held 
that the former employee had not shown that the employer or the 
supervisor "used her response" to the supervisor's conduct "as a 
factor in a decision affecting her employment." 

The employer argued it was not liable because it "did not 
actively terminate" the employee and, therefore "made no employ-
ment decision in response to" the employee's refusal of the supervisor's 
advances. The Michigan Supreme Court rejected this claim and said 
the court of appeals' "acceptance" of this argument was incorrect 
"because it misinterpret[ed] the law of constructive discharge." 

The discharge "did not occur following the rape, but con-
temporaneously with it," the supreme court said. "The decision to 
use force, in other words, was the equivalent of a decision to dis-
charge because [the supervisor] should have expected that it 
would lead to [the employee's] resignation." 

Further, the employer claimed it was not liable because it "did 
not authorize the rape." Therefore, the supervisor was not acting 
as the company's agent when he raped the employee, the employer 
maintained. The court also rejected this argument saying, "This con-
struction of agency principles is far too narrow. It fails to recog-
nize that when an employer gives its supervisors certain author-
ity over other employees, it must also accept the responsibility to 
remedy the harm caused by the supervisors' unlawful exercise of 
that authority." 

"[W]e hold an employer strictly liable where the supervisor 
accomplished the rape through the exercise of his supervisory power 
over the victim," the supreme court concluded. This rule "is fully 
consistent with the results reached by other courts addressing this 
issue and with the legislative intent that employers, not the victims 
of sexual harassment, bear the costs of remedying and eradicating 
discrimination." 

Whether Nationwide Security had vigorously enforced sex-
ual harassment is not apparent from the facts. In light of the 
Michigan Supreme Court's pronouncement about its views of the 
law, it is doubtful that Michigan will follow the lead of the D.C. 
Circuit Court in any event. 

Employers can expect that plaintiffs will pursue them in 
Michigan even if they vigorously enforce their well publicized sex-
ual harassment policies. Whether the Michigan Supreme Court will . 
revise its position when squarely faced with the facts awaits more 
litigation. 



Arbitration. . . is a school, an arena, a theater. Everyone both 
participates and observes. The whole company of actors - arbi-
trator, union and employer officials, the griever and the wit-
nesses (mostly employees) - sits at one table. Argument, 
assertion, testimony, charge and counter-charge, even angry 
abuse - sometimes spontaneous, sometimes "for the record" 
- flow freely in quick, continuous intercourse. The arbitrator 
may let the discussion take its head for a moment, then rein 
it in; an occasional question, a request for clarification. 
Because the process is relatively free, it may assume many 
forms, some quiet and orderly, some volatile and discordant. 
The form is in fact a function of the general labor relations - 
of the maturity, the degree of mutual understanding and 
respect, the intelligence, of the opposing officials. . . . 

Arbitration takes it stand in the very current of industrial life. 
The scene, the dramatis personae, the vocabulary, being 
familiar, raise no barriers to comprehension. The worker sees 
his case analyzed by his leaders, among whom I include 
employer as well as union officials. They reveal the clashing 
propositions at the heart of the grievance. The arbitrator 
relates his answer to the basic industrial premises. . . . 

The United States Supreme Court in part of the Steelworkers' 
Trilogy' acknowledges that arbitration rather than civil court liti-
gation is the desired method of resolving disputes under collective 
bargaining agreements. The Court stated: 

The labor arbitrator performs functions which are not normal 
to the courts; the considerations which help him fashion judg-
ments may indeed be foreign to the competence of courts. . . 
. the parties expect that his judgment of a particular grievance 
will reflect not only what the contract says, but, in so far as the 
collective bargaining agreement permits, such factors as the 
affect upon productivity of a particular result, its consequence 
to the morale of the shop, his judgment whether the tensions 
will be heightened or diminished. For the parties' objective in 
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,A  LABOR ARBITRATION 
IP PRACTICES IN MICHIGAN 

AND OHIO 
Michael P. Long 

Associate Professor, Human Resource Development, 
Oakland University 

A characteristic of arbitration is that there exists no compre-
hensive set of court rules, code of practice or procedure such as that 
which governs court litigation. The American Arbitration Associ-
ation and Federal Medication and Conciliation Service promulgate 
some general rules to be observed, and often times the collective 
bargaining agreement has its own general requirements. Beyond 
those, the arbitrator conducts the hearing in a manner that she or 
he believes will insure that he or she will leave the hearing 
informed of all the facts and arguments needed in order to render 
a decision that will be and will be perceived to be just and knowl-
edgeable. The technical rules of evidence need not be adhered to 
in arbitration. The arbitrator can choose any court practices, pro-
cedures or customs that in his or her judgment serve his or her needs 
in making a just decision. The arbitrator generally has the power 
to tailor the procedures to the special circumstances of the case. 

Professor and noted arbitrator Louis L. Jaffe, as quoted in Elk-
ouri and Elkouri,' spoke about the nature of the arbitration hearing:  

using the arbitration process is primarily to further their com-
mon goal of uninterrupted production under the agreement, to 
make the agreement serve their specialized needs. 

During the summer of 1995, I conducted a mail survey of the 
291 arbitrators on the Federal Mediation and Conciliation Service 
Labor Arbitration Panel from the Michigan and Ohio areas. Arbi-
trators were asked to review and fill out an eight page survey. They 
were assured that all responses would be kept confidential unless 
the respondent volunteered otherwise. One hundred and fifteen arbi-
trators responded to the survey. Not all of the arbitrators answered 
every question. 

During the fall and winter of 1995 and 1996, I reported the 
results of the survey at a number of conferences such as the Fed-
eral Mediation and Conciliation Annual Arbitrators' Symposium, 
and programs sponsored by the Mid-Michigan Industrial Relations 
Research Association, the Michigan Public Management Institute, 
and the Michigan Labor Press Association. During the period of 
open discussion that was included as part of each presentation, I 
recorded many interesting comments and observations. I have 
included them in this article where appropriate. I have also com-
mented on some commonly adhered to principles in relation to the 
subject area of a question. The comments were not included with 
the questions as part of the survey sent to the arbitrators. 

Ahead, I report some of the survey results and later comments 
and observations offered by practicing arbitrators and advocates. 
As the discussion shows, opinion on a number of issues varies 
widely. 

EVIDENCE AND TESTIMONY 

American Arbitration Association Voluntary Labor Arbitration 
Rule3  number 28 (AAA Rule 28) states: "The parties may offer such 
evidence as is relevant and material to the dispute, and shall pro-
duce such additional evidence as the arbitrator may deem neces-
sary to an understanding and determination of the dispute. . . ." 

Survey: Do you ask questions of the witnesses — 

To clarify something — better identify a person by 
last name or the meaning of an acronym? 

Yes 100% 

To determine facts necessary for you to make a 
determination, 	even if they were not brought up by 
either of the advocates? 

Yes 78%, No 22% 

To determine if a witness is telling the truth? 

Yes 41%, No 59% 

During the presentations of the survey results, there was 
quite a difference of opinion between those who believed in ask-
ing questions in order to get the appropriate information with which 
to make a just decision versus those fearing to be perceived as an 
advocate as they pursued a line of questioning that might be to the 
detriment of one of the parties. 

Survey: 64% of arbitrators have limited or "cut-off' the 
testimony of witnesses regarding redundant items or subjects. 
36% percent have not. 

(Continued on page 18) 
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LABOR ARBITRATION PRACTICES 
IN MICHIGAN AND OHIO 
(Continued from page 11) 

SUBPOENAS 
AAA Rule 28 states: "An arbitrator authorized by law to sub-

poena witnesses and documents may do so independently or upon 
the request of any party." 

Survey: If requested, do you sign/issue subpoenas? 
In public sector cases, yes, 92%, no, 8% 
In private sector cases, yes 95%, no 5% 

FIFTH AMENDMENT APPLICABILITY 
There is much disagreement in the area of whether the grievant 

may be required to testify in a discipline case. Many arbitrators grant 
the grievant a Fifth Amendment type of right against self incrim-
ination, and indicate that the employer has to sustain its burden of 
proof based on what it knew at the time the decision to disci-
pline/discharge was made - and this does not include arbitration 
testimony from the grievant. Others indicate that the arbitration pro-
cess is civil in nature, a forum where the right against self incrim-
ination does not apply, and, in addition, the grievant owes the 
employer cooperation in terms of full disclosure regarding the pend-
ing matter. 

Survey: Would you require the grievant in a discipline 
case to testify over the objection of the union advocate if 
called by the employer? 

No 54%, yes 46% 

ATTENDANCE AT HEARINGS 
AAA Rule 22: "Persons having a direct interest in the arbi-

tration are entitled to attend hearings. . . . It shall be discretionary 
with the arbitrator to determine the propriety of the attendance of 
any other person." 

AAA Rule 20: "Any party may be represented by counsel or 
other authorized representatives." 

Survey: Would you allow the "private" attorney for a dis-
charged employee to attend the arbitration hearing over the 
objection of the union advocate, but with the permission of 
the employer advocate? 

Yes 54%, No 46%. 

Survey: Would you allow the "private" attorney for a dis-
charged employee to attend the hearing over the objection 
of the employer advocate, but with the permission of the 
union advocate? 

Yes 67%, No 33%. 

THEORY OF THE CASE 
Both the National Labor Relations Act and the Michigan 

Public Employment Relations Act indicate that the parties to a col-
lective bargaining agreement have the duty to confer in good faith 
regarding wages, hours and other terms and conditions of employ-
ment, the negotiation of an agreement, or any question arising there-
under. A question arising under an agreement, of course, is a 
grievance. The grievance procedure formalizes the bargaining 
process for purposes of resolving the dispute and/or facilitating set- 

tlement. This process also serves as the substitute for discovery 
attendant to court litigation should the dispute remain unresolvec 
and proceed to arbitration. 

Survey: Do you allow, over objection, a new theory of 
the case that is advanced for the first time at the arbitration 
hearing: 

In the parties opening statement? Yes 85%, No 14%; 
In post hearing briefs? Yes 35%, No 65%. 

Survey: As to opening statements, 
73% of arbitrators allow the parties to one oral opening 

statement each 
27% allow the parties rebuttal to each other's opening 

statements. 

Survey: As to oral closing statements: 
40% of arbitrators allow the parties only one oral clos-

ing statement each. 
27% allow the parties to one oral closing statement each, 

with one rebuttal by the party who proceeded first, 
43% allow the parties unlimited rebuttal to each other's 

closing statements. 

FAIR REPRESENTATION 
Some arbitrators, apparently in an attempt to insure that at 

areas of importance have been covered, sometimes ask questiont 
of the grievant. 

Survey: Near the end of a hearing, do you ever ask the 
grievant if he or she has anything to add? 

Yes 50%, No. 50%. 

Survey: Near the end of a hearing, do you ever ask the 
grievant if he or she was fairly represented? 

No 73%, Yes 27%. 

Survey: If the answer is 'yes' in either or both of the 
above questions, do you advise the advocates in advance of 
the hearing of what you will ask? 

No 79%, Yes 21%. 

In addition, 51% of arbitrators indicated that they would 
accept briefs that were filed late without the explicit permission from 
the parties. 

DECISION 
It is the arbitrator's function to determine the proper inter-

pretation and/or application of the collective bargaining agreement 
This interpretation is to be based upon the intentions of the par-
ties to the agreement. It is generally held that the arbitrator is no 
to substitute his or her judgment for that of the parties. 

Survey: Do you ever base your findings on theories or 
arguments that were not argued at the arbitration hearing or 
in briefs? 

Yes 54%, No 46%. 

Survey: If yes, about what percentage of the time? The 
average of those who answered yes was 10%. One estimate was 
as high as 50%. Three were as low as one-half of one percent. 

Survey: 89% of arbitrators apply external law in arbi-
tration decisions where the law is germane to the issue(s). 
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NON-PRECEDENT SETTING GRIEVANCE 

(111
M EDIATION SETTLEMENTS 

Grievance mediation is being used by labor relations profes-
sionals more often, and has received the attention of the popular 
media. One of the tools that grievance mediators sometimes use 
is the agreement by the parties to a "non-precedent setting" reso-
lution to a grievance. 

The principles of just cause in discipline generally require that 
the penalty for a given offense match the penalty administered to 
others who have committed the same offense - assuming a simi-
lar past disciplinary record. Therefore, consideration of disci-
plinary practices regarding penalty have traditionally been relevant 
to a determination regarding just cause as it relates to severity of 
penalty. 

Survey: Would you allow into evidence an expressly 
'non-precedent setting' grievance mediation settlement 
regarding a similar offense for another employees in a dis-
cipline hearing where disparate treatment in severity of 
punishment is an issue? 

No 63%, Yes 37%. 

BURDEN OF PROOF 

Survey: In matters concerning contract interpretation, • 	72% of arbitrators indicate that they require a preponderance 
of the evidence, 14% require clear and convincing evi-
dence, 2% require evidence beyond a reasonable doubt. 

Survey: In matters concerning discipline less than 
discharge, 59% of arbitrators require proof by a prepon-
derance of the evidence, 25% require clear and convincing 
evidence and 5% require evidence beyond a reasonable 
doubt. 

Survey: In cases of discharge where the act commit-
ted would not constitute the commission of a crime, 43% 
of arbitrators require proof by a preponderance of the evi-
dence, 36% require clear and convincing evidence and 8% 
require evidence beyond a reasonable doubt. 

Survey: In cases of discharge where the act would con-
stitute the commission of a crime, 58% of arbitrators 
require clear and convincing evidence, 18% require evidence 
beyond a reasonable doubt and 17% require proof by a pre-
ponderance of the evidence. 

The percentages cited in the above four examples do not equal 
100% because a minority of arbitrators indicated that they use other 
burdens such as: reasonable person theory, satisfaction of the 
arbitrator, reasonable persuasiveness, less than beyond a reason-
able doubt, truly substantial, etc. 

REMEDY 
77% of arbitrators answered yes to the question: Do you ever 

itward reinstatement without  back pay where the time period 
etween the discharge and the arbitration decision has been 

lengthy (such as nine months or more)? 

Arbitrators are generally reluctant to stray from the four cor-
ners of the collective bargaining agreement in assessing costs. When 
asked: "Where the contract contains the standard language that the 

costs of the arbitrator are shared equally by the parties, do you ever 
assess costs to one party or the other in matters of overt violations 
of procedure or requests for adjournment?" 85% answered no. 

As to enforcement of awards, 88% of arbitrators retain juris-
diction, if requested, on matters such as the proper amount of back 
pay. 63% of arbitrators retain jurisdiction, even if not requested on 
matters such as the proper amount of back pay. 

ARBITRATORS' FUNCTIONAL PRACTICES 

The common practice is for arbitrators to take handwritten 
notes of all facets of the arbitration proceeding, including the tes-
timony of witnesses, for later reference in composing an opinion 
or decision. 

Survey: Do you tape record hearings? 

Yes 44%, No 56% 

Survey: Do you allow tape recording by either or both 
of the parties? 

Yes 77%, No 33%. 

Survey: 56% of arbitrators type or word process their 
own opinions/decisions/awards. 

Survey: 73% work primarily out of their home for pur-
poses of scheduling and deliberating/writing regarding arbi-
tration matters. 

Survey: 79% use a fax machine in their practice 

Survey: 2% use a lap-top or other computer at hearings 
to take notes. 

DEMOGRAPHICS OF SURVEY PARTICIPANTS 

Of the 115 arbitrators who responded to the survey, five had 
fewer than two years experience as an arbitrator. Twelve had two 
through five years of experience; II had six through nine years of 
experience; 19 had from 10 to 13 years of experience; 21 had from 
14 to 18 years of experience; 12 had from 19 to 23 years of expe-
rience; 17 had from 24 to 28 years of experience; and 17 had 29 
years or more of experience as an arbitrator. Ninety-one percent 
of the arbitrators were male. 

Of the 115 arbitrators, 62 hold a law degree, 46 were advo-
cates for management, 28 were advocates for labor, 21 currently 
practice law, 17 are employed ifull-timei as educators, 48 were full 
time arbitrators and 27 were currently retired, except for arbitra-
tion. The average age was between 56 and 60 years old. There was 
only one participant who was under 30. Five were over 80 with 19 
in the 71 to 80 year old age group. 

Copies of the full survey with results are available at nomi-
nal cost by contacting Michael P Long at the Ken Morris Center 
for the Study of Labor and Work, Oakland University, 135 O'Dowd 
Hall, Rochester, Michigan 48309 (810) 370-3124. 

END NOTES 	  

'Elkouri and Elkouri, How Arbitration Works, 4th Edition, Bureau of National Affairs 
Incorporated, Washington, D.C. 1985, pg. 12 

'United Steelworkers v. Warrior & Gulf Navigation Co., 80 S.Ct. 1347, 1352-1353 

'American Arbitration Association Labor Arbitration Rules. American Arbitration 
Association, One Towne Square, Suite 1600, Southfield, MI (810). 
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LETTERS TO THE EDITOR 

from Timothy K. Carroll, 
Dykema Gossett, PLLC 

As labor relations counsel for Hudson's for almost 30 years, 
I am compelled to respond to some of the comments of Leonard 
Page which appeared in his article, "Representation and Union 
Organizing Issues — What to Expect from Unions," Labor and 
Employment Lawnotes, Vol 6, No 2 (Spring, 1996). 

As Mr. Page notes, an election was held in May of 1990 at Hud-
son's Westland store, wherein a majority of the bargaining unit voted 
for the UAW, but Hudson's filed objections. Sometime thereafter, 
the Co-chairman of the UAW's inside organizing committee, who 
had become disenchanted with the Union, came forward with an 
account of authorization card forgeries. Therefore, Hudson's fur-
ther challenged the election on the basis of this inside organizer's 
description of authorization card irregularities. 

It was this inside organizer's claim which the Board referred 
to as a "fabrication." The Board never characterized Hudson's objec-
tion as a fabrication, as alleged by Mr. Page. 

Moreover, upon review, the Sixth Circuit specifically rejected 
this unfounded characterization by the Board of the inside orga-
nizer's testimony. Dayton Hudson Corp v NLRB, 79 F.3d 551, n.11 
(6th Cir. 1996). 

More importantly, Mr. Page fails to mention another Hudson's 
objection, based upon a letter authored and mailed by the UAW 
shortly before the election, but passed off as a letter from "Fellow 
Workers" to "Fellow Hudson's Employees." This last-minute 
UAW letter contained a gross misrepresentation regarding profits 
of the Westland store. 

The Board overruled this objection, based upon Midland 
Nat'l Life Ins. Co., 263 NLRB 127 (1982). Although the Court of 
Appeals granted enforcement, following its earlier decision in Van 
Dorn Plastic Mach. Co. v NLRB, 736 F.2d 343 (6th Cir. 1984), the 
Court noted that it was "discomforted by the fact that the letter was 
mailed at such a time as to afford Hudson's little opportunity to 
respond to the gross misrepresentation contained therein." 79 
F.3d at 551. Indeed, the Sixth Circuit further stated that, although 
it was affirming the decision of the Board, it was doing so "despite 
some reservations." 79 F.3d at 552. 

In short, the "frivolous delay" about which Mr. Page complains 
was occasioned by the UAW's own conduct — conduct which obvi-
ously troubled the Court of Appeals. 

P.S. On June 10, 1996, Hudson's filed a Petition for Certiorari with 
the United States Supreme Court, limited solely to the last-minute 
misrepresentation issue. 

Leonard R. Page, 
UAW Associate General Counsel, replies: 

This will respond to the July 26, 1996 letter from Timothy K 
Carroll, counsel for Hudson's, in which he challenges certair 
statements made by me in my article entitled "Representation ant 
Union Organizing Issues — What to Expect From Unions," Laboi 
and Employment Lawnotes, Vol. 6, No. 2 (Spring, 1996). 

In early 1990, employees of the Hudson's Westland mall 
store voted by an almost 100 vote margin for representation by th( 
UAW. Hudson's filed objections, which were rejected by th( 
NLRB's Hearing Officer and the Board. Then, a year after the elec-
tion, Hudson's, for the first time, claimed that the UAW had filet 
forged union authorization cards with its NLRB election petition: 
Hudson's moved to reopen the record. At a subsequently-held hear-
ing on this allegation, the Administrative Law Judge found that Hud-
son's principal witness gave "deliberately fabricated testimony tc 
help the Company's cause"; "was a most untrustworthy witness"! 
and that his claim of forged cards was "a total fabrication." Fur-
ther, the AU concluded that "the Company's motion to reopen the 
record" regarding the forged cards issue was -grounded on fabri-
cated evidence." The Board specifically adopted the AU's "total 
fabrication" conclusion. 

The Sixth Circuit held that the Board's decision rejecting the 
forged cards allegation was supported by "sufficient bases" and that 
Hudson's principal witness "had motivation to undermine" the 
Union's election victory. It did not challenge the conclusion of the 
AU and Board that he was a "most untrustworthy witness." 

The second objection addressed by Mr. Carroll concerns a mis-
representation in a letter mailed to employees. Hudson's claims that 
the letter was deceitful because it was authored b y the UAW but 
signed from "Fellow Workers." In fact, the letter states that is from 
"Your Fellow Workers, The Westland Employees Organizing 
Committee." Contrary to Hudson's assertions, the Sixth Circuit 
acknowledged the obvious, i.e., that the organizing committee "was 
allied with the UAW." It affirmed the Board's rejection of this objec-
tion notwithstanding its admonition to review such cases "very care-
fully" under Midland National We, 263 NLRB 126 (1982) and Van 
Dorn Plastic Mach. Co., 736 F.2d 343 (6th Cir. 1984). 

Mr. Carroll concludes by blaming the UAW for the delay in 
this case. This argument defies logic. Despite its best efforts1  
Hudson's has never presented any credible evidence that authoi 
rization cards were forged. As to the campaign letter, the AU, the 
NLRB and the Sixth Circuit have all rejected this objection, 
which Hudson's has nevertheless pursued to the Supreme Court on 
the basis that Midland National, the Board's rule since 1982, 
should be overturned. 
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NLRB PRACTICE AND 
11 	PROCEDURE 

William C. Schaub, Jr. 
Regional Director, Region 7 

National Labor Relations Board 

The Local Practice and Procedure Committee met on July 18, 
1996 and discussed a number of issues, including the Board's 
sequestration policy. Members of the Committee expressed con-
cern that there was little understanding of the Board's policy in this 
area, and that often Alls do not adequately enunciate the rules to 
be followed in a sequestration situation. The group considered the 
Board's decision in Greyhound Lines, Inc., 319 NLRB No. 76 
(1995), where the Board set forth model sequestration language. 
Although there was concern about the breadth of the language and 
also whether it would be understandable to lay persons, there was 
agreement that the model language, at the very least, adds an ele-
ment of certainty for those faced with a sequestration question and 
probably will be used by most Administrative Law Judges. The 
Committee agreed to work on some model language that would be 
more understandable to lay persons and which could be presented 
to the General Counsel or the Board at some appropriate time for 
consideration. 

In a prior column, I mentioned a case called Bentley's Luggage 
Corp. 12-CA-16658, wherein the General Counsel had authorized 
issuance of an unfair labor practice complaint where an employee 
ad been discharged for refusing to sign an agreement pledging to 

submit all workplace disputes to binding arbitration. For those of 
you who were interested in how the Board would deal with these 
so called mandatory arbitration pacts, you will have to wait a bit 
longer as the Bentley's case was settled prior to trial. 

For those of you who may have missed it, the Board in a move 
to streamline its procedures, has proposed revising its Rules to elim-
inate the Notice to Show Cause procedure in summary judgment 
cases. The proposed change would provide a 14 day period to 
respond to a motion for summary judgment with the period begin-
ning upon service of the motion. The proposed change is the result 
of a two year review of Agency procedures. 

The Board has also made permanent the authority of Admin-
istrative Law Judges to issue bench decisions in appropriate cases, 
and the use of Administrative Law Judges as settlement Judges. 
Both of these new changes were utilized on an experimental basis 
for one year before being implemented on a permanent basis 
effective March 1, 1996. 

Currently, the Board is considering whether to broaden its 
rules governing misconduct by attorneys or other party representa-
tives to cover misconduct by attorneys or other party representatives 
to cover misconduct that occurs outside of NLRB hearings. The Board 
is also considering establishing procedures for processing allegations 
of misconduct. For those interested, the details of this proposed 
change were published in the Federal Register on May 20, 1996. 

I would also like to call your attention to a recent decision of 
e Board in Care Initiatives Inc., d/b/a/ Indian Hills Care Cen-

ter; 321 NLRB No. 23 (May 15, 1996). In Care Initiatives, the Board 
indicated that the traditional Board remedies would be modified 
in three respects: (1) Board Orders will include a specific time dead-
line for posting the notice [14 days after service], offering rein-
statement [14 days from date of order], and expunging files and 

making records available to the Board [14 days of the request for 
same]; (2) Within 21 days after service by the region, respondent 
must file with the regional director a sworn certification on a form 
supplied by region, attesting to the steps taken to comply with the 
order; (3) If respondent has closed its facility, respondent shall mail 
notices to employees. 

The next meeting of the Local Practice and Procedure Com-
mittee is scheduled for October 17, 1996. We need to hear from you 
if there are questions or issues you would like us to address. The 
Committee is made up of representatives from management, labor 
and the NLRB. If we are to be effective in assessing current prac-
tice and procedure in Region 7, your input is vital. Any questions 
or comments you have for the Committee can be directed to any 
member of the Committee, or sent directly to me at the NLRB. 

U.S. SUPREME COURT 
ROUND-UP 

Russell S. Linden 

Honigman Miller Schwartz & Cohn 

I. 	Unions Have Standing Under WARN Act To Recover 
Damages For Members  

On May 13, 1996, the U.S. Supreme Court unanimously held 
in United Food and Commercial Workers Union Local 751 v. 
Brown Group, Inc., 116 S. Ct. 	, 134 L. Ed. 2d 758 (1996), 
that unions may sue to recover damages for their members under the 
Worker Adjustment and Retraining Notification Act ("The WARN 
Act"), 29 U.S.C. Section 2101, et. seq. The action arose after 
Brown Shoe Company provided 60 days notice to the union that the 
plant would be shut down resulting in the permanent layoffs of 277 
employees. While it appeared that the required 60 days notice was 
provided, the union sued under the WARN Act claiming that the lay-
offs actually began before notice was given. The union sought to 
recover the statutory remedy of 60 days backpay for each of its 
affected members. The WARN Act provides for an award of back-
pay and benefits to each injured individual worker for each day of 
the violation. 29 U.S.C. Section 2104(a)(1). The Supreme Court 
reversed a ruling of the Eighth Circuit, which had affirmed a lower 
court's dismissal of the complaint. Both lower courts concluded that 
the union lacked standing because the third prong of the associational 
standing test articulated in Hunt v. Washington State Apple Adver-
tising Commission, 432 U.S. 333(1977) was not satisfied. Under that 
test, an association may sue on its members' behalf only when (a) 
the members themselves would otherwise have standing to sue; (b) 
the interests sought to be protected were germane to the organiza-
tion's purpose; and (c) neither the claims asserted nor the relief 
requested required the individual members' participation. Writing 
for the High Court, Justice Souter, noted that the WARN Act specif-
ically permits enforcement by an employee's representative. 29 U.S.C. 
Section 2104(a)(5). Although the first two prongs of the associational 
standing test were constitutionally mandated by Article III's "case 
or controversy" requirement, Justice Souter concluded that the 
third prong was judicially created and "prudential" in nature focus-
ing on "matters of administrative convenience and efficiency, not an 
element of case or controversy within the meaning of the Constitu- 

(Continued on page 22) 
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lion." The Court concluded that this third requirement was "abro-
gated" when Congress authorized suits by unions under the WARN 
Act and, thus, could recover damages for their members. 

H. Pre-Contract Facts Are Insufficient 
Grounds To Create Good Faith 
Doubt About Union's Majority Status 

In Auciello Iron Works, Inc. v. NLRB, 116 S. Ct. 	, 135 
L. Ed. 2d 64 (1996), the U.S. Supreme Court unanimously decided 
that an unfair labor practice was committed when the employer dis-
avowed a labor agreement one day after acceptingit, based on doubts 
of the union's majority status arising from events occurring prior to 
acceptance. According to the Supreme Court, the NLRB's decision 
ruling that such conduct would undermine the stability of bargain-
ing relationships was reasonable. In Auciello Iron Works, after the 
union struck, negotiations continued and the employer's contract offer 
was eventually accepted. The very next day, the employer indicated 
that it had doubts regarding whether a majority of the employees sup-
ported the union and disavowed the agreement denying that it had 
a duty to bargain. The employer's doubt was based on knowledge 
acquired before acceptance of the contract, including the fact the 9 
employees crossed the picket line, 13 employees had given it signed 
forms indicating their resignation from the union, and 16 employ-
ees had expressed dissatisfaction with the union. The NLRB found 
that the employer violated Section 8(a)(1) and (5) of the National 
Labor Relations Act ("NLRA" or "The Act"). 29 U.S.C. Sections 
158(a)(1) and (5). In affirming the First Circuit's decision to enforce, 
Justice Souter initially observed that the Act's object "is industrial 
peace and stability, fostered by collective bargaining agreements pro-
viding for the orderly resolution of labor disputes between workers 
and employees." "To such ends", his opinion noted, "the Board has 
adopted various presumptions about the existence of majority sup-
port for a union". One presumption is that a union retains majority 
status through the end of its certification year or upon the agreement's 
expiration. That presumption may be rebutted by an employer's 
"showing that at the time of its refusal to bargain, either (1) the union 
did not in fact enjoy majority status, or (2) the employer had a 'good 
faith' doubt, founded on sufficient objective basis of the union's 
majority support." The Court found the "same need for repose that 
first prompted the Board to adopt the role presuming the union's 
majority status during the term of the collective bargaining agree-
ment" justifies refusal to recognize "an exception for the benefit of 
an employer with doubts arising from facts and antedating the con-
tract." A contrary ruling would invite employers "to go right on bar-
gaining, with the prospect of locking any favorable contract that it 
could, if it wished, then challenge." The Court concluded that the 
NLRB reasonably found an employer's pre-contractual good faith 
doubt inadequate to support an exception to the conclusive pre-
sumption arising at the moment the agreement offer was accepted. 

III. Court Narrowly Interprets 
Agriculture Laborer Exemption  

In Holly Farms Corp. v. NLRB, 116 S. Ct. 	,134 L. 
Ed. 2d 593 (1996), the Supreme Court addressed the issue of 
whether "live-haul crews" were "agricultural laborers", a category 
exempt from coverage under the National Labor Relations Act. 
Holly Farms is a vertically integrated poultry producer which 

includes poultry operations, hatcheries, feed mill and processiN 
plant. Broiler chickens are raised on the farms of independent con-
tractors. The live-haul crews, which consisted of chicken catchers: 
forklift operators and truckdriver, travel to the independent grow-
ers' farms to retrieve the birds for slaughtering and processing al 
the processing plant. The Supreme Court resolved a conflict 
among the circuits as to whether such workers are engaged in "agri-
culture" and, therefore, not covered under the NLRA. Protection 
under the NLRA extends only to workers who qualify as employ-
ees within the meaning of Section 2(3) of that statute. 29. U.S.0 
Section 152(3). The term "employee" does not include an agri-
cultural laborer, but the term is not defined. Congress, however, 
has instructed that the term shall draw its meaning from the defi-
nition of "agriculture" in Section 3(f) of the Fair Labor Standard$. 
Act of 1938, 29 U.S.C. Section 203(f). In Holly Farms Corp., the 
Fourth Circuit concluded that the NLRB's ruling that the live-haul 
workers were "employees" under the NLRA, and not "agricultural 
laborers", rested on a reasonable interpretation of the Act. The 
Supreme Court in affirming noted that there was "minimum over-
lap between the work of the live-haul crew and the independeni 
growers' raising activities." Rather, the record supported the con-
clusion that the activities of live-haul crews were connected with 
the processing operation and not farming. 

IV. Anti-Gay Rights Initiative Struck Down  

The Supreme Court in Romer v. Evans, 116 S. Ct. 134, L. Ed. 
2nd 855 (1996), in a 6 to 3 decision, held that Colorado state con-
stitutional amendment which effectively repealed state and local 
provisions barring discrimination on the basis of sexual orien 
tion violated the equal protection clause of the 14th Amen I II 
In a 1992 statewide referendum, the Colorado constitution wa. 
amended to prohibit all legislative, executive or judicial action or 
any level of state or local government designed to protect people 
based on their sexual orientation. That amendment, Amendment 
2, was prompted by various municipalities enacting ordinances 
designed to prohibit discrimination based on sexual orientation 
Amendment 2 withdrew protections from discrimination in area: 
such as employment. In striking down Amendment 2 as uncon-
stitutional, Justice Kennedy wrote that it "withdraws from homo-
sexuals, but no others, specific legal protection from the injurie; 
caused by discrimination, and it forbids reinstatement of these law! 
and policies." In addition, Amendment 2 "imposes a special dis-
ability on those persons alone." The Court concluded that Amend-
ment 2 was unconstitutional because it imposed "a broad and undif 
ferentiated disability on a single named group" and had no rationa 
relationship to any legitimate state interest. The state's argumen 
that Amendment 2 did no more than place gays and lesbians in th( 
same position as all other persons was flatly rejected. Rathei 
Amendment 2 withdrew a broad range of legal protection fron 
them, and no other groups. Justice Kennedy noted that the "result 
ing disqualification of a class of persons from the right to seek spe 
cific protection from the law is unprecedented in our jurisprudence' 
and "raise the inevitable inference that the disadvantage impose( 
is born of animosity toward the class of person affected." 

Justice Scalia, joined by Chief Justice Rehnquist and Justict 
Thomas, vigorously faulted Justice Kennedy for not mentionin; 
the Supreme Court's earlier decision of Bowers v. Hardwick, 47: 
U.S. 186 (1986), which rejected a constitutional challenge to a Gem 
gia anti-sodomy law. Justice Scalia wrote "if it is constitutionall: 
permissible for a state to make homosexual conduct criminal, sure, 
it is constitutionally permissible for state to enact other law 
merely disfavoring homosexual conduct." 
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UNITED STATES DISTRICT COURT — 
EASTERN DISTRICT OF MICHIGAN 

Employer Actions Support Grant of Preliminary Injunction 

The court granted the NLRB's petition for a preliminary 
injunction in National Labor Relations Board v. Spen-Tech 
Machine Corp., 925 F. Supp. 1220, 1996 U.S. Dist LEXIS 6625 
(April 19, 1996). The NLRB alleged that in the three months fol-
lowing the filing of an application by the UAW to represent the 
employees of Spen-Tech Machine Corp. on October 26, 1995, Spen-
Tech engaged in unfair labor practices in violation of § 8(a) (1), 
(3) and (5) of the National Labor Relations Act by threatening plant 
closings, halting new construction, unilaterally discontinuing cer-
tain fringe benefits, suggesting that employees seek other employ-
ment, discussing the possibility of discontinuing Christmas bonuses, 
creating an impression of surveillance of employees' union-related 
activities, threatening an employee with physical violence, laying 
off or discharging workers, and subcontracting work that could have 
been performed by its employees. 

The standard for injunctive relief under § 10(j) of the NLRA 
insists of a determination that there is reasonable cause to believe 
at the alleged unfair labor practices have occurred, followed by 

a decision that injunctive relief would be "just and proper." 

The court found that the reasonable cause prong was satisfied 
for the alleged violation of § 8(a) (1), which protects employees' 
organizational activities. The proximity in time between the filing 
of the petition and Spen-Tech's alleged unfair labor practices 
could be taken as prima facie indicia of unlawful motivation. 

The court also found that reasonable cause existed to believe 
that Spen-Tech violated § 8(1) (3), which prohibits adverse 
employment action based in whole or in part on antiunion animus. 
Spen-Tech laid off employees in early November, and the court 
found this circumstantial evidence sufficient, especially when 
combined with the proximity in time between the protected activ-
ities and the layoff. 

In considering the alleged violations of § 8(a) (5), which 
requires an employer to bargain collectively with the chosen rep-
resentatives of its employees, the court noted that while the Sixth 
Circuit has held that an employer's duty to bargain arises upon a 
valid election, the Supreme Court has stated that the possession of 
cards signed by a majority of employees authorizing the union to 
represent them could also subject an employer to a duty to bargain. 
The NLRB presented evidence that a majority of employees had 
signed UAW authorization cards, so Spen-Tech became subject to 
a duty to bargain around October 19, 1995. The changes Spen-Tech 

ik
asde unilaterally, including changing benefits, laying off employ-

and discharging the employee who initiated contact with the 
union, all occurred after the duty to bargain arose. 

Finding the "just and proper" prong satisfied also, the court 
issued a cease and desist order covering the majority of the vio-
lations, a reinstatement order and a bargaining order. 

UNITED STATES DISTRICT COURT — 
WESTERN DISTRICT OF MICHIGAN 

Hostile Environment Claims Go to Jury 
Claims of sexual harassment claims survived motions for sum-

mary judgment in Myer-Dupuis v. Thomson Newspapers (Michi-
gan), Inc., Case No. 2:95-CV-133, 1996 U.S. Dist. LEXIS 7501 
(May 9, 1996) and Harris, et al. v. Holiday Companies, Case No. 
2:95-CV-153, 1996 U.S. Dist. LEXIS 7986 (May 23, 1996). Both 
cases alleged hostile environment sexual harassment in violation 
of the Elliott-Larsen Civil Rights Act, M.C.L. §§ 37.2202(1) (1) 
and 37.2103 (h); the common element in the two cases was the egre-
giousness and frequency of the alleged harassers' crude and offen-
sive conduct, evidence of which, the court found, was clearly suf-
ficient to get to the jury. Plaintiffs in the Harris case included a count 
of constructive discharge; this survived the summary judgment 
motion as well. Myer-Dupuis's constructive discharge claim also 
survived, but her wrongful discharge claim, alleging that defendant 
breached an implied contract by failing to fulfill its implied 
promise not to to discriminate against her on the basis of sex and 
not to allow her to be sexually harassed by co-workers and super-
visors, resulting in her constructive discharge, was dismissed. 
The court noted that plaintiff failed to produce any evidence that 
she understood what the employer's progressive discipline policy 
was, that she was advised of the policy, or that she had seen any 
of the policy memoranda supposed to have been circulated among 
employees. 

UNITED STATES COURT OF APPEALS FOR THE 
SIXTH CIRCUIT 

Work days used to Calculate Damages in WARN Violation 
In Saxion, etal. v. Titan-C Manufacturing, Inc., etal., 86 F.3d 

553, 1996 U.S. App. LEXIS 13565; 1996 FED App. 0159P (6th Cir.) 
(June 7, 1996), the Sixth Circuit concluded that the calculation of 
damages for violation of the Worker Adjustment and Retraining Noti-
fication ("WARN") Act, 29 U.S.C. §§ 2101 et seq., should be based 
on work days rather than calendar days. The Third and Fifth Cir-
cuits had previously considered the issue, with differing results. The 
Third Circuit concluded that the calculation of damages should be 
for all days in the violation period because of the statute's use of 
the phrase "for each day of the violation" following the term "back 
pay." The Fifth Circuit concluded that the measure of damages 
should be the pay the employees would have received had the plant 
remained open throughout the violation period. Agreeing with the 
Fifth Circuit that the damages provision could reasonably be inter-
preted in more than one way, the Sixth Circuit found the legislative 
history "abundantly clear" in supporting the interpretation that statu-
tory damages should be calculated as equal to the pay the employ-
ees would have received if they had remained on the job each work-
day throughout the violation period. 

The court also found the district court erred in treating techni-
cal deficiencies in Titan-C's notice as constituting no notice at all; 
however, it did not reverse the district court's finding that Titan-C 
was not entitled to a reduction in damages because of its good faith 
attempt to comply. The court noted that Titan-C's failure to include 
employees on temporary leave, sick leave, or vacation in its calcu-
lation of employees who would suffer an employment loss was con-
duct inconsistent with a good faith attempt to comply with WARN. 

The Sixth Circuit also found unpersuasive Titan-C's arguments 
that the district court abused its discretion in bifurcating the lia-
bility and damages phases of the trial on its own motion, that it was 
exempt from WARN Act liability because it employed fewer than 

(Continued on page 24) 
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one hundred people based on its calculation that excluded employ-
ees on sick leave, vacation, suspension, or temporary layoff, and 
that its business was being "relocated" to another plant. 

Attorneys' Fees Available in Hybrid 301 Action 
In Wilson, et al. v. International Brotherhood of Teamsters, et 

al., 83 F, 3d 7471 1996 U.S. app LEXIS 10030; 1996 FED App. 
0129P (6th Cir., May 2, 1996), a "hybrid" action alleging an 
employer's breach of a collective bargaining agreement and a 
union's breach of its duty of fair representation under Section 301 
of the Labor Management Relations Act, 29 U.S.C. § 185, the Sixth 
Circuit affirmed the jury verdict for plaintiff and clarified the avail-
ability of attorneys' fees in.hybrid Section 301 actions along with 
disposing of other issues. 

Matlack, Inc., a nationwide trucking company, closed its 
Canton, Ohio terminal on May 20, 1988 and laid off its Canton 
drivers. Under its collective bargaining agreement, Matlack was 
required to make available to laid off employees any positions that 
became available within three years of the closing of a facility. Mat-
lack opened a new "intermodal" terminal in June, 1989 in Akron, 
Ohio, in conjunction with defendant Casol Leasing, Inc., which was 
a separate corporate entity that hired the drivers for Matlack's Akron 
terminal. After Wilson discovered that Matlack had not offered him 
a position at the new Akron facility, he filed a grievance and ulti-
mately filed this lawsuit along with five other former employees. 
Wilson was awarded $465,000 in lost pension benefits which was 
reduced to $133,296.83 by remittitur, the other plaintiffs were dis-
missed because they had not exhausted their contractual grievance 
procedures, and this appeal followed. 

In affirming the district court's dismissal of the other plain-
tiffs, the Sixth Circuit found unavailing their argument that they 
in fact exhausted their contractual grievance procedures because 
Wilson's grievance was a group grievance filed on behalf of them 
all, or, alternatively, that they were excused from the exhaustion 
requirement because it would have been futile for them to pursue 
the available remedies. 

The Sixth Circuit reversed the district court's denial of attor-
ney fees for Wilson, which was based on the Supreme Court's deci-
sion in Summit Valley Industries, Inc. v. Local 112, International 
Brotherhood of Carpenters, 456 U.S. 717 (1982), holding that attor-
neys' fees are not recoverable in a Section 303 action. The Sixth 
Circuit distinguished the Summit Valley case and found that it did 
not undermine the Sixth Circuit's previous decisions allowing recov-
ery of attorneys' fees in Section 301 actions, reasoning that the union 
owes a duty of fair representation to its members, so legal repre-
sentation pursuing a claim against the employer for breach of the 
CBA is an element of the aggrieved union member's damages. 

Wilson's claim for attorneys' fees against Matlack and Casol 
Leasing was not allowed. The Sixth Circuit found no evidentiary 
support for Wilson's claim that the employers acted in bad faith 
in defending the lawsuit so should be subject to an award of 
attorneys' fees; in fact, the record indicated that Matlack and 
Casol Leasing vehemently denied that they violated the CBA. 

In affirming the denial of punitive damages against Matlack 
and Casol Leasing, the court declined to decide whether punitive 
damages are ever available against an employer in a § 301 action, 
holding instead that in this case, the defendants' conduct was not 
sufficiently outrageous or egregious to support an award of puni-
tive damages. 

Matlack, Casol Leasing and Local 92 objected to the awar 
of damages to Wilson on a number of bases; however, none of ther 
persuaded the Sixth Circuit to reverse. Matlack argued the rernii 
titur amount was incorrect because the lost pension benefits wet 
calculated on the assumption that Wilson would have qualified fc 
a "30 and out" pension plan whereby he would have received a per 
sion after age fifty. The Sixth Circuit affirmed the calculation c 
damages, noting that defendants had the opportunity at trial to int( 
duce testimony at trial rebutting Wilson's eligibility for the "30 an 
out" plan and may not use post hoc evidence not submitted at triE 
or presented to the jury to undermine the jury's verdict. 

Matlack also objected to a "duty to speak" jury instruction wit 
reference to Matlack's failure to inform Wilson of the opening c 
the Akron terminal, arguing that it was contrary to the adversal 
ial nature of the collective bargaining relationship. The district colt] 
agreed that the instruction was erroneous, but held that it was nt 
so prejudicial as to warrant a new trial. 

Casol Leasing objected to an "alter ego" instruction, arguin 
that the doctrine applies only where a change in the corporate fort 
allows an employer to evade collective bargaining obligations. Th 
Sixth Circuit said, however, that the test applies whether the sil 
uation is a continuation of the operations of an old employer by 
new employer or the co-existence of two or more employers pei 
forming the same work as one business and separated only in fom 
As the determination of alter ego status is a question of fact, th 
jury could find that Casol Leasing was the alter ego of Matlad 
the court said, because the two companies shared the same corporal 
headquarters, exchanged employees, one Matlack official per 
odically represented Casol Leasing during labor negotiations, a9 
Matlack supervised the truck drivers hired by Casol Leasing. 

Contemplation of Abortion Protected by Pregnancy 
Discrimination Act 

The employment protections afforded by the Pregnancy Di; 
crimination Act were extended to an employee considering whetht 
to have an abortion in Turic v. Holland Hospitality, Inc., 1996 U. 
App. LEXIS 14598; 1996 FED App. 0168P (6th Cir., June ;1' 
1996). 

In the court's view, the language of the Pregnancy Discrim 
nation Act, the legislative history and the EEOC guidelines clearl 
indicate that an employer may not discriminate against a fema 
employee because she has exercised her right to have an abortio 
This reading is also supported by the principles expressed by ti 
Supreme Court in International Union v. Johnson Controls, Inc 
449 U.S. 187 (1991). 

In this case, however, Turic did not claim that she was term 
nated because she had exercised her right to have an abortion, an. 
in fact, she did not terminate her pregnancy. Rather, she claimed th 
she was fired because she contemplated having an abortion. Tl 
Sixth Circuit found this distinction to have no effect: a woman's rig 
to have an abortion includes the right to consider having an abc 
tion. It logically follows, then, that because an employer cannot &al 
adverse employment action against an employee for her decisic 
to have an abortion, adverse employment action for an employee 
contemplation of having an abortion is also unlawful. The cot 
affirmed the district court's finding that Tune's pondered abortio 
which precipitated a controversy among other employees, was 
motivating factor for her discharge. 

In discussing the award of compensatory damages, puniti• 
damages and backpay, the court noted that Title VII provides f 
compensatory damages where the employer's discrimination is inte 
tional, and to be eligible, Turk had to prove that Holland Hos' 
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---- tality's unlawful actions caused her emotional distress. Vulnerability 

1111
relevant in determining damages and was especially so in this case 

ecause Turic's supervisors had direct knowledge of her emo-
tional and economic vulnerability before they discharged her. 

Plaintiffs can prove emotional injury in Title VII cases by tes-
timony without medical support, but those damages must be 
proven by competent evidence and will not be presumed. Witnesses 
testified that Turic was upset and frightened after her discharge, 
and that she ran from the meeting in which she was discharged in 
tears. Turic's testimony that she suffered nightmares, weight loss 
during her pregnancy, and excessive nervousness were manifes-
tations of mental distress and were sufficient to support the award 
of compensatory damages. 

The court reversed the award of punitive damages, however, 
finding that Holland Hospitality's actions did not exhibit the mal-
ice or reckless indifference required by Title VII for an award of 
punitive damages. The award of 15 months of backpay was 
affirmed as not clearly erroneous in light of Turic's efforts to seek 
employment. 

Judge Batchelder noted in a concurring opinion that the pro-
tected attribute in this case — contemplation of an abortion — is 
not expressly listed in Title VII and is not an attribute at all but a 
thought. As a matter of logic, Judge Batchelder accepted the 
court's conclusion that since the condition of pregnancy is specif- 
ically protected, and the EEOC regulations state that the status of 

ving undergone an abortion is protected, the contemplation of 
e choice to undergo an abortion must also be protected under Title 

VII. The next step, of concluding that discrimination based on the 
contemplation of an abortion is unlawful and even results in an 
award of compensatory damages, she described as troubling; 
however, she concurred in the opinion because she found no 
statutory support to hold that Holland Hospitality had to have 
knowledge that Turic's thoughts were protected under Title VII in 
order for its action to be a violation of the statute. 

A petition for rehearing was denied July 10, 1996, and a peti-
tion for rehearing en banc was denied July 24, 1996. 

NLRB: SUMMER UPDATE 
George M. Mesrey 

Abbott, Nicholson, Quilter, Esshaki & Youngblood, P.C. 

OBJECTIONABLE PRE-ELECTION CONDUCT 
In Kalin Construction Company, 321 NLRB No. 94 (July 8, 

1996), the Employer handed out split paychecks on the date of the 
election and altered the established paycheck distribution process. 
Applying a totality-of-the-circumstances approach, the Adminis-
trative Law Judge sustained the Union's objection to this conduct 
and set aside the election. While agreeing with the Administrative 
Law Judge's decision, the NLRB rejected his reasoning. Instead, 
the NLRB adopted a new rule, similar to the one set forth in Peer-
less Plywood Co., 107 NLRB 427 (1953), which prohibits changes 
in the paycheck process during the time period immediately sur-
rounding the election. 

Specifically, the NLRB determined that it is per se objec-
tionable conduct for an employer to change the paycheck process 
during the period beginning 24 hours before the scheduled open-
ing of the polls and ending with the closing of the polls. The term 
"paycheck process" encompasses the following four elements: (1) 
the paycheck itself; (2) the time of paycheck distribution; (3) the 
location of paycheck distribution; and (4) the method of paycheck 
distribution. The NLRB emphasized, however, that this new rule 
does not apply to changes in the paycheck process occurring out-
side the proscribed period. 

RECOGNITION BAR 
In Smith's Food & Drug Centers, 320 NLRB No. 67 (Febru-

ary 13, 1996), the Employer was the subject of simultaneous orga-
nizing drives by three different unions. After a card check, the 
Employer voluntarily recognized Local 439, UFCW as the exclu-
sive bargaining representative of its unit employees. As of the date 
of recognition, neither competing union had a 30-percent showing 
of interest. Thereafter, Local 501, Operating Engineers, filed a rep-
resentation petition seeking an election. Local 439, UFCW inter-
vened in the representation case and claimed that the voluntary recog-
nition barred the petition. The issue presented in this case was 
whether the Employer's voluntary recognition of Local 439, UFCW 
barred the subsequent petition when neither competing union had 
a 30-percent showing of interest as of the date of recognition. 

Under Rollins Transportation System, 296 NLRB 793 (1989), 
the NLRB held that recognition will not bar a petition where the peti-
tioning union conducted an active organizing drive simultaneously 
with that conducted by the recognized union. In Smiths' Food and 
Drug Centers, the NLRB decided to overrule Rollins and held that, 
despite the existence of active and simultaneous organizing campaigns, 
an employeris voluntary recognition of a union bars the processing 
of a subsequent petition unless the petitioner demonstrates that it had 
a 30-percent showing of interest at the time of recognition. 

REFUSAL TO BARGAIN 
In Carpenters Local 1031, 321 NLRB No. 3 (April 25, 1996), 

the union acting as an employer unilaterally changed the working 
hours of one unit employee. The Administrative Law Judge deter-
mined that the change in the employee's hours did not represent a 
material change in her working conditions and dismissed the Sec-
tion 8(a)(5) allegation. The NLRB rejected the Administrative 
Law Judge's analysis and found that the unilateral change was a vio-
lation. While not raised by the parties, the NLRB addressed the issue 
of whether an employer violates Section 8(a)(5) when its unilateral 

(Continued on page 26) 
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decision affects only one employee. The NLRB noted that its prior 
decisions are inconsistent. In some cases, it held that such conduct 
does not constitute a violation. See, e.g., Mike O'Connor Chevro-
let, 209 NLRB 701, 85 LRRM 1419 (1974). In others, it found a 
violation without reference to the Mike O'Connor line of cases. See, 
e.g., Sheraton Hotel Waterbury, 312 NLRB 304, 144 LRRM 
1182 (1993). Thus, the NLRB decided in the instant case to clear 
up any inconsistencies and announced that it is not precluded from 
finding a Section 8(a)(5) violation where an employer's unilateral 
action affects only one employee. It emphasized, however, that it 
was not holding that every unilateral decision that affects only one 
employee constitutes a per se violation. Rather, the NLRB will con-
sider the employer's conduct in each case based on all the cir-
cumstances, including whether the conduct has a significant impact 
on the working conditions of one or more employees. 

INCLUSION OF STUDENTS IN BARGAINING UNIT 
In University of West Los Angeles, 321 NLRB No. 14 (April 

30, 1996), a union filed a petition seeking to represent a unit of clerks 
in the university's law library including student clerks. The NLRB 
concluded that the student clerks shared a community of interest with 
the other unit employees and included them in the unit. The NLRB 
recognized that it has previously excluded from bargaining units stu-
dents employed by their educational institutions even in capacities 
unrelated to their course of study. See St. Clares' Hospital and 
Health Center, 229 NLRB 1000(1977); San Francisco Art Insti-
tute, 226 NLRB 1251 (1976). The rationale underlying these deci-
sions is that student employment is merely incidental to the primary 
interest in acquiring an education and often designed to supplement 
the students' financial resources. The NLRB clarified in the instant 
case that there is no per se rule mandating exclusion of students from 
bargaining units at their educational institutions. Instead, students 
will be included in bargaining units when their employment is not 
directly related to their continued enrollment and they share a com-
munity of interest with the unit employees. 

TIME LIMITS ON COMPLIANCE WITH 
BOARD ORDERS 

In Indian Hills Care Center, 321 NLRB No. 23 (May 8, 1996), 
the NLRB reviewed a number of issues relating to its remedies in 
unfair labor practice cases. While affirmative actions are typically 
required by NLRB orders, there is no time limit prescribed for com-
pliance. In the instant case, the NLRB adopted the following 
deadlines for all subsequent cases: (1) notices must be posted within 
14 days after service by the region; (2) offers of reinstatement and 
expungement of files must occur within 14 days of issuance of the 
NLRB order; and (3) within 14 days of a request, make its records 
available for review by the NLRB. 

The NLRB also decided that respondents must, within 21 days 
after service of the order, file with the region a sworn certification, 
on a form provided by the region, attesting to the steps taken to com-
ply. The NLRB emphasized that this change will place the onus 
on respondents to certify their own compliance, and will relieve 
the regions of the responsibility for determining whether all the nec-
essary steps have been taken. According to the NLRB, if a respon-
dent fails to file the certification form, it will seek compliance with-
out expending more of its scarce resources to investigate the 
extent of compliance. It should be interesting to see if the NLRB 
will enforce this strict policy, especially in light of the fact that seek-
ing enforcement is a relatively costly and time consuming process 
in comparison to informal compliance efforts. 

MICHIGAN SUPREME 
COURT UPDATE 

David A. Rhem 

Varnum, Riddering, Schmidt & Howlett, LLP 

LABOR AND EMPLOYMENT CASE SUMMARIES 

Mandatory Arbitration Of Employment Discrimination 
Claims Dealt A Setback 

The Michigan Supreme Court held in Heurtebise v. Reliab 
Business Computers, Inc., No 102019, that a mandatory arbitr 
tion provision contained in an employee handbook was une 
forceable as to a statutory civil rights claim where the handbo( 
provided: (1) that it did "not create any employment contract;" an 
(2) the employer reserved to itself the right to "make modificatioi 
to any or all of the Policies herein, at its sole discretion. ." T1 
court reasoned that these two provisions established that ti 
employer did not intend to be bound by the arbitration provisi( 
and therefore it was unenforceable. The court so held even thouq 
the employee signed an acknowledgment when she received ti 
handbook prior to the start of employment agreeing to be bout 
by its terms and policies. 

Significantly, a majority of the court declined to take the oppc 
tunity to rule that mandatory arbitration of prospective employme 
discrimination claims violates public policy. Justice Cavanaug 
joined by Levin and Mallett, went on record, however, stating th 
requiring employees to prospectively waive their rights to pursue ci,  
rights claims in a judicial forum as a condition of employment do 
violate public policy. Practitioners should note, however, that not 
ing in Heurtebise undermines the court's earlier decision in Rem 
v. Port Huron Hospital, which permits employers to require th 
breach of contract claims be submitted to mandatory arbitration. 

Negligent Manufacturers May Not Use MIOSHA As A 
Shield Against Liability 

A manufacturer cannot hide behind MIOSHA when ; 
employer violates its duty to provide a safe work place by impro 
erly using the manufacturer's product. Ghrist v. Chrysler Cori 
451 Mich 242 (1996). Ghrist, a machine shop worker lost his rig 
index finger when his hand was caught in the "hazardous pin. 
points" of an allegedly defective die designed and manufactun 
by Chrysler/Jeep Eagle. The manufacturer argued that MIOSH 
precluded suit by an employee against a manufacturer for injuri 
sustained due to an employer's improper use of a product. T 
Michigan Supreme Court held, as a matter of law, that it was fol 
seeable to the manufacturer that its product would be used in 
unsafe manner rendering it defective. "MIOSHA does not abrog 
the general duty of a manufacturer to exercise the degree of ca 
necessary in the design and manufacture of a product to avoid ; 
reasonably foreseeable injuries." 

Conclusory Affidavits Will Not Support A Hostile 
Work Environment Claim 

An employer's motion for summary disposition may 
granted unless the plaintiff presents evidence beyond the pleadin 
and conclusory affidavits. A plaintiff must set forth particul 
descriptions as to when, where, or how the plaintiff was subject 
to a hostile work environment in order to get a jury. Quinto v. Crt 
and Peters Co., 451 Mich 358 (1996). The plaintiff alleged int 
amended complaint that her supervisor at Cross and Pet( 
"demeaned and humiliated" her and made "discriminatory de, 
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'ions" concerning her based upon her age, sex, and national ori-
.n. The plaintiff also alleged that on one occasion, after a co-worker 

made obscene gestures, her supervisor asked her what happened 
"in a demeaning manner" and then pushed her. The court deter-
mined that these allegations did not raise a genuine issue of mate-
rial fact sufficient to permit a reasonable jury to find a hostile work 
environment. Interestingly, the court noted its assumption, while 
specifically not deciding the issue, that a hostile environment 
claim can be based on conduct involving an employee's gender, 
age, or national origin. 

Bona Fide Job Offers Must Be Specific In Order To 
Terminate Benefits 

An employer's general invitation for an injured employee "to 
come in and something will be found" in its testimony before a 
workers' compensation magistrate is insufficient to be considered 
a bona fide offer of reasonable employment for workers' com-
pensation purposes. Price v. City of Westland Police Dept. 451 Mich 
329 (1996). Price, a police officer, stopped working in March 1985 
because of a work-related back injury. Between the date of injury 
and last day worked, Price sporadically worked a series of light-
duty jobs. A dispute over his work limitations resulted in the fil-
ing of a workers' compensation claim. The employer argued that 
it properly terminated benefits because Price unreasonably refused 
a bona fide job offer. The Michigan Supreme Court held, however, 
that when an employer invites an employee to return to work in a 
job within his or her limitations, the duties of the job must be 

A 'escribed with a fair degree of specificity. The employer's job offer 
Wn this case was too general, and the employee's benefits were 

improperly terminated. 

Disciplinary Charges Are Timely If Filed Within 90 Days Of 
When A Municipal Employer Learned, Or Reasonably 
Should Have Learned, Of Alleged Misconduct 

In Goodridge v Ypsilanti Township board, 451 Mich 446 
(1996), a petitioning township fire chief and a police officer 
sought judicial review of their local civil service commission's dis-
ciplinary decisions. Petitioners argued that the discipline was 
untimely because it had not been imposed within 90 days of 
when the alleged violations had actually occurred pursuant to MCL 
§ 38.514. The Court of Appeals agreed and struck down both dis-
ciplines. The Supreme court reversed, however, holding that dis-
ciplinary charges will be timely if filed within 90 days of the date 
the employer learned or reasonably should have learned of the 
alleged misconduct. The court reached this conclusion after bal-
ancing the interests of the parties and the public and determining 
that the statute should be liberally construed. 

No PERA Duty To Bargain When Past Practice Conflicts 
With An Unambiguous Agreement 

When an established past practice is contrary to unambiguous, 
negotiated contract language, the contract language controls unless 
the past practice is so widely acknowledged and mutually accepted 
that it meets a higher standard of proof establishing that past actions 
supersede a written agreement. Port Huron Education Association, 

thi fENNEA v. Port Huron Area School District, No 96753. The issue 
arose when the district hired eight new teachers during the 1987-
88 school year and realized that an insurance benefits proration pro-
vision in the collective bargaining agreement applied to the new 
hires. The district had not enforced the provision for five years. After 
the district gave notice that it would enforce the provision, the edu-
cation association filed a grievance demanding that the district first 

engage in bargaining. The MERC and Court of Appeals found that 
the district had a duty to bargain because the language in the agree-
ment was ambiguous, and therefore, did not amount to a waiver 
by the association of its right to bargain. After the Michigan 
Supreme Court vacated and remanded the Court of Appeals deci-
sion, a second MERC panel sided with the district, stating that since 
the contract language was unambiguous as a matter of law, there 
was no duty to bargain under PERA. The education association 
appealed. The Michigan Supreme Court affirmed the second 
MERC panel's decision holding that because the district's past 
actions were not made knowingly, the past practice did not satisfy 
the higher standard of proof necessary to modify a term or condi-
tion of employment in a negotiated agreement. 

MICHIGAN COURT 
OF APPEALS 

UPDATE 
Daniel Misteravich 

The proper test for whether a right to a jury trial exists is 
the nature-of-action approach—The right to a jury trial is 
retained in actions under the Whistleblowers' Protection 
Act—A state entity sued under the Whistleblowers' 
Protection Act in circuit court is subject to trial by jury. 

In Sharon E. Anzaldua v Rudolph Neal Band and Michigan 
State University and John Edward Surovvy v Wayne State Univer-
sity, 216 Mich App 561 (1996), consolidated cases involving 
actions under the Whistleblowers' Protection Act, trial courts 
struck a jury demand in one case and refused to do so in the other. 
The defendant universities are state institutions. The Court of 
Appeals chose the nature-of-action approach over the historical-
analogue approach for deciding whether a right to a jury trial exists. 
The Court found that the full array of legal remedies in the 
Whistleblowers' Protection Act supported its decision that a right 
to a jury trial exists under the act. The Court also found that the 
Act subjected state entities to a jury trial when they were sued in 
circuit court rather than in the Court of Claims where there is no 
right to a jury trial. 

In a case under the Michigan Handicappers' Civil Rights 
Act, evidence of alcoholism may be admitted—Employer's 
claim that the discharge was motivated by financial 
necessity is not an affirmative defense—Evidence of the 
employer's financial condition may be admitted even though 
financial necessity was not included as an affirmative 
defense—A physical condition which requires medication is 
not a substantial impairment per se. 

In Gary P. Chmielewski v Xermac, 216 Mich App 707 (1996), 
plaintiff worked for defendant as a sales person. He underwent a 
liver transplant for cirrhosis of the liver caused by alcoholism. His 
status as an organ donee did not affect his job duties as long as he 
took antirejection medication. When the employer discharged the 
plaintiff, plaintiff sued under the Michigan Handicappers' Civil 
Rights Act. The employer did not raise economic necessity as a 
defense but presented evidence of its financial condition at trial. 
The employer also presented evidence of the plaintiff's alco- 

(Continued on page 28) 
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MICHIGAN COURT OF APPEALS 
UPDATE 
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holism at trial. The trial court rejected plaintiff's jury instruction 
which defined a handicapped person as one who has a determined 
characteristic which substantially limits one or more life activi-
ties...even if the determinable characteristic is controlled with med-
ication or medical care. 

Held: In a case under the Michigan Handicappers' Civil Rights 
Act in which there was an issue as to whether the plaintiff's con-
dition was caused by the use of alcohol, evidence of plaintiff's alco-
holism was properly admitted. 

Held: An employer's claim that the discharge of an employee 
was caused by economic necessity is not an affirmative defense, 
and the trial court did not err in allowing employer's evidence of 
financial condition when the defense of economic necessity was 
not stated as an affirmative defense. 

Held: A liver donee whose condition did not affect his life acti-
vates as long as he took his medication was not entitled to an instruc-
tion which would have defined a handicapped person as one who 
takes medication to control a chronic condition. 

An employee who reports third party violations of law may 
be protected by the Whistleblower's Protection Act. 

In Michael A. Terzano v County of Wayne and Daniel Kerber, 
216 Mich App 522 (1996), the plaintiff was a licensed electrician 
hired by Wayne County and assigned the job of electrical inspec-
tion at Detroit Metropolitan Airport located in the City of Romu-
lus. In the course of his duties, he noted some faulty electrical work 
at a restaurant belonging to one of the airport's major tenants; and 
he pointed out the improper wiring to an inspector from the City 
of Romulus. Later, the airport's operations director reprimanded 
the plaintiff for pointing out the tenant's electrical violation to the 
city inspector. Four months later, the county discharged Plaintiff 
who then sued under the Whistleblower's Protection Act. At trial 
the circuit court denied the defendants' motion for judgment 
notwithstanding the verdict. The defendants had argued that 
plaintiff had not shown a prima facie case of violation of the act. 
the Court of Appeals affirmed the trial court's ruling. 

Held: A complaint states a cause of action under the Whistle-
blower's Protection Act when it alleges that an employee, in the 
scope of his employment, reported third party violations of law or 
suspected violations that directly affect the employer's business. 

Contractually provided leave of absence pay for bargaining 
unit members attending union activities is a mandatory 
subject of bargaining which survives termination of the 
contract. 

In United Auto Workers, Local 6888 v Central Michigan Uni-
versity, No. 177477, June 7, 1996, the parties' collective bargain-
ing agreement provided that leave of absence pay would be granted 
to union representatives while they were attending union related acti-
vates. When the contract expired, the employer refused to honor 
the leave pay provision. The union filed an unfair labor practice 
charge against the employer. The Michigan Employment Relations 
Commission (MERC) board of review found that the leave pay pro-
vision was a mandatory subject of bargaining that had to be main-
tained during negotiations. The Court of Appeals affirmed. 

Held: The decision of the MERC board of review was suf 
ported by competent, material evidence and was not contrary to la,  
in finding that a contractually provided union release time whic 
compensates an elected union official for union activities is 
mandatory bargaining subject which survives the termination 
the contract. 

Two governmental units from different branches of 
government cannot be joint employers. 

In Berrien County Probate Judges and Berrien County 
Michigan AFSME Council 25 and Michigan AFSME Local 275; 
No. 169900, June 14, 1996, the Berrien County Probate Court ope: 
ated a juvenile detention home in a building owned by Berrie 
County. When it was decided that the probate court would no long( 
be responsible for maintenance of the building, the county arrange 
for two probate maintenance workers to be hired by the county an 
to join a different union. This led to a grievance and an arbitn 
Hon in which the arbitrator found that the court and the county wei 
joint employers. On appeal by the probate judges, the circuit cou 
found that applying the joint employer doctrine to these defendant 
violated the separation of powers doctrine. The Court of Appeal 
affirmed. 

Held: The joint employer doctrine may not be applied to merg 
two distinct governmental units—one a part of the judicial brandl 
the other not—into a single employer for the purposes of publi 
employment. 

A stipulation in an arbitration agreement which provides 
that the "decision of the arbitrators shall be final and non-
appealable" does not prevent the Court of Appeals from 
reviewing an order of the circuit court which allowed the 
arbitration panel to reconsider its original decision—In a 
non-statutory arbitration, when the parties arbitration 
agreement does not provide for reconsideration of the initia 
arbitration decision and when the arbitration agreement 
appeared to give the arbitration panel the authority to mak 
one decision, then the arbitration panel was without 
authority to reconsider its initial decision. 

In Jean Beanie v Autostyle Plastics, Inc, No. 179908, July ' 
1996, an employment discrimination suit went to an arbitratic 
panel pursuant to the parties' arbitration agreement. The agreeme: 
provided procedures for the arbitration panel to make one decisic 
and provided that the "decision of the arbitrators shall be final ar 
non-appealable." The agreement did not provide that a judgme: 
be entered in accordance with the arbitrator's decision nor did ti 
agreement address the subject of rehearing or reconsideration. T1 
arbitration panel decided in favor of plaintiff. Then, at defendant 
request and pursuant to authority given by an order of the circt: 
court, the arbitration panel reconsidered its decision and found f 
defendant. The circuit court refused enforce the arbitration panel 
initial decision and dismissed the case pursuant to the arbitrati 
panel's second decision. The Court of Appeals reversed. 

Held: A stipulation in an arbitration agreement which provid,  
that the "decision of the arbitrators shall be final and non-appez 
able" does not prevent the Court of Appeals from reviewing an ord 
of the circuit court which allowed the arbitration panel to reco 
sider its original decision. 
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III
., Held: In a non-statutory arbitration, when the arbitration agree-

lent does not provide for reconsideration of the initial arbitration 
ecision and when the arbitration agreement appeared to give the arbi-

tration panel the authority to make one decision, then the arbitration 
panel was without authority to reconsider its initial decision. 

Food service employee with AIDS has a handicap within the 
meaning of the Handicappers' Civil Rights Act—Without 
evidence that food service employee with AIDS harbored an 
associated opportunistic infection in a communicable form 
that was transmissible through contact with food, trial court 
properly denied defendant's motion for summary 
disposition—It was harmless error for court to take motion 
for summary disposition under advisement and order an 
evidentiary hearing to resolve factual issues when the issues 
involved were questions of law—The Handicappers' Civil 
Rights Act is not void for vagueness—The trial court did not 
abuse its discretion in granting plaintiff attorney fees. 

In Dorene Sanchez v Kostas Lagoudakis, No. 189094, July 9, 
1996, a restaurant owner suspended a waitress until she could show 
that she was disease free. The owner suspected that the waitress 
had acquired immunodeficiency syndrome, AIDS. The waitress 
sued under the Handicappers' Civil Rights Act. After a remand from 
the Supreme Court, both parties moved for summary disposition. 
The trial court denied the defendant's motion and granted the plain-

- tiff's motion. The Court of Appeals affirmed. 

Held: With regard to a food service employee, AIDS is a deter-
minable physical condition characteristic of an individual which 
may result from disease and which is unrelated to an individual's 
ability to perform the duties of a waitress or to an individual's qual-
ification for such employment as long as this characteristic is not 
accompanied by an opportunistic infection in a communicable form 
that can be transmitted through contact with food. 

Held: An employer is not entitled to summary disposition who 
suspends a waitress on suspicion of having AIDS without evidence 
of the waitress having an opportunistic infection in a communicable 
form that can be transmitted through contact with food. 

Held: It was harmless error for the trial court to take a motion 
for summary dispostion under advisement and to order an evi-
dentiary hearing to resolve factual issues when the issues requir-
ing resolution were actually issues of law. 

Held: The Handicappers' Civil Rights Act is not unconstitu-
tionally vague because it does not conflict with the Public Health 
Code and because it clearly focusses on the employer's conduct 
and belief or intent and not on the employee's condition. 

Held: The trial court did not abuse its discretion in granting 
Plaintiff attorney fees when Plaintiff sought the attorney fees as part 
of her costs, not as part of a previous accepted damage award; when 

t'aintiff sought attorneys fees under the Handicappers' Civil 
ights Act and was not subject to MCR 2.625(G); when attorney 

fees associated with the remand to circuit court were not governed 
appellate court rules related to bills for costs; when Plaintiff's attor-
ney filed an appearance within the meaning of MCR 2.117(B) by 
filing numerous documents with the trial court that identified 
him as one of Plaintiff's attorneys. 

MERC UPDATE 
Kathleen Corkin Boyle 

White, Przybylowicz, Schneider & Baird, P.C. 

EMPLOYER HAS RIGHT TO ASSIGN NEW DUTIES 
In two cases, MERC addressed the right of employers to assign 

new duties. In City of St. Joseph, C95 E-93, MERC adopted the 
recommendation of All Wicking that the unfair labor practice 
charge filed by the St. Joseph Fire Fighters Association regarding 
the assignment of additional duties to fire fighters be dismissed. 
The AL1 found that because the additional duties (moving and lawn 
maintenance) were substantially similar to the housekeeping and 
fire station maintenance tasks already done by the employees, the 
employer had no duty to bargain regarding the assignment of the 
duties, although it could be compelled to bargain over the impact 
of the newly-assigned duties. 

MERC likewise adopted the recommended Order of AUJ 
Kurtz in Charlotte School District, C94 L-319, and dismissed an 
unfair labor practice charge filed when the employer assigned com-
puter duties to some of its secretarial staff. The ALT found that this 
assignment was within the employer's right because it did not con-
stitute a significant change in job duties and hours of work. Not-
ing that MERC had "unceremoniously" placed computers on the 
desks of the administrative law judges with the expectation that the 
computers would be mastered and used, the AU J spoke to the real-
ities of the computer age and rejected the union's argument that the 
computer duties in question were beyond the kind of work and ser-
vices normally performed by secretaries. Finally, the All noted that 
concerns about the added amount of work or lack of skills or train-
ing could be addressed through impact bargaining. 

EMPLOYER HAS NO DUTY TO BARGAIN BEFORE 
IMPLEMENTING PERFORMANCE EVALUATIONS 

In City of Rochester, C95 B-37, MERC adopted the Decision 
and Recommended Order of All Nora Lynch and dismissed the 
unfair labor practice charge filed by the Police Officers Associa-
tion of Michigan. The union had charged that the employer uni-
laterally implemented a performance evaluation criteria. After 
noting that the evaluations procedures and criteria which affect dis-
cipline, tenure and promotions have been found to constitute 
mandatory subjects of bargaining, the AU J stated that the per-
formance evaluations implemented by the City of Rochester did 
not meet that criterion. The All found that the evaluations did not 
become part of the employee personnel files and were not used for 
disciplinary or promotional purposes. Because the evaluation pro-
cedure had no immediate impact on job tenure, discipline or pro-
motions, the AU found that there was no duty to bargain regard-
ing implementation. The All further noted that no refusal to 
bargain could be found where the union had failed to properly 
demand to bargain, but had only raised questions and complaints 
about the evaluation system. 

EMPLOYER IMPROPERLY REQUIRED FIRE 
FIGHTERS TO PARTICIPATE IN AGILITY TESTING 

In Meridian Township, C95 H-174, MERC adopted the Deci-
sion and Recommended Order of All Roulhac that the employer 
had committed an unfair labor practice charge by implementing a 
physical fitness agility test for its fire fighters without providing 
the union notice and an opportunity to bargain. The contract 
between the employer and the union provided for mandatory par-
ticipation in a physical fitness test consisting of pushups, situps, 
and a two mile run. After hearing rumors that the employer 
planned to implement a physical ability evaluation test which dif- 

(Continued on page 30) 
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(Continued from page 29) 

fered that the one set forth in the contract, the union president met 
with the employer and advised that the proposed test violated the 
collective bargaining agreement. The union made verbal and writ-
ten requests to enter into negotiations to discuss the planned eval-
uations. A bargaining session was scheduled, but was cancelled by 
the employer, and the following day the employer issued a mem-
orandum directing all fire fighters to complete an agility test. Fire 
fighters were required to don their protective gear and perform eight 
assigned tasks such as dragging a hose, climbing a ladder, and nego-
tiating an obstacle course. Time limits were set for completion of 
these tasks and pulse and blood pressure readings were taken before 
and after the test. One fire fighter refused to take the test and a mem-
orandum was placed in his file regarding the refusal. Another fire 
fighter was unable to complete the test in the allotted time and a 
memorandum was also placed in his file. The AU rejected the 
employer's claim that it was conducting "training" not testing, and 
found that the employer committed an unfair labor practice by 
implementing, without bargaining, a mandatory agility test. 

EMPLOYER JUSTIFIED IN APPLYING RULES 
REGARDING MEDIA CONTACT 

In Ottawa County Sheriff; C95 A-2, on exceptions, MERC 
upheld the decision of the All Lynch dismissing an unfair labor 
practice charge filed regarding discipline imposed upon a union 
vice-president for statements made to the press. The statements had 
been made after two prisoners had escaped from jail. The union 
vice-president, who had not asked permission before speaking to 
the press, stated that more guards were needed at the jail. The All 
noted that as a general rule the activity of speaking to the press con-
cerning a union-management dispute constitutes a protected con-
certed activity, but stated that an employer can enforce its rules 
where a legitimate and substantial business justification to restrict 
the exercise of PERA rights is demonstrated. MERC agreed and 
found a substantial and legitimate business justification for apply-
ing the employer's rules against unauthorized statements to the press 
in this case. MERC stated that were crimes have been committed 
and investigation is under way, a law enforcement agency has a 
legitimate interest in protecting the investigation and preventing 
conflicting stories in the press which would reflect poorly on the 
department and cause concern in the community. 

WANTED 
Lawnotes Contributors 

Lawnotes is looking for contributions of interest to 
Labor and Employment Law Section members. 

Contributions may address legal developments, trends 
in the law, practice skills or techniques, professional issues, 
new books and resources, etc. They can be objective or opin-
ionated, serious or light, humble or self-aggrandizing, long 
or short, original or recycled. 

Also, send arbitration opinions and other unreported 
court and agency decisions of interest to labor and employ-
ment lawyers for possible summarization or publication. 

For information, contact Lawnotes editor Stuart M. 
Israel, Miller, Cohen, Martens, Ice & Geary, P.C., 1400 
North Park Plaza, 17117 West Nine Mile Road, Southfield, 
Michigan 48075. (810) 559-2110. 

THE DEATH OF 
COMMON SENSE? 

Excerpts from Philip K. Howard, The Death of 
Common Sense — How Law is Suffocating America 
(Random House, 1994), pages 10, 11, 44, 45. 

Certainty, we seem to think, is important to law. Of 
course it is, you are probably muttering under your 
breath. It is, after all, the law. But look up at what we've 
built: a legal colossus unprecedented in the history of civ-
ilization, with legal dictates numbering in the millions of 
words and growing larger every day. Our regulatory sys-
tem has become an instruction manual. It tells us and 
bureaucrats exactly what to do and how to do it. Detailed 
rule after detailed rule addresses every eventuality, or at 
least every situation lawmakers and bureaucrats can 
think of. Is it a coincidence that almost every encounter 
with government is an exercise in frustration? 

We seem to have achieved the worst of both worlds: 
a system of regulation that goes too far while it also does 
too little. 

* 

Modern law is a game of parsing and logical intrigue. 
Wherever detailed provisions bend and twist, the obser-
vant lawyer will find a place where he can go and violate 
the spirit of the rules, or get an advantage over others, and 
do so with complete impunity. 

* * * 

Litigation is the insiders' game within the game. It 
is a world in which lawyers manipulate the detailed rules 
of procedure to harass the other side and delay for years 
any reckoning for their clients' conduct. 

Judges, acting more like referees, are unwitting 
accomplices; the rules, after all, permit all these devices. 
Without the steady application of the judges' view of what 
is really happening, litigation becomes a tool of manip-
ulation. Staying power — who has the most money — is 
as important as the merits of the cases. 
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Plan to Attend The 

LABOR AND EMPLOYMENT 
LAW SECTION PROGRAM 

1996 Annual Meeting State Bar of Michigan 

Grand Rapids, Michigan 

September 18, 1996 

2:00 p.m. Business Meeting and Election 

2:30 p.m. Free Speech and Workplace Harassment 

Robert Vercruysse — Vercruysse, Metz & Murray, P.C. 

Prof. Robert Sedler — Wayne State University Law School 

Deborah Gordon — Stark & Gordon 

3:40 p.m. Break 

3:50 p.m. Retiree Health Benefits: Enforcing the Promise 

Andrew Nickelhoff — Sachs, Waldman, O'Hare, Helveston, 
Bogas & McIntosh, P.C. 

Diane Soubly — Vercruysse, Metz & Murray, P.C. 

Tom Barnes — Varnum, Riddering, Schmidt & Howlett, LLP 

4:20 p.m. Heurtebise: What Does It All Mean? 

John R. Runyan — Sachs, Waldman, O'Hare, Helveston 
Bogas & McIntosh, P.C. 

Kendall B. Williams — Gault Davison, P.C. 

5:00 p.m. Cocktail Reception 

6-8 p.m. 	Dinner 

Dinner Speaker: Hon. William B. Murphy — Chief Judge, Pro tern, 
Michigan Court of Appeals 

Topic: Oral Arguments: A View From the Bench 
(When Enough is Enough) 

For additional information, contact Section Chair Paul M. Kara or 
Program Chair Ronald R. Helveston. 
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INSIDE LAWNOTES 
• Labor arbitrators: George T. Roumell presents his "Quick Tips on Presenting an Arbitration." 

Michael P. Long reports on his survey of arbitration practices in Michigan and Ohio. 

• Joseph J. Vogan surveys recent developments in wrongful discharge litigation. 

• Hudson's counsel Timothy K. Carroll and UAW counsel Leonard R. Page disagree on Dayton 
Hudson Corp. v. NLRB in letters to the editor. 

• Robert Vercruysse addresses Heurtebise v. Reliable Business Computers. 

• Robert E. Precht reflects on "Clarence Darrow's Painful Journey." 

• Labor and employment decisions from the U.S. Supreme Court, the Sixth Circuit, the 
Michigan Supreme Court, the Michigan Court of Appeals, the NLRB and MERC. 

• Authors John G. Adam, Kathleen Corkin Boyle, E. Sharon Clark, Paul M. Kara, Russell 
Linden, Michael P. Long, George M. Mesrey, Daniel Misteravich, Robert E. Precht, David 
A. Rhem, George T. Roumell, Jr., William Schaub, Jr., Robert M. Vercruysse, Joseph J. Vogan 
and more. 

Labor and Employment Law Section 
State Bar of Michigan 
The Michael Franck Building 
306 Townsend Street 
Lansing, Michigan 48933 
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