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FROM THE CHAIR 

As editor of this newsletter since its inception almost 
four years ago, it has been my pleasure to present messages 
from the chair by four distinguished, hard working and very 
effective Section Chairpersons: Eileen Nowikowski, Bob 
McCormick, John Hancock and Mary Job. Now it's my turn 
to carry on that tradition, having been elected to succeed 
Mary at the annual meeting in September, and I look 
forward to this year's activities and challenges with great 
anticipation and no little humility. 

As each of my predecessors has said, the greatest 
pleasure in the job is the assistance the chairperson gets from 
the rest of the Council and from Section members who serve 
as presenters at our continuing education sessions and help 
out in other ways. The good fellowship within the Council, 
from folks in all parts of the Labor and Employment practice, 
is another much appreciated benefit of service on the 
Council. That is sure to be the case with the 1994-95 Council, 
which includes three new members: arbitrator Mark Glazer, 
employment rights specialist Phil Green, and Department 
of Labor AU J Dennis Matulewicz. We're also happy to 
welcome back Shel Stark, who fmished a four-year stint on 
the Council a year ago but returns as Treasurer. A warm 
welcome, as well, to Paul Purcell from Saginaw, our new 
Liaison with the Board of Commissioners. 

Plans are well under way for our first big event, the 
annual mid-winter meeting. It will be Friday evening and 
Saturday morning, January 27 & 28, at the Radisson on the 
Lake in Ypsilanti, a fme new hotel located at 1-94 Exit 183 
with excellent banquet facilities, a state-of-the-art education 
center, and nicely appointed guest rooms. We have negoti-
ated a special rate for members who stay at the hotel 
overnight. After dinner Friday night we'll be presenting 
Capitol Steps, a group many of you probably have seen, 
heard and enjoyed at recent State Bar Annual Meetings. By 
then the fall elections will be over and a new Congress will 
be in session, so I'm sure they will have plenty of new 
material to present. The centerpiece of the Saturday morning 
educational session will be a roundtable discussion on 
the decline of civility — and the increase of "Rambo tactics" 
— in the practice. Look for mailings in coming weeks 
with more details and reservation information, and join us 
for a full program of entertainment, fellowship and 
enlightenment. 

WORK FORCE REDUCTION 
ISSUES: RECENT 
DEVELOPMENTS 

By Michael L. Pitt 
Pitt, Dowty & McGehee, P.C. 

RELEASES. With the adoption of the Older Workers 
Benefit Protection Act (OWBPA), 29 U.S.C. §626(0, 
releases of federal age-discrimination claims executed 
after October 16, 1990, must comply with the specific 
requirements of the act. 

The most controversial issue surrounding OWBPA 
concerns waivers requested in connection with an exit 
incentive or other employment termination program offered 
to a group or class of employees. In that case, the employer 
must inform the affected individual in writing in a manner 
calculated to be understood by the average individual 
employee, as to the job titles and ages of all individuals 
eligible or selected for the program, and the ages of all 
individuals in the same job classification or organization or 
unit who are not eligible or selected for the program. 
29 U.S.C. §626(f)(1)(H)(ii). 

United States District Court Judge, Avern Cohn, in 
Raczak v Ameritech Corporation, 93-72697 (E.D. MI, 
8/1/94) recently interpreted this section in connection 
with a 1992 work force reduction program adopted by 
Ameritech and Michigan Bell. 

Plaintiffs in Raczak petitioned the court to set aside 
releases executed as part of the severance package offered in 
connection with the work force reduction program claiming 
that the company failed to properly identify those adversely 
affected and those not adversely affected by the work force 
reduction as required under 29 U.S.C. §626(f)(1)(H)(ii). 

In Raczak, the dispute was whether the releases were 
defective because of the employer's use of salary grade 
levels, in lieu of job titles, or job classifications in each 
organizational unit. Further an issue was raised by plaintiff 
as to whether data concerning those employees who chose to 
voluntarily terminate should have been presented to 
employees asked to sign the release. Pursuant to 29 U.S.C. 
§626(3), the employer had the burden of establishing 
compliance with the statute in establishing that the waiver 
was "knowing and voluntary." 

Judge Cohn, adopting the reasoning of Allard Indiana 
Bell Telephone Company, Inc. IP 93-1346C (Southern 
District Indiana, May 18, 1994) held the releases were 
defective. 

— Paul Glendon 	 Continued on page 2 
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WORK FORCE REDUCTION ISSUES: 
RECENT DEVELOPMENTS — 
Continued from page 1 

The court in Allard noted that the elements of an age 
discrimination case in a work force reduction situation are: 
(1) that plaintiff was in the protected age group; (2) that the 
plaintiff met the legitimate performance expectations; (3) 
that the plaintiff was discharged; and (4) that a replacement 
was sought, or one was found outside of the protected class. 

Establishing the fourth element, according to the Allard 
court, was problematic. When an employer terminates 
employees in connection with a work force reduction, a 
terminated employee's duties are usually reallocated to other 
employees and the plaintiff's position is not filled by anyone, 
let alone someone outside the protected class. Therefore, a 
protected employee terminated under a reduction in work 
force program is usually required to present evidence 
indicating that he or she was terminated as part of a pattern 
of downsizing that could ultimately benefit a person not a 
member of the protected class. One way to evaluate whether 
such a pattern exists is to look at the job titles and ages of all 
terminated employees and then compare that information 
which the ages of non-selected employees performing 
similar or related work and thus likely to take over the 
terminated employee's duties or perform jobs that the 
plaintiff is likely to be qualified to perform. 

With this problem in mind, Judge Cohn agreed with the 
district court in Allardthat the waivers were flawed and said: 

The analysis in Allard is persuasive. Not with-
standing the fact that the termination decisions 
were made using salary grade, based on the 
information in the charts given to employees, there 
is no way to distinguish whether all those at a given 
salary grade performed similar or different 
functions. Although the employees of Ameritech 
Services and Michigan Bell may have been familiar 
with a hierarchy divided into salary grades, a 
salary grade classification does not give the 
information relevant to determining whether 
someone performing a specific job function was 
replaced by a younger person or whether older 
employees were targeted for termination. 

Because the waivers executed by both the Ameritech 
Services employees and the Michigan Bell 
employees did not comply with a 29 U.S.C. 
§626(h)(ii), the waivers were not knowing and 
voluntary. Therefore, the waivers do not bar 
plaintiffs from bringing an action under the ADEA. 
Raczak, at 17. 

On the second issue as to whether the employers 
properly listed employees who were "selected" and "not 
selected", the court ruled that the employers had complied 
with the Act. The employers listed those employees that 
accepted voluntary termination under the category "not 
selected" or "retained." Plaintiffs contended that by 
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including those who took voluntary retirement in the "not 
selected" or "retained" category, it made it appear that a 
greater number of older workers opted to retire early or 
terminate voluntarily. The employers also noted that the "not 
selected" and "retained" categories included those 
employees who chose to be demoted and keep their job. 
Plaintiffs argued that the correct designation should be 
those "adversely affected" versus those who were "not 
adversely affected" by the work force reduction. 

The court found that the employer had complied with 
this requirement by including in the "selected" category only 
those who were actually selected for termination. The 
employers were able to demonstrate that the term "selected" 
had a common meaning by producing copies of the company 
newsletters which described the work force reduction 
program and the terminology used within the program. 
Thus, according to the court, the term "selected" was already 
a familiar term with a distinct meaning to the employees. 
Further, according to the court, the inclusion of those 
demoted or those electing voluntary termination in the 
categories of "not selected" or "retained" was not 
misleading. The employers were, therefore, not required to 
go any further than they did. 

Once the court decided that the waivers were not 
executed voluntarily, the court had to deal with the issue of 
whether the severance pay received in connection with the 
signing of the waivers would have to be returned in order to 
maintain suit. 

The court noted a split in the federal circuits on the issue. 
The Courts of Appeals for the 4th and 5th Circuits hold that 
a failure to return the consideration paid for the release 
results in ratification. See O'Shea v Commercial Credit 
Corp., 930 F.2d 358 (4th Cir. 1991); Wamsley v Champlin 
Refining and Chemical, Inc., 11 F.3d 534 (5th Cir 1993); 
and Grillett v Sears Roebuck and Company, 927 F.2d 217 
(5th cir 1991). The Courts of Appeals for the 7th Circuit and 
11th Circuit hold otherwise. Oberg v Allied Van Lines, Inc., 
11 F.2d 679 (7th Cir 1993), cat denied 5/23/94 Forbus v 
Sears Roebuck and Co., 958 F.2d 1036 (11th Cir 1992). 

Judge Cohn followed the 7th and 11th Circuit approach, 
holding: 

So too, would a tender requirement in an ADEA 
case be incongruous with the general purposes of 
the OWBPA. Congress was concerned that early 
retirees or employees being offered the chance to 
participate in exit incentive programs could 
effectively be forced to waive their right to file a 
claim when the employer conditions participation 
in the program on the execution of a waiver. H. Rep. 
101-664, 101st Cong., 2d Sess. pp. 22-23 (1990). It 
was also concerned that such waivers could be 
executed in situations in which an employee would 
not reasonably be expected to know or suspect that 
age may have played a part in the employer's 
decision or that the program was designed to 
remove older workers from the work force. Id 
Therefore, Congress enacted a set of strict 
requirements an employer must comply with in 

order for a waiver to be knowing, voluntary and 
valid. 

It would be inequitable and contrary to the 
protective nature of the OWBPA to require 
plaintiffs to tender back the consideration received 
in exchange for executing waivers where the 
waivers were obtained without compliance with the 
OWBPA. Furthermore, it would deter meritorious 
challenges to releases. Workers who are forced out 
in an involuntary termination "are unlikely to be 
able to put their severance payments aside for future 
'tenders' or to be able to come up with the money to 
make such a tender at such later time as they acquire 
grounds to believe that a successful lawsuit might 
be mounted in connection with their retirements." 
Isaacs v Caterpillar, Inc., 765 F.Supp. 1359, 1367 
(C.D. III. 1991). 

Should plaintiffs ultimately be successful and 
recover, certainly any such recovery would be offset 
against the benefits they've already received from 
Ameritech Services and Michigan Bell. 

Judge Cohn's reasoning on this point was based on 
language found in Oberg. In Oberg, the Seventh Circuit 
Court of Appeals found support in the United States Supreme 
Court case of Hogue v Southern R. Co., 390 U.S. 516; 211 
L.Ed 2d 73; 88 S.Ct. 1150 (1968). In Hogue, the Supreme 
Court stated "the question whether a tender back of the 
consideration was a prerequisite to bringing of the suit is to 
be determined by federal rather than state law." Indeed if 
this case were to be decided under Michigan common law, 
tender back would have been required. 

The Hogue court went on to hold that an employee who 
previously executed a release with his employer, need not, as 
a precondition to bringing his suit under the Federal 
Employer's Liability Act (FELA), tender back to his 
employer any of the consideration he or she received for 
executing the release. Id., at 517. The court did, however, 
state that the benefits paid should be deducted from any 
award to the employee. See Id, at 518, Oberg, at 684. 

In the Forbus decision, the Eleventh Circuit also 
followed the reasoning of Hogue and used that holding as a 
basis for its reasoning in equity: 

The Court in Hogue found that a tender 
requirement would deter meritorious challenges to 
releases in FELA lawsuits. The same deterrence 
factor applies to ADEA claims. Forcing older em-
ployees to tender back their severance benefits in 
order to attempt to regain their jobs would have a 
crippling effect on the ability of such employees to 
challenge releases obtained by misrepresentation 
or duress. Such a rule would, in our opinion, 
encourage egregious behavior on the part of 
employers in forcing certain employees into early 
retirement for the economic benefit of the company. 
The ADEA was specifically designed to prevent 
such conduct, and we reject a tender requirement as 
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a prerequisite to instituting a challenge to a release 
in an ADEA case. 
Id, at 1041 

An appeal to the Sixth Circuit Court of Appeals by the 
defendant in Raczak is anticipated. In order to avoid the 
unpleasant experience of having obtained signed waivers 
and paid substantial consideration in exchange for same and 
then finding that the employee has sued in any event, 
employers are advised to give the employee more informa-
tion rather than less at the critical juncture in the employee's 
life when he or she is being terminated from what is often 
long-term employment. The OWBPA was designed to 
promote fairness in the process. Employers, in order to enjoy 
the benefits of the Act, must fully and strictly comply with 
the requirement beneficial to the affected employees. 

ENHANCED RETIREMENT PACKAGES. The 
second development which has the potential of turning 
work force reduction programs upside down is derived from 
a case decided on March 15, 1994, from the United States 
District Court, Eastern District of Pennsylvania. 

In Dibiase v SmithKline Beecham Corp., 64 FEP Cases 
557 (E.D. PA, 1994), Federal District Court Judge John 
Padova declined to dismiss an age-discrimination claim 
brought under the Age Discrimination In Employment Act 
(ADEA), 29 U.S.C. §621-634. In that case, plaintiff was 
terminated as part of an overall work force reduction 
program. He was eligible for the defendant's separation 
benefit plan which included a lump-sum payment based on 
length of service and three months of continued health and 
dental benefits. The plan also offered enhanced benefits to 
terminated employees who signed a general release of all 
claims against SmithKline. The enhanced benefits included 
a larger lump-sum payment and six months continued health 
and dental coverage. Under the plan, plaintiff was entitled to 
a lump-sum payment equal to fifteen months salary if he 
signed the release, or twelve months salary if he declined to 
sign the release. Plaintiff did not sign the general release. 

Count II of plaintiffs amended complaint asserted that 
SmithKline's separation benefit plan violates the ADEA 
because older workers must release more claims than younger 
workers to receive the same enhanced benefits. 

Under the ADEA, a cause of action for age discrimina-
tion accrues only for persons who are at least 40 years of age. 
29 U.S.C. §631(a). Simply put, plaintiff alleged that the 
employees age 40 and older must waive more claims in order 
to receive the same enhanced benefits as employees who are 
under age 40 and, under the ADEA, do not have any 
age-discrimination claim to waive. 

According to Judge Pavoda, SmithKline's separation 
benefit policy constitutes disparate treatment because it 
facially discriminates based on age. The court stated: 

By its express terms, SmithKline's Plan conditions 
enhanced benefit on the waiver of any and all claims 
arising under ADEA. Because ADEA provides a 
cause of action for age-discrimination only to 
persons age forty and above, the Plan explicitly 
treats older employees differently than younger 

employees. An employment policy explicitly 
mandating different treatment of persons within 
the protected class facially discriminates. 
Id, 15 562. 

SmithKline argued that the plan does not facially 
discriminate because all employees are required to release all 
claims to receive enhanced benefits. Judge Padova again 
rejected this argument pointing out that the ADEA makes it 
unlawful to discriminate against any individual, noting that 
this particular employment practice required older 
individuals to release more rights than younger individuals 
simply because each of them is at least age 40, rather than 
below 40. Judge Padova found that this was in direct conflict 
with both the language and the policy of the ADEA. 

Such a practices does not pass the simple test of 
whether the evidence shows treatment of a person 
in a manner which but for that person's age would 
be different. 
Id, at 563. 

SmithKline argued that the court was working with an 
incorrect assumption regarding the nature of the underlying 
claims in making its decision. Defendant argued that the 
older employees may not even have a viable age-discrimina-
tion claim and, thus, there cannot be any disparate treatment 
when the claims may not even exist. The court rejected this 
argument, indicating that the defendant did not limit the 
enhanced benefit package solely to those employees willing 
to release all viable claims. Instead, according to the court, 
defendant extended the enhanced benefits to any employee 
willing to sign the release, regardless of whether the 
employee had a viable claim. 

Taking the analysis even further, the court noted that the 
ADEA permits a limited category of employment practices 
that explicitly discriminate based on age. See 29 U.S.C. 
§623(t). The court found that this exception applies to 
employee benefits which are justified by age-related costs. 
Where the employee benefit involves no age-related costs, 
however, the court was of the opinion that the statutory 
exception does not apply. 

Because SmithKline's enhanced separation 
benefits are distributed in the form of a lump-sum 
severance payment involving no age-related costs, 
§623(0(2) does not apply. 
Id., at 564. 

Defendant raised three additional arguments which 
were also rejected by the court. First, defendant through an 
amicus brief filed by the Equal Employment Advisory 
Council, argued that Congress, in adopting the Older 
Workers Benefit Protection Act (OWBPA), rejected 
proposals requiring additional consideration for valid 
waivers of ADEA claims. 

In rejecting this argument, the court noted: 

The primary flaw in EEAC's argument is that 
nothing in the legislative history of §626(f)(1) 
suggests that Congress ever considered the issue of 
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discrimination. Rather, the legislative history 
strongly suggests that Congress was primarily 
concerned with protecting employees from being 
bullied or coerced into surrendering potential 
age-discrimination claims. (Emphasis in text) 
Id., at 564-565. 

SmithKline also argued that other courts had upheld the 
validity of executed releases similar to the one used by 
defendant and, therefore, the court should follow that 
precedent. That argument was rejected because plaintiff, in 
the prior cases, did not raise the same issue of discrimination 
presented to this court. 

Finally, defendant argued that public policy should 
preclude the adoption of the rule expressed by the court. 
SmithKline argued that if employers are forced to offer 
special enhancements to employees in uniquely-protected 
categories such as age and disability, such special 
enhancement programs will soon cease. In getting right to 
the heart of the issue, Judge Padova stated: 

. . . I have difficulty believing that the widespread 
industry practice of offering enhanced benefits in 
exchange for a release of potential claims is so 
fragile that a decision requiring additional 
consideration for a valid release of ADEA claims 
will cause the practice to expire. This industry 
practice most likely entails a cost-benefits tradeoff, 
whereby an employer determines that paying 
enhanced benefits to all employees willing to waive 
potential claims is less costly than securing no 
waivers and litigating individual discrimination 
lawsuits. SmithKline may now add two additional 
factors into this calculation - the additional cost to 
secure ADEA waivers compared with the 
additional litigation expense incurred by securing a 
release of all potential claims except those arising 
under ADEA. 
Id., at 565-566. 

CONCLUSION: A significant number of separation 
packages that are being reviewed by the plaintiffs' bar 
include a waiver/release of claims. The lesson to be learned 
from Raczak and Dibiase is that the adoption of the OWBPA 
was not the granting of a liberal license by Congress for 
employers to discriminate and then to "buy out" their 
problems through inadequate separation packages and 
releases: the law requires that the releases and separation 
packages be presented in complete and strict compliance 
with the notice requirements of the Act and in a non-
discriminatory fashion. Until these issues are resolved by 
the appellate courts, and ultimately the U.S. Supreme 
Court, employers are cautioned to comply with the 
requirements of the Act as closely as possible. On the other 
hand, where the employer was negligent in complying with 
the law the employee who was a legitimate victim of age 
discrimination can have his or her cake and eat it too. 

U.S. SUPREME COURT REVIEW 

by Lauren Rosseau-Rohl 

Supreme Court Vacates $52 Million Contempt Fine 
Against Union 

In what has been hailed as a victory for organized labor, 
the Supreme Court unanimously vacated a $52 million 
contempt fine against the United Mine Workers because it 
had been imposed without a jury trial (International Union, 
United Mine Workers of America v Bagwell, 114 S.Ct. 2552, 
129 L.Ed.2d 642 (1994). The fine had been levied by a 
Virginia court for widespread, continuing out-of-court 
violations of a complex injunction imposed during a violent 
10-month strike by the union against Pitston Coal Co. Justice 
Harry Blackmun, writing for the Court, held that the 
contempt sanction was criminal in nature, rather than civil. 
Given the seriousness of the penalty, Blackmun stated that 
"disinterested factfmding and even-handed adjudication 
were essential, and petitioners were entitled to a criminal 
jury trial." 

The case required the Supreme Court to distinguish 
between civil and criminal contempt proceedings, an issue 
which has confused legal experts. Criminal contempt 
sanctions are considered punishment and cannot be levied 
absent due-process protections, including trial by jury. Civil 
contempt sanctions, on the other hand, are viewed as 
compelling future correct behavior. Since future behavior 
can avoid the penalty, courts have determined that civil 
contempt sanctions may be imposed without a jury trial. 

Blackmun rejected the argument that because the union 
could have avoided the sanctions by refraining from 
violence, the fines were civil in nature. He stated that the 
union's ability to avoid the sanctions was "indistinguishable 
from the ability of any ordinary citizen to avoid a criminal 
sanction by conforming his behavior to the law." The mere 
fact that the fine schedule was announced in advance did not 
make the sanctions civil in nature, Blackmun indicated. 

The size of the fine appeared to be a significant factor in 
the Court's decision. Blackmun indicated that while petty 
sanctions for criminal contempt might not merit a jury trial, 
$52 million was clearly a serious contempt penalty. Blackmun 
also noted that the objectionable conduct did not occur in the 
court's presence nor did it affect the court's ability to conduct 
orderly proceedings. 

Justices Restrict Transportation Workers' Emotional 
Distress Claims 

In Consolidated Rail Corp. v Gottshall, 114 S.Ct. 2396, 
129 L.Ed.2d 427 (1994), the Supreme Court severely limited 
the ability of transportation workers to obtain damages for 
job-related psychological injuries under the Federal 
Employers' Liability Act. By a 6-3 vote, the Court rejected 
a Third Circuit test which allowed employees to recover for 
emotional injuries to the extent that such injuries were 
foreseeable, the employer was responsible and the claims 
appeared genuine. Justice Clarence Thomas, writing for the 
Court, stated that the Third Circuit test would result in a 
flood of trivial lawsuits and increase the possibility of 
fraudulent claims. 
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The Court adopted a "common law test" which limits 
recovery for emotional injuries to employees who either 
experience a physical impact due to the employer's 
negligence or are put into immediate risk of physical impact 
by such negligence. Thomas stated that a claim for work-
related stress falls outside the parameters of this test. 

Justice Ruth Bader Ginsburg dissented, joined by 
Justices Harry Blackmun and John Paul Stevens. Justice 
Ginsberg noted the broad language of the Act, stating that 
the Court was charged to fashion liberal remedies that meet 
the changing conditions and concepts of industry's duty 
toward workers. She stated that the "common law test" 
announced by the Court was too restrictive and as such was 
unfaithful to the legislation and prior case law. 

Court Requires Judicial Review of Punitive Damage 
Awards 

In Honda Motor Co., Ltd v Oberg, 114 S.Ct. 2331, 129 
L.Ed.2d 336 (1994), the Supreme Court ruled by a 7-2 vote 
that the Due Process Clause of the United States Constitution 
requires judicial review of punitive damage awards for 
reasonableness. The Court overturned an Oregon Supreme 
Court decision affirming a $5 million jury award of punitive 
damages to an individual who experienced head injuries 
while driving a Honda all-terrain vehicle, finding that 
Oregon's failure to provide judicial review of the size of the 
award violated the Due Process Clause. The jury had awarded 
compensatory damages in the amount of approximately 
$920,000, which had been reduced to $735,000 because the 
driver's own negligence had contributed to the accident. 

Writing for the Court, Justice John Paul Stevens stated: 

Punitive damages pose an acute danger of 
arbitrary deprivation of property. Jury instructions 
typically leave the jury with wide discretion in 
choosing amounts, and the presentation of evidence 
of a defendant's net worth creates the potential that 
juries will use their verdicts to express biases against 
big businesses, particularly those without strong 
local presences. Judicial review of the amount 
awarded was one of the few procedural safeguards 
which the common law provided against that 
danger. 

Airline Mechanic's Wrongful Discharge Claim Not 
Preempted By Railway Labor Act 

The Supreme Court unanimously held in Hawaiian 
Airlines Inc. v Norris, 114 S.Ct. 2239, 129 L.Ed.2d 203 
(1994), that the state-law wrongful discharge claims of an 
airline mechanic were not preempted by the Railway Labor 
Act ("RLA"). The mechanic claimed that he was discharged 
for refusing to sign a maintenance record for an airplane he 
considered unsafe. The justices agreed with the Hawaii 
Supreme Court that the mechanic's claims were not 
preempted because they did not depend on an interpretation 
of the collective bargaining agreement. The Supreme Court 
held that the standard for preemption under the RLA was 
identical to the standard for preemption under Section 301  

of the Taft-Hartley Act, as articulated in Lingle v Norge Div. 
ofMagic Chef Inc., 108 S.Ct. 1877, 100 L.Ed.2d 410 (1988). 
Under this standard, a state law is preempted by federal 
labor law only if the state law claim is dependent upon an 
interpretation of the collective bargaining contract. Writing 
for the court, Justice Harry Blackmun stated that the 
existence of a potential remedy based on the labor agreement 
does not deprive an employee of independent remedies under 
state law. The Court held that the mechanic's state law 
claims required only a factual inquiry as to a potential 
retaliatory motive on the employer's part. 

FEDERAL COURTS UPDATE 

By E. Sharon Clark 

UNITED STATED DISTRICT COURT - EASTERN 
DISTRICT OF MICHIGAN 

Return of Consideration Not Required to Pursue 
ADEA Claim 

In a significant interpretation of the Older Workers' 
Benefit Protection Act, 29 U.S.C. § 626, Judge Avern Cohn 
decided in Raczak v Ameritech Corporation, Ameritech 
Services, Inc. and Michigan Bell Telephone Company, No. 
93-72697 (August 1, 1994), that waivers obtained as part of 
"Work Force Resizing Programs" did not meet the 
requirements for a knowing and voluntary waiver of rights 
under the OWBPA because they did not comply with 
Subsection H (ii) which requires the employer to inform the 
affected employees of "the job titles and ages of all 
individuals eligible or selected for the program, and the ages 
of all individuals in the same job classification or 
organizational unit who are not eligible or selected for the 
program." The information provided to the employees in 
Raczak listed the number of employees "selected" and "not 
selected" for involuntary termination for each age and salary 
grade. The court agreed with plaintiffs that "job title" and 
"salary grade" are not synonymous; therefore, providing the 
salary grade rather than job title, job classification and 
organizational unit did not satisfy Subsection (H) (ii), and 
plaintiffs were not barred from bringing an action under 
the ADEA. 

Defendant employers argued that even if the waivers 
were defective, plaintiffs ratified the waiver agreements 
because they accepted the consideration given in exchange 
for the waivers and did not return it prior to filing suit. The 
Court noted the split between the circuits on this issue, with 
the Fourth and Fifth Circuits holding that a failure to return 
the consideration paid for the release results in ratification 
while the Seventh and Eleventh Circuits hold otherwise, and 
then adopted the approach of the Seventh and Eleventh 
Circuits. The Court reasoned that imposing a tender 
requirement would be incongruous with the general purpose 
of the OWBPA to protect older workers and would deter 
meritorious challenges to releases because involuntarily 
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terminated employees are not likely to be in a financial 
position to set aside or return the consideration. Amounts 
ultimately recovered would be offset against amounts the 
terminated employees have already received. A Motion for 
Rehearing has been filed, and the case has been certified for 
appeal. 

UNITED STATES DISTRICT COURT - WESTERN 
DISTRICT OF MICHIGAN 

Limitations Period Includes Continuing Acts of 
Discrimination 

In Kovales v Voltek and Jane Rimer, No. 1:94-CV-310 
(September 12, 1994), an Americans with Disabilities Act 
case, the Court denied defendants' motion to dismiss on 
statute of limitations grounds. Plaintiff was placed on leave 
and workers' compensation disability on October 30, 1992, 
was offered temporary employment in an alternate 
assignment on July 29, 1993 but was them informed on 
August 1, 1993 that the offer was rescinded. She filed a 
charge with EEOC and MDCR on October 25, 1993. 
Defendants argued that October 30, 1992 was the controlling 
date for the limitations period, but the Court disagreed, 
holding instead that the continuation of the discriminatory 
practice is deemed included within the charge and that the 
limitations period should be extended if there is a "'long-
standing and demonstrable policy of discrimination' as 
recognized by the Sixth Circuit in Haithcock v Frank, 958 
F.2d 671 (6th Cir. 1992). 

UNITED STATES COURT OF APPEALS, 
SIXTH CIRCUIT 

Sixth Circuit Adopts "Single Filing Rule" for Multiple 
Claimants 

In EEOC v Wilson Metal Casket Company, 24 F.3d 836 
(6th Cir.1994). the Sixth Circuit adopted the "single filing 
rule" in holding that a Title VII complainant need not file a 
claim with the EEOC to recover where a substantially related 
claim arising out of the same time frame was timely filed. 
Dawn McMullan, a former Wilson Metal Casket employee, 
was granted relief by the district court even though she failed 
to file a charge with the EEOC. The Sixth Circuit noted that 
McMullan's claims of sexual discrimination were virtually 
identical to those of another claimant who filed a timely 
charge and that the incidents occurred during the three-year 
period in which Wilson engaged in the unlawful practices. 
The Eleventh, Second, District of Columbia, Fifth and 
Eighth Circuits also recognize the "single filing rule;" the 
rationale behind the rule is to avoid the wasteful situation 
where numerous employees file identical complaints with 
the EEOC. 

Sixth Circuit Formalizes Standard for Age Bias 
Evidence 

The Sixth Circuit elucidated a formal standard for the 
admissibility of statements allegedly showing employer bias 
in age discrimination cases in Cooley v Carmike Cinemas, 

Inc., 25 F.3d 1325 (6th Cir. 1994). The standard is based on 
the following factors: whether the comments were made by 
a decision maker or by an agent within the scope of his 
employment; whether the statements were related to the 
decision-making process; whether they were more than 
merely vague, ambiguous or isolated remarks; and whether 
they were proximate in time to the act of termination. While 
the Court had considered there factors in previous cases, it 
had not expressly adopted them as a formal standard until 
this case, where the admission of the statements into 
evidence by the District Court was challenged as an abuse of 
discretion because of their inflammatory and unfairly 
prejudicial nature (Fed. R. Evid. 403). 

Sixth Circuit Considers Public Employee's Free 
Speech and Due Process Rights 

A public employee's statements about political 
patronage practices and about employees using their 
positions for partisan political activities constituted speech 
on matters of public concern, thus protected by the First 
Amendment, and were not outweighed by the state's interest 
in promoting the efficiency of public services, the Sixth 
Circuit held in Williams v Commonwealth of Kentucky, et 
al., 24 F.3d 1526 (6th Cir. 1994). The Court concluded that 
a reasonable state official would have understood at the time 
of the employee's demotion in May 1991 that taking adverse 
employment action on the basis of protected speech would 
violate an employee's right of free speech and would not 
defeat the official's claim of qualified immunity under the 
Fourteenth Amendment. 

The Court also held that the public employee had a 
protected property interest in her position of Field Office 
Manager of the state's Department of Employment, but after 
reviewing cases applying the Loudermill (Cleveland Board 
of Education v Loudermill, 470 U.S. 532, 105 S. Ct. 1487, 
84 L. Ed.2d 484 (1985)) predeprivation hearing requirement 
to demotion rather than termination, held that it was not 
clearly established at the time of the employee's demotion in 
May, 1991 that a tenured public employee has a due process 
right to a predemotion hearing. The Court stated that 
Loudermill cannot be "mechanically applied" to demotion 
cases but rather each case must undergo a balancing 
of interests. 

Federal Labor Law Preemption of State Law Claims 
Further Clarified 

The Sixth Circuit considered the preemption of state law 
claims by federal labor law in two cases but with different 
results: DeCoe v General Motors Corporation, et al., 128 
LC 11,138 (7-25-94), and Tisdale v United Association of 
Journeymen and Apprentices of the Plumbing and Pipe-
fitting Industry, Local 704, 25 F.3d 1308 (6th Cir. 1994). 

In DeCoe the Sixth Circuit affirmed the dismissal of an 
employee's state law tort claims against his former employer 
based upon allegations of slander, tortious interference, 
conspiracy and emotional distress because they were 
preempted by federal labor law and the employee failed to 
exhaust his administrative remedies. The Sixth Circuit 
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reasoned that an analysis of the employee's causes of action 
by a court requires a direct interpretation of an applicable 
collective bargaining agreement; therefore, under Lingle v 
Norge Division of Magic Chef Inc., 486 U.S. 399 (1988), 
which holds that state courts may evaluate state law claims 
only if the claims do not require the court to construe a 
collective bargaining agreement, federal labor law 
preempted the claims. Under Michigan law, the elements of 
slander include an unprivileged publication to a third party; 
this element was not met because the grievance procedure 
makes the publication privileged and the collective 
bargaining agreement imposes a duty on the employer to 
investigate the allegations of sexual harassment DeCoe 
claimed were slanderous. With regard to the tortious 
interference allegation, the business relationship between 
employees was created solely by the collective bargaining 
agreement; in addition, the collective bargaining agreement 
must be construed to determine whether a conspiracy 
between the defendants existed, and with regard to the 
emotional distress allegations, the collective bargaining 
agreement must again be construed to determine whether the 
defendants acted outrageously or in a permissible way in 
pursuing their legal remedies against DeCoe. 

In contrast, however, the action in Tisdale by union 
members seeking to transfer from a union local in Toledo, 
Ohio to the defendant union local in Detroit, Michigan was 
not preempted by federal labor law under Lingle and thus not 
removable to federal court under Caterpillar, Inc. v 
Williams, 482 U.S. 386 (1987). The union members filed 
state race discrimination claims under Michigan's Elliott-
Larsen Civil Rights Act, alleging that the Detroit local 
refused to allow them to transfer because they were black. 
The union asserted the defense that such transfers were 
disallowed by the union's constitution, arguing that 
adjudication of the case would require interpretation of the 
union constitution, thus raising a federal question and 
allowing removal. The Sixth Circuit disagreed, stating that 
the claim arose from an independent body of state 
substantive rights and did not invoke any legal ground that 
has been preempted by federal labor law. Citing Caterpillar, 
the Court explained that under the federal procedural rules 
governing removal, a defendant cannot transform a state 
court action into a federal case by merely asserting a federal 
defense. The court described the case as not fundamentally 
a labor case involving negotiated contractual terms but 
rather a discrimination case involving non-negotiable rights 
guaranteed by the State of Michigan. 

Court Applies Statute of Limitations in Hybrid 301 
Case 

The statute of limitations for hybrid Section 301 actions 
(Section 301 of the Labor-Management Relations Act, 29 
U.S.C. §185(a)) was at issue in Noble et al. v Chrysler 
Motors Corporation. Jeep Division et al, 128 LC 11 1 , 156. 
The determination of the accrual date for the six-month 
statute of limitations set by DelCostello v Teamsters, 462 
U.S. 151 (1983) is an objective one: when plaintiff 
reasonably should have known of the accrual of the claim. 
Plaintiffs filed their complaint on June 15, 1992; however,  

the events giving rise to their action occurred in 1988 and at 
prior dates. The Sixth Circuit agreed that plaintiffs should 
have known in 1988 of the potential cause of action and, 
further, denied plaintiffs' arguments seeking to toll or defeat 
the limitations defense. The "continuing violation" doctrine 
was not applicable in this case, the court said, because there 
was no allegation of misconduct after 1988; rather, there was 
only union inactivity which "became an unfair labor practice 
only when viewed in conjunction with conduct that occurred 
outside the limitations period." 128 LOR 1 1,156 at 26,546. 
The Court was not persuaded by plaintiffs' other arguments 
that the statute of limitations was equitably tolled because of 
the union's alleged misrepresentations concerning the status 
of the dispute or that defendants waived their right to assert 
a statute of limitations defense by not failing to object to an 
untimely filing of plaintiffs' 1990 grievance. 

Amendment of Charge During Hearing a Violation of 
Due Process 

In Henry Bierce Co. v NLRB, 23 F.3d 1101 (6th Cir. 
1994), the Court considered the effect of a due process 
violation during an NLRB hearing on a company's defense 
to a finding that it conducted an unlawful employee poll and 
engaged in direct dealing in violation of Section 8(a)(1) and 
(5) of the National Labor Relations Act. During the second 
and final day of an NLRB hearing just before the General 
Counsel rested his case, the complaint was amended to 
include a charge that a company's poll constituted an unfair 
labor practice. The Sixth Circuit found that this was 
insufficient notice and, further, that the company did not 
expressly or impliedly consent to litigate the issue of the 
poll's substantive validity. The Court went on to find, 
however, that the poll was procedurally invalid because the 
company did not give advance notice to the union of the time 
and place of the poll and thus constituted an unfair labor 
practice. Because of the due process violation, the company 
did not have an adequate opportunity to introduce evidence 
in defense of the direct dealing allegation because it did not 
know the substantive validity of the poll would be litigated. 
The Court remanded the case for further findings on the 
direct dealing allegation and the imposition of an 
appropriate remedy. 

Employer Not Required to Arbitrate Directly with 
Employee 

In General Drivers v Malone & Hyde, Inc., 23 F.3d 1039 
(6th Cir. 1994), terminated employee Mack rejected the 
union's efforts to represent him at arbitration and retained 
his own attorney; Malone & Hyde claimed that it had no 
obligation to arbitrate Mack's grievances directly with him, 
and the union filed suit alleging that the employer's refusal 
violated the collective bargaining agreement. The Sixth 
Circuit found that Malone & Hyde had no obligation to 
arbitrate directly with either Mack or his attorney but that the 
release of the union signed by Mack involved a question of 
the application of the collective bargaining agreement and 
should be arbitrated along with other arbitrable issues even 
though the collective bargaining agreement had expired and 
the union had lost its representative status. 
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MICHIGAN COURT OF APPEALS 
UPDATE 

By Daniel Misteravich 

Wrongful Discharge 

Nieves v Bell Industries, Inc, 204 Mich App 459 (1994) 

At plaintiff's hiring interview, the employer's hiring 
agent told the plaintiff that his employment would be long 
term and that he would not be arbitrarily fired. The plaintiff's 
application contained at-will language which could only 
be changed in writing. After the plaintiff began his 
employment, he received an employee handbook which 
contained at-will language which the employee understood 
did not apply to him. The plaintiff was presented with a 
written contract which provided that he could be fired any 
time with or without cause. The employer's agent refused to 
strike the language and told the plaintiff that the language 
did not apply to him and that if he did not sign the contract 
his employment would be discontinued. The plaintiff signed 
the contract. He recognized that the person with whom he 
had been dealing did not have authority to delete the at-will 
language from the contract. 

The court of appeals held on four issues: (1) An 
employee cannot recover on a contract theory of just cause 
employment when he signs a written contract which 
expressly provides for at-will employment, even though 
before signing the contract there may have been an oral 
agreement of just cause employment. (2) An employee 
cannot recover on a legitimate expectations theory of just 
cause employment when the employer's application, 
handbook, and employment contract all contained at-will 
language and when oral assurances of just cause 
employment were made only to the individual employee, not 
to the work force as a whole. (3) Requiring as a condition of 
continued employment that an employee sign a contract 
which contains at-will language, even though oral assurance 
ofjust cause employment was previously made, is not duress 
which would void the contract. (4) When an employee reads 
the at-will language in his employer's application, 
handbook, and contract and when he knows that the person 
with whom he has been dealing does not have authority to 
alter the at-will language, relying on that person's assurance 
that the at-will language did not apply to the employee is not 
reasonable reliance for purposes of a fraud claim. 

Wrongful Discharge — Damages — Appeals 

Kocenda v Detroit Archdiocese, 204 Mich App 659 
(1994) 

A teacher and the principal at a private high school each 
had eleven-month contracts. The contracts provided that 
there was no "tenure" and that either party could terminate 
the contract upon thirty day's notice. It also provided for 
termination in the event of breach of contract or because the 
services were not needed or satisfactory. The teacher and the 
principal were terminated midyear before their eleven months  

had expired. They brought claims against the school and 
others. 

The trial court granted defendants' motion for summary 
disposition as to two counts, but denied it as to the remaining 
counts. The trial court also granted defendants' motion to 
limit plaintiffs' damages to the amount of their salaries to the 
end of their contract terms as to the claims of wrongful 
discharge, estoppel, and breach of contract. The defendants 
tendered those amounts, and the trial court granted 
defendants' motion to dispose of those counts. The 
remaining counts were dismissed by stipulation and order. 
In the stipulation and order, plaintiffs preserved their right 
to appeal. Defendants did not. Plaintiffs appealed, and 
defendants cross-appealed. 

The Court of Appeals decided two issues. (1) In a school 
which does not provide tenure to its principal and teachers 
and in which employment contracts were terminable by 
either party with thirty days notice, terminated employees 
were not entitled to future damages for wage loss or for injury 
to reputation. (2) The court of appeals may decline to address 
issues raised by defendants who stipulated to a final order 
dismissing counts of a complaint without conditioning the 
stipulation and consent upon the right to appeal another 
order in the case. 

Wrongful Discharge — Public Policy Exception 

Vagts v Perry Drug Store, 204 Mich App 481 (1991) 

Plaintiff worked in a drug store's advertising 
department. She claimed that her employer asked her to bill 
vendors for coupon ads that were not printed until after the 
coupons had expired and to lie about when the ads were 
published. Plaintiff viewed this billing as fraudulent, but did 
not refuse to do it. Eventually, plaintiff resigned because she 
believed that she would be called upon again to do the 
questionable billing She did not give her employer an 
opportunity to change its billing practices before she 
resigned. 

The Court of Appeals affirmed the trial court's 
dismissal of plaintiffs claim of constructive discharge in 
violation of public policy. Applying the three public policy 
exceptions to the at-will doctrine articulated in Suchodolski 
v Michigan Consolidated Gas Co, 412 Mich 692; 313 NW2d 
710 (1982), the court of appeals found: (1) plaintiff could not 
use the whistleblowers' protection act as a basis for a public 
policy exception and also could not meet the factual 
requirements of the act; (2) because plaintiff's resignation 
was also her refusal to violate the law, she had not given the 
employer an opportunity to respond to her refusal; and (3) 
the third exception did not apply because she did not claim 
to have been constructively discharged for exercising a 
statutory right. In dicta the court said that constructive 
discharge is not in itself a cause of action. Rather, it is a 
defense to an argument that plaintiff voluntarily left the job. 

Elliott-Larsen Civil Rights Act 

Champion v Nationwide Security, 205 Mich App 263 
(1994) 
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Plaintiff, a security officer, was raped by her supervisor. 
Before the rape, the supervisor told plaintiff that if she went 
along with him he would take care of her and she would not 
have to worry about her job. The supervisor was responsible 
for administering initial discipline and for recommending 
suspension, transfer, or termination. His evaluations 
helped determine promotion and reassignment to better 
assignments and were the "cornerstone" of an officer's 
advancement. After the rape, plaintiff resigned. 

The court of appeals held that the employer could be 
vicariously liable for the supervisor's action under the civil 
rights act because there was an issue of fact as to whether 
the supervisor was an "agent" of the employer within the 
meaning of the act. 

The court also held that plaintiff had not shown any 
facts to indicate that her rejection of the supervisor's 
advances had actually been used as a factor in a decision 
affecting her employment. The court refused to impose 
liability for implicit or explicit promises or threats to 
consider an employee's response to improper conduct. An 
employee's resignation in the face of the advances does not 
affect the analysis. 

Handicapper's Civil Rights Act 

Welch v General Motors, 205 Mich App 517 (1994) 

An employee with General Motors had a heart attack. 
He returned to work with medical restriction allowing him 
to work as a forklift driver. The applicable collective 
bargaining agreement provided superseniority to disabled 
employees but also limited their overtime to their own jobs. 
Under the contract nondisabled workers were able to work 
overtime at jobs other than their own. As a result of a 
grievance, General Motors limited the employee's overtime. 
The employee admitted that the provisions of the collective 
bargaining agreement were intended to protect the interests 
of disabled workers. The employee filed suit against General 
Motors and the union. 

The court of appeals held that an employer's good faith 
is relevant to a claim under the Handicappers' Civil Rights 
Act. Applying the principles articulated in Matras v Amoco 
Oil Co, 424 Mich 675; 385 NW2d 586 (1986), the court held 
that the collective bargaining agreement did not 
discriminate because the handicapper's inability to perform 
his original job assignment indicated a need for special 
treatment, the benefit of superseniority was conferred upon 
them, and it was the handicapper's disadvantage in being 
retained that compelled the provisions of the collective 
bargaining agreement in the first place. 

Wrongful Discharge — Just Cause and Employer 
Discretion 

Thomas v John Deere Corporation, 205 Mich App 91 
(1994) 

The employer's policies provided that every employee 
could be fired only for good and just cause, but the decision 
whether good and just cause exists would be made by an 
employee's supervisor, the supervisor's superior, and a  

personnel representative. Plaintiff was terminated after his 
supervisor informed him that his performance was 
unacceptable and that he had failed to meet defined 
objectives. 

The court of appeals affirmed the dismissal of plaintiff's 
claim of wrongful discharge. The court held that when an 
employer establishes a just cause contract but also reserves 
for itself sole authority to decide whether termination is 
justified, and when the employer does determine as promised 
there is just cause for termination, then the employee has no 
cause of action for breach of contract. 

Promissory Estoppel 

Meerman v Murco, Inc, 205 Mich App 610 (1994) 

Plaintiff was employed at Biggs-Gilmore and at a 
restaurant. She was approached on three occasions by 
employees of Murco, Inc. about coming to work at Murco, 
Inc. After the third approach, she went for an interview. 
Murco, Inc. offered her more money than she was making. 
Eventually, plaintiff orally accepted the offer. She resigned 
her position at Biggs-Gilmore to begin her employment with 
Murco, Inc. on July 23, 1990. 

When she arrived at Murco, Inc. on July 23, 1990, 
plaintiff learned that the position was not available. Murco, 
Inc. did not offer her any other position. Her job with 
Biggs-Gilmore was no longer available. Plaintiff sued for 
breach of contract based on promissory estoppel. Defendant 
argued that a claim based on estoppel was not available 
because plaintiff's employment was at-will. 

The court of appeals held that a claim of breach of 
contract based upon promissory estoppel is distinct from a 
claim of wrongful discharge. However, compelled by 
Administrative Order No. 1994-4, the court held that 
plaintiff had not stated sufficient facts to establish the 
reliance element of promissory estoppel. An employee's 
leaving the employment of an employer, even if she is 
induced to do so by the defendant, is not sufficient to 
establish reliance. In dicta, the court suggested that if not for 
the administrative order, it would have found that the pursuit 
and inducement of plaintiff by the defendant's employees 
made this case an exception to the at-will doctrine. 

Whistleblower's Protection Act — Jurisdiction 

Faulkner v Flowers, No. 169088 (1994) 

Plaintiffs worked at defendants' inn where they were 
required to put all of their tips into ajar so that the defendants 
could take half of the tips for themselves. Plaintiffs 
threatened to report the defendants' practice to the Internal 
Revenue Service. Defendants discharged plaintiffs. 
Plaintiffs filed a complaint with the Michigan Department of 
Labor pursuant to the wage and fringe benefit act. Shortly 
thereafter, while the administrative procedure was pending, 
plaintiffs filed an action in circuit court based upon Michigan's 
Whistleblower's Protection Act. Defendants raised a 
jurisdictional question in circuit court. 

The court of appeals held that when an employee files a 
claim with the Michigan Department of Labor based on the 

e. • 
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wage and fringe benefit act the circuit court has jurisdiction 
of a claim arising out of the same facts and based on 
Michigan's whistleblowers' protection act. 

Whistleblowers' Protection Act — Jurisdiction — 
Preemption 

Driver v Hanley, No. 149151 (1994) 

An employee of a foster care facility sued her employer 
when she was discharged after reporting concerns to the 
Mental Health Licensing Board and filing a complaint with 
the Michigan Department of Labor regarding her hourly 
wage. Plaintiff's complaint alleged violations of the 
Whistleblowers' Protection Act, violation of the public 
policy against retaliatory discharge, and breach of her 
employment contract. 

After the parties received a mediation evaluation of 
$8,000, the circuit court removed the case to district court. 
The district court found for plaintiff on each count and 
awarded $24,800 in damages. The circuit court reversed on 
the retaliatory discharge and breach of contract claims 
and found that these claims were preempted by the 
Whistleblowers' Protection Act. The circuit court affirmed 
on the whistleblowers' claim. Defendant raised an issue as to 
the jurisdiction of the district court to hear the whistleblowers' 
claim. 

The court of appeals held that the district court does not 
have jurisdiction to hear a claim under the Whistleblowers' 
Protection Act if it is removed from the circuit court pursuant 
to MCL 600.8301(1); MSA 271A.8301(1) and MCR 4.003. 
The court also held that when a plaintiffs claim of breach of 
contract is based solely upon the fact that she reported 
defendant's violation of law, the claim is preempted by the 
Whistleblowers' Protection Act. 

Elliott-Larsen Civil Rights Act — Damages 

Neubacher v Globe Furniture Rentals, Inc, 205 Mich 
App 418 (1994) 

Plaintiff was defendant's credit manager. Defendant 
discharged plaintiff and replaced him with a younger man. 
Defendant eventually eliminated the job of credit manager 
and laid off plaintiffs replacement. Plaintiff sued under the 
civil rights act. The trial court denied defendant's motion for 
partial summary disposition on the issue of damages 
accruing after the date that plaintiffs former job had been 
permanently eliminated. 

The court of appeals held that, when an employer 
eliminates the position formerly held by a plaintiff, 
economic damages under the Civil Rights Act are limited to 
those which accrued before the date the job was eliminated. 
The court also held that damages for loss of professional 
reputation survive a motion for summary disposition when 
the defendant fails to support its position by documentary 
evidence. 

Elliott-Larsen Civil Rights Act — Protected Class — 
Retirement Exemption 

Zoppi v Chrysler Corp, 206 Mich App 172 (1994) 

Chrysler Corporation offered an early retirement pro-
gram with five requirements, one of which was that an 
employee be age fifty-five or older. Employees had to be 
invited to participate. Plaintiff did not qualify for the 
program because he was forty-five years old. He filed an age 
discrimination action under the civil rights act. 

The court of appeals held that a worker who does not 
qualify for an early retirement program because he is too 
young to take advantage of the offer is not a member of a 
protected class for purposes of the age discrimination 
provision of the Civil Rights Act. In dicta the court said that 
an early retirement program which exists and pays benefits, 
even though not applied uniformly because workers must be 
invited to participate, is exempt from the provisions of the 
Civil Rights Act. 

LEGISLATIVE UPDATE 

By Ronald H. Greve 
Cummings, McClorey, Davis & Acho, P.C. 

There is not a lot to report from the Michigan 
Legislature at this time. The session is coming to a 
conclusion, and the attentions of the legislators are focused 
on the election. According to the House Labor Committee, 
the only Bill under active consideration is HB 5488, which 
makes more technical changes to the unemployment 
compensation system to implement the so-called "wage 
record" system that was put into effect by Public Act No. 162. 
A version of this Bill has already been passed as Senate 
Bill 1140. 

Public Act No. 162 changes the unemployment 
compensation system by requiring all employers to submit a 
quarterly wage report. This quarterly wage report will be the 
basis upon which unemployment compensation benefits are 
calculated. In the past, it is my understanding that wage 
information was requested from the employer at the time a 
claim was filed. When the new wage report system goes into 
effect, the information for calculating benefits is supposed to 
be on file with the State. 

The new system is supposed to take effect on January 1, 
1997. 

Of course, the big news of the last legislative session was 
Public Act No. 112, which made changes to PERA. The Act 
removes certain subjects from the collective bargaining 
process, and sets financial penalties upon public school 
employees who engage in an unlawful strike. The changes 
were extensively reported in an earlier issue of this 
newsletter, and will not be repeated here. 

Repeal of Public Act No. 112 is said to be high on the 
agenda of the MEA and other unions representing public 
sector employers. Expect this subject to be revisited after the 
elections. 

For Workers' Compensation practitioners, there were 
three new public acts, Public Act Nos. 97, 171, and 271. The 
changes appear to be largely procedural and technical, and 
will not be reported in detail in this article. 
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MERC UPDATE 

By Kathryn A. VanDagens 
White, Beekman, Przybylowicz, Schneider 

& Baird, P.C. 

Detroit Board of Education, MERC Case No. C92 L-
245 (September 16, 1994). 

On exceptions, MERC adopted the decision of AUJ 
Lynch finding that the employer unlawfully interfered with, 
restrained or coerced an employee in the exercise of his 
rights guaranteed under PERA. Specifically, MERC held 
that "while an employer may legitimately criticize or offer 
negative opinions concerning an employee's activities, it 
cannot threaten, either expressly or implicitly, to penalize 
employees for filing grievances." AU J Lynch found that not 
only did the employer threaten the employee who had 
filed grievances, but carried out the threats by issuing an 
oral warning and certain written memorandums. The 
memorandum was a reaction to the building representative's 
request for the seniority dates of and other information 
regarding new teacher. It stated that questions concerning 
staff members represented by the Detroit Federation of 
Teachers should be directed to the main office administra-
tive staff and disregard of the directive "may result in an 
official reprimand." 

Kalkaska County -and- Sheriff, MERC Case No. UC93 
1-65 (August 9, 1994). 

Petitioner, Police Officers Association of Michigan, 
filed a unit clarification petition to remove sergeants from its 
non-supervisory bargaining unit. The employer took the 
position that none of the sergeants were supervisors and, 
therefore, properly remained in the bargaining unit. In 
dismissing the petition for unit clarification, MERC 
reviewed its case law regarding the definition of 
"supervisor" and held that in situations regarding 
borderline or marginal supervisors, the long standing 
agreement of the parties as to unit placement is relevant. 

Gibraltar School District, MERC Case Nos. C93 B-29 
and CU93 B-9 (August 5, 1994). 

In a decision to which no exceptions were filed, AUJ 
Wicking found that the union and employer were able to 
rebut the presumption of illegality of a super seniority clause 
which applied to situations other than layoff and recall. AUJ 
Wicking adopted the analysis of the National Labor 
Relations Board holding that super seniority clauses not 
limited to layoff and recall are presumptively, although not 
per se, unlawful and that the burden of rebutting the 
presumption of illegality rests on the shoulders of the parties 
asserting their legality. In this case, the union and employer 
negotiated a clarification of the collective bargaining 
agreement, encompassed in a memorandum of agreement. 
That memorandum provided that the union president and 
not more than two elected stewards shall be continued in 
regular full-time positions provided work is available and  

they can perform the work. Since the parties asserting the 
legality ofthe clause were able to persuade AU J Wicking that 
the union president's important grievance handling function 
justified the employer and union's agreement to allow him 
to remain on the job full-time, there was no violation of 
PERA. The individual charging party had been reduced to a 
half-time position after the negotiation of the memorandum 
of agreement which retained full-time work for the union 
president who would have otherwise been reduced to 
half-time. 

City of Grandville, C93 0-93 (August 3, 1994). 

AU Wicking held that an employer does not engage in 
bad faith bargaining when it adopts pattern bargaining with 
respect to its represented bargaining units. The employer 
refused to agree to the union's demand to maintain fringe 
benefits for the clerical employees at a higher level than that 
maintained for the other represented employees because the 
employer determined it was going to maintain a similar 
pattern of fringe benefits for all represented employees. AUJ 
Wicking characterized the basic complaint of the union as 
that it did not receive what it sought and the clericals lost 
benefits due to their organization with the union. AUJ 
Wicking wrote, "There is no provision in PERA, however, 
that gaining union representation guarantees maintenance 
or improvement of current wages, fringe benefits, and 
conditions of employment. Additionally, there is nothing to 
indicate that the Employer's offers, or its refusal to maintain 
clericals' fringes were irrational or motivated by any other 
desire than to maintain its announced policy of pattern 
bargaining." No exceptions were filed to the decision and 
recommended order. 

Central Michigan University, C91 J-292 (July 11, 1994). 

On exceptions, MERC held that an employer may 
suspend benefits at the beginning of a strike, so long as its 
decision is supported by reliance on a non-discriminatory 
contract interpretation that is reasonable and arguably 
correct. Here, the university ceased paying tuition 
reimbursement to employees who went on strike, arguing 
that they were not eligible because they were not active 
employees on the first day of classes. The union disagreed 
that that was the definition of "active employee" in the 
contract. MERC held that this issue was one of contract 
interpretation upon which the university made a reasonable 
interpretation. 

MERC upheld the union's exception to the AL's 
determination that union release time and union educational 
leaves are permissive and not mandatory subjects of 
bargaining. MERC disagreed with the AL's reasoning that 
these benefits are primarily for the benefit of the union, and 
thus, are permissive topics. It wrote, "These are types of 
compensation and thereby 'vitally affect' the employer-
employee relationship and constitute mandatory bargaining 
topics." MERC reached this conclusion even though it 
agreed with the All that these benefits are not comparable 
to union security and dues check-off which expire with the 
contract and that it is difficult to distinguish them from other 
contractual benefits. 
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NLRB: FALL UPDATE 

By George M. Mesrey 
Field Attorney - National Labor 

Relations Board 

The Board and the courts have issued a number of 
decisions during the last three months of which practitioners 
should be aware. This article shall serve to highlight some of 
the most important substantive and procedural 
developments during this period. It should be noted, 
however, that the views expressed in this article are those of 
the author and not necessarily those of the National Labor 
Relations Board. 

TIME TARGETS IN REPRESENTATION CASES 

The General Counsel of the Board has recently 
promulgated more stringent time targets for representation 
cases. These changes are contained in a new pamphlet 
entitled "Representation Cases - Our Services, Our 
Standards" which is available at the Regional Office. Among 
the most significant changes are (1) a reduction in the time 
period (50 days to 42 days) that an election must be held after 
a petition is filed; and (2) an expedited hearing date for 
pre-election hearings if the parties are unable to reach a 
voluntary agreement on an election. Practitioners should 
note that it appears the General Counsel is going to 
strictly enforce these changes. In addition, a second 
pamphlet entitled "Unfair Labor Practice Cases - Our 
Services, Our Standards" is also now available at the 
Regional Office and sets forth the Board's policies, 
practices and time targets in processing unfair labor practice 
charges. This document is most notable in that it spells out 
the Board's investigative process in great detail. 

MAIL BALLOTS 

The Board recently expanded the use of mail ballots to 
include the situation where call-in employees may not be 
present at an employer's facility on the date of the election. 
Shepard Convention Services, Inc., 314 NLRB No. 115 
(August 3, 1994). In light of Chairman Gould's well 
publicized support for the use of mail ballots, it appears that 
this case is only the first of many expanding the use of this 
alternative election mechanism. It should also be noted that 
Chairman Gould, during a recent speech at the Bernard 
Gottfried Memorial Labor Law Symposium at Wayne State 
University Law School, advocated the use of absentee ballots 
in Board elections. At the current time the Board does not 
allow employees to vote by absentee ballot. 

ELIGIBILITY FOR REINSTATEMENT 

In Rainbow Garment Contracting, 314 NLRB No. 153 
(August 29, 1994), the Board found that the Employer 
unlawfully discharged five employees. The customary 
remedy includes reinstatement and back pay. In the instant 
case, however, some of the employees were not legally 
entitled to work in the United States. Thus, in accordance  

with longstanding policy, the Board ordered the Employer to 
reinstate the employees only if they were legally entitled to 
work in the country. Practitioners should note, however that 
regardless of the employees' work status, the Employer was 
still ordered to pay them their backpay. 

REIMBURSEMENT OF COSTS/FAILURE TO 
SUPPLY VOTER ELIGIBILITY LIST 

The Federal District Court for the Eastern District of 
New York recently awarded the Board costs including 
attorney fees when the Agency was forced to petition the 
court for the production of voter eligibility lists. NLRB v 
A.G.F. Sports LTD., 146 LRRM 3022 (June 22, 1994). This 
case is significant because it arguably opens the door for the 
Agency to seek costs in other circumstances. The ultimate 
impact of this case will not be known for some time though. 

SHOWING OF INTEREST/CONSTRUCTION 
INDUSTRY 

In The Pike Company, 314 NLRB No. 112 (August 4, 
1994), the Board revisited the special construction industry 
voter eligibility formula set forth in Steiny & Co., 308 NLRB 
1323 (1992). The issue before the Board was how to measure 
the numerical sufficiency of the union's showing of interest 
in support of its petition for an election. The Employer 
argued that the appropriate standard should be the total 
number of employees eligible under the Steiny formula at the 
time the petition was filed. The Board rejected this standard 
on the ground that it would place an almost impossible 
burden on the union and the Regional Office to determine all 
the employees eligible under Steiny. Instead, the Board held 
that the sufficiency of the showing of interest supporting 
petitions filed for units of construction industry employees 
will be determined based on the number of employees 
currently employed by the Employer in the petitioned-
for unit. The Board further concluded that it will only 
consider authorization cards from current unit employees 
to determine the numerical sufficiency of the showing 
of interest. 

ADMINISTRATIVE LAW JUDGES 

The Board recently proposed amendments to its Rules 
and Regulations which would change the role that the 
administrative law judges play in adjudicating cases. The 
most significant proposed changes include (1) giving 
judges the discretion, in appropriate cases, to dispense with 
post-hearing briefs, to hear oral argument, and to issue 
bench decisions; and (2) giving the Chief Administrative 
Law Judge discretion to assign a judge other than the trial 
judge to conduct settlement negotiations with the parties. In 
a statement accompanying the proposed amendments, the 
Board suggested the following types of cases which might be 
appropriate for a bench decision: (1) a case that turns on a 
very straightforward credibility issue; (2) cases involving 
one day hearings; (3) cases involving a well-settled legal 
issue where there is no dispute as to the facts; (4) short record 
single-issue cases or (5) cases in which a party defaults by not 
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appearing at the hearing. Chairman Gould also discussed 
these changes at length at the Bernard Gottfried Memorial 
Labor Law Symposium. He emphasized that the reason for 
establishing settlement judges is to foster open and candid 
dialogue between the judge and the parties concerning 
settlement. According to Chairman Gould, under the current 
system, parties may be somewhat hesitant to speak candidly 
during the settlement conference because of concern that 
such statements might have a negative impact on the 
eventual decision of the trial judge. 

On a related note, Chairman Gould also mentioned 
during his speech at the Symposium that the Board was 
considering establishing internal guidelines for expediting 
the issuance of decisions. Although this issue has not been 
fully explored yet, Chairman Gould did suggest that one of 
the things being considered is a mechanism to accelerate the 
time period that a dissenting or concurring Board member 
has to issue his or her opinion. If a Board member is unable 
to meet the deadline, he or she could be removed from the 
case and another member could be put on the panel. 

FMLA AND ADA: COLLECTIVE 
BARGAINING AND 

ARBITRATION ISSUES 

By John G. Adam 
Miller, Cohen, Martens, Ice & Geary, P.C. 

I. COMPLIANCE WITH FMLA AND ADA 

A. Family and Medical Leave Act of 1993 ("FMLA"), 
29 U.S.C. §§2611 et seq. 

1. FMLA requires employers with 50 or more employ- 
ees to provide up to 12 weeks of unpaid, job 
protected leave to eligible employees for family and 
medical reasons. 29 U.S.C. §2612. Unpaid leave 
must be granted for one or more of the following 
reasons: (a) to care for the employee's child after 
birth or placement by adoption or for foster care; (b) 
to care for the employee's spouse, child or parent 
with a "serious health condition"; (c) for a "serious 
health condition" that makes the employee unable 
to perform the functions of the job. 29 U.S.C. 
§2612(a)(1). The employer must maintain health 
insurance for employees on FMLA leave if such 
insurance was provided before the leave. 29 U.S.C. 
§2614(c). 

2. FMLA applies to employees who have been 
employed for at least 12 months and who have 
worked at least 1,250 hours during the preceding 
12-month period. 29 U.S.C. §2611. Although 
effective August 5, 1993, FMLA did not apply to 
employees under a collective bargaining agreement 
until February 5, 1994 or the date the collective 
bargaining agreement expired, whichever was 
earlier. 

3. An employee can sue for violation of FMLA in 
federal or state court, within two years of a 
violation, or within three years of a willful 
violation. The employee can also file a complaint 
with the U.S. Department of Labor ("DOL"), which 
processes the complaint like wage and hour 
complaints under the Fair Labor Standards Act. 29 
U.S.C. §2617. 

4. Between FMLA's August 5, 1993 effective date and 
June 30, 1994, the DOL found violations in 
approximately 61 percent of the 965 FMLA 
complaints filed. During that time period, the DOL 
filed three FMLA cases in federal court. 

5. According to a January 1994 survey of employers, 
"4 in 10 were failing to allow 12 weeks leave, to 
guarantee jobs or continue benefits during leave — 
the most basic requirements of the law." 
S. Shellenbarger, "Many Employers Flout Family 
and Medical Leave Law," Wall Street Journal, July 
26, 1994 at B-1. 

B. Americans with Disabilities Act ("ADA"), 42 U.S.C. 
§§12101 et seq. 

1. Title I of ADA provides civil rights protection to 
employees and job applicants with disabilities, 
similar to those protections provided to individuals 
subjected to discrimination on the basis of race, 
color, sex, national origin, age, and religion under 
Title VII of the Civil Rights Act. 42 U.S.C. 
§§12111-12117. ADA makes it unlawful for an 
employer or union to "discriminate against a 
qualified individual with a disability because of 
the disability." 42 U.S.C. §12112. A qualified 
individual with a disability is a person who can 
perform the essential functions of the job with or 
without reasonable accommodation. ADA also 
prohibits an employer from requiring medical 
examinations before making job offers and from 
making pre-employment inquiries about 
disabilities. 42 U.S.C. §12112(d). 

2. Effective July 26, 1992, ADA covered employers 
with 25 or more employees. Since July 26, 1994, 
ADA has applied to employers with 15 or more 
employees. Unlike FMLA, ADA covers qualified 
applicants and employees with a disability without 
any minimum length of service or work hours 
requirement. 

3. Under ADA, an employee must file a charge with 
the Equal Employment Opportunity Commission 
("EEOC") or a state agency and obtain a 
right-to-sue letter before filing suit. ADA claims 
are enforced by EEOC using the same procedures 
used to enforce discrimination charges under 
Title VII. 

4. Between ADA's July 26, 1992 effective date and 
August 30, 1994, the EEOC received 33,007 ADA 
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complaints. The EEOC has resolved 15,247. As of 
June 1994, "EEOC has filed 21 cases in federal 
court under the ADA, either directly or as a friend 
of the court." "EEOC is Refining ADA 
Definitions," 146 LRRM 321, 339 (July 11, 1994). 
Over 3,000 ADA claims alleging discrimination 
based on mental illness have been filed— almost 10 
percent of all ADA claims. Back injuries account 
for 19 percent of ADA claims. L. Harper, "Head 
Injuries: Mental Health Law Protects Many People 
But Vexes Employers," Wall Street Journal, July 
19, 1994 at A-1 and 5. 

II. FMLA, ADA AND THE EMPLOYER'S DUTY TO 
BARGAIN AND PROVIDE INFORMATION TO 
UNIONS UNDER THE NLRA. 

A. Duty to Bargain 

1. Under the National Labor Relations Act ("NLRA"), 
29 U.S.C. §§151-169, an employer has a duty to 
bargain in good faith with the union over terms and 
conditions of employment. An employer's duty to 
bargain prohibits the employer from changing 
working conditions of union-represented 
employees without first giving the union notice of 
the proposed change and an opportunity to bargain. 
During the term of a collective bargaining 
agreement ("CBA"), neither party can alter the 
terms and conditions in the collective bargaining 
agreement without the other's agreement. 29 U.S.C. 
§158(d). 

2. An employer has no duty to bargain over changes in 
working conditions mandated by law, but "where 
the changes in law leave the employer with some 
discretion with regard to compliance, the employer 
violates Section 8(a)(5) by unilaterally changing 
terms and conditions to bring itself into 
compliance." National Labor Relations Board 
General Counsel Memorandum 92-9, p.3 (1992) 
(memorandum addressing interaction and 
potential conflict between the NLRA and ADA, 
herein "GC Memorandum"). Nothing in FMLA 
"shall be construed to diminish the obligation of an 
employer to comply with any" CBA that provides 
greater family or medical leave rights than those 
required by law. 29 U.S.C. §2652(a). 

3. A union and an employer may bargain family and 
medical leave rights grater than those required by 
FMLA. 29 U.S.C. §2652(a). FMLA encourages 
employers to adopt leave policies "more generous 
than any policies that comply with the requirements 
under the Act or any amendment made by this Act." 
29 U.S.C. §2653. Employee rights under FMLA, 
however, cannot be diminished or reduced through 
collective bargaining. 29 U.S.C. §2652(b). 

B. Some FMLA-Related Bargaining Subjects 

1. Accrual of seniority and other benefits while on 
FMLA leave. 29 U.S.C. §2614(a)(3). While the 

employer has to maintain the employee's group 
health insurance, other benefits, such as life 
insurance, are not required to be maintained. 29 
U.S.C. §2614(a) and (b). 

2. Time and method of making any required medical 
insurance co-payment. 29 C.F.R. 825.210. The 
"employer may require employees to pay their share 
of premium payments" in one of four methods: (a) 
like payroll deduction, (b) like COBRA payments, 
(c) prepaid, or (d) using employer's existing rules 
for leave without pay. 29 C.F.R. §825.210(c). 

3. Fitness for duty reports as a condition to restore to 
work an employee who has taken leave for a serious 
health condition. Fitness certification requirements 
cannot violate the CBA. 29 U.S.C. §2614(4); 29 
C.F.R. §825.310. 

4. Method for determining "12-month period." Under 
FMLA, an employer may choose among four 
methods to determine the 12-month period in which 
the 12 weeks of leave entitlement occur: (1) 
calendar year, (2) any fixed 12-month period, (3) a 
12-month period measured forward from the date 
any FMLA leave first begins, or (4) a rolling 
12-month period measured backward from the date 
an employee uses any FMLA leave. 29 U.S.C. 
§2612; 29 C.F.R. §825.200(b)(1)-(4). An employer 
wishing to change to "another alternative" method 
must give at least 60 days' notice and the transition 
must take place in such a way that the "employees 
retain the full benefit of 12 weeks leave under 
whichever method affords the greater benefit to the 
employee." 29 C.F.R. §825.200(d). 

5. Temporary transfer rights to fill positions vacant 
due to FMLA leave. 29 U.S.C. §2612(d). 

6. Substitution of any accrued paid vacation leave, 
personal, family, medical or sick leave for unpaid 
leave. 29 U.S.C. 2612(d); 29 C.F.R. §§825.207-
208. Under FMLA, an "employee may elect" or an 
"employer may require the employee," to exhaust 
any "accrued paid vacation leave, personal leave, or 
family leave of the employee" before taking unpaid 
leave for birth, adoption, foster care or care of all ill 
spouse, child or parent. 29 U.S.C. §2612(d)(2)(A). 
In cases where the requested leave is due to the 
employee's own serious health condition or to care 
for a family member who has a serious health 
condition, the "employee may elect, or the 
employer may require the employee" to substitute 
any "accrued paid vacation leave, personal leave, or 
medical or sick leave" of the employee. 29 U.S.C. 
§2612(d)(2)(B); 29 C.F.R. §825.207(c). 

7. The terms of transferring an employee to an 
alternative position to accommodate the need for 
intermittent leave or a reduced leave schedule. The 
alternative position must have equivalent pay and 
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benefits and better accommodate recurring periods 
of leave. 29 U.S.C. §2612(b)(2). DOL regulations 
also state that a transfer to "an alternative position 
may require compliance with any applicable 
collective bargaining agreement, federal law (such 
as the Americans with Disabilities Act), and state 
law." 29 C.F.R. §825.204(b). 

D. Some ADA-Related Bargaining Subjects 

1. The General Counsel for the National Labor 
Relations Board ("NLRB") addresses potential 
conflicts between the duty to bargain under the 
NLRA and the duty to comply with the ADA in GC 
Memorandum 92-9 (August 7, 1992). 

2. Reasonable accommodation. Under ADA, 
employers cannot discriminate against qualified 
individuals with a disability and must provide 
reasonable accommodation. However, an employer 
cannot make a unilateral accommodation which 
affects a material, substantial or significant change 
in working conditions. GC memorandum at 1-3. 
Examples of material accommodations include 
changes in the seniority system or job classifica-
tions. Examples of non-material changes include 
putting a desk on blocks, installing a ramp, or 
providing additional lighting. Id. 

3. Notice to the Union. The employer must confer with 
the union on reasonable accommodation issues 
which affect material conditions. An employer that 
bypasses the union and reaches an agreement with 
the disabled employee which is inconsistent with 
the CBA may be found to have directly dealt with 
the employee in violation of the NLRA. GC 
Memorandum at 2-3. 

E. Information Requests 

1. ADA requires an employer to treat as confidential 
information concerning an employee's medical 
condition. 42 U.S.C. §12112(d)(3)-(4). FMLA does 
not contain a similar confidentiality requirement. 

2. At the same time, the employer has a duty under 
the NLRA to provide its employees' union with 
relevant information. "Where the employer asserts 
a legitimate claim of confidentiality in response to 
a request for relevant information, the Board 
balances the Union's need for the information 
against the assertion of confidentiality." GC 
Memorandum at 7. Before balancing the interest, 
"the Board will direct the parties to bargain and to 
accommodate both interests." Id See generally, L. 
Allison and E. Stablhut, "A Reasoned Approach to 
Harmonizing the ADA and the NLRA," 45 Labor 
Law Journal 292, 294-6 (May, 1994). 

III. ARBITRATION, ADA AND FMLA 

A. Exhaustion of Grievance Procedure 

1. 	FMLA. Exhaustion of grievance procedure is not 
required under FMLA and DOL does not defer to  

the grievance procedure or to arbitration decisions. 
29 U.S.C. §2617(a). 

2. ADA. While ADA "encourage[s]" the use of 
alternative means of dispute resolution"where 
appropriate and to the extent authorized by law," 
the statute does not address whether or when an 
employee may be required to exhaust a contractual 
grievance procedure. Title VII and other federal 
civil rights statutes do not require exhaustion and 
claimants are not limited to applicable grievance 
procedures. Alexander v Gardner-Denver, 415 U.S. 
36, 94 S. Ct 1011,34 L. Ed. 2d 147 (1974). One 
court, however, required exhaustion in an ADA 
case. See Austin v Owens-Brockway Glass 
Container Co., 844 F. Supp. 103 (W.D. Va. 1994) 
(citing Gilmer v Interstate/Johnson Lane Corp. 
500 U.S. 20, 111 S. Ct. 1647, 114 L.Ed 2d 26 
(1991)) (dismissing employee's ADA claim 
because she failed to exhaust grievance 
procedure). See also, C. Singletary and R. Shearer, 
"Mediation of Employment Discrimination 
Claims: The Win-Win ADA Option", 45 Labor 
Law Journal 338 (June, 1994) (discusses potential 
exhaustion issues under ADA and impact of 
Gilmer decision). 

B. ADA Issues in Arbitration 

I. Shift Transfer Permitted As Reasonable 
Accommodation Though Senior Employees Are 
Displaced. Arbitrator Richard L. Kanner, denying 
the union's grievance, ruled that a police 
department could transfer an officer from a 
midnight shift to a day shift to accommodate 
his disability (brittle diabetes) though this 
accommodation displaced two senior officers from 
the day shift and contravened seniority rights under 
the contract and past practice. The arbitrator stated 
that the CBA "factor, while of import, is not 
'determinative' of the right of [grievant] to a 
'reasonable accommodation' under the ADA." City 
of Dearborn Heights, 101 LA 809, 816 (1993). The 
arbitrator, over the Union's objection, ruled he had 
authority to interpret and apply ADA based upon a 
severability clause, though the clause did not 
incorporate external law or refer to ADA. 101 LA 

at 810-11. 

2. Shift Preference Given to Diabetic Employee 
Violated Agreement. Arbitrator Fred E. Kindig 
ruled that a sheriff's department violated the CBA 
by accommodating a diabetic deputy by unilaterally 
placing her on the day shift without posting the 
assignment so other employees could bid. The CBA 
provided for shift preference based upon seniority, 
assigned on an annual basis. "The employer cannot 
ignore the collective bargaining agreement 
between the parties when decisions are made to 
provide reasonable accommodations for an 
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otherwise qualified employee with a disability." 
Clark County Sheriff's Dept., 102 LA 193, 196 
(1994). Due to the timing of the annual bid, 
however, the "only remedy" ordered was for the 
employer to properly post the slot in the upcoming 
bidding process. 102 LA at 197. 

3. Arbitrator Refuses to Determine Whether ADA 
Was Violated. "Whether or not the company 
violated the ADA is not within the province of the 
Arbitrator to hear and decide." Multi-Clean Inc., 
102 LA 463, 469 (1993). Nevertheless, arbitrator 
Richard J. Miller looked to ADA to ascertain a 
reasonable and fair meaning of the phrase in the 
CBA, "reasonable accommodation", as it was not 
defined in the CBA. 102 LA at 467. The arbitrator 
found that the company had a duty, before 
discharging the grievant, to determine if the CBA's 
"reasonable accommodation" requirement could be 
met. The arbitrator retained jurisdiction and 
remanded back to the parties "to determine whether 
there are reasonable accommodations that can 
provide the" grievant with a job. 102 LA at 467, 
469. 

4. Arbitrator Looks to ADA to Determine Just Cause. 
"Reasonable accommodation, the fundamental 
employer's obligation under the [ADA], has long 
been recognized as an element of just cause by 
arbitrators." Thermo King Corp., 102 LA 612, 615 
(1993). To decide if the employee's discharge was 
for just cause, arbitrator Jonathon Dworkin looked 
to ADA "for guidance". Id. The arbitrator found 
just cause to discharge the grievant for absenteeism 
due to depression which was caused by current 
"alcohol/drug dependency." 102 LA at 616-7. 

5. Employer Can Unilaterally Transfer Disabled 
Employee to Different Job. An employer who 
transferred the grievant from technician to 
inspector because of absences due to arthritic gout 
did not violate the CBA, according to arbitrator 
Michael Paolucci. The Union argued, among other 
things, that the grievant's transfer was improper 
because he "was not given adequate accommoda-
tion for his disability pursuant to the ADA." 
Dinagraphics Inc., 102 LA 947, 951 (1994). Even 
"if it would be proper for the Arbitrator to interpret 
the ADA, it must be found that it does not support 
the grievant's request to keep his position since he 
could not show that he had a disability or that he 
could perform his original job with reasonable 
accommodation." 102 LA at 952. 

C. There appear to be no reported arbitration cases 
addressing FMLA, likely because FMLA does not present 
major conflicts with the subject matter of most CBAs 
and because of its more recent enactment. Some possible 
cases where FMLA issues may arise in an arbitration: 

I. 	Discipline, where an employee allegedly misstates 
or misrepresents a need for leave, or works another 

job while on leave, or does not return from leave 
when the condition justifying leave has ended, or 
does not provide timely medical certification. 

2. Attendance discipline, where FMLA leave time is 
counted against employee. 

3. Employer unreasonably increases the workloads of 
remaining employees while an employee is on 
FMLA leave. 

4. Employer contracts out bargaining unit work while 
an employee is on FMLA leave. 

5. Forced transfer of an employee to an alternative 
position in order to accommodate intermittent or a 
reduced schedule contrary to the CBA. 29 C.F.R. 
§825.204. 

IV. ELEVEN COMMON MISTAKEN ASSUMPTIONS 
MADE BY EMPLOYERS ABOUT FMLA AND 
ADA 

A. Six Mistaken Assumptions Made by Employers About 
FMLA 

1. Employee must always give at least 30 days' notice 
before taking FMLA leave. 

FMLA requires that an employee who takes leave 
for the birth or the placement of a child provide the 
employer with 30 days' notice if the timing of the 
leave is "foreseeable." 29 U.S.C. 2612(e)(1). If the 
"date of the birth or placement requires leave to 
begin in less than 30 days, the employee shall 
provide such notice as is practicable." Id; 29 C.F.R. 
§825.302. 

Where leave is due to the serious health condition 
of the employee or the employee's family member, 
the employee shall provide 30 days' notice "except 
that if the date of treatment requires leave to begin 
in less than 30 days, the employee shall provide 
such notice as is practicable." 29 U.S.C. 2612(e)(2). 

2. Employee must specifically invoke FMLA before 
leave must be considered or granted. 

FMLA does not require that the employee 
specifically invoke FMLA. No rigid rules or magic 
words have to be used to assert the right to FMLA 
leave. 

Employees must provide "at least verbal notice 
sufficient to make the employer aware that the 
employee needs FMLA-qualifying leave." 29 
C.F.R. §825.302(c). "The employee need not 
expressly assert rights under the FMLA or even 
mention the FMLA, but may only state that leave is 
needed for an expected birth or adoption, for 
example." Id 

The employer has the duty to make further inquiry 
"if it is necessary to have more information about 
whether FMLA leave is being sought." Id Even if 
the employer's work rules require "written notice," 
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the "failure to follow such internal employer 
procedures will not permit an employer to disallow 
an employee's taking FMLA leave if the employee 
gives timely verbal or other notice." 29 C.F.R. 
§825.302(d). 

3. FMLA leave must be taken all at once, not 
intermittently or in blocks of hours or days. 

"Serious health condition" leaves can be taken 
intermittently, in blocks of times as little as "an 
hour or more to several weeks" or on a "reduced 
leave schedule". 29 C.F.R. §825.203(b). FMLA 
leave can be taken "intermittently or on a reduced 
leave schedule when medically necessary," subject 
to notice requirements, in cases where leave is 
sought to care for a family member who has a 
serious health condition or because ofthe employee's 
serious health condition. 29 U.S.C. §2612(b)(1). 
Where intermittent leave or reduced leave is needed, 
the "employer may require such an employee to 
transfer temporarily to an available position" 
provided the job has "equivalent pay and benefits" 
and "better accommodates reoccurring periods of 
leave than the regular employment position of the 
employee." 29 U.S.C. §2612(b)(2)(A) and (B). 

Examples of intermittent leave "would include 
leave taken on an occasional basis for medical 
appointments, or leave taken several days at a time 
spread over a period of six months, such as for 
chemotherapy." 29 C.F.R. §825.203(b). 

A reduced leave schedule is a"leave that reduces an 
employee's usual number of working hours per 
workweek, or hours per workday". 29 C.F.R. 
§825.203(c). An example would be changing an 
employee from full-time to part-time. 

See E. Paltell, "Intermittent Leave Under the 
Family And Medical Leave Act of 1993: Job 
Security for the Chronically Absent Employee?" 10 
The Labor Lawyer, 1 (Winter, 1994) ("an employee 
can take off every Friday to take care of a sick 
parent, while still receiving full-time benefits. 
Likewise, an employee with a documented medical 
condition, such as back trouble or a stomach ulcer, 
can take off a day or two a week, week after week, 
to recover from the condition"). 

Intermittent or reduced leave because of a child's 
birth or placement by adoption or foster care is not 
required under FMLA unless "the employee 
and employer" "agree otherwise". 29 U.S.C. 
§2612(b)(1). 

4. Twelve weeks unpaid leave is all an employee is 
entitled to take. 

While FMLA grants up to 12 weeks of unpaid leave, 
an employee with an ADA-qualifying disability 
may be entitled to additional leave or 
accommodation if it does not create an undue 
hardship. 

"For example, suppose a full-time long-term 
employee develops cancer and undergoes 
debilitating therapy. The employee would 
presumably be entitled to up to twelve weeks of 
unpaid leave under the FMLA. However, if the 
employee also has a 'disability' under the ADA, the 
employer may have to provide a reasonable 
accommodation. For example, if the employee 
requires a modified work schedule following the 
twelve-week period, the employer must provide this 
accommodation unless it would impose an undue 
hardship on the employer. Similarly, an employee 
with an ADA-defined 'disability' may be entitled to 
more than twelve weeks of unpaid leave. Although 
the FMLA does not require an employer to provide 
additional unpaid leave, the ADA would require 
additional leave if it were not an 'undue hardship'. 
Therefore, an employer should consider ADA-
required reasonable accommodation, in addition to 
FMLA leave, when an employee entitled to FMLA 
leave has an ADA-protected disability." P. 
Mastroianni and D. Fram, "The Family and 
Medical Leave Act and The Americans with 
Disabilities Act: Areas of Contrast and Overlap", 9 
The Labor Lawyer 553, 556 (Winter, 1993) 
(citations omitted). 

5. Employee must supply medical certification before 
employer has to grant leave or consider a leave 
request. 

An employer "may require" that in cases of a 
request for leave due to a serious health condition, 
the employee provide in a "timely manner" a 
medical certification from the health care provider. 
29 U.S.C. §26I3(a); 29 C.F.R. §825.305. 

An employee need not provide medical certification 
when leave is sought because of the birth of a child 
of the employee or because of the placement of a 
child with the employee for adoption or foster care. 
29 U.S.C. §2613(a). This issue, among others, is 
the subject of a current lawsuit pending in 
federal court, Bellomo v WTVS TV - Channel 56, 
94-CV-72604-DT (E.D. Mich., Hon. Anna Diggs 
Taylor). 

6. FMLA leave may be counted against an employee 
when applying a "no-fault" attendance policy. 

No penalty can be attached to any absence from 
employment under a FMLA leave, even if the 
employer has a "no-fault policy. If a perfect 
attendance bonus is given, FMLA leave cannot be 
used by the employer to disqualify the employee 
from that bonus. 29 C.F.R. §825.215. 

B. Five Mistaken Assumptions Made By Employers 
About ADA 

1. 	Employer may ignore the requirements of the CBA, 
if it is doing so to accommodate a disabled worker. 
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"The employer simply cannot ignore the 
requirements of the Agreement without first 
attempting to find, through discussion with the 
Union, an agreed-upon solution that is compatible 
with the Agreement and the law." Clark County 
Sheriff's Dept., 102 LA 193, 197 (Arb. Kindig, 
1994). 

Cook v Chrysler Corp., 981 F.2d 336, 338-40 (8th 
Cir. 1992) (In attempting to accommodate an 
employee's religious beliefs under Title VII of the 
1964 Civil Rights Act, a union is not required to 
"waive or modify the collective bargaining 
agreement's security provisions;" accommodating 
the plaintiff "would compromise other employees' 
contractual rights as secured by the" CBA. "It is not 
disputed that shift preference is a highly prized 
aspect of seniority.") 

2. Employer may ignore its duty to bargain if it is 
doing so to accommodate a disabled worker. 

A change in a "defined job classification" may 
"likely be a change in Section 8(d) terms and 
conditions." GC Memorandum at 3; see also 
Kroger Co., 20 NLRB Advice Mem. Rep. §30050 
(June 23, 1993) (NLRB Division of Advice states 
that a duty of fair representation charge should be 
dismissed where the union refuses to agree to an 
employer's proposal to transfer an employee to 
another store as an ADA reasonable accommoda-
tion as the transfer would be in violation of the 
CBA's seniority provisions). 

3. Terms of the CBA are irrelevant to determine 
whether an accommodation would create undue 
hardship. 

"The legislative history makes clear that the terms 
of a collective bargaining agreement may be 
relevant, albeit not determinative, of whether a 
position of accommodation would cause undue 
hardship." GC Memorandum at 4. 

IBEW Local 949 (Mankato Citizens Telephone 
Co.), NLRB Advice Memo. Rep., 1994 NLRB 
GCM Lexis 33 (May II, 1994) (Dismissing charge 
against union because of "insufficient evidence to 
establish that the union's failure or refusal to 
negotiate an accommodation" for charging party 
was motivated by discrimination against his 
disability; nor was there "any evidence 
contradicting the union's stated rationale for not 
acting, viz., that the employer had not violated the 
bargaining agreement") 

John Deere Co. (Local 125, UA W), NLRB Advice 
Memo, Rep., 1993 NLRB GCM Lexis 18 (July 29, 
1993) (dismissing charge because of "insufficient 
evidence" to find that the union's refusal to pursue 
grievance seeking to enforce a no-smoking policy 
was "motivated by discrimination against the 
employee's alleged disability"). 

4. Employer may bypass the union and directly 
negotiate with employee requesting an 
accommodation. 

Under the NLRA, an employer cannot bypass the 
union and negotiate directly with employees changes 
in terms and conditions of employment or any 
adjustment contrary to the contract. GC 
Memorandum at 6-7. If an employee with a 
disability requests an accommodation that would 
involve a change in terms or conditions of 
employment, the employer must comply with the 
CBA unless a change is negotiated with the union. 

5. Union must incorporate into the CBA language 
giving employer the right to take action intended to 
comply with ADA. 

Although ADA's legislative history suggests that 
in negotiating a contract employers should attempt 
to include a right to take all actions the employer 
considers necessary to comply with ADA, such a 
provision is not required by law and unions should 
be resistant to such language because it can be 
abused by employers and used to circumvent 
contract provisions to the detriment of all 
employees. Any conflicts should be resolved on a 
case-by-case basis. 

MICHIGAN SUPREME COURT 
UPDATE 

by David A. Rhem 
Varnum, Riddering, Schmidt & Howlett 

Middlebrooks v Wayne County, 446 Mich 151 (1994). 

The Michigan Supreme Court, following federal case 
law precedent, has upheld employer drug testing procedures 
in the public sector. Plaintiff, a seasonal employee, applied 
for a permanent job operating heavy machinery with Wayne 
County. He was required to undergo a physical, including 
drug urinalysis. When plaintiff failed his drug test, he was 
discharged by the county. Plaintiff sued, alleging a violation 
of his Fourth Amendment rights, his rights under 42 USC 
§1983, and the Michigan Constitution, among other claims. 
The trial court granted defendant summary disposition. The 
Court of Appeals reversed on the §1983 and Fourth 
Amendment claims. The Supreme Court ruled that dismissal 
of the §1983 and Fourth Amendment claims was 
appropriate, because plaintiff had a reduced expectation of 
privacy when he applied for a government job operating 
heavy equipment. The Court noted that drug testing is 
constitutional for jobs which involve operating heavy 
machinery or motor vehicles, where even a "momentary 
lapse" of attention can cause danger. Wayne County 
provided adequate notice to plaintiff of the drug testing, and 
plaintiff presented no evidence of any other "procedural 
inadequacies" related to the testing procedures. 
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Betty v Brooks & Perkins, 446 Mich 270 (1994). 

The Court addressed a familiar issue in what has become 
a cutting edge area of labor law — whether an employer can 
require an employee to arbitrate statutory civil rights claims. 
The plaintiff, a union member, filed a lawsuit claiming race 
and sex discrimination. The employer's Section 301 
preemption defense was rejected because plaintiff's claims 
did not implicate the terms of the collective bargaining 
agreement. The Court's decision follows the Gardner-
Denver line of federal case law at a time when the federal 
courts are increasingly requiring arbitration of statutory 
civil rights claims. 

Pulver v Dundee Cement Co, 445 Mich 68 (1994). 

The Supreme Court refused to overturn the decision of 
the Workers' Compensation Appeal Board (WCAB) that 
plaintiff's refusal of favored work was for "good and 
reasonable cause" because this determination is a question of  

fact, not law. Plaintiff was unable to perform certain 
"favored work" because of a permanent restriction. After 
notifying the employer, she later sold all her belongings 
and moved to Florida to be with her family. The employer 
then offered plaintiff "favored work," which plaintiff 
rejected because she had moved. The Court did not attempt 
to definitively defme what "good and reasonable cause" is 
because the issue is so fact-specific, but did list several 
factors that may be considered in analyzing the reasonable-
ness of an employee's actions: (1) the timing of the offer; (2) 
if the employee has moved, the reasons for moving; (3) the 
diligence of the employee in trying to return to work; (4) 
whether the employee has actually returned to work with 
some other employer; and (5) whether the effort, risk 
sacrifice or expense is such that a reasonable person would 
not accept the offer. The Court noted, however, that "not 
every personal consideration will constitute good and 
reasonable cause" for refusing favored work. 
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