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VIEW FROM THE CHAIR 
The Labor and Employment Law Section held its Annual 

Meeting on Wednesday, September 29, 1993, at the Amway 
Grand Plaza Hotel in Grand Rapids. Thanks to the sterling 
contributions of several Section members who served as 
presenters for our afternoon program and a highly-entertaining 
presentation by our after-dinner speaking, the meeting and 
program were clearly a success. 

Over the last several years, the Council has used the 
theme of current trends and future developments to plan the 
educational portion of the afternoon session of the Annual 
Meeting. This type of approach requires the program presenters 
to engage in some fairly educated speculation regarding the 
important issues which will be affecting our area of the law. 
Our prognostications are always interesting, if not immedi-
ately accurate. This year was no exception. For example, 
several years ago John Hancock, our immediate past chair-
person, presented a highly-informative presentation on 
family and medical leave policies. Obviously, at that time, 
neither federal nor state legislation in this area was going 
anywhere but there was development in the area of collec-
tively bargained leave policies, it was a considerable topic of 
discussion in the area of personnel management, and a 
number of industrialized nations in both western Europe and 
the Pacific Rim had legislated family leave policies. John did 
an able job of providing us with an overview of developments 
in this area. This year, Pat White and Eileen Nowikowski 
gave us a thorough presentation of the newly-enacted Family 
and Medical Leave Act from the management and union/ 
employee advocate perspective, respectively. 

By contrast, another of our topics at the Annual Meeting 
on the Striker Replacement Act has not been enacted into law. 
Nevertheless, Michael Fayette and Raymond J. Carey gave 
meeting attendees a thorough and, at times, passionate 
analysis of the pros and cons of that proposed legislation. 
Their insights into the dynamics and the legal issues behind 
strikes and strike-related litigation was fascinating and 
informative, regardless of the future of the Act. 

The afternoon was rounded off by a survey by Jim White 
and Roger McClow on current legal developments in the area 
o f re tiree health benefits in both the public and private sector. 
The dinner speaker, Arnold B. Kanter, author of The Hand-
book of Law Firm Mismanagement and Advanced Law Firm 
Mismanagement, gave us a marvelous and wickedly funny 
report on the personnel policies of the mythical law firm of 
Fairweather, Winters, and Sonuners. I encourage all of our 
Section members, and particularly those in private practice, 
to treat themselves to one of Mr. Kanter's books. You will 
recognize the landscape. 

I'd like to conclude my first column as Chairperson of 
the Section with one more recognition and an invitation to 
Section members. First, I'd like to thank Paul Glendon for all 
his efforts, past, present, and continuing, as editor of the 
Section's Labor and Employment Lawnotes. We are now 
entering our third year of publication, and if my personal use 
of the material published is any indication, there is no doubt 
that it has been one of the best projects undertaken by the 
Section in recent years. Lastly, I'd like to note that the Section 
Council has contacted the Michigan Bar Journal about 
sponsoring another labor law issue. Although we have not yet 
been given a specific date for publication, we are actively 
seeking potential material for that issue. If you have any 
suggestions for topics or wish to volunteer as a prospective 
author, please contact Janet C. Cooper, Michigan Depart-
ment of Civil Rights, 1200 Sixth Avenue, Detroit, Michigan 
48226-2418 or Leonard Givens at Miller, Canfield, Paddock 
& Stone, 150 West Jefferson, Suite 2500, Detroit, Michigan 
48226-4415. 

I look forward to serving as Council Chair in the 
coming year. 

MANAGEMENT CONCERNS 
UNDER THE FAMILY & 
MEDICAL LEAVE ACT: 

TAKING IT ONE DAY AT A TIME 

By John Patrick White and Jeffrey J. Fraser 
Varnum, Riddering, Schmidt & Howlett 

The Family and Medical Leave Act (FMLA), 29 USC 
§2611 et seq. creates a new labor standard which requires at 
a minimum that covered employers provide eligible employ-
ees twelve unpaid work weeks' leave for one or more of the 
following events: 

I. 	Birth of a son or daughter or to care for the son or 
daughter after birth; 

2. Placement o f a son or daughter for adoption or foster 
care; 

3. To care for a spouse, son, daughter, or the employ-
ee's parent with a serious health condition; or 

4. Where the employee's own serious health condition 
renders the employee unable to perform the essen-
tial functions of the position that the employee 
maintains. FMLA Regulations §825.112. 

Continued on page 2 
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MANAGEMENT CONCERNS — 
Continued from page 1 

There are other basic FMLA requirements. For example, 
for an employee to be eligible for an FMLA leave, the 
employee must have worked for the employer at least twelve 
months and at least 1,250 hours during the twelve-month 
period prior to the date the employee requests an FMLA 
leave. Moreover, to be a covered employer, an employer 
must have fifty or more employees during a twenty-week 
period in the current or preceding calendar year. FMLA 
Regulations §825.104. The employer must also have fifty or 
more employees within a seventy-five mile radius of the 
work site for the employee to be eligible to take an FMLA 
leave. Employees have the right to take intermittent or 
reduced-care leaves for the employee's own serious health 
condition or for the serious health condition of the employee's 
spouse, child, or parent. FMLA Regulations §825.203. 

The remainder of this article identifies several signifi-
cant FMLA issues that have arisen since the August 5, 1993 
implementation date. By no means is this an exhaustive list 
of significant issues that have been raised, rather it is a 
discussion of the issues most interesting to us as manage-
ment attorneys and, in our view, most susceptible to manip-
ulation by employees. 

A. FMLA Interim Final Regulations 

The United States Department o f Labor has extended the 
final comment period on the FMLA Interim Final Regula-
tions to December 3, 1993. Since the FMLA became effec-
tive August 5, 1993, many employers have spent significant 
resources modifying their policies to conform to the FMLA 
as interpreted through the Interim Final Regulations. One 
great concern to employers is that the Interim Final Regula-
tions will be changed after the December 3, 1993 final 
comment period which will require employers to revise those 
changes they have already made to comply with the FMLA. 

B. FMLA Serious Health Condition Definition 

A number of troubling issues arise under the FMLA 
based on the definition of serious health condition. A serious 
health condition under the FMLA includes: 

1. A period of incapacity or treatment in connection 
with in-patient care (an overnight stay) in a hospital, 
hospice, or a residential medical care facility; 

2. Any period of incapacity requiring absence from 
work for more than three calendar days which 
requires continuing treatment by a health-care pro-
vider, meaning: 

(a) the employee is treated two or more times for 
the injury or illness; 

(b) the employee is treated on at least one occasion 
by the health-care provider which results in a 
regimen of continuing treatment under the 
supervision of the health-care provider (medi-
cation or therapy); or 

(c) the employee is under continuing supervision 
of a health-care provider due to a serious long-
term or chronic condition or disability which 
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cannot be cured (such as Alzheimer's, stroke, 
terminal-stage of a disease); 

3. 	Continuing treatment by a health-care provider for 
a chronic or long-term health condition that is 
incurable or so serious that if not treated would 
result in a period of incapacity of more  than three 
calendar days. FMLA Regulations §825.114. 

Further, to have a serious health condition under the 
FMLA, an employee must be unable to perform the functions 
of the position that the employee holds. This means that the 
employee is unable to perform any of the essential functions 
of the employee's position within the Americans With 
Disabilities Act ("ADA"), 42 USC §12101 et seq. FMLA 
Regulations §825.115. 

Given the broad sweep of the serious health condition 
definition under the FMLA, and the FMLA's explicit state-
ment that employers cannot count any time taken under the 
FMLA against an employee under attendance policies, many 
employers are wary of employee manipulation. 

By way of example, an employee who is two points away 
from being discharged under an employer's absence policy 
fails to call in for four days in a row; the employer attempts 
to contact the employee during each of the four days but is 
unable to contact the employee. On the fifth day, the employ-
ee reports for work with a"health- care provider" certification 
that the employee had a cold and the health-care provider has 
provided an antibiotic prescription to be taken for two weeks 
or until the cold symptoms have dissipated. It appears, given 
the definition of serious health condition, that the employee 
has been absent for more than three calendar days and sought 
treatment from a health-care provider on one occasion which 
has resulted in a regimen of continuing medication treatment 
for the next two weeks. The employer cannot discipline the 
employee under its absence plan. Employers fear abuse under 
this particular FMLA provision. 

C. May An Employer Designate That 
An Employee Is On FMLA Leave? 

The FMLA states the eligibility requirements to take an 
FMLA leave. By implication, employers have the right to 
designate that an employee is on an FMLA leave. If an 
employer does not designate the employee's time as a leave 
under the FMLA, the employer cannot count the time as part 
of the FMLA leave once the employee has returned from the 
leave. FMLA Regulations §825.208. 

Where an employer has employees on workers' compen-
sation leave and other disability leaves, it appears clear that 
provided the employees have worked the 1,250 actual hours 
prior to taking a disability or workers' compensation leave, 
that this time can be counted as FMLA leave time because it 
is for an employee's serious health condition. 

D. May An Employer Require That An Employee On 
Workers' Compensation Leave Return To Work To 
Perform Restricted Duty Work Now That The 
FMLA Is Applicable? 

Many employers attempt to bring employees on workers' 
compensation leave back to their facility by offering restricted 
duty work to the employee that is within the employee's 
disability restrictions. If an employee has a serious health  

condition under the FMLA, it seems clear that the employee 
has the right to take an FMLA leave. Employers cannot 
require that an employee with a serious health condition 
return to the employer's facility during the first twelve weeks 
of any workers' compensation leave because the employee 
has a right to the twelve unpaid work week FMLA leave. 
After the FMLA leave has expired, it seems clear that the 
employer would be able to require that the employee return 
to restricted duty work at the facility. 

E. May An Employer Deduct An Hourly Rate From A 
Salaried-Exempt Employee's Salary On A Reduced 
Or Intermittent Care Leave? 

The FMLA regulations specifically address this issue 
and state that for a reduced or intermittent care leave, an 
employer may reduce a salaried-exempt employee's salary 
by the hourly rate times the number of hours the employee is 
gone on a reduced or intermittent care leave without affect-
ing the exempt status. FMLA Regulations §825.206. 

F. To What Job Must A Temporary Employee 
Be Returned After An FMLA Leave? 

The FMLA regulations specifically state that a tempo-
rary agency is the primary employer and the employer using 
the temporary employees is the secondary employer. FMLA 
Regulations §825.106. This is the first set of regulations that 
address this issue by way of designating primary and 
secondary employers. The temporary agency has the pri-
mary obligation to inform its employees about the FMLA and 
their rights under the FMLA. 

If a temporary employee requests an FMLA leave from 
the secondary employer (the employer using the temporary 
agency services), what obligation does the secondary 
employer have under the FMLA? The secondary employer's 
reaction probably will be to send the temporary employee 
back to the temporary agency indicating it has no obligation 
to provide an FMLA leave. Does the primary employer have 
an obligation to bring the temporary employee back to the 
secondary employer's facility after the FMLA leave is 
completed? To bring the temporary employee back to the 
identical position held prior to the leave would require 
continued work with the secondary employer. This may not 
be required i f the primary employer brings the employee back 
to a comparable state of employment with a different second-
ary employer. The regulations do not discuss this issue and 
it is something the primary and secondary employers should 
discuss when they are entering a relationship for temporary 
employees. 

G. What Job Must An Employer Return An Employee 
To Where The FMLA Leave Is Over And The 
Employee Has A Return To Work Certification 
Indicating Due To A New Disability They Will Be 
Unable To Perform The Position That They Held 
Prior To The Leave But Want That Disability 
Accommodated Under The ADA? 

The FMLA states that after an FMLA leave, an employer 
is required to bring the employee back to the identical or a 
comparable (essentially meaning nearly identical) position. 

Continued on page 4 
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MANAGEMENT CONCERNS — 
Continued from page 3 

FMLA Regulations §825.214. However, the FMLA also 
permits return-to-work certifications. FMLA Regulations 
§825.310. If an employer requests aretum-to-work certifica-
tion which indicates that the employee can perform some of 
the essential job functions of the position the employee held 
before the FMLA leave, but not all of the essential job 
functions of that position, and the employer cannot accom-
modate this disability, what position must the employer place 
the employee in upon return from the FMLA leave? 

Remember, a serious health condition under the FMLA 
requires that the employee not be able to perform any of the 
essential functions of the position. FMLA Regulations 
§825.115. Here, the employee does not have a serious health 
condition under the FMLA because the employee can 
perform some essential job functions, simply not all of the 
essential job functions. Because the employer cannot accom-
modate the employee's disability in the position held before 
the FMLA leave, the FMLA reinstatement duty cannot be 
met. However, at this point the ADA is probably triggered 
and the employer has an obligation to attempt to accommo-
date the employee's disabilities. If the employer is truly 
unable to accommodate the employee's disabilities under the 
ADA, then the employer may not have an obligation to bring 
the employee back at all. 

H. Is It Wise For An Employer To Cut Off Group 
Health-Care Coverage Where An Employee Fails To 
Make Co-Payments During An FMLA Leave? 

One of the hidden costs to employers under the FMLA 
is the reinstatement requirement. Although employers must 
continue group health care coverage during an FMLA leave, 
employers are not required to continue coverage where 
employees do not continue co-pays, during the leave. How-
ever, employers must reinstate employees to the level of 
group health-care coverage the employee had when the 
employee started the leave (except where the coverage for all 
employees changes). FMLA Regulations §825.209. 

If an employee on an FMLA leave with a serious health 
condition has a pre-existing condition after the FMLA leave 
which precludes reinstatement to group health-care coverage 
after the employee returns to work, the employer has an 
obligation to obtain coverage for the employee that is exactly 
the same as the coverage prior to the FMLA leave. This could 
be at a significant cost to the employer due to the employee's 
new pre-existing condition. The same is true for life insur-
ance and other insurance benefits. The conservative 
approach for employers is simply to continue to make the 
employee's group health care coverage payments, and other 
insurance benefit payments during the FMLA leave and 
attempt to seek recovery from the employee after the employee 
returns to work. 

UNION PERSPECTIVE - 
FAMILY AND MEDICAL 

LEAVE ACT OF 1993: 
RELATIONSHIP TO COLLECTIVE 

BARGAINING AGREEMENT 

By Eileen Nowikowski 
Sachs, Waldman, O'Hare, Helveston, 

Hodges & Barnes, P.C. 

I. 	Basic relation of FMLA to collective bargaining agree- 
ment. 

A. General rule: 

1. If the collective bargaining agreement pro-
vides greater family or medical leave rights to 
employees than are provided under Act, the Act 
does not diminish the collective bargaining 
agreement leave rights. 

"Nothing in this Act or any amendment 
made by this Act shall be construed to 
diminish the obligation of the employer 
to comply with any collective collective 
bargaining agreement or any employ-
ment benefit program or plan that pro-
vides greater family or medical leave 
rights to employees than the rights 
established under the Act or any amend-
ment made by this Act." (emphasis 
added) Act §402(a) 

2. But nothing in the collective bargaining agree-
ment can diminish rights established for 
employees under the Act. 

"The rights established for employees 
under this Act or any amendment made 
by this Act shall not be diminished by any 
collective bargaining agreement or any 
employment benefit program or plan." 
(emphasis added) Act §402(b) 

3. Examples of how these provisions would be 
applied are found in the regulations: 

a. If there is a provision in the collective 
bargaining agreement which, because of 
seniority or otherwise, provides for rein-
statement to a position that is not "equiva-
lent" (e.g. provides lesser pay) such provi-
sion is "superceded" by the FMLA. 

b. If the employer (through the collective 
bargaining agreement or otherwise) pro-
vides greater leave benefits than the Act, 
the employer is not required to extend 
"additional rights" afforded by the Act, 
such as maintenance of health benefits for 
the additional leave, not covered by the 
Act. 
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For example, if the collective bargaining 
agreement or employer provides paid 
accumulated sick leave, the employee has 
accumulated 20 weeks, and the employee 
or employer elects to substitute paid sick 
leave for the FMLA personal illness leave, 
the employer need not provide health 
insurance for weeks 13-20 of the leave, but 
must for the first 12 weeks. Regs §825.700 

B. Nothing in the Act prevents the employer from 
amending existing leave and employee benefit pro-
grams, provided they comply with the FMLA. 
Nothing in the Act is intended to discourage the 
employer from adopting or retaining more generous 
leave policies. Act §403. However, employer can-
not unilaterally amend collective bargaining agree-
ment or leave policies; under NLRA or PERA the 
employer would be required to negotiate. 

C. The Act provides for later effective dates where 
there is a collective bargaining agreement in effect 
on the effective date of this Act (August 6, 1993). 
Title I (general requirements for leave) provisions 
of the Act apply on the earlier of the date of 
termination of the collective bargaining agreement, 
or February 6, 1994 (12 months after the enactment 
of Act). Act §402(b)(2) 

II. Areas where the collective bargaining agreement inter-
relates with the Act. 

A. Substituting paid leave for unpaid FMLA leave. 
Act §102(d) 

I. 	The Act permits substitution of paid vacation 
leave, personal leave, or family leave for 
FMLA leave for (1) birth/care of child within 
12 months after birth, (2) care for child after 
adoption or foster care (12 months), or (3) care 
for spouse etc. with serious health condition, 
and o f paid vacation, personal or sick leave for 
FMLA leave for (1) care of spouse etc. serious 
health condition or (2) employee's own serious 
health condition. 

2. 	The employer is not required to allow substitu- 
tion where the employer would not normally 
allow such paid leave, where, for example, the 
employer (or cba) does not permit the employ-
ee's paid sick leave for ill family member. But 
paid vacation or personal leave may be substi-
tuted for any FMLA leave; the employer or 
collective bargaining agreement can't place 
any "limitations" on substitution of such leaves 
for these purposes. So, if a collective bargain-
ing agreement restricts vacation leave to one 
week increments, requires advance notice of 
scheduling o f leave or schedules vacation leave 
on the basis of seniority, those restrictions 
could not be applied under FMLA where paid 
vacation leave is substituted for FMLA leave. 
Regs §825.207 

3. If neither employer nor employee designates 
paid leave as a substitution for FMLA leave, the 
employee is entitled to (1) paid leave under the 
collective bargaining agreement and (2) full 
FMLA leave assuming employee meets the 
qualifications under the Act. So for example, if 
an employee takes four weeks of paid illness 
leave for his own illness which would otherwise 
qualify as a serious health condition and neither 
employee nor employer designate that paid 
leave as FMLA leave, the employee can take a 
full 12 week FMLA leave for arecurrence ofthe 
same health problem assuming she meets qual-
ifications of the Act. Id. (e) 

4. If any employee uses paid leave under circum-
stances which do not qualify for FMLA leave, 
paid leave will not count against the 12-week 
allotment of FMLA leave. For example, sick 
leave for a medical condition that is not a 
"serious health condition," defined in Regs 
§825.1I4 to include any period of incapacity 
from work, school, etc. for more than three 
calendar days which also involves continuing 
treatment or supervision by a health care 
provider. Regs §825.2070 

5. Whenever an employee uses paid leave, she 
only may be required to comply with the 
requirements of the employer's leave plan or 
collective bargaining agreement and not more 
stringent requirements of the Act (i.e. notice, 
medical certification) unless the paid leave is 
followed by a period of unpaid leave. Id (g). 
Employers may want to consider conforming 
their paid vacation or sick leave policies to the 
FMLA requirements regarding notice and med-
ical certification to avoid having to administer 
different systems with respect to requirements 
of employee notice and medical certification. 
Any changes in the existing collective leave 
policies would trigger a bargaining obligation 
with the union, even if the policies are not 
contained in the collective bargaining agree-
ment, because a change in the policies would 
represent a change in benefits (or wages) and 
terms and conditions of employment. Also note 
prohibition of mid-contract changes and 
obligation to bargain under §8(d), NLRA. 

6. Remember the caveat in the regulations — "It 
is contemplated that collective bargaining agree-
ments will be amended to conform to the 
FMLA during the extended effective date." 
Regs §825.700 

B. 	Right to job restoration. 

1 Act provides right to return to the same or 
"equivalent position" "with equivalent 
employment benefits, pay, and other terms and 
conditions of employment". Act §104(a)(1) 

Continued on page 6 
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UNION PERSPECTIVE — 
Continued from page .5 

a. 	Two general limitations — 

1. The employee is not entitled to accrual of 
seniority or employment benefits during 
the period of the leave. 

2. The employee is not entitled to any "right, 
benefit or position" other than that to which 
the employee would have been entitled but 
for the leave. Id §(3) 

For example, if an employee would have 
been laid off during a period of leave, there 
is no right to reinstatement as long as a 
layoff is in effect. The same is true if the 
shift the employee worked on before the 
leave was eliminated, then the employee 
cannot return to that shift (but must be 
returned). Also, if overtime hours were 
decreased during the leave, the employee 
returns to work with reduced overtime 
hours. But if another employee is in the 
position of the employee on leave, on night 
shift for example, the employee on leave is 
entitled to return to the night shift position. 
Regs §825.216(c) 

b. 	Key employees: "Highly compensated employ- 
ees" may under certain circumstances be 
denied job restoration. This category is defined 
as "a salaried eligible employee who is among 
the highest paid 10% of the employees em-
ployed by the employer within 75 miles of the 
facility at which the employee is employed." 
Act §104(b)(1), (2) 

	

2. 	The legislative history indicates a right to return to 
an equivalent position with the same wages, bene-
fits and terms and conditions of employment is 
"central to the entitlement provided in this bill," and 
that the language regarding "equivalent position" 
within the meaning of this section of the Act is to be 
construed broadly as similar language in Title VII. 
(Senate Report, No 103-3, 30 & 31) 

	

3. 	Other limitations on the right to job restoration. 

a. Employee on personal illness FMLA leave fails 
to provide fitness for duty certificate to return 
to work, subject to conditions under §825.309. 
Employer may deny restoration until employee 
submits certificate, but employee still has job 
restoration rights.Act§104(a)(4)Regs§825.312(c) 

b. Employee unequivocally states that she does 
not intend to return to work. Regs §825.309(b) 

However, employer's obligation to restore 
employee continues "if an employee indicates 
he or she may be unable to return to work but 
expresses a continuing desire to do so." Id 

c. The employee fraudulently obtains FMLA leave. 
Regs §825.312(g) 

d. Leave or job restoration arguably may be 
denied pursuant to a "uniformly applied policy 
governing outside or supplemental employ-
ment.. ." The regs say: "If an employer has a 
uniformly applied policy governing outside or 
supplemental employment, such policy may 
continue to apply to an employee while on 
FMLA leave." However, if an employer does 
not have such a policy, it may not deny benefits 
under the Act to employees entitled to such 
benefits on the basis ofoutside or supplemental 
work unless the FMLA leave was fraudulently 
obtained. This exception appears under the 
regulations entitled "Circumstances under which 
an employer may refuse to provide leave or 
reinstatement to eligible employees." As a 
result, this provision may mean that an employer 
does not have to grant or may terminate the 
leave of a covered employee who engages in 
outside or supplemental employment contrary 
to a uniformly applied policy prohibiting such 
employment while employees are on leave, or 
the employer may refuse to reinstate an 
employee who engages in such employment if 
termination is provided under a uniform policy 
or collective bargaining agreement in such 
circumstances. The regs do not specify the 
nature of the "policy governing outside or 
supplemental employment." It could be policy 
which prohibits an employee from outside or 
supplemental employment which conflicts with 
the primary employment or, perhaps more fre-
quently, prohibiting such employment while 
on leave from the employer. Regs §825.312(h) 

e. If the employee is unable to perform the posi-
tion because of physical or mental conditions, 
the employer's obligations may be governed by 
the ADA, because in defining an "equivalent 
position" under the Act, the regulations specify: 
"If the employee is unable to perform the 
position because of a physical or mental condi-
tion, including the continuation of a serious 
health condition, the employer's obligations 
may be governed by the Americans with 
Disabilities Act (ADA)." Thus an employer 
would be required to reinstate an employee to 
an equivalent position, even if a disability 
prevents her from performing some or all o f the 
essential functions of the job. The employer's 
obligation in this situation would be to see 
whether, with or without accommodations, the 
employee could perform the essential functions 
of the job pursuant to the ADA. What if the 
employee, even with reasonable accommoda-
tions, cannot perform the essential functions of 
the job? The employer's obligation under the 
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ADA may then be to see if some job restructur-
ing would enable the employee to perform the 
duties of the position, even though a restruc-
tured job might not meet the definition of 
"equivalent position" within the meaning o f the 
FMLA. Regs §825.215 

What if an employee is unable to perform the 
essential functions of the job and cannot return 
to work, i.e. an employee suffering from a 
degenerative disease such as muscular dystro-
phy? Under the regulations [§825.309(b)] an 
employer's obligation to restore an employee 
to the same or equivalent position continues so 
long as the employee "expresses a continuing 
desire" to return to work. Thus the ill employee 
unable to return to work but expressing a con-
tinuing desire to do so, even if in all probability 
she will never be able to return to work, is still 
entitled to job restoration. This means the 
employer must maintain certain benefits for 
that employee, i.e. life insurance, disability 
insurance, so that ifthe employee were to return 
to work those benefits could be restored to the 
employee, with the caveat that the employee 
cannot be required to meet any additional quali-
fications, such as taking a physical examination 
in order to requalify for the benefits. Regs 
§825.215(d)(1) 

Other questions about job restoration may involve an 
employee unable to return to work due to serious health 
conditions, an employee who takes a bona fide FMLA leave 
and then without returning to work decides to take a "sab-
batical leave" for a year to travel around the world, or an 
employee who takes an FMLA leave to care for a newborn 
child and then says that he is unable to return because the 
child still requires care but intends to return in the future. 

4. "Fitness for duty" certificate. 

a. If an employee takes a personal illness FMLA 
leave, the employer may require a certificate of 
fitness as a condition for the employee return-
ing to work, so long as this is uniformly required 
of all employees in similar circumstances (for 
example employees who have taken medical 
leave for serious health conditions), "except 
that nothing in this paragraph shall supercede a 
valid State or local law or a collective bargain-
ing agreement that governs a return to work of 
such employees." Act §104(a)(4) 

b. The proviso is interpreted in the regulations as 
follows: 

"If State or local law or the terms of a 
collective bargaining agreement govern 
an employee's return to work, those pro-
visions shall be applied. Similarly, 
requirements under the [ADA] that any 

return-to-work physical be job-related 
must be complied with."Reg§825.310(b) 

c. The legislative history indicates the intent of 
the proviso was to maintain collective bargain-
ing agreements or legal requirements govern-
ing return to work as, for example, where for 
reasons such as public health there is a provi-
sion in State law which requires a particular 
type of medical certificate as a condition for the 
return o f an employee who had been on medical 
leave. Senate Report p. 33 

d. What other kinds of collective bargaining pro- 
visions which govern return to work are "saved" 
by the proviso to §104(a)(4)? It appears they 
must relate only to the "fitness to return" certifi-
cate, but this is not certain. The Act is more 
expansive than example cited in the Legislative 
history, so the proviso arguably could save 
restrictions on return to work other than the 
fitness to return to work certificates. But see 
Act §402(b) which says neither collective 
bargaining agreement nor an employee benefit 
plan may diminish any rights for employees 
established under the FMLA. Therefore, more 
stringent right to return requirements in a col-
lective bargaining agreement, such as that an 
employee must return from an authorized leave 
within six months or forfeit her employment, 
would probably fall under §402(b) of the Act. 
Probably the more conservative and safer view 
is that the collective bargaining agreement can 
require more stringent"fitness to return" certif-
icate than is provided under the Act, which 
simply requires that it say the employee is 
able to return to work and be signed by the 
employee's health care provider, so long as 
collective agreement provisions do not conflict 
with other federal laws, e.g. ADA. What about 
a collective bargaining agreement requirement 
that an employee must pass a physical exam by 
the employer's physician as a condition to 
return to work? This is probably OK as long as 
(1) the requirement is uniformly applied for all 
employees on a medical leave of the same or 
longer duration and (2) the physical examina-
tion meets the ADA standards regarding being 
job related. However, caution is in order with 
respect to any additional return to work require-
ments given the legislative intent that job 
restoration is a major benefit granted under the 
Act and "central" to the rights provided therein. 

C. Intermittent leave or reduced leave schedule. 

1. FMLA leave can be taken on an intermittent 
basis or reduced leave schedule (e.g., one day 
at a time) for FMLA personal illness or spousal 

Continued on page 8 
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etc. illness ifthe intermittent schedule is "medi-
cally necessary," but neither the Act nor regu-
lations define this term. The employer may not 
deny leave in these circumstances. Act §IO2(b). 
However, where the leave is foreseeable based 
on planned medical treatment, the employee 
must make reasonable effort to schedule treat-
ment so as not to disrupt the operations of the 
employer, subject to the approval of the health 
care provider involved, and provide the employer 
with 30 days advance notice or as much ad-
vance notice as is practicable; also, if medical 
certification is required, it shall state dates on 
which medical treatment is expected to be 
given and duration of such treatment. Act 
§102(a)(2)(A)(B) and Act §103(b)(5) 

2. If the employer and employee agree, intermit-
tent or reduced leave may be taken to care for 
a newborn or a child placed in the home after 
adoption or foster care. Act §102(b)(1) 

3. Taking leave intermittently or on reduced leave 
schedule shall not result in reduction in the 
amount of leave to which the employee is 
entitled beyond the amount of leave actually 
taken. Act § 102 (b)(1). So, for example, if an 
employee takes one day off per week for 
medical treatment and works a regular five day 
week, the employee has taken 1/5 of a week of 
FMLA leave. Similarly an employee who takes 
four hours of FMLA leave per day out of an 8 
hour schedule, uses 1/2 week of FMLA leave 
per week. Regs §825.205(a) 

4. "Intermittent leave" is defined as leave taken in 
separate blocks of time "due to a single illness 
or injury." This leave can be taken for periods 
of one hour or more up to several weeks. Thus, 
for example, an employee could take two weeks 
off for planned medical treatment, return to 
work for two weeks, take another two weeks off 
for planned medical treatment, etc., perhaps for 
medical appointments or recurring medical 
treatment such as chemotherapy taken over 
several months. Reg §825.203(b) 

5. "Reduced leave schedule" is a leave schedule 
which reduces an employee's usual number of 
working hours per week or per workday. It is 
generally a change from full to part-time 
employment, for example when, with the 
employer's agreement, the employee works 
part-time after the birth of a child or while 
recovering from a serious health condition. Id. (c) 

6. There is no limit on duration of leave segments 
when one takes intermittent or reduced leave, 
except that the employer may limit leave to the 
shortest period oftime (one hour or less) that the 

employer's payroll system uses to account for 
absences or use of leave. 

7. If the employee requests intermittent leave that 
is foreseeable based on planned medical treat-
ment, the employer may require the employee 
to transfer temporarily to an available alterna-
tive position for which the employee is quali-
fied so long as the position has equivalent pay 
and benefits, and better accommodates recur-
ring periods of leave than the employee's 
regular position. Act §102 (b)(2). Such transfers 
may have to comply with applicable collective 
bargaining agreement or federal law (such as 
"ADA"). Alternatively, employer may alter an 
existing job to better accommodate the 
employee's need for intermittent or reduced 
leave. Regs §825.204 

a. Employer may increase pay and benefits of 
an existing alternative position to make 
them equivalent to employee's regular job, 
but this may create conflict with the collec-
tive bargaining agreement, if the employer 
attempts to increase pay etc. in derogation 
ofthe contract. The employer faces a griev-
ance and unfair practice charge for making 
a unilateral change in wages, if it unilater-
ally alters pay or benefit levels. The best 
course for the employer would be to nego-
tiate with the union over this accommoda-
tion. Another question: is ADA triggered? 

b. Employer may transfer an employee to a 
part-time job with the same hourly rate of 
pay, provided the employee is not required 
to take more leave than is medically neces-
sary. Such a transfer is still subject to the 
collective bargaining agreement (See Regs 
§825.204(b)), and employer has to pay 
employee same rate of pay for the reduced 
hours and may reduce proportionately 
benefit levels where such reduction is 
normally made by employer (or under cba) 
for part-time employees. 

9. 	Determining the amount of FMLA leave used: 
in the case of part-time or variable hours, "the 
amount of leave to which an employee is 
entitled is determined on a pro rata or propor-
tional basis by comparing the new schedule 
with the employee's normal schedule." Reg 
§825.205(b). For example, if an employee who 
works 30 hours takes a reduced leave and works 
20 hours, the employee's 10 hours of leave 
would constitute 1/3 of a week of FMLA leave 
for each week the employee works the reduced 
schedule. If the employee's schedule varies 
from week to week, a weekly average of hours 
worked over 12 weeks prior to the beginning of 
the leave is used to calculate the employee's 
normal work week. Id (d) 
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SIXTH CIRCUIT/FEDERAL 
DISTRICT COURT REVIEW 

• 
By David J. Houston and Jeffrey L. Nyquist 

Foster, Swift, Collins & Smith, P.C. 

EMPLOYEE HANDBOOK DOES NOT ALTER "AT-
WILL" STATUS UNLESS IT EXPRESSLY PROVIDES 
FOR JUST CAUSE EMPLOYMENT. Jarema v Olin 
Corp, (6th Cir., Decided August 27, 1993). 

The Sixth Circuit followed the trend established in the 
Michigan courts in limiting the circumstances under which 
an employee handbook will support a breach of employment 
contract action based upon the legitimate expectation theory 
of Toussaint. Employers may rest easier with the knowledge 
that absent an express statement of just cause employment, 
a wrongful discharge case should not reach a jury. 

In this case the plaintiff had worked for the defendant for 
approximately 15 years before he was discharged. The 
plainti ff brought a wrongful discharge action contending that 
he was not an "at-will" employee because of an engagement 
letter he received when he was first employed and the 
company's employee handbook. 

The engagement letter provided that he would have "a 
great career ahead . ." The employee handbook provided 
that employees would not be discharged without some reason 
and included a progressive discipline policy. 

The court of appeals affirmed the district court's deci-
sion granting the defendant's motion for summaryjudgment. 
In affirming that decision the court held that the engagement 
letter was "too flimsy" to establish an employment contract. 
The court held further that the employee handbook expressly 
provided that it was not a contract. The court relied to a great 
extent on the fact that the handbook did not expressly state 
that the employer would terminate employees only for just 
cause. The court rejected the plaintiff's argument that the 
company's practice of strictly adhering to its progressive and 
proportional discipline policies created an expectation that 
he could not be discharged until those policies had been 
followed. 

The Jarem a decision drives another nail in the coffin of 
the "legitimate expectation" theory of wrongful discharge 
established by the Michigan Supreme Court in Toussaint. 
The decision suggests that an employer may create an 
impression of employee job security and reap the benefits 
that such an impression creates, without being legally bound 
to provide such security. 

$50,000 AMOUNT-IN-CONTROVERSY REQUIRE-
MENT IN REMOVAL CASES. Gafford v General 
Electric Co, 997 F. 2d 150 (6th Cir. 1993). 

The $50,000 amount-in-controversy requirement for 
federal district court jurisdiction is often an issue in motions 
to remand cases where the plaintiffhas not specified damages 
in excess of that amount. The court of appeals recently 
clarified the appropriate tests in such cases. 

In Gafford, the plaintiff filed suit in state court alleging 
sex discrimination. After the defendant removed the case on 
the basis of diversity of citizenship, the plaintiff sought to 
remand the case on the basis that the amount in controversy 
did not exceed $50,000. The case was tried and the jury 
returned a verdict in favor of the employer. 

On appeal, the plaintiff argued that the court lacked 
subject matter jurisdiction. The court discussed the two 
situations where the amount-in-controversy requirement for 
federal jurisdiction is at issue and the appropriate burden of 
proof in such situations. The first situation is where the 
plaintiff specifically alleges that the damages are less than 
$50,000. The court noted that in such cases the case cannot 
be properly removed to federal court unless the defendant 
shows "a substantial likelihood," or a "reasonable probability" 
that the plaintiff's damages exceed $50,000. 

In the second situation, where damages are unspecified, 
the court noted that many tests have been used. The court held 
that the "preponderance of evidence" test was the most 
appropriate: "We believe that this test best balances the 
competing interests of protecting a defendant's right to 
remove and limiting diversity jurisdiction." 

UNION MUST PRINT MEMBER'S ARTICLES IN 
UNION NEWSPAPER WHERE THE NEWSPAPER IS 
AN EXCLUSIVE MEANS OF COMMUNICATION 
FOR MEMBERS. Shimman v Miller, (6th Cir., Decided 
June 14, 1993). 

The plaintiff, a member of Local 18 of the International 
Union of Operating Engineers, brought an action pursuant to 
the Labor Management Reporting and Disclosure Act, 29 
U.S.C. § 401-531 against the business manager and editor of 
the union's newspaper, for refusal to publish the plaintiff's 
rebuttal letter to an article written by the defendant. Local 18 
was the "target of scrutiny" concerning a senate hearing 
investigating charges of employment referral discrimination 
in the construction trade. The plaintiff was one of two 
members of Local 18 who testified about alleged hiring 
discrimination. As a result of these hearings the defendants 
wrote an article in the union newspaper warning members of 
the "notorious anti-union senator." The plaintiff interpreted 
this article as an attack on him and sent a letter to the editor 
to present his side ofthe story. The defendants refused to print 
the letter based solely on its content. The plaintiff filed suit 
claiming that the defendants' refusal to publish the letter 
constituted a violation ofthe free speech provision of the Act, 
and that the newspaper provided the most economically 
feasible method for members to disseminate messages. 

The district court dismissed the complaint. The court of 
appeals reversed and remanded the case finding that the 
plaintiff had adequately stated a claim for relief. On remand, 
the district court held that the defendants had the discretion 
to select articles for publication and the refusal to print the 
plaintiffs letter was not an unreasonable act of censorship. 
The plaintiff appealed. 

In determining whether the defendants violated the Act, 
the court of appeals had to decide whether the newspaper was 

Continued on page 10 
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SIXTH CIRCUIT/FEDERAL DISTRICT 
COURT REVIEW — 
Continued from page 9 

a "protected, open and exclusive forum of communication." 
Under the Act, access to such a forum cannot be denied solely 
because of content. The court of appeals found that the union 
newspaper was an exclusive means of communication for 
members because members did not have access to the local 
union's mailing list. The court also determined that there 
existed an informal policy by those in charge of the news-
paper to use the newspaper as an "open forwn" for the 
discussion of union issues. The court noted further that the 
newspaper was "owned" in equal shares by the union's 
membership because it was financed by union dues. The 
court concluded that the defendants violated the Act and 
ordered that the plaintiff's letter be printed in its entirety and 
that the plaintiff be awarded attorney's fees. 

COURT MAY IMPOSE RESTRICTIONS ON PICKET-
ERS BEYOND THOSE REQUESTED BY THE 
EMPLOYER AND THE NLRB, Frye v District 1199, 996 
F. 2d 141 (6th Cir. 1993). 

The National Labor Relations Act authorizes district 
courts to issue injunctions to allow the NLRB to maintain the 
status quo during processing of NLRB procedures. In the 
reported case, the district court placed restrictions on pick-
eters that exceeded those sought by the NLRB. 

Employees of a rural nursing home struck after expira-
tion of the collective bargaining agreement. During picket-
ing, union supporters engaged in a number of violent acts, 
blocked entrances to the nursing home, harassed visitors and 
generally disturbed the elderly residents at all hours. The 
employer sought and obtained a temporary restraining order 
preventing trespassing and assaults on the picket line. The 
assaults and other picket line violence continued in spite of 
the restraining order. The union and the employer filed unfair 
labor practice charges with the NLRB. The NLRB sought a 
temporary restraining order prohibiting the picket line vio-
lence. Following a hearing the district court entered the 
NLRB 's proposed restraining order. Four days later however, 
the court modified that order to impose additional limita-
tions on the picketers. 

The union appealed the court's imposition of additional 
restrictions arguing that the court lacked the authority to 
order relief beyond that requested by the NLRB. The court of 
appeals observed that section 10(j) of the Act provided that a 
court may grant temporary relief as it "deems just and 
proper." The union argued further that the court sought to 
proscribe lawful conduct. The court of appeals disagreed and 
held that the district court properly imposed additional 
restrictions prohibiting picket signs that threatened or 
coerced employees, signs that appealed for support of the 
picket line from third parties and regulated the quantity, 
location, and noise level of the picketers. 

NATIONAL ORIGIN HARASSMENT IS ACTION-
ABLE UNDER 42 USC §1983. Boutros v Canton Regional 
Transit Authority, (6th Cir., Decided August 18, 1993). 

Public employers may be subject to liability for work 
place harassment on the basis of a protected characteristic 
under Title VII and 42 U.S.C. §1983. Prior to the effective 
date of the Civil Rights Act of 1991, a §1983 claim was 
more attractive to plaintiffs than a Title VII claim. A jury trial 
is available under §1983 and plaintiff's attorney's fees are 
more often awarded in §1983 cases than in Title VII actions. 

In the reported case the district court granted the employ-
er's motion for summary judgment finding that national 
origin harassment was not actionable under 42 US §1983. 
The plaintiff, a person of Arabic descent, claimed that he was 
subject to numerous ethnic slurs throughout his employment 
and frequently such slurs were directed toward him in the 
presence of or with the knowledge of his supervisors. He 
claimed that the affect of this harassment created a hostile 
work environment on the basis of his Arabic ethnicity. 

The court of appeals reasoned that because Title VII and 
§1983 provide parallel remedies for employment discrimina-
tion, the elements of a prima facie case of a hostile work 
environment under Title VII should be used to ascertain 
whether a claim is actionable under §1983. The court held 
that the elements of a prima facie case of sexual harassment 
are applicable to national origin harassment noting that the 
EEOC Compliance Manual provided that "[t]he principles 
involved here continue to apply to race, color, religion or 
national origin." Thus, the court concluded that national 
origin harassment is actionable under §1983. 

The court of appeals also rejected the trial court's ruling 
that even if national origin harassment was actionable under 
§1983, the plaintiff's claim failed because the comments 
were motivated by the plaintiff's personal conduct or charac-
teristics and not by his national origin. The court of appeals 
noted that such questions of intent and motive were for the 
jury to decide. 
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MICHIGAN SUPREME 
COURT UPDATE 

By David A. Rhem 
Varnum, Riddering, Schmidt & Howlett 

LONG-AWAITED SCHIPPERS AND 
ROOD DECISIONS ISSUED 

The Supreme Court continued to refine the Toussaint 
doctrine in releasing its decision in the combined Schippers 
v SPX Corp (No 93968) and Rood v General Dynamics 
Corp (No 93416) cases. Toussaint "contract" claims will be 
analyzed using contract principles as recently enunciated in 
Rowe v Montgomery Ward, Inc, 437 Mich 627 (1991). 
Toussaint "legitimate expectation" claims are enforceable 
as a matter of "public policy" and will not be analyzed using 
contract principles. The trial courts are directed in "legiti-
mate expectation" cases, to analyze the employer's policies 
related to discharge to determine whether those policies are 
reasonably capable of being interpreted as promises of just 
cause employment. If the policies are capable o f two reason-
able interpretations, then the case must go to the jury. If not, 
then the trial court should grant the employer's motion for 
summary disposition. Specific policy statements were 
addressed using this approach which should be reviewed by 
all practitioners. To the disappointment of many, the Court 
declined to address the effect of a contract disclaimer 
contained in an employee handbook on a "legitimate expec-
tations" claim. 

ALCOHOLISM NOT A COMPENSABLE 
"PERSONAL INJURY" 

The Supreme Court in Pierce v General Motors Corp, 
No 91687, reversing the Court of Appeals, ruled 4-3 that 
alcoholism is not a compensable "personal injury" under 
Chapter Three of the Workers' Disability Compensation Act 
("WDCA"). Pierce alleged that harassment at work pro-
voked him to drink and caused him to develop a nervous 
disorder. The Workers' Compensation Appeal Board granted 
him an open award of benefits. While a claimant may recover 
benefits when his employment aggravates a pre-existing 
condition, the Court found that alcoholism is a progressive 
disease aggravated by alcohol, not "work and its attendant 
stresses." Thus, for workers' compensation disability 
purposes, alcoholism is not a "personal injury" that arises 
Out of and in the course of employment. 

WHISTLEBLOWERS PROTECTION 
EXTENDED TO EMPLOYEE MISCONDUCT 

The Court in Dudewicz v Norris-Schmid, Inc, No. 
93029, ruled 6-1 that the Whistleblowers' Protection Act 
("WPA") does protect employees who are discharged in 
retaliation for reporting a co-employee's illegal activity. 
Dudewicz was discharged after he refused to drop criminal 
charges against a co-employee who had assaulted him at 
work. The Court rejected Norris-Sclunid's argument that the 

WPA is limited to situations where an employer's illegal 
conduct is reported. The Court found that these facts estab-
lished a sufficient link to the employment setting to justify 
WPA coverage. The Court, wary of an open-ended extension 
of the WPA to all disputes between employees, limited its 
decision to situations where a violation of law is reported 
"arising out of a dispute over the handling of company 
business and occurring during business hours." Dudewicz' 
parallel public policy claim for retaliatory discharge was 
pre-empted because the WPA's remedies were exclusive. 

COURT OF APPEALS UPDATE 

By Reginald M. Turner, Jr. 
Sachs, Waldman, O'Hare, Helveston, 

Hodges & Barnes, P.C. 

Civil Service Employee—Elliott-Larsen Civil Rights Act 
— Administrative Proceedings — Collateral Estoppel 

Nummer v Michigan Department of Treasury, 
No. 139570 (Michigan Court of Appeals, July 19, 1993) 

Plaintiff was an auditor assigned to the Tax Fraud 
Division of Defendant Michigan Department of Treasury. 
He and all other tax fraud auditors were transferred to the 
Treasury Department's Discovery Division. He filed a griev-
ance with the Department of Civil Service, alleging that the 
transfer violated an enforceable promise made by Defendant 
that he would remain in the Tax Fraud Division and that it was 
based upon race and sex discrimination. A Civil Service 
Commission hearing officer denied the grievance, finding no 
merit to either theory. Subsequent appeals to the Employ-
ment Relations Board, the Civil Service Commission and 
ultimately to the circuit court were unavailing. 

Just prior to the circuit court's affirmance of the admin-
istrative agency decision, Plaintiff filed a complaint in 
circuit court, alleging a breach of contract and race and sex 
discrimination in violation of the Elliott-Larsen Civil Rights 
Act. The circuit court granted Defendant's motion for 
summary disposition on the theory that the doctrine of 
collateral estoppel barred Plaintiff's complaint. 

The Court of Appeals agreed that collateral estoppel 
barred relitigation of the contractual issue. The Court's 
analysis of the statutory scheme for redress of race and sex 
discrimination led it to hold, however, that relitigation of the 
discrimination issues was not so precluded. The Court noted 
that the Elliott-Larsen Civil Rights Act, MCL 37. 2101 et 
seq.; MSA 3. 548(101) et seq., which prohibits employers 
from discriminating against individuals on the basis of race 
and sex, allows aggrieved individuals to pursue a claim in 
either of two forums with concurrent jurisdiction: the 
Department of Civil Rights or a circuit court. An aggrieved 
employee may proceed simultaneously in both forums. 

The Court found that the legislative policy embodied in 
the Elliott-Larsen Civil Rights Act anticipated "a multiplicity 

Continued on page 12 
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of litigation" and thus precluded the application of collateral 
estoppel to issues litigated in a prior administrative adjudica-
tion because the Legislature clearly intended to provide civil 
rights litigants with "two bites at the apple." It remanded the 
matter to the circuit court for further proceedings on Plain-
tiff's race and sex discrimination claims only. 

Public Employee — At-Will Employment — 
Veteran's Preference Act 

Jackson v Hart, No. 134676 
(Michigan Court of Appeals, August 16, 1993) 

Plaintiff, who had been a commander in the Detroit 
Police Department, filed suit seeking a declaration that his 
demotion to lieutenant without a hearing violated the Veter-
an's Preference Act (VPA), MCL 35.401 et seq.: MSA 
4.1221 et seq. The VPA prohibits discharge, suspension or 
transfer of public employees without cause or without notice 
and a hearing. The City argued that Plaintiff, a Korean war 
veteran, was not protected by the WA because the city 
charter provides that police commanders serve at the pleasure 
of the police chief, thereby making Plaintiff an "at-will" 
employee. The circuit court agreed and granted Defendant's 
motion for summary disposition. 

The Court of Appeals held that Plaintiff was entitled to 
WA protection. The Court reasoned that Plaintiff's classifi-
cation was not among the several expressly enumerated 
groups excluded from VPA protection. The Court did not 
order reinstatement, however; it merely ordered that Plaintiff 
be granted a hearing, but only if the circuit court found on 
remand that Plaintiff had properly protested the demotion in 
writing as required by the WA. 

NLRB: FALL UPDATE 

By George M. Mesrey 
Field Attorney — National Labor Relations Board 

The Board has issued a number of decisions during the 
last three months of which practitioners should be aware. 
This article will serve to highlight some ofthe most important 
substantive and procedural developments during this period. 
It should be noted, however, that the views expressed in this 
article are those of the author and not necessarily those of the 
National Labor Relations Board. 

UNION SECURITY CLAUSES 

In Paramax Systems, Inc., 311 NLRB No. 105 (May 28, 
1993), the Board struck down a union security clause which 
required employees to become and remain "members of the 
Union in good standing" as a condition of employment 
because it failed to apprise employees of their rights under 
NLRB v General Motors Corp., 373 U.S. 734 (1963). In 
General Motors Corp, the Supreme Court found that the  

only condition of employment that can be imposed on 
employees through a union security clause is the payment of 
initiation fees and dues. Consequently, employees do not 
have to become members of the union to retain their jobs. The 
central issue facing the Board in Paramax was whether the 
phrase "members of the Union in good standing" was inher-
ently ambiguous and tended to confuse employees as to their 
obligations under the union security clause. 

In an exhaustive opinion, the Board concluded that the 
union security clause in question was not facially unlawful 
and as aresult, it did not automatically violate Section 8(b)(2) 
of the Act. The Board did find, however, that the ambiguity 
in the phrase "members of the Union in good standing" 
constituted a breach of the duty of fair representation. 

Practitioners should pay special attention to the remedy 
in this case. Since the Board concluded that the phrase was 
not facially unlawful, it did not order that the phrase be 
rescinded. The Board did find, however, that since the phrase 
was inherently ambiguous, the Union had an affirmative duty 
to inform the unit employees of their rights under General 
Motors. As a result, the Union was ordered to notify each 
Paramax unit employee in writing that the only required 
condition of employment under the union security clause is 
the tendering of uniform initiation fees and dues. It appears 
that the rule of law resulting from this case is that a union can 
use the phrase "members of the Union in good standing" in 
its security clause but, if it does, it must take the affirmative 
step to inform the unit employees of their rights. An interest-
ing twist in this case was that the union security clause under 
scrutiny was the exact clause that the Board held out as a 
model security clause in Keystone Coat, Apron and Towel 
Co., 121 NLRB 880 (1958). As a result, the Board had no 
choice but to reject, and essentially overrule, its model 
clause. 

MANDATORY SUBJECTS OF BARGAINING 

In Antelope Valley Press, Inc., 311 NLRB No. 50 (May 
28, 1993), the Employer claimed impasse after lengthy 
bargaining and implemented its final offer. Included in its 
final offer was language that altered the work the unit was to 
perform. It is important to note that the parties had previously 
defined the bargaining unit in terms of work performed. The 
issue before the Board was whether the Employer's proposal 
concerning the unit work involved only work assignments or 
attempted to redefine the scope of the bargaining unit. If the 
Board concluded that the proposal was an attempt to redefine 
the unit, it would be a non-mandatory subject of bargaining 
and unlawful for the Employer to bargain to impasse over it. 

The Board reviewed its prior approach to work assign-
ment/scope ofunit issues and decided to abandon the "either/ 
or" debate in favor o f a two step approach which it hopes will 
ease some of the tension between unit scope and the introduc-
tion of new technology, especially in the printing industry. 
Thus, in determining whether an employer's contract pro-
posal is lawful, the Board will first look to see if the employer 
has insisted upon a change in the unit description. Any such 
insistence will remain unlawful. It the employer does not 
insist on changing the unit description, but instead seeks an 
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addition to the clause that would grant it the right to transfer 
work out of the unit, the Board will find that the employer 
acted lawfully provided that the addition does not attempt to 
deprive the union of the right to contend that the persons 
performing the work after the transfer are to be included in 
the unit. 

In the present case, the proposal did not attempt to 
change the unit description. Moreover, the proposal did not 
attempt to deny the Union the right to assert that any 
individuals to whom work might be assigned were unit 
members. Therefore, the Employer's impasse proposal was 
a mandatory subject of bargaining. Accordingly, the 
Employer did not violate Section 8(a)(5) by bargaining to 
impasse over and then implementing its final proposal. 

EMPLOYEE PARTICIPATION COMMITTEES 

The issue of employee participation committees in 
circumstances where employees are represented by a union 
was discussed in E.I. du Pont de Memours & Co., 311 
NLRB No. 88 (May 28, 1993). This differs from Electro-
mation, Inc., 309 NLRB No. 163 (December 16, 1992), 
where the Board dealt with employee committees in a non-
union setting. The most important difference in du Pont is the 
impact that such committees have on the duty to bargain 
under Section 8(a)(5) of the Act. It should be noted that the 
Board summarily agreed with the AL's conclusion that the 
Employer, by setting up and dealing with seven employee 
participation committees, bypassed the Union in violation of 
Section 8(a)(5). 

The Board also discussed at length the Employer's 
holding of quarterly safety conferences with its employees. 
The Board rejected the contention that the conferences 
constituted direct dealing with the employees. In this regard, 
the Board set forth some guidelines which may be helpful in 
guiding practitioners when confronting these types of issues. 
First, an employer should inform employees of the role of the 
union in collective bargaining and take affirmative steps to 
prevent the committee or conference from considering 
matters subject to collective bargaining. Second, if the 
employer seeks suggestions and ideas from its employees, it 
should avoid structuring the conference or committee as a 
bilateral mechanism to make specific proposals and respond 
to them. Finally, the employer should avoid resolving issues 
discussed by the committee or conference in a manner which 
grants benefits or changes that the union sought in collective 
bargaining but was unable to secure. 

JOINT EMPLOYERS/VICARIOUS LIABILITY 

An increasingly popular cost savings mechanism used 
by employers is to contract with another company to provide 
its labor force. In Capitol EMI Music, Inc., 311 NLRB No. 
103 (May 28, 1993), the Board was asked to determine under 
what circumstances both employers in a joint employer 
relationship of this nature will be deemed to have committed 
a violation of Section 8(a)(3) of the Act when only one of the 
employers took the unlawful action in question. In the instant 
case, the temporary employment agency contested the All's 
decision that it was liable for the unlawful termination solely 
because it supplied Capitol with the employee in question. 

The Board concluded that, in a joint employer relation-
ship in which one employer supplies employees to the other, 
both employers will be jointly liable for an unlawful termi-
nation (or other discriminatory discipline short of termina-
tion) only when the evidence establishes (1) that the non-
acting joint employer knew or should have known that the 
other employer acted against the employee for unlawful 
reasons and (2) that the former has acquiesced in the unlawful 
action by failing to protest it or to exercise any contractual 
right it might possess to resist it. Under this test the burden of 
proof is allocated as follows: the General Counsel must first 
show (1) that two employers are joint employers of a group 
of employees and (2) that one of them has, with unlawful 
motivation, discharged or taken other discriminatory actions 
against an employee or employees in the jointly managed 
work force. The burden then shifts to the employer who seeks 
to escape liability for the other employer's unlawfully moti-
vated action to show that it neither knew, or should have 
known, of the reason for the other employer's action or that, 
if it knew, it took all measures within its power to resist the 
unlawful action. 

MERC UPDATE 

By Kathryn A. VanDagens 
White, Beekman, Przybylowicz, 

Schneider & Baird, P.C. 

Gibraltar School District, Case No. C90 G-166 (July 19, 
1993). 

MERC found that the employer had violated PERA 
during the course of its conduct during negotiations for its 
1989-93 contract by prematurely declaring impasse. The 
employer had unilaterally implemented a wage and salary 
provision prior to reaching impasse. The status quo had 
included COLA payments as contained in the parties' 
expired contract, as found in a companion case, Gibraltar 
School District, C90 B-29 (July 19, 1993). 

Citing its definition of impasse as being reached "only 
when the respective parties have crystallized their positions 
to a point where future bargaining would be futile," the 
Commission found that prior to the employer declaring 
impasse, the union had indicated that it was willing to 
negotiate over the COLA formula. MERC specifically found 
that at the time the employer declared impasse, there was 
more room for bargaining and mediation could have been 
better utilized. 

Based on the two cases, the Commission found that the 
employer was obligated to bargain with the union to impasse 
prior to eliminating COLA payments. 

Michigan Association ofPublic Employees, Case No. CU91 
D-19 (July 20, 1993). 

MERC upheld AU Wicking's determination that the 
Michigan Association of Public Employees (MAPE) had 

Continued on page 14 
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Grand Haven Public Schools, MERC Case No. C91 G-171 
(August 10, 1993). 

AU J Lynch concluded that a waiver clause contained in 
a collective bargaining agreement was designed to foreclose 
bargaining in any matter not specifically covered by the Iliw 
agreement and was similar to a "zipper clause," and, there- 
fore, is a mandatory subject of bargaining. No exceptions 
were filed to her decision. 

On the merits of the unfair labor practice charge, Judge 
Lynch found that even if the waiver clause were a permissive 
subject of bargaining, the employer did not insist to impasse 
on its inclusion in the collective bargaining agreement and, 
thus, no unfair labor practice was committed. 

City of Detroit (Fire Department), Case No. C91 J-277 (July 
20, 1993). 

The employer may not unilaterally alter its existing rules 
with respect to violence runs, which occur when EMTs are 
dispatched to the scene of a shooting, stabbing, assault/rape, 
known dope pad, crack house, or similar incident where the 
possibility of violence exists. MERC upheld the decision of 
All Lynch which held that the employer had refused to 
bargain over the change in working conditions because the 
work situation regarding violence runs is a clear issue of 
employee safety and therefore a mandatory subject of 
bargaining. MERC rejected the employer's argument that 
the change in work rules was at the core of entrepreneurial 
control. The employer had offered to negotiate the impact of 
the change in the bargaining unit but not the content of the 
memo which set forth a new procedure regarding violence 
runs. 

City of Detroit (Police Department, Fire Department), 
Case Nos. C90 L-299 and C90 L-301 (June 21, 1993). 

The employer committed an unfair labor practice when 
it unilaterally eliminated the Board of Medical Review which 
determined whether an employee's injury was duty related, 
thereby entitling the employee to duty disability benefits. 
They found that this review by the Board of Medical Review 
was a significant provision in the pension plan and was 
therefore a mandatory subject of bargaining. The employer 
was not free to alter that portion of the pension plan without 
bargaining with the labor union. The Commission rejected 
the employer's argument that the City of Detroit was not 
responsible for the actions of its Board of Trustees, holding 
that an employer is responsible for its bargaining obligations, 
regardless of whatever actions are taken by an independent 
pension board, citing City of Westland, 1977 MERC Lab Op 
230, enforced Mich App No. 78-2654 (1978). 

‘, 

MERC UPDATE — 
Continued from page 13 

breached its duty of fair representation by unlawfully refus-
ing to fairly consider the grievance of the charging party. 
MAPE was replaced as the bargaining representative by 
Teamsters Local 214. The charging party had initiated a 
grievance during the time MAPE was the bargaining repre-
sentative. MAPE gave notice to the Teamsters and the 
charging party that it did not intend to pursue the grievance 
through arbitration. 

MERC determined that the predecessor union was 
required to see through to the end grievances which arose 
during its "watch." It held that a change in a bargaining 
representative does not give the new representative authority 
to administer the previous contract, so the predecessor union's 
obligation continues to the natural conclusion of the griev-
ance. MERC wrote, "It is not good labor policy nor does it 
effectuate the interests of the Public Employment Relations 
Act to allow Respondent to walk away from a grievance 
arising during the time it was the exclusive bargaining agent 
and had a duty to represent the Charging Party." Therefore, 
MAPE breached its duty of fair representation when it held 
it had no further responsibility to represent charging party in 
her grievance. 

Michigan Technological University, Case No. R92 E-134 
(June 8, 1993). 

MERC directed an election among the faculty of the 
public employer, finding that tenure track and non-tenure 
track faculty at the university shared a community o f interest 
sufficient to justify one bargaining unit. MERC specifically 
found that there were many more similarities in the two 
groups' terms and conditions of employment than there were 
differences. There was a functional integration between the 
work and day-to-day contact, and both ranks operated to-
gether within the framework of their respective academic 
departments. 

MERC specifically found it relevant that all faculty are 
considered part of the academic faculty and participated in 
departmental and university governance; some have been 
members of the faculty senate; all to varying degrees are 
expected to contribute to the university's mission of teach-
ing, research and service; some non-tenured faculty teach 
upper level courses; some are part of the graduate faculty; all 
advise students and maintain office hours; all have offices 
within their respective departments; all receive fringe bene-
fits proportional to their employment status; some non-
tenured faculty has been paid by the university to attend 
seminars and make industry contact and some temporary 
faculty have been required to give lectures prior to the initial 
appointment for recruiting purposes. 

MERC rejected the decisions of the National Labor 
Relations Board which exclude faculty members who are not 
employed in tenure track positions, finding that line of cases 
non-dispositive in the case at bar. 
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