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EMPLOYMENT LAW AFTER 
ROWE v. MONTGOMERY WARD: 

PLAINTIFFS' COUNSEL'S 
PERSPECTIVE 

by Sheldon J. Stark 
Stark and Gordon 

When the Michigan Supreme Court decided Rowe v. 
Montgomery Ward, 437 Mich 627 (1991), many of us in the 
plaintiff's bar thought on first blush that it was an unmitigated 
disaster; perhaps even the end of wrongful discharge law as 
we knew it in Michigan. The right of an employee to believe 
promises of job security and to seek redress for corporate 
abuse and wrongful discharge was being shaken to its very 
core. 

Thoughtful defense attorneys were also concerned, but 
for other reasons. Most of the growth in the blue chip/silk 
stocking law firms had been in the area of wrongful discharge 
and Toussaint.' A certain gallows humor characterized the 
defense bar at the time. Since it was Charlie DeWitt who had 
handled the Rowe case, they asked, wouldn't it be fitting if it 
was suddenly Dykema Gossett experiencing pink slips? 

There was ample basis for alarm. Justice Riley, who wrote 
the majority opinion in Rowe, described Toussaint as in 
"...the forefront of a nationwide experiment in which, under 
varying theories, courts extended job security to non-union-
ized employees." 437 Mich at 631. 

Experiment!? Who knew? Where were the experts.when 
we needed them? 

What seemed to be upsetting to the majority in Rowe—
and perhaps what was considered equally experimental—was 
the notion that fact finders were deciding cases on the basis of 
fairness, not contract. Id. at 631. Of course, we know that 
Justice Riley was talking about the jury as fact finder, making 
Rowe one more transparent attack on the jury system. 

Continued on page 11 

WRONGFUL DISCHARGE AFTER 
ROWE v. MONTGOMERY WARD: 

A MANAGEMENT 
PERSPECTIVE 

by John F. Brady 
Daniel J. Bretz 

Liliana A. Ciccodicola 
Brady Hathaway 

Since the Michigan Supreme Court's decision in Rowe v. 
Montgomery Ward, 437 Mich. 627,473 NW2d 268 (1991), 
Michigan and federal courts have reduced the range of evi-
dence and allegations deemed legally sufficient to establish 
an employment contract terminable only for "just cause." 
Courts have specifically affirmed and encouraged employers 
to adopt express at-will disclaimers and non-modification 
clauses, establishing at the outset that the employment rela-
tionship is terminable-at-will. Courts have also more nar-
rowly construed the kinds of oral promises sufficient to create 
an issue of fact whether the employment relationship was 
terminable only for just cause. However, despite early 
pronouncements that Rowe signaled the death of the Toussaint 
doctrine, recent decisions show that implied employment 
contract claims can still be based on employers' oral and 
written statements. 

The true significance of Rowe is the Michigan Supreme 
Court's pronouncements that oral statements of job security 
must be "clear and unequivocal." Factors that courts look to 
in determining whether statements are clear and unequivocal 
include whether the plaintiff engaged in specific negotiations 
regarding job security, whether the position applied for was 
unique or simply one of a number of identical positions, and 
whether the statements were specific in nature. Rowe also 
held that a just cause contract could not be implied as a result 
of an employer's progressive disciplinary system. 

Sufficiency of Oral Promises Since Rowe 

In Prysak v. R.L. Polk Co., 193 Mich. App. 1; 483 NVV2d 
629 (1992), the plaintiff claimed that his manager told him, in 
relation to the firing of another employee, "...you just can't go 
firing people for no reason...you got [sic] to have a reason." 

' 408 Mich 579 (1980). 	 Continued on page 13 
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VIEW FROM THE CHAIR 

by John P. Hancock, Jr. 

The 1992-93 year got off to an excellent start with the 
program organized by Mary Job at the State Bar Convention 
on September 16. Informative and entertaining presentations 
were put on by Leonard Page and Leonard Givens on em-
ployee quality circles, George Washington and Gary P. Gor-
don on privatization of public services, and Sheldon Stark and 
John Brady on the status of Toussaint case law. I would like 
to personally thank all of them for their efforts on behalf of the 
Section. The dinner speaker, Anthony Lewis, was well 
received by a rather small audience. Mr. Lewis gave a stirring 
talk on the history and evolution of First Amendment law 
from the Alien and Sedition Act to political correctness. 

Three new council members were selected: David Hous-
ton of Lansing, Roger McClow of Southfield, and Rhett 
Pinsky of Grand Rapids. The Section Officers for 1992-1993 
are John Hancock of Detroit, Chairperson; Mary Job of East 
Lansing, Vice Chairperson; Paul Glendon of Ann Arbor, 
Secretary; and Paul Kara of Grand Rapids, Treasurer. 

In the midst of an election year, the 1992-93 term could be 
a time of turmoil, challenge and excitement for the Labor and 
Employment Law Section. With the real prospect of the first 
Democratic President in 12 years, we could see an overhaul 
of our existing labor law in the next year or two including 
striker replacement legislation, another attempt at passage of 
the recently vetoed Family Leave legislation, legislation on 
strengthening enforcement of OSHA regulations, and legis-
lation on national health care. What effect a Democratic 
administration will have on enforcement of the still new 
Americans With Disabilities Act and the Civil Rights Act of 
1991 provides for much speculation. One of our aims during 
the year will be to keep members informed as much as 
possible on such matters through this newsletter and our 
speakers programs, and next year the February Bar Journal 
will be devoted to a Labor Law update. Another of our goals 
will be to try to get more members of our section involved in 
section activities. My predecessors have done a wonderful 
job of expanding and improving the services available to our 
members, including this newsletter. I see it as a goal of my 
term to try and expand participation of our members. We 
welcome any suggestions about our programs or the interest 
of any section member to participate in some fashion in these 
programs. Please feel free to contact me or any council 
member on these matters. 

As a final note in keeping with continuous effort to apprise 
our members of developments in labor law in Michigan, I 
would draw your attention to a recent rather startling decision 
for those members who are involved in labor arbitration. The 
Michigan Supreme Court ruled September 22, 1992 in the 
decision of Rowry v. University of Michigan, Docket No. 
91292, 91293 to reject the Federal statute of limitation of six 
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months on enforcing an arbitration award and instead held, 
with some reluctance, that in Michigan the appropriate statute 
of limitation would be six years. This case involved an action 
in the Court of Claims to enforce an arbitration award against 
the University. The court granted summary disposition for 
the Defendant on the ground that the lawsuit was barred by a 
six-month period of limitation. The Plaintiff brought a 
second action in the Court of Claims, alleging among other 
things breach of contract and wrongful discharge. The Court 
again granted summary disposition finding the action barred 
by the decision in the first case. On appeal the Court of 
Appeals affirmed in an unpublished opinion relying on 
Walkerville Ed. Assn. v. Walkerville Rural Community 
Schools, 166 Mich App. 341 and applying the six month 
period of limitation of PERA. 

The Court held that while PERA provides alternatives to 
resolve labor disputes through mediation and arbitration after 
an arbitration award has been rendered, the award is enforce-
able at law or in equity as the agreement of the parties. The 
Act itself does not expressly limit the period during which a 
party may enforce an arbitration award. The six-month 
PERA limitation period applied by the Court of Appeals, it 
was held, applies only to actions filed with the Employment 
Relations Commission. Under federal law there is no specific 
statute of limitation for breach of contract, so the federal 
courts by analogy went to other statutes to find an analogous 
action and borrowed that statute of limitation. However the 
court held that application of the PERA limitation period by 
analogy was not appropriate in this case. 

The Court found that the appropriate time limitation for 
the enforcement of the arbitration award was the six-year 
period of limitation for breach of contract and as Plaintiff's 
complaint was within this six-year period he was allowed to 
seek enforcement of the arbitration award. In a concurring 
opinion Justices Griffin and Boyle stated that application of 
the six-year limitation period in this case was appropriate but 
they were fully aware that this will seriously undermine state 
and federal policies favoring the prompt resolution of labor 
disputes. The court almost invited legislative efforts to 
correct the problem, suggesting that if a policy of prompt 
resolution of labor disputes is to have meaning, a short 
limitation period should govern resort to the courts after 
exhaustion of a grievance procedure. But because PERA, the 
collective bargaining agreement and the arbitration award do 
not provide a period of limitation for enforcement of an 
arbitration award, the six-year period of limitation from 
breach of contract must apply. For the time being it would be 
wise to keep those old arbitration files. 

MERC UPDATE 

by Kathryn A. VanDagens, 
White, Beekman, Przybylowicz, 

Schneider & Baird, P.C. 

Saginaw-Bay Human Services, Inc., R90 G-178 
(July 16, 1992). 

A local community mental health agency is not a joint 
employer of employees in residential care facilities when the 
agency serves as a conduit for the state, even though the 
agency has a role in the administration of the residential care 
system. AFSCME requested that employees in three residen-
tial care facilities be accreted to the unit of 10 homes which 
was found appropriate in Saginaw-Bay Human Services, 
Inc., 1991 MERC Lab Op 101. AFSCME named the Michi-
gan Department of Mental Health and the Bay-Arenac Com-
munity Mental Health Board joint employers. 

MERC relied upon its decision in Lutheran Social Ser-
vices, 1992 MERC Lab Op 325 in determining joint employer 
status. MERC found the role of the local community mental 
health board in overseeing the budget and monitoring compli-
ance with state contracts, rules and regulations to be that of an 
agent of the Michigan Department of Mental Health. Since 
the local board exercised no independent power or control 
with respect to the employees of these homes, MERC found 
the Michigan Department of Mental Health to be the only 
joint employer. 

MERC found the employees in the instant case shared a 
community of interest with the employees in the previous 
Saginaw-Bay case and directed an election of those employees. 

St. Clair County Road Commission, C90 L-306 
(August 4, 1992). 

A management rights clause which provided for manage-
ment to direct the work force in "the abandonment of any 
operation, the schedule of hours and shifts," is a "clear 
contract grant to the employer, after bargaining, of the right 
to make unilateral determination" to lay off employees for 
one day, MERC held in a decision on exceptions. MERC 
upheld ALT Kurtz's conclusion that the case was governed by 
the collective bargaining agreement and that any disagree-
ment must be resolved through the grievance-arbitration 
procedures of the contract. 

MERC stated the management rights clause established 
that the matter of layoffs was bargained and contractually 
given to the public employer. Seemingly, MERC found 
uncompelling the union's exceptions that the employer had to 
bargain over the impact of the decision to lay off pursuant to 

Continued on page 7 
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U.S. SUPREME COURT REVIEW 

by Lauren A. Rousseau-Rohl, Office of General Counsel, Ford Motor Co. 

Sex Discrimination Settlement Held Taxable Income 

Plaintiffs asserting job discrimination under Title VII of 
the 1964 Civil Rights Act must pay taxes on monies received 
in settlement of their claims, pursuant to the Supreme Court's 
decision in U.S. v. Burke, 112 S.Ct. 1867, 119 L.Ed.2d 34 
(1992). The decision is limited to cases under the law before 
its amendment by the Civil Rights Act of 1991. 

The Case arose as a result of a lawsuit brought by a labor 
union on behalf of female employees of the Tennessee Valley 
Authority alleging discriminatory pay. A settlement of the 
lawsuit provided for the direct payment of $4,200 to one of the 
plaintiffs, a promise by the employer to conduct a salary 
survey and a lump sum payment of $5 million to be distributed 
to the female employees at the union's discretion. The 
employer distributed the money to individuals designated by 
the union, but insisted on withholding federal income tax and 
social security. The plaintiffs then brought suit seeking a 
refund of the taxes, claiming that the settlement payments 
should have been excluded from gross income pursuant to the 
tax code's exclusion for damages received on account of 
personal injuries. A divided Sixth Circuit agreed. 

The Supreme Court reversed, agreeing with the govern-
ment that a settlement under the original version of Title VII 
represented back wages that clearly would have been taxable 
absent discrimination. The Court noted that damages under 
the original version of Title VII were limited to back pay and 
lost benefits. The statute did not compensate plaintiffs for the 
traditional harms associated with personal injury, such as pain 
and suffering, emotional distress, or other consequential 
damages. 

Damages May Be Awarded as a Remedy Under Title IX 

In Franklin v. Gwinnett County Public Schools, 112 
S.Ct. 1028, 117 L.Ed.2d 208 (1992), the Supreme Court held 
that damages may be awarded as a remedy under Title IX, the 
statute that prohibits discrimination in educational programs 
receiving federal assistance, including employment by those 
programs. The Court rejected the defendant's contention that 
only backpay and prospective relief are available under the 
Act. In Franklin, the plaintiff was a former high school 
student who claimed that she had been subjected to continued 
sexual harassment and abuse by the teacher. Originally, the 
federal district court dismissed the complaint on the ground 
that Title IX does not authorize an award of damages. How-
ever, the Supreme Court reversed, noting that where a private 
right of action exists under a federal statute and Congress is 
silent on the issue of remedies, the federal court may order any 
appropriate relief. The Court noted that neither backpay nor  

prospective relief would adequately compensate Franklin. 
While Franklin is not an employment case, the Supreme 
Court's holding applies to employees in actions brought 
under Title IX. 

Contingency Fee Enhancement Barred 

In City of Burlington v. Dague, 112 S.Ct. 2638, 120 
L.Ed.2d 449 (1992), the Supreme Court barred the enhance-
ment of "reasonable" attorney's fees to reflect the fact that the 
prevailing party's attorneys were retained on a contingency 
fee basis. The courts below had increased the "lodestar" used 
to calculate the fees by 25 percent to account for the difficul-
ties plaintiff would have had in obtaining suitable counsel 
absent the contingency fee arrangement. Writing for the 
Court, Justice Antonin Scalia criticized the approach of the 
lower courts, stating that it would make the setting of fees 
more complex and arbitrary, more unpredictable and more 
litigable. Scalia further stated that the difficulty factor is 
already considered in calculating the lodestar, as it is reflected 
in the higher number of hours spent on the case or in the higher 
hourly rate of an attorney skilled and experienced enough to 
handle the case. Justice Blackmun dissented, stating that the 
Court's holding would "seriously weaken the enforcement 
[of] many of our Nation's civil rights laws ..." 

Michigan Statute Retroactively Raising Workers 
Compensation Benefits Upheld 

In General Motors Corp. v. Romein, 111 S.Ct. 2008, 
114 L.Ed.2d 97 (1991), the Supreme Court unanimously 
rejected arguments that a 1987 amendment to Michigan's 
workers' compensation law violates the employers' rights 
under the U.S. Constitution by retroactively raising benefits. 
The case had its genesis in a 1981 "coordination of benefits" 
amendment to Michigan's workers' compensation law which 
permitted employers to offset workers' compensation ben-
efits by the amount the injured employee was receiving in 
Social Security, retirement or other disability pay. The 
Michigan state courts construed the amendment to apply to all 
workers' compensation benefits payable after March 31, 
1982, regardless of when the person receiving benefits was 
injured on the job. Relying on those decisions, the defendants 
applied the "coordination of benefits" principle to workers 
injured before March 1982. In 1987, the Michigan legislature 
amended the statute to provide that workers injured before 
March 31, 1982 would not be subject to "coordination of 
benefits." The bill further required employers to refund all 
workers' compensation payments withheld between 1982 
and 1987 to workers with pre-1982 injuries who had previ-
ously been covered under the "coordination of benefits" 
principle. 
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The Supreme Court rejected the defendants' position that 
the 1987 law violated the employers' rights to federal due 
process and impairment of contract clauses, stating that the 
acceptance of the defendants' position could curtail the abil-
ity of state legislatures to amend their regulatory schemes. 
The Court further stated that the retroactivity furthered a 
rational legislative purpose. 

Employers Must Approve Settlements of Third-Party 
Claims Under LHWCA 

In Estate of Cowart v. Nicklos Drilling Co., 112 S.Ct. 
2589, 120 L.Ed.2d 379 (1992), the Supreme Court held that 
unless an injured worker obtains the written approval of his 
employer with respect to any settlement of his third-party 
claim, he is not entitled to compensation under the Longshore 
and Harbor Workers' Compensation Act. The case arose as 
a result of an injury suffered by the plaintiff while he was 
working on an oil drilling platform owned by Transco Explo-
ration Co. At the time, the plaintiff was employed by Nicklos 
Drilling Co. The plaintiff was permanently disabled, and the 
Department of Labor informally notified Nicklos' insurer 
that he was owed permanent disability payments under the 
Longshore Compensation Act. No payments were made. 
Meanwhile, the plaintiff filed a third-party action against 
Transco, which he settled. Nicklos had prior notice of the 
settlement agreement; however, the plaintiff did not obtain its 
formal written approval for the settlement. 

After settling, the plaintiff sought disability payments 
from Nicklos, pursuant to the LHWCA. Nicklos denied 
liability on the grounds that the plaintiff had forfeited his 
benefits by failing to secure approval of the settlement from 
Nicklos and its insurer. The case eventually reached the Fifth 
Circuit, which denied plaintiff's claim based on a strict 
interpretation of the Act. The court rejected the position 
previously held by the Office of Workers' Compensation 
Programs that the need to obtain settlement approval applied 
only when the employer was already paying compensation or 
was subject to an order to pay compensation. Instead, the 
Fifth Circuit held that a claimant must obtain written approval 
from his employer of any settlement of third-party claims, 
regardless of whether the employer has made payments or 
acknowledged liability. The Supreme Court held that the 
plain language of the LHWCA supported the Fifth Circuit's 
interpretation. 

Definition of "Employee" Under ERISA 

In Nationwide Mutual Insurance Co. v. Darden, 112 
S.Ct. 1344, 117 L.Ed.2d 581 (1992), the Supreme Court 
unanimously reversed a Fourth Circuit decision expanding 
the definition of "employee" under the Employee Retirement 
and Income Security Act of 1974 ("ERISA"). The Court held 
that traditional agency principles apply to determine whether 
an individual is an "employee" for purposes of ERISA, and 
noted further that the agency law definition of "employee"  

generally applies to federal statutes unless Congress clearly 
indicated otherwise. 

The Fourth Circuit's ruling resulted from a lawsuit filed 
by an independent insurance agent who had sold insurance 
policies for the defendant for 18 years. The defendant had 
enrolled plaintiff in its retirement plan, but subsequently 
disqualified him from the plan based on certain actions taken 
by plaintiff after his separation from the defendant's employ. 
The plaintiff sued under ERISA, and the District Court 
rejected his claim on the grounds that he was an independent 
contractor, and not an employee. The Fourth Circuit re-
versed, stating that, while the plaintiff most likely did not 
qualify as an "employee" under traditional agency principles, 
those principles were at odds with ERISA's goal of protecting 
employees with long years of service from losing retirement 
benefits. The Fourth Circuit applied a three-part test for 
determining whether an individual was an employee for 
purposes of ERISA: (1) whether the plaintiff had a reasonable 
expectation of pension benefits; (2) whether the plaintiff 
relied on that expectation; and (3) whether the plaintiff lacked 
the economic bargaining power to contract out of any plan 
forfeiture provisions. 

The Supreme Court rejected the Fourth Circuit's ap-
proach, noting that it would "severely compromise" the 
capacity of employers "to figure out who their 'employees' 
are and what, by extension, their pension-fund obligations 
will be." The Court further noted that the reliance require-
ment would result in different outcomes for similarly situated 
claimants, and would penalize claimants who made indepen-
dent provisions for retirement. 

ERISA Exempts Pension Interest From Bankruptcy Estate 

The Supreme Court resolved a conflict in the circuits by 
holding in Patterson v. Shumate, 112 S.Ct. 2242, 119 
L.Ed.2d 519 (1992), that ERISA exempts a debtor's interest 
in his retirement plan from his bankruptcy estate. Under the 
Bankruptcy Code, all of a person's assets must be included in 
his estate for bankruptcy purposes unless some property is 
specifically exempt. The Bankruptcy Code also provides that 
any restriction on the transfer of a debtor's interest in a trust 
that is enforceable under "applicable nonbankruptcy law" is 
also enforceable against the bankruptcy estate. Such restric-
tions are known as "antialienation provisions". ERISA 
includes antialienation provisions, but the majority of courts 
held that those provisions did not operate to exclude the 
retirement plan interest from the estate because the term 
"applicable nonbankruptcy law" referred to state law, not 
federal law. A minority of courts disagreed. The Supreme 
Court adopted the minority position, holding that the plain 
language of the Bankruptcy code requires that ERISA qualify 
as "applicable nonbankruptcy law." The Supreme Court's 
holding related only to ERISA-qualified plans. It does not 
pertain to plans not covered by ERISA, such as IRAs, govern-
ment plans and church plans, among others. 
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NLRB: FALL UPDATE 

by George M. Mesrey 
Field Attorney, National Labor Relations Board 

The Board has issued a number of decisions during the last 
several months of which practitioners should be aware. This 
article will serve to highlight some of the most important 
substantive and procedural developments during this period. 
It should be noted, however, that the views expressed in this 
article are those of the author and not necessarily those of the 
National Labor Relations Board. 

Protected Concerted Activity 

In Automatic Screw Products Co., 306 NLRB No. 215 
(April 2, 1992), the Board held that the Employer violated 
Section 8 (a) (1) of the NLRA when it promulgated and 

ROBERT G. HOWLETT 
MEMORIAL LECTURE SERIES 

sponsored by 

Varnum, Riddering, Schmidt & Howlett 
Attorneys at Law 

and 

School of Labor & Industrial Relations 
Michigan State University 

Date: 	Wednesday, Nov. 18, 1992 

Time: 	Lecture: 4:00 to 5:00 p.m. 
Reception: 	5:00 to 6:00 p.m. 

Place: 	The Kellogg Center 
Michigan State University 
South Harrison Road 
East Lansing, Michigan 

Title: 	The Ongoing Conversion of 
Employment Dispute Resolution to 
a Lawyer Driven Environment 

Guest 	Robert Coulson 
Speaker: 	President 

American Arbitration Association 

* 	Admission is free-of-charge, but advance reser- 
vations are requested. Reservations can be 
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maintained a rule forbidding employees from discussing their 
salaries. The Employer attempted to defend the rule by 
arguing that its employees were not engaged in organizing 
activity at the plant when the rule was promulgated and 
enforced and consequently, neither the rule nor its enforce-
ment was intended to prevent its employees from engaging in 
activities protected by Section 7 of the NLRA. The Board 
rejected this defense and concluded that an employer who 
restrains or coerces employees who engage in protected 
concerted activities violates the NLRA even if the employees 
in question decide to exercise their Section 7 rights indepen-
dent of union representation. 

Discrimination/Union as Employer 

The Board was faced with an interesting issue in Office 
and Professional Employees International Union, 307 
NLRB No. 39 (April 27, 1992). The Charging Party was an 
OPEIU international representative who was also a member 
of an OPEIU Local. He decided to run for the position of 
secretary/treasurer of the Local despite the disapproval of the 
International Union. As a result, the International Union 
terminated his employment. The Charging Party subse-
quently filed a charge pursuant to Section 8(a) (3) of the 
NLRA alleging that he was discharged for exercising his 
Section 7 rights. 

The Board observed that in running for office, the Charg-
ing Party was seeking to become a member of the internal 
government of the Local, a position in which he could play a 
role in collective bargaining and representing the members of 
the Local. After reviewing the applicable precedents, the 
Board concluded that the Charging Party was engaged in 
protected union activity and, therefore, his discharge violated 
Section 8 (a) (3) of the NLRA. 

Bargaining Units in the Health Care Industry 

In Dominican Santa Cruz Hospital, 307 NLRB No. 91 
(May 13, 1992), one union filed a representation petition 
seeking to represent a "wall-to-wall" unit of hospital employ-
ees while another union sought to represent a unit limited to 
registered nurses. This case presented a novel issue because 
both petitioned-for units are deemed appropriate under the 
Board's Final Rule on Collective Bargaining Units in the 
Health Care Industry. The Board, in adopting the Regional 
Director's Decision and Direction of Election, noted that the 
Rule allows for combinations of the eight "appropriate" units 
but that there is not a per se rule that combinations are 
appropriate or otherwise required. The Board did note, 
however, that some combinations such as all professionals or 
non-professionals would obviously be appropriate. In this 
regard, the Board found that the request for a "wall-to-wall" 
unit implicitly included a unit of all professional employees. 
In addition, the Board acknowledged that there is no sugges-
tion in the Rule that preference must be given to broader 
combined units over the separate enumerated units. 
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The Board concluded that the facts in this case did not 
constitute extraordinary circumstances warranting an excep-
tion to be made to the application of the Rule. Therefore, the 
Board applied the Rule and affirmed the Regional Director's 
decision to direct an election among the registered nurses to 
decide whether they desired to be represented by a separate 
unit or be included in a unit of all professionals. If the nurses 
chose to be included in a unit consisting of all professionals, 
those employees would have the additional opportunity to 
choose whether they desired to be included in a unit along 
with the non-professional employees. 

Union Security Clauses/Interference with Section 7 Rights 

In Teamsters Local 287 (Airborne Express), 307 NLRB 
No. 151 (June 29, 1992), the collective bargaining agreement 
between the Union and the Employer contained a union 
security clause. The Union also maintained a provision in its 
bylaws which provided that all fines, assessments, and other 
indebtedness must be paid before monthly dues are accepted 
from any member. The Board found that this bylaw provision 
was an explicit threat of coercion and concluded that the 
Union violated Section 8(b) (1) (A). The Union argued, inter 
alio, that the Board was without jurisdiction to construe any 
provisions of its internal documents or require it to alter, 
amend or delete any portion of its bylaws. Relying on 
Laborers Local 1445 (Badger Plants), 266 NLRB 386 (1983), 
the Board rejected this defense on the ground that this was not 
the type of internal matter Congress sought to insulate from 
the Board's consideration. 

Presumption of Majority Status 

In Laidlaw Waste Systems, Inc., 307 NLRB No. 178 
(July 10, 1992), the Board clarified which standard of proof 
applies when an employer attempts to rebut an incumbent 
union's presumption of majority status. The Board noted 
initially that it is well settled that an employer may rebut an 
incumbent union's presumption of majority status by demon-
strating, at an appropriate time, that the union in fact no longer 
enjoys majority support or that the employer has a good faith 
and reasonably grounded doubt of the union's majority status. 
The Board refused to apply a "clear, cogent and convincing" 
standard of proof when an employer attempts to establish this 
defense. Instead, the Board elected to apply the traditional 
"preponderance of the evidence" standard when an employer 
seeks to rebut the presumption of majority status. 

MICHIGAN SUPREME COURT 
UPDATE 

by David A. Rhem 
Varnum, Riddering, Schmidt & Howlett 

Grand Rapids 

Sanchez v. Lagoudakis, 440 Mich 496 (1992) 

The Michigan Supreme Court recently ruled that AIDS 
"can be" a "handicap" under the old (pre-1990 Amendments) 
Michigan Handicappers' Civil Rights Act (the "Act"). The 
Court also held that the Act prohibits discriminatory treat-
ment, even when it is based on an erroneous perception of a 
person's condition. (The 1990 Amendments to the Act now 
clearly protect persons who are "regarded" as having a 
handicap.) The case arose when Sanchez's employer pre-
vented her from continuing to work as a waitress until she 
could prove she did not have AIDS. Sanchez had been barred 
from the work place after rumors surfaced that she had AIDS, 
which caused several customers to refuse to have her wait on 
them. Sanchez was protected by the Act which focuses on the 
basis of the employer's conduct—"the employer's belief or 
intent"—and not the accuracy of the employee's condition. 

The Court was, however, careful to note that its opinion 
did not address whether AIDS was "unrelated" to Sanchez's 
ability or qualifications to perform her waitressing job. The 
Court remanded the case to the circuit court for further factual 
development on this issue. 

MERC UPDATE 
Continued from page 3 

Local 586, Service Employees International Union v. 
Village of Union City, 135 Mich App 553 (1984). In finding 
the matter was governed by the contract, MERC opined: "In 
some cases involving the subject, the Commission and the 
courts have looked to such contractual provisions as waivers 
of the right to bargain over a particular subject matter such as 
layoffs. More correctly, these provisions should be viewed as 
a clear contract grant to the employer, after bargaining, of the 
right to make the unilateral determination." 

7 



MICHIGAN LEGISLATIVE UPDATE 

by Chris Kuzara 
Legislative Service Bureau 

Although the Legislature has only been in session a brief 
time since the members returned in mid-September from 
summer recess, some significant labor issues are being ad-
dressed. 

Privatization 

One of the most controversial issues in state government 
today is privatization. Privatization, the shift from public to 
private control or ownership, is not new. The state has long 
entered into contracts with the private sector for the perfor-
mance of certain services. However, in an effort by the Engler 
administration to downsize state government and improve 
efficiency, privatization is being recommended on a scale 
never before contemplated. 

On July 30, 1992, Governor Engler issued Executive 
Order No. 1992-17 which created the Michigan Public-
Private Partnership Commission. The Commission was 
charged with review of a draft report prepared by the 
Department of Management and Budget (DMB) on 
privatization in Michigan. The Commission was to receive 
the report, take public comment, and make recommenda-
tions to the Governor. 

In early August, after consultation with department and 
agency directors, DMB released its draft of "Privatization in 
Michigan: Recommendations to the Governor." The draft, 
which was intended to describe a strategic plan for privatization 
within state government, describes 11 different kinds of 
privatization and contains guidelines indicating when 
privatization is and is not appropriate. The draft also includes 
a 23-page appendix of "Privatization Opportunities" - an 
identification, by department, of specific functions and assets 
of state government that may be privatized. In addition, the 
draft report proposes significant changes in the civil service 
system intended to provide more creativity and flexibility in 
assigning jobs to state employees. 

Recently, a majority of the Michigan Public-Private Part-
nership Commission adopted recommendations substantially 
the same as in the draft report. However, as might be 
expected, the report is being met with strong opposition by 
many state employees and their bargaining representatives. 

On September 24, Representative Raymond Murphy (D-
Detroit), Chair of the House Labor Committee, appointed a 
privatization subcommittee to review proposals to transfer 
state assets and public services to the private sector and make 
recommendations about them. Mr. Murphy explained, 

To a great extent, these privatization plans depend on 
fundamental changes in the civil service system which 
could inject a strong political patronage element into 
the merit system. There is also concern about how the 
plans could affect the collective bargaining agree-
ments that are vital to job performance and security. 

Objections have been raised to the fact that the Civil 
Service Commission has circulated these proposals 
without staff review or comment and that the dead-
lines for public comment offer little opportunity for 
full consideration of the impact these privatization 
schemes would have on state services. 

The subcommittee will review the privatization pro-
posals and recommend ways to prevent any hasty, ill-
considered action, giving special attention to the im-
pact privatization would have on the quality of state 
services and the long-term cost to the taxpayers. 

On September 30, a parade of speakers, including some 
legislators, bashed Governor Engler at a state employee-
sponsored rally protesting privatization proposals. Their 
message to the more than 1,200 persons who turned out at the 
Capitol was, "This State is not for sale." 

Later that afternoon state employees cheered as Demo-
crats at the first meeting of the privatization subcommittee, 
chaired by Representative Ted Wallace (D-Detroit), voted to 
support House Resolution No. 1102 sponsored by Represen-
tative Pat Gagliardi (D-Drummond Island). The resolution 
urges the Civil Service Commission to reject proposed rule 
changes CS-6677 to CS-6682 which, in part, would make it 
easier for departments to transfer and reassign employees 
regardless of seniority, permit departments to award seniority 
credits based on performance evaluations, and remove 
privatization from the scope of bargaining. Tim Hughes, 
lobbyist for the AFL-CIO, told the subcommittee the pro-
posed rule changes would constitute a "super management 
rights section" and return the state "to the days of patronage." 

Members of the subcommittee also received copies of a 
minority report on privatization in Michigan. The report to 
the Public-Private Partnership Commission was written by 
commission member Tim Nichols, Secretary-Treasurer of 
the Michigan Building Trades Council. Mr. Nichols writes 
that, "It is not the intent of the minority report to present itself 
as the definitive work on privatization, but rather to outline 
flaws in the majority report." As Mr. Nichols sees it, among 
those flaws are the following: 

— It very selectively uses available research in a manner that 
is at best sloppy and at worst deliberately misleading. 

— It relies on only a small number of sources designed to 
ignore any problems or failures of privatization in an ideo-
logically driven attempt to prove the value of privatization. 
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— Despite the profound and fundamental changes in public 
policy that are embodied in the recommendations, they were 
made without public comment and input. 

— Requires school districts to provide individualized devel-
opment plans and performance evaluations for teachers. 

— The report begins with the assumption that privatization is 
desirable. The question is not IF, but rather WHAT and HOW 
to privatize - a dramatic leap of faith driven by ideology, not 
research. 

— It ignores the closure by President Bush of the Federal 
Office on Privatization in 1990 after numerous audits found 
contract costs to be higher than expected and a series of 
congressional hearings were conducted on contractor abuse. 

— It ignores available research that shows that even groups 
that strongly support privatization are unable to prove claims 
of efficiency and lower costs and that all municipalities 
surveyed complained about some component of work quality. 

Commission Chair James Barrett, President of the Michi-
gan Chamber of Commerce, said the minority's views will be 
incorporated in the interim report to the Governor to allow 
those opposed to privatization to share their views, but added 
the majority report will support privatization and provide a 
quality and cost method of analyzing particular services and 
programs. The Governor has extended until mid-November 
the deadline for the privatization commission to present a 
final report. 

Teacher Tenure 

The Senate unanimously passed and transmitted to the 
House Senate Bill No. 637, sponsored by Senator Emmons 
(R-Big Rapids), and Senate Bill No. 639, sponsored by 
Senator Welborn (R-Kalamazoo). These bills, which closely 
resemble teacher tenure reforms proposed by Governor Engler 
and Superintendent of Public Instruction Robert Schiller, 
received only minor opposition to particular points from 
teacher organizations. 

Superintendent Schiller said the bills would establish 
minimum protection for fair dismissal for teachers and any 
additional measures could be built into teacher contracts. 
However, Michigan Association of School Boards Director 
Justin King said that, while the bills represent significant 
improvements, MASB continues to believe the teacher tenure 
act should be repealed because teachers are already assured 
fair dismissal through collective bargaining agreements. 

Senate Bill No. 637: 

— Lengthens the probationary period for acquiring teacher 
tenure from two to three years and eliminates the optional 
additional year. 

— Doubles to two years the probationary period for a teacher 
with tenure in a different school district. 

— Gives laid off tenured teachers recall rights for three years 
after the effective date of the termination of the teacher's 
services instead of for an unlimited period of time. 

— Ensures that a teacher participating in a consortium acquire 
tenure in one school district rather than all the districts 
included in the consortium. 

Senate Bill No. 639: 

— Substantially expedites the procedures required to dis-
charge or demote a teacher. According to estimates by the 
Department of Education, the average amount of time it takes 
a case to reach the Court of Appeals from the date charges are 
filed with the controlling board would be reduced from 1,570 
to 290 days. 

— Permits school districts to decrease a teacher's pay for 
disciplinary reasons by up to 5 days in a school year without 
invoking the hearing procedures currently mandated by the 
teacher tenure act. 

— Deletes the requirement that school boards conduct formal 
evidentiary hearings before discharging or demoting tenured 
teachers. Instead, the State Tenure Commission would des-
ignate an administrative law judge (ALJ) to conduct one 
hearing after a teacher files with the Tenure Commission an 
appeal of charges filed by the school district. Unless a 
statement of exceptions to the preliminary decision and order 
of the AU or to any part of the record or proceedings is timely 
filed, the ALJ's preliminary decision and order becomes the 
Tenure Commission's final decision and order. An appeal 
of the Tenure Commission's final decision and order could be 
filed with the Court of Appeals. 

Plant Closings Update 

On September 17, Senator Lana Pollack (D-Ann Arbor) 
and Representative Kirk Profit (D-Ypsilanti) held a joint 
press conference at the Capitol to present the results of a study 
analyzing the statewide impact of auto plant closings. The 
study-"Willow Run and Related Plant Closings: Causes and 
Impacts"-was conducted by Eastern Michigan University's 
Institute for Community and Regional Development (ICARD). 

David Crary and Carol Hogan, the study's authors, said 
once the shutdowns have occurred, the 23,000 jobs lost 
directly could lead to as many as 79,310 when all facets of the 
economy are considered. "If there is anything we can do to 
save some of those jobs before they're actually gone, then we 
must aggressively try to do so," said Senator Pollack. Repre-
sentative Profit stated that the desire to continue car manufac- 

Continued on page 10 
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MICHIGAN LEGISLATIVE UPDATE 
Continued from page 9 

turing in Ypsilanti is strong, and while the community would 
prefer to work with a domestic automaker, it will switch if the 
opportunity is right. 

John Truscott, the Governor's press secretary, called the 
study's numbers "so far off base it's ridiculous." Treasury 
Deputy Director Nick Khouri said information presented by 
Mr. Crary included a much larger multiplier than other 
studies, such as one conducted by the University of Michigan. 
Other figures indicated the loss ratio would be one to one or 
two to one. Mr. Khouri said it is apparent jobs will be lost, but 
added, "it's just a question of whether they've overesti-
mated." 

Bills Introduced: 

SB 1055 WORK PERMITS (Bouchard) 
Requires compliance with certain educational 
requirements before issuance. 

SB 1105 EMPLOYMENT SECURITY (N. Smith) 
Eliminates indexing of unemployment ben-
efits, establishes a waiting week, and pro-
vides for other amendments relative to em-
ployment security. 

SB 1127 PROPERTY TAXES (Koivisto) 
Waives interest and penalties under certain 
circumstances on the late payment of taxes by 
a taxpayer who is receiving unemployment 
compensation. 

SB 1165 BUNGEE JUMPING (Bouchard) 
Provides for the inspection of a bungee jump-
ing operation each time it is dismantled and 
reassembled. 

SB 1168 HEATING CABLES (Cherry) 
Amends the State Construction Code Act of 
1972 to prohibit the use in buildings of heat-
ing cables that have not been approved by the 
State Construction Code Commission. 

SB 1169 HEATING CABLES (Cherry) 
Provides for the enactment of the Heating 
Cable Safety Act. 

HB 5974 (Same as SB 946) MIOSHA (Murphy) 
Provides for general amendments which give 
workers the right to act on safety and health 
information they possess. 

HB 5996 (Same as SB 573) EQUAL EMPLOYMENT 
(Clack) 
Creates the Michigan Equal Employment 
and Business Opportunity Council to pro-
mote the development and implementation 
of affirmative action plans in state govern-
ment to assure equal employment opportu-
nity for all classified positions. 

HB 6011 EMPLOYMENT SECURITY (Nye) 
Discontinues benefits for services performed 
by certain athletic coaches. 

HB 6024 JOB TRAINING (Kosteva) 
Creates a 13-member Michigan job academy 
within the Department of Management and 
Budget to foster the efficient and effective 
delivery of job training and retraining pro-
grams to all persons in this state and to help 
create jobs in areas of high unemployment in 
this state. 

HB 6035 EMPLOYMENT OF MINORS (W. Bullard) 
Permits townships, villages, and city recre-
ation departments to employ minors at least 
11 years of age as scorekeepers, referees, 
umpires and recreational employees. 

HB 6042 CONTROLLED SUBSTANCES (DeLange) 
Provides for the enactment of the Work Force 
Drug Use Prevention Act to ensure that state 
grants and contracts are only awarded to 
persons who certify they have adopted and 
implemented a program to prevent the illegal 
use of controlled substances by employees. 

HB 6129 ARBITRATION (J. Young, Sr.) 
Repeals 1969 PA 312 which provides for 
compulsory arbitration of municipal police 
and fire fighter labor disputes. 

HB 6131 JOB TRAINING (Jonker) 
Provides for the enactment of the Michigan 
Small Business Employee Training Act which 
creates a state commission on small business 
within the Department of Labor to recom-
mend and monitor a statewide system of 
upgrading employee skills. 

HB 6133 JOB TRAINING (Jonker) 
Provides for the enactment of the Michigan 
Adult Training Coupon Act which provides 
for the issuance by school districts, interme-
diate districts, and Michigan community col-
leges of Michigan adult training coupons to 

Continued on page 16 
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EMPLOYMENT LAW 
	

jority, Justice Riley noted that she was not overruling 

Continued from page 1 
	 Toussaint: 

But there were other grounds for alarm in Rowe. The 
majority opinion written by Justice Riley is only 31 pages. 
Justice Levin, who authored Toussaint, wrote a dissent in 
Rowe which took 43 pages. Moreover, Chief Justice 
Cavanaugh, in dissent, noted: 

Justice Levin persuasively demonstrates why the 
majority's analysis is simply erroneous with regard to 
the law, and constitutes a virtual overruling of 
Toussaint... 

Id. at 719. 

Toussaint overruled? Say what?! 

There is much that is deeply troubling about Rowe: the 
rejection of "as long as" language to overcome the at-will 
presumption, i.e., "you have a job as long as you do a good 
job;" the requirement that there be negotiations, even where 
the employer already provided assurances ofjob security; and 
removal from the jury of policy handbooks where the em-
ployer tries to have it both ways, benefiting from employee 
loyalty and hard work, through promises of job security, but 
taking them away with poorly understood at-will disclaimers. 
Did anything survive the Court's decision? Experience since 
Rowe, decided April 2, 1991, has shown that the Toussaint 
doctrine does remain alive and well. To paraphrase the 
immortal words of Mark Twain, rumors of Toussaint's death 
have been greatly exaggerated. 

Often overlooked in the debate since Rowe, however, is 
a powerful political component of all of this. We are days 
away from the election of two Supreme Court Justices. While 
we don't know where Justice Mallett stands on employment 
at-will, we do know that Justice Riley wrote Rowe. Judge 
Talbot is campaigning against judicial activism and repeat-
edly attacks Toussaint as an example of what he means. His 
opponent, Justice Mallet, seems likely to continue Toussaint. 
Judge Kelly has been critical of the decision in Rowe, and in 
sharp contrast to Justice Riley, seems unlikely to limit 
longstanding protections for workers established over the 
years in the wake of Toussaint. Thus, the future of wrongful 
discharge law in Michigan may be affected as much by the 
results of this Supreme Court election as by the particular 
facts of the next such case to come before the court. 

In any event, Rowe has clearly given license to judges 
hostile to Toussaint to dismiss wrongful discharge cases 
whenever they desire. There are numerous examples of this 
in both published and unpublished decisions. Nonetheless, 
there is ample evidence from Rowe itself warranting the 
conclusion that wrongful discharge cases should not be 
automatically or summarily dismissed. Writing for the ma- 

We do not decide that the words and conduct of parties 
cannot, as a matter of law, create an issue submissible 
to a jury regarding the existence of a contract implied 
in fact. Moreover, we do not suggest that a contract of 
employment is too indefinite to be enforced where the 
employee's consideration is the work performed in 
response to a unilateral offer. Nor do we depart from 
the concept that the presumption of employment at-
will is a rule of construction rather than a substantive 
limitation....In determining whether a reasonable fact 
finder can find a promise of job security implied in 
fact, we look to all the facts and circumstances to 
evaluate the intent of the parties. 

Toussaint at 638-39 (emphasis in original). 

Looking to all of the facts and circumstances, good cases 
before Rowe remain good cases now. Nonetheless, compe-
tent counsel seeking to represent plaintiffs in these cases need 
to bear certain principles in mind regarding case selection in 
a post-Rowe environment. Rowe, for example, suggests that 
the position for which the individual applies should be 
"unique." Most of the cases wrongful discharge specialists 
have handled over the years always involved "unique" posi-
tions, anyway. A unique position is one involving an indi-
vidual who is director of this or that, vice-president of this or 
that, and so forth. In other words, the majority seems to 
require that the employer maintain only one such position of 
a kind at any given time. Ms. Rowe, by comparison, was one 
of many low-level sales clerks. 

Rowe also suggests that there be negotiations over job 
security. In fact, this requirement is so universally recognized 
as unrealistic and impractical that very little is required to 
satisfy this element. Generally, showing that the plaintiff 
inquired about job security, and that he or she received 
assurances, will be enough to satisfy this element. 

Beyond those two concerns, Rowe now seems to recog-
nize that there are three ways to establish a wrongful dis-
charge case under today's law. So did Toussaint: (1) oral 
promises, as presented by the Ebling appeal, Toussaint at 
618-19; (2) company handbooks, as part of the employment 
contract, noted in Toussaint, id. at 614-15; and (3) something 
the United States Supreme Court called "the common law" 
practices of a particular work place, id. at 617-18. 

Over the years since Toussaint was decided, in April, 
1980, the common law of the work place leg of Toussaint 
more or less atrophied and withered away, with very few 
exceptions. 

The company handbook leg was somehow transformed 
from a contract claim into something that the court began 
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who was once a member of the Labor Section, Bernie Gottfried, 
this "talismanic incantation" is not necessary. In Renny v. 
Port Huron Hospital, 427 Mich 415 (1986), the Court made 
clear such magic words were not needed. 

EMPLOYMENT LAW 
Continued from page 11 

calling "legitimate expectations" after In re Certified Ques-
tion, 432 Mich 438 (1989). This was the result of the court's 
decision to permit an employer to change from a just cause to 
an at-will environment without consideration or the need to 
overrule a thousand years of common law interpretation of 
contract principles. But somehow, almost magically, oral 
promises were found in Bullock v. AAA, 432 Mich 472 
(1989); US cert den 110 S Ct 1118; and Scholz v. Montgom-
ery Ward & Co, 437 Mich 83 (1991), to survive even at-will 
disclaimers "as long as" the plaintiff did not sign off on one. 

With Rowe, interestingly enough, all three legs of the 
original Toussaint doctrine are back, albeit in 1990s clothing. 
First, express oral agreements are fully recognized. What's 
new in Rowe is the "as long as" statements are no longer 
enough in and of themselves to make a case. These include 
such statements as "as long as you do a good job, you can keep 
your job." Much of Justice Levin's dissent is devoted to 
criticism of the court's decision on this element. Moreover, 
to overcome the at-will presumption, verbal promises since 
Rowe must be "clear and unequivocal." I would argue that 
"as long as" statements continue to have force and power 
where the surrounding "facts and circumstances" demon-
strate that an intent to create job security exists. 

"Legitimate expectations" continues as a viable theory 
after Rowe. The claim warrants jury submission where a 
reasonable person looks at the employer's written policies 
and procedures and legitimately believes that he or she can 
only be fired for good and just cause based upon those 
policies. Rowe is really not a legitimate expectations case per 
se because there is no legitimate expectations theory in Rowe. 
The last policy manual in effect when Ms. Rowe was termi-
nated had a clear and unequivocal at-will disclaimer. Unfor-
tunately, since Rowe, if the written policies do contain a 
"mixed message," that is, where the handbook tries to have it 
both ways with clear and unambiguous at-will language, the 
question of legitimate expectations will probably not go to the 
jury. However, where the employer tries to have it both ways, 
and the at-will language is not clear or is ambiguous, the 
matter will continue to go to the jury for a determination of 
whether plaintiff's expectations were reasonable and sum-
mary disposition will be denied. 

Many defense lawyers, both before and since Rowe, have 
argued that a handbook listing some of the reasons for 
discharge before discussing discipline, is insufficient as a 
matter of law to warrant jury submission. They claim the 
policy manual or handbook must contain a more express 
guarantee, such as "you will only be fired for good cause." 
Rowe adds no new legitimate ammunition to this debate. 

Moreover, in the immortal words of another great man 

Ironically, in regard to the "common law of the work 
place" leg of Toussaint, Rowe is an advance, inadvertently 
resurrecting workers' rights just as the conservative wing of 
the court thought it was limiting them. 

Rowe calls this leg "contracts implied in fact." Justice 
Riley does say that to create a contract implied in fact from 
conduct, there needs to be evidence which meets a much 
higher standard. Id. at 644. However, where the plaintiff can 
show that the company had a clear practice of only firing for 
cause, used progressive discipline, and gave employees warn-
ings regarding performance deficiencies, this test can prob-
ably be met. This is particularly true where the defendant's 
decision makers and executives acknowledge that the 
company's long-standing practice was to terminate for just 
cause only. 

Word from practitioners in the trenches suggests that 
cases are being dismissed because of Rowe. However, many 
of these cases might well have been dismissed before Rowe, 
as well. There are probably fewer cases surviving summary 
disposition now than before Rowe, especially where "mixed 
messages" are concerned. Nevertheless, there are many cases 
that are surviving summary disposition, and there does indeed 
seem to be life after Rowe. See, for example, Schippers v. 
SPX Corp (On Rem), 194 Mich App 52 (1992). 

In closing, I want to say something about the Standard 
Jury Instruction Committee on which I serve. The Employ-
ment Law Subcommittee spent over a year struggling with 
Rowe and Dumas v. AAA, 437 Mich 521 (1991), its "dooms-
day twin," to determine the impact of each on the standard 
wrongful discharge jury instructions, MSJI 2d 110.01 et seq. 
In the view of the Committee and the Subcommittee, Dumas, 
having no binding precedential value, provides no support for 
new jury instruction. Rowe, on the other hand, is principally 
a summary disposition case. Accordingly, the new charges, 
which will appear in the next issue of the Michigan Bar 
Journal for comment, will contain only one substantive 
change and that a controversial one, objected to by the 
plaintiff's lawyers on the Subcommittee. The new instruc-
tions will note that where an agreement for job security is 
based upon oral statements, those statements must be clear 
and unequivocal. 

The bottom line is that there is life after Rowe v. Mont-
gomery Ward. Plaintiffs' wrongful discharge lawyers should 
not yet dust off their resumes and update them. It is not yet 
time to take up oil and natural gas leasing law. What is true 
is that wrongful discharge lawyers need more than ever to be 
current on the law and careful about the case selection 
process. 
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This statement was not the type of clear and unequivocal 
promise of job security required by Rowe and summary 
disposition was affirmed for the employer. The Court of 
Appeals held that a reasonable juror could not find that the 
statement made to the plaintiff could be reasonably inter-
preted as a promise of termination for cause only. 

In Baughey v. Tecumseh Country Club, Inc., 778 F.Supp. 
354 (E.D. Mich. 1991), the plaintiffs, country club managers, 
testified they were told by the chairman of the board of the 
country club that if they worked at the club they would not have 
a thing to worry about, and they could have a job as long as they 
wanted it. The federal court held that such allegations were 
insufficient to establish a just cause employment contract. 

In Gonyea v. Motor Parts Federal Credit Union, 192 
Mich. App. 74; 480 NW2d 297 (1991), the court rejected the 
plaintiff's claim of a just cause contract based solely upon her 
conversations with fellow employees. Significantly the Plain-
tiff had admitted at deposition that the terms and conditions 
of her employment were not discussed at any time with 
management's personnel. 

In an unpublished opinion, the Court of Appeals recently 
held that summary disposition was properly granted to a 
defendant-employer where the plaintiff's claim was based on 
oral statements made by the general manager during a pre-
employment interview that plaintiff was seen as a person who 
would "go places" within the corporation, the employment 
relationship would be a "good one" and that there was an 
opportunity to grow and maintain "some type of long-term 
relationship." Consistent with many decisions issued prior to 
Rowe, the court held that these kinds of oral promises were 
merely expressions of hope for a long-term relationship and 
did not meet the specificity requirements set forth in Rowe. 
Biggs v. Hilton Hotel Corp., 194 Mich. App. 239 (1992). 

The kind of oral promise necessary to survive summary 
disposition in the wake of Rowe appears to be present in 
Howard v. Canteen Corp., 192 Mich. App. 427; 	NW2d 

(1992). There, the plaintiff's manager testified that it was 
defendant's policy not to terminate employees without a fair 
reason or just cause, and plaintiff testified that the manager 
told her that as long as she was familiar with the company's 
policies, followed the policies and did her job well, she would 
have a future with the defendant. The Court of Appeals held 
that the trial court did not err in denying the defendant's 
motion for JNOV and new trial based on this evidence. 

Express At-Will Disclaimers 

drafted at-will disclaimers will virtually guarantee summary 
disposition to an employer in a Toussaint action. In Baggs 
v. Eagle-Picher Ind., 957 F2d 268 (6th Cir. 1992), summary 
judgment was affirmed where the plaintiffs' applications 
provided that employment could be terminated at any time, 
with or without notice. Even though the employee handbook 
contained a pledge to treat employees fairly, a list of ten rules 
of employee conduct, and provided for a discretionary pro-
gressive disciplinary policy, the Sixth Circuit held that this 
did not alter the at-will nature of the employment relationship. 

Similarly, in Bowdish v. Continental Accessories, Inc., 
966 F2d 1451 (6th Cir. 1992) (aff'd without op., full text 
found on Westlaw), the employer's handbook specifically 
stated that the employer had the absolute right to terminate 
employees for any reason whenever it wished, and that it was 
not necessary to establish just cause. This express disclaimer 
was held to entitle the defendant to summary judgment 
despite the plaintiff's claim that the handbook referred to fair 
treatment of employees and listed specific grounds for dis-
charge. 

In Steffan v. Health Care and Retirement Corp. of 
America, Inc., 953 F2d 645 (6th Cir. 1992) (aff'd without 
op., full text found on Westlaw), the Sixth Circuit affirmed 
summary judgment where the plaintiff signed a receipt and 
acknowledgement page to the employee handbook which 
provided for at-will employment. The court held the plaintiff 
could not raise a genuine issue of material fact through an 
affidavit which stated that she was told by her employer not 
to bother reading the receipt and acknowledgment page. 
Further, the plaintiff could not rely on oral representations 
made by supervisors or a progressive disciplinary policy in 
overcoming the at-will employment language contained in 
the handbook. 

The Sixth Circuit signaled the limits of the summary 
judgment device in implied contract litigation in Angotti v. 
State Farm Mutual Auto Ins. Co., 948 F2d 1288 (6th Cir. 
1991) (aff'd without op., full text found on Westlaw). There, 
the employee handbook stated that "...continued employment 
is contingent upon, among other things, your demonstration 
of...ability to meet prospecting and production requirements." 
The handbook also provided for termination of employment 
without notice. The Sixth Circuit reversed the award of 
summary judgment to the employer, finding that an at-will 
employment relationship under these circumstances would 
render meaningless the handbook's provision that employ-
ment was contingent upon production requirements. The 
Court also noted evidence that the handbook was meant to 
instill in prospective employees a sense of the types of 
conduct that would place their jobs in jeopardy and, con-
versely, what type of conduct might reasonably be expected 
to better their chances of retaining their employment. 

	

In a series of recent decisions, the Sixth Circuit court has 	Since Rowe, Michigan courts have generally granted 

	

reaffirmed its position taken prior to Rowe that properly 	employers summary disposition where an effective and ex- 

13 



WRONGFUL DISCHARGE 
	

Non-Modification Clauses Requiring Written Just Cause 
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	 Contracts 

press at-will disclaimer is contained in employee handbooks 
or applications. In Baranowski v. Dexter Chevrolet Co., 
Case No 133187 (unpublished) (June 5, 1992), the Court of 
Appeals upheld summary disposition on plaintiff's wrongful 
discharge claim where the plaintiff signed an employment 
application providing for a 90-day probationary period and 
layoff, dismissal, or discharge for any reason at the sole and 
complete discretion of management. 

Similarly, in Corwin v. Electronic Data Systems Corp., 
Case No. 123196 (unpublished) (September 19, 1991), sum-
mary disposition was properly granted where the plaintiff 
acknowledged she signed an employment agreement stating 
her employment could be terminated by either party without 
cause. The court held that even assuming plaintiff was given 
assurances of job security during pre-employment inter-
views, the plaintiff became, as a matter of law, an at-will 
employee once she signed the employment agreement. 

One panel of the Michigan Court of Appeals has shown a 
reluctance to strictly construe the Rowe decision. In Schippers 
v. SPX Corp., 194 Mich. App. 52 (1992), prior op. 186 Mich. 
App. 595 (1990), the Court of Appeals held, on remand from 
the Supreme Court in light of Rowe, that summary disposi-
tion was improperly granted on plaintiff's wrongful dis-
charge claim where the plaintiff testified he received verbal 
assurances from three individuals, including his supervisor, 
that he would have his job until retirement "...unless some-
thing was really wrong." The plaintiff testified he inquired, 
before accepting his position, about his future with the com-
pany. Further, one of the individuals upon whose statement 
the plaintiff relied testified that it was the custom and practice 
of defendant to discharge for "good reason" only. Finally, the 
employee handbook promised fairness to all employees and 
good working conditions. The court rejected the employer's 
argument based on the handbook's statement that it was for 
informational purposes only and no contract was created, 
finding that the handbook was sufficiently ambiguous to 
preclude summary disposition. 

Just as an express at-will disclaimer can result in summary 
disposition for the employer, an improperly drafted employee 
handbook can be the plaintiff's best evidence. In an interest-
ing decision, the Court of Appeals held that where an em-
ployee did not ever recall receiving the employee manual, and 
was unaware of its contents, he could not use the manual to 
create an issue of fact regarding a just cause employment 
contract. Prysak v. R.L. Polk Co., 193 Mich. App. 1; 483 
NW2d 629 (1992). 

The most effective type of at-will disclaimer includes a 
provision requiring that any modification of the at-will rela-
tionship must be contained in a written agreement signed by 
a specific management representative. In a series of unpub-
lished opinions, the Court of Appeals has expressly approved 
non-modification clauses contained on General Motors' em-
ployment applications and agreements, which state that em-
ployment is on a month-to-month basis and any modifications 
had to be in writing and signed by both the plaintiff and the 
employer. See, Freer v. General Motors Corp., Case No 
126599 (April 23, 1992); Gibson and Gibson v. General 
Motors Corp., Case No. 129103 (January 28, 1992); 
Parkinson v. General Motors Corp., Case No. 125956 
(August 9, 1991); Galbert v. General Motors Corp., 
Mich. App. 	(Case No. 124598) (November 22, 1991). 

The effectiveness of a non-modification clause is demon-
strated in Vermiglio v. Lombardi Food Co., Case No. 
113957 (August 7, 1991) another unpublished Court of Ap-
peals opinion. There, the plaintiff signed an employment 
application providing for at-will employment and further 
requiring that any modifications be in writing and signed by 
the employee and an officer of the corporation. The plaintiff 
claimed he received oral assurances from his supervisor that 
he would have a job as long as his sales were good. The Court 
of Appeals upheld summary disposition, finding that the 
alleged oral assurance was insufficient to overcome the at-
will employment agreement contained in the employment 
application. See also, Corwin v. Electronic Data Systems 
Corp., Case No. 123196 (unpublished) (September 19, 1991) 
(non-modification clause in employment agreement required 
summary disposition where plaintiff had no written modifica-
tions of the at-will contract). 

The "Mixed Signal" Doctrine in Light of Rowe 

Prior to Rowe, a series of Michigan Court of Appeals 
decisions held that where an employer expressly states that 
employment is terminable-at-will, but also makes assurances 
of job security or provides for progressive disciplinary sys-
tems, a "mixed signal" is present and a triable issue of fact is 
present on the existence of an implied just cause contract. 
See, Dalton v. Herbruck Egg Sales Corp., 164 Mich. App. 
543,417 NW2d 496(1987); Butzer v. Camelot Hall Conva-
lescent Center, Inc., 183 Mich. App. 194; 454 NW2d 122 
(1989). Following Rowe, many commentators felt that the 
"mixed signal" doctrine would no longer be viable. 

However, the decision in Schippers v. SPX Corp., 194 
Mich. App. 52(1992) (on remand in light of Rowe) earlier op. 
at 186 Mich. App. 595 (1990), indicates that the "mixed 
signal" doctrine is still alive, at least for one panel of the Court 
of Appeals. Despite a remand of the Supreme Court in light 
of Rowe, the Court of Appeals again reversed the trial court's 
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entry of summary disposition even though the employee 
handbook stated that it was for informational purposes only 
and no contract was created. The plaintiff's claim of verbal 
assurances from his supervisor and two other individuals that 
he would keep his job until retirement "unless something was 
really wrong" was sufficient to create an issue of fact. The 
court relied heavily on the plaintiff's testimony that he in-
quired, before accepting the position, about his future with the 
company. Further, one of the individuals upon whose state-
ment the plaintiff relied testified that it was the custom and 
practice of Defendant to discharge only for "good reason." 

In Parker v. Aetna Life and Casualty, 791 F.Supp. 175 
(W.D. Mich. 1991), the court held that a statement on an 
employment application providing that the plaintiff's em-
ployment could be terminated at any time, with or without 
notice, did not entitle the defendant to summary judgment. In 
noting that the defendant also maintained a progressive disci-
plinary policy, the court held that the disclaimer was not 
inconsistent with a just cause termination policy. The court 
held the disclaimer was too ambiguous to warrant a grant of 
summary judgment. 

The language in the employment application in Parker is 
to be distinguished from the language present in Carpenter 
v. American Excelsior Company, 650 F.Supp. 933 (E.D. 
Mich. 1987). In Carpenter, the employment application 
stated that the employment was "...for no definite period" and 
could "...be terminated at any time, without any previous 
notice." The Michigan Supreme Court's decision in Rowe 
relied heavily on the federal district court's decision in 
Carpenter. The employment application in Parker did not 
contain the key language "...for no definite period." This 
language informed the employee that his employment was 
indefinite which, under settled Michigan law, made the plain-
tiff an at-will employee. See, Lynas v. Maxwell Farms, 279 
Mich. 684; 273 NW 315 (1937). 

Recently, in Hatfield v. Johnson Controls, Inc., 
F2d_; 7 I.E.R. Cases 758 (E.D. Mich. 1992), the court 

held that a supervisor who was discharged for smoking in a 
restricted area did not have a cause of action for breach of a 
just cause contract where the employer's handbook gave the 
employer "total discretion" to determine when it will apply 
graduated discipline or discharge. Even though the handbook 
contained progressive disciplinary procedures which estab-
lished just cause contract for violations not included on the 
discretionary list, the court held that the employer had created 
a "zone of discretion" for certain types of offenses, including 
smoking, and employees worked at-will when they engaged 
in listed prohibited conduct. 

Existence of Cause 

In Bradley v. Phillip Morris, Inc., 194 Mich. App. 44 
(1991) lv. den. 	Mich 	(1992) (Slip. Op. Nos. 112019, 
112807), the Court of Appeals adopted the reasoning of a 

Tenth Circuit decision in Summers v. State Farm Mutual 
Auto Ins. Co., 864 F2d 700 (10th Cir. 1988), and found that 
evidence of employee misconduct occurring prior to termina-
tion is admissible as substantive evidence to establish cause 
for termination, even if the employer did not know of the 
misconduct until after the termination. 

The decision in Bradley was relied upon in Johnson v. 
Honeywell Information Systems, Inc., 955 F2d 409 (6th 
Cir. 1992). There, the plaintiff was discharged for unsatisfac-
tory performance for failure to follow the directions of her 
supervisor. During discovery, the defendant learned that 
plaintiff had falsified her employment application regarding 
representations concerning her educational background. The 
Sixth Circuit held that the trial court should have granted the 
defendant's motion for directed verdict, based on the after-
acquired information regarding plaintiff's falsification, since 
such information would bar plaintiff's recovery. 

In Baggs v. Eagle Picher Industries, 957 F2d 268 (6th 
Cir. 1992), the court held that even assuming a just cause 
contract existed, employees who refused to submit to a drug 
test or who tested positive were discharged for just cause. 

In Featherly v. TeleDyne Industries, Inc., 194 Mich 
App 352; 	NW2d 	(1992), summary disposition was 
properly granted to defendant on plaintiff's wrongful dis-
charge claim, where the plaintiff's termination was the result 
of an economic reduction in force. The plaintiff's bare 
assertion that some of his duties were assigned to retained 
employees, and that his position was still needed, did not in 
itself constitute a claim for wrongful discharge. 

In an interesting decision concerning the conflict between 
workers' compensation actions and wrongful discharge claims, 
the Court of Appeals held in Wright v. Nippondenso Manu-
facturing, U.S.A., Inc., Case No. 127534, 130788 (unpub-
lished) (April 9, 1992), that the plaintiff's claim was properly 
dismissed since he had already been found to be disabled in 
a workers' compensation action. Since the plaintiff could not 
have worked even if the alleged contract had been breached, 
he had no cause of action for lost wages. 

Since Rowe, Michigan and federal court decisions are 
more exacting in reviewing the kind of evidence legally 
sufficient to overcome the presumption that employment 
relationships are terminable-at-will in Michigan. Given the 
current state of the law in Michigan, employers who wish to 
retain the right to terminate employment at will, without 
review of their action by a judge or a jury, need only publish 
an effective at-will disclaimer with a non-modification clause. 
Given the attitude of the courts and their willingness to 
enforce express at-will provisions, employers have only 
themselves to blame if they find themselves before a jury 
defending their actions in an implied contract, wrongful 
discharge lawsuit. 
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employees of small businesses. Assessment, 
upgrade, and portfolio coupons, which will 
be funded by federal vocational education 
funds and small user fees, may be exchanged 
by the employees for job-related services 
provided by the schools. 

HB 6146 EMPLOYMENT SECURITY (Bennane) 
Allows striking employees to receive unem-
ployment benefits under certain circum-
stances. 

HB 6155 EMPLOYMENT SECURITY (DeLange) 
Redefines "credit week" by increasing the 
amount of wages an individual must earn in a 
week. 

HB 6161 (Same as SB 1198) EMPLOYMENT DIS-
CRIMINATION (P. Bullard) 
Provides for the enactment of the Workers' 
Free Speech Act which prohibits discrimina-
tion in employment of individuals who re-
frain from or engage outside the course of 
employment in speaking, writing, express-
ing, or publishing their views; in peacefully 
assembling with others; and in engaging in 
political activities. 

HB 6192 (Same as SB 1204) FAMILY LEAVE (M. 
Brown) 
Provides for the enactment of the Family and 
Medical Leave Act. This bill is modeled after 
the federal Family and Medical Leave Act of 
1992 which was recently vetoed by President 
Bush. 

PLAN NOW FOR 
JANUARY AND APRIL 
SECTION MEETINGS 

To promote more efficient planning and (we 
hope) stronger attendance, the Council already has 
set dates for the Section's Winter and Spring meet-
ings. 

The Winter Meeting, consistent with tradition 
and positive member response in years past, will 
again be in Ann Arbor, at Weber's Inn, on Friday 
night and Saturday morning, January 22 and 23, 
1993. We also will keep up the tradition of promi-
nent and entertaining speakers for the Friday night 
banquet, and this year the Saturday morning seminar 
will feature the usual NLRB and MERC updates 
plus a multi-dimensional program focusing on sexual 
harassment and hostile work environment issues. 

The Spring Meeting again will be in Chicago, at 
the Guest Quarters Suites Hotel near Water Tower 
Place and the other attractions of North Michigan 
Avenue, and will feature a Friday evening social 
hour and a Saturday morning session featuring judges 
from both the Michigan Supreme and U.S. Appel-
late Courts. The dates will be April 2 and 3, 1993. 

Please mark both these weekends on your 1993 
calendar now, and plan to join us. 
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