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LISTING ALL COUNSEL ON 
FEDERAL COURT PAPERS—
INSANITY IS CONTAGIOUS     

Stuart M. Israel

“Insanity is contagious.”
Joseph Heller, Catch-22 (1961)

   “Good name in man and woman, dear my lord,
is the immediate jewel of their souls…[who]
filches from me my good name robs me….” 
William Shakespeare, Othello (circa 1603)

Don’t you hate it when opposing counsel in federal 
court files some farblondzhet motion or response and puts 
your good name on his or her papers, along with the name 
of every other lawyer in the case? 

That is a rhetorical question. 

Your name should not be on others’ papers. You do 
not want the federal judge to think that you are signing 
on to the other side’s mishegas.

The other side puts your name on that side’s papers 
because insanity is contagious. The other side caught 
insanity from practicing in Michigan courts.

MCR 1.109(D)(1)(a) and (b)(v), at last inspection, 
say that all documents “prepared for filing” in Michigan 
courts “must contain a caption stating…the name, 
business address, telephone number, and state bar number 
of each attorney appearing in the case” (emphasis added). 
This information must appear in the “first part of every 
document.”

Sometimes that “first part” has several pages listing 
counsel and co-counsel, for plaintiffs and defendants, 
and for various cross- and counter- and intervening 
parties, and—if a corporation is involved—in-house and 
outside counsel, and—if the government is involved—a 
hierarchy of government lawyers. Such lists challenge 
the black-robed reader to figure out exactly who is filing 
what. That’s how it goes in state court.

In contrast, Eastern District of Michigan Local 
Rule 5.1(a)(1)(E)(i) says that “papers presented for 
filing…must include” each filing lawyer’s “name, office 
address, e-mail address, telephone number, and state 
bar identification number.” For clarity, economy, and 
efficiency, only the filing lawyers are listed.

If there is a salutary purpose behind requiring filing 
lawyers to list each and every lawyer in the case, with 
comprehensive contact information, in the “first part” of 
each and every filed paper, I can’t find it in the Michigan 
rules.  

I am not the only juris doctor who still subscribes 
to the principle lex non praecipit inutilia, quia inutilis 
labor stultus—the law does not command useless things, 
because useless labor is foolish.

Take, for example, the direction of one Eastern 
District of Michigan judge—well-versed in the curious 
practices of Michigan courts—who instructs (emphasis 
added): “Captions of motions, briefs and proposed orders 
may never contain extraneous matters such as a listing 
of counsel or other language commonly found in state 
court filings.”

In other words, lex est ratio summa, quae jubet quae 
sunt utilia et necessaria, et contraria prohibet—law is the 
highest form of reason, which commands what is useful 
and necessary and forbids the contrary.

Lex non cogit ad inutilia—the law does not compel 
one to useless things.

Sometimes, despite good intentions, or because of 
inattention or hubris, the law and judges do command 
lawyers to do useless things. In federal court, however, 
listing each and every lawyer on each and every paper is 
not one of those useless commandments. 

So, federal-court opponents, please do not filch 
my good name for listing on your papers, meshuge or 
otherwise. State court insanity should stay in state court, 
and will unless and until the Michigan Supreme Court 
provides a cure. n 
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THE YEAR OF THE FEDERAL 
ARBITRATION ACT

Robert A. Lusk
Civil Resolutions, PLLC - Educators Legal Services, PLLC

So far 2022  has been the year of the Federal Arbitration 
Act (FAA), 9 U.S.C. §§1-16. Congress amended Section 1 to 
carve out sexual harassment/assault claims and the Supreme 
Court interpreted the FAA in the employment context addressing 
preemption, look-through jurisdiction, waiver of right to compel 
arbitration, and the interstate commerce exemption.  If you deal 
with the FAA, you need to know about these changes. 

1. FAA Amended. The amendment prohibits courts from 
enforcing pre-dispute arbitration agreements, over a plaintiff’s 
objection, to the extent they purport to compel the arbitration of 
sexual harassment and assault claims. The amendment defines sex 
harassment claims to include those relating to: “unwelcome sexual 
advances; unwanted physical contact that is sexual in nature, 
including assault; unwanted sexual attention, including unwanted 
sexual comments and propositions for sexual activity; conditioning 
professional, educational, consumer, health care or long-term care 
benefits on sexual activity; or relation for rejecting unwanted 
sexual attention.” Sex assault disputes involve nonconsensual 
sexual acts or sexual contact, as such terms are defined in 18 
U.S.C. § 2246, or similar state or tribal laws.

The amendment applies whether the claims arise under state, 
federal, or tribal law and whether they are brought in state, federal, 
or tribal courts as well as to class or other collective actions.  

Technically, the amendment is not limited to employment, 
though that is where it will have its greatest impact. It does not ban 
arbitrating of sexual harassment or assault claims where a plaintiff 
consents to arbitrate such a claim after the dispute has arisen.

The amendment raises some interesting questions. Why are 
sexual harassment and assault claims treated differently than, for 
example, harassment or assault claims based on race or religion?  
Is it worse to harass or assault someone based on sex than race 
or religion? Is it worse to harass or assault someone who is 
already employed than it is to deny that person a job? The House 
Committee Report, H. Rept. 117-234, attempts to answer these 
questions, through reasonable people can differ about the weight 
and accuracy of arguments advanced in the Committee Report.  

Setting aside the merits or demerits of the amendment, it 
does raise some practical concerns. In the employment context, 
sexual harassment and assault claims are usually paired with other 
employment-related claims. So, if there is a pre-dispute arbitration 
agreement, what happens to the other claims?  Presumably, they 
move forward in arbitration. And then, what happens when 
the arbitrator hands down the award? More precisely, what are 
the preclusive effects of the award on the outstanding sexual 
harassment and assault claims?  

Alternatively, what happens if the court resolves the sexual 
harassment and assault claims before the arbitration is completed?  
Stay tuned. 
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(Continued on page 4)

2. FAA Preemption.  Viking River Cruises v. Moriana, 142 
S.Ct. 1906 (2022) in my view is the most important FAA ruling this 
term. The Court found the FAA preempted the Private Attorneys 
General Act (PAGA) that is part of California’s Labor Code. Until 
this decision, PAGA invalidated class action waivers in arbitration 
agreements and gave an individual, acting on his own behalf or 
on behalf of others, the right to initiate “representative claims” 
to enforce California law on behalf of the State. When such a 
plaintiff filed such a claim in Viking River Cruises, the employer 
moved to compel arbitration and, additionally, to enforce the class 
action waiver in plaintiff’s individual arbitration agreement.  The 
employer’s motion was denied and the appeal followed.

The Supreme Court, per Justice Alito, focused on  FAA 
Section2 of the FAA, which makes arbitration agreements 
“valid, irrevocable, and enforceable, save upon such grounds 
as exist at law or in equity for the revocation of any contract.”  
Section 2 means arbitration agreements may be invalidated 
based on generally applicable contract defenses, such as fraud or 
unconscionability. At the same time, the FAA preempts legal rules 
that apply only to arbitration or that derive their meaning from 
the fact an arbitration agreement is at issue. Therefore, PAGA, 
which had been interpreted to invalidate class action waivers in 
arbitration agreements (e.g., a rule deriving its meaning from the 
fact an arbitration agreement was at issue), was preempted by 
the FAA.  

Viking River Cruises is undoubtedly the most important 
FAA decision from this year’s term, certainly for employment 
lawyers.  Thirty-one years after the Court’s decision in Gilmer v. 
Lane/Interstate Johnson Corp., 500 U.S. 20 (1991), which first 
permitted the arbitration of employment discrimination cases, 
there remains a contingent of lawyers and activists committed to 
the idea that employment cases are somehow qualitatively different 
from other cases and, therefore, not suitable for arbitration.  
Thus, there has been a move afoot to pass PAGA-like laws in 
other jurisdictions to circumvent Gilmer, in general, and, more 
particularly, the Supreme Court’s more recent decision enforcing 
class action waivers in arbitration agreements. Lamps Plus, Inc., 
supra.  Viking River Cruises spiked these efforts, at least for the 
time being.

3. “Look-Through” Jurisdiction Inapplicable to After 
Arbitration Award.  Badgerow v. Walters, 142 S.Ct. 1310 (2022) 
involved a technical but important jurisdictional issue.  Per  Vaden 
v. Discover Bank, 556 U.S. 49 (2009), when a federal court 
considers a motion to compel arbitration, it may “look-through” 
the motion to determine whether it has subject matter jurisdiction 
(i.e., original or diversity) over the underlying controversy.  The 
question  in Badgerow was what happens at the other end of the 
case, when a party moves to confirm or vacate an arbitration award.  
Does the look-through approach still apply?

The facts of the case, as opposed to the jurisdictional issue, 
were straight-forward. Plaintiff filed a civil action in Louisiana 
state court, seeking to vacate an arbitration award in favor of her 
employer. The employer removed the case to federal court and, 
in response to plaintiff’s motion for remand, asserted the federal 
court had jurisdiction via the look-through approach because 
plaintiff’s employment-related claims included claims over which 
the court had original jurisdiction.  The trial court agreed, and the 
Fifth Circuit affirmed.

The Supreme Court reversed, holding the look-through 
approach is not applicable to motions to confirm or vacate 
arbitration awards. Justice Kagan, writing for the Court, based 
her decision on the textual differences between Section 4 of the 
FAA, governing motions to compel arbitration, and Sections 9 and 
10, governing motions to confirm or vacate arbitration awards. 
Section 4 specifically provides the federal court has subject matter 
jurisdiction if it “… would have jurisdiction” over “the controversy 
between the parties … save for the [arbitration] agreement.”  
Sections 9 and 10, on the other hand, lack such language.

Therefore, in this case, while the federal court would have 
jurisdiction for purposes of a motion to compel arbitration (due to 
plaintiff’s federal claim), it did not have jurisdiction to entertain 
her motion to vacate. Badgerow leaves the distinction between 
motions to compel, on the one hand, and motions to confirm 
or vacate, on the other, not as neat and clean as it might be.  
Nevertheless, according to the Court, the distinction accurately 
reflects Congressional intent as embodied in the FAA’s text.

4. Prejudice not Required to Waive Arbitration.  Morgan v. 
Sundance, 142 S.Ct. 1708 (2022) involved a class action by Taco 
Bell employee alleging FLSA violations. Rather than immediately 
moving to compel arbitration, the employer first sough to dismiss 
on procedural grounds. When that didn’t work, the employer 
unsuccessfully attempted to settle the case. Only then, eight 
months into the case, the employer moved to compel arbitration.  
The Eighth Circuit ruled that the delay was insufficient to waive 
arbitration.  

The Supreme Court reversed in a short, unanimous, opinion.  
Justice Kagan acknowledged the existence of a long line of 
decisions, dating back to 1968, requiring prejudice as an element 
of a waiver defense in FAA cases. These decisions were premised 
on federal policy favoring arbitration. However, explained Justice 
Kagan, federal policy favoring arbitration, whatever its ultimate 
dimensions, is simply a Congressional directive to treat arbitration 
agreements like other contracts. Then, turning to general contract 
law, Justice Kagan noted proof of prejudice is not usually required 
as an element of a waiver defense. Therefore, she concluded, there 
was no reason to incorporate such a requirement into the FAA.

Morgan is easy to understand, as far as it goes. However, 
the opinion refers more complicated issues on the horizon. For 
example, will the waiver issue be governed by federal or state law?  
If federal law applies, will the relevant rule be based on waiver, 
forfeiture, or “a different procedural framework.” And if federal 
waiver is the right test, has the defendant “knowingly relinquished 
the right to arbitrate by acting inconsistently with that right?”  
Again, stay tuned. 

5. Interstate Commerce Exemption.  The Court defines the 
scope of the FAA’s interstate commerce exemption in Southwest 
Airlines Co. v. Saxon, 142 S.Ct. 1783 (2022). In response to  
the  complaint, the employer moved to compel arbitration. The 
employee, a supervisor of airline baggage handlers, pushed back 
on the basis he was engaged in interstate commerce and, therefore, 
exempt from the FAA. The airline responded that plaintiff’s duties 
did not require him to leave the state where he was employed and 
so the exemption didn’t apply.
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THE YEAR OF THE FEDERAL 
ARBITRATION ACT
(Continued from page 3)

WRITER’S BLOCK?
You know you’ve been feeling a need to write a 

feature  article for Lawnotes.  But the muse is elusive.  
And you just can’t find the perfect topic. You make 
the excuse that it’s the press of other business but in 

your heart you know it’s just 
writer’s block. We can help.  
On request, we will help 
you with ideas for article 
topics, no strings attached, 
free consultation. Also, we 
will give you our expert 

assessment of your ideas, at no charge.  No idea is 
too ridiculous to get assessed. You have been unpub-
lished too long. Contact Lawnotes editor John Adam 
at jgabrieladam@gmail.com.

The Court, in unanimous court opinion by Justice Thomas, 
adopted the broader view. Echoing Justice Kagan’s reasoning 
in Morgan, Justice Thomas interpreted the FAA’s interstate 
commerce exemption based on the ordinary, contemporary, 
common meaning of the language. Having done so, Justice 
Thomas concluded the exemption, which applies to a “class of 
workers engaged in foreign or interstate commerce,” encompassed 
a broader group than just the pilots and stewards who daily duties 
took them across state lines. Justice Thomas also noted that the 
pro-arbitration purposes of the FAA did not override the proper 
interpretation of the statutory language.

______________

The FAA may be an old statute—signed into law in 1925 by 
President Calvin Coolidge—but the FAA, unlike Coolidge, is still 
alive and kicking. 

The FAA amendment invalidating pre-dispute arbitration 
agreements covering sexual harassment and assault claims is a 
significant change in the landscape for labor and employment 
lawyers. At the same time, Viking River Cruises cuts off an avenue 
for undermining arbitration as a tool for efficiently resolving 
employment discrimination claims.  

The Supreme Court’s unanimous or near-unanimous decisions 
in Badgerow, Sundance, and Southwest Airlines, suggest that  FAA 
application to employment has reached an  equilibrium, at least 
for the time being. n

MICHIGAN SUPREME COURT 
EXPANDS LGBTQ CIVIL 
RIGHTS PROTECTIONS 

Benjamin L. King
McKnight, Canzano, Smith, Radtke & Brault, P.C.

In a landmark 5-2 decision, the Michigan Supreme Court held 
that the Elliot-Larsen Civil Rights Act’s (“ELCRA”) prohibition 
against discrimination “because of…sex” “encompasses 
discrimination on the basis of sexual orientation.” Rouch World 
v. Michigan Department of Civil Rights, ____Mich.___; 2022 WL 
3007805 (7/28/2022).

1.

The Michigan Civil Rights Commission (“MCRC”) in 2018 
published a nonbinding guidance, called “Interpretative Statement 
2018-1,” addressing ELCRA’s prohibition against discrimination 
in places of public accommodation. 2018-1 states that the 
prohibition of discrimination in places of public accommodation 
“because of ... sex” in the ELCRA includes a prohibition of 
discrimination on the basis of sexual orientation and gender 
identity. Pursuant to this interpretation, the MCRC through the 
Michigan Department of Civil Rights (“MDCR”) investigated 
complaints alleging discrimination on account of gender identity 
and sexual orientation.

Rouch involves two acts of alleged discrimination investigated 
by the Michigan Department of Civil Rights (“MDCR”). The 
first involves plaintiff Rouch World, which operates an event 
center, whose owner refused to rent their wedding venue to a 
same-sex couple for religious reasons. The same-sex couple filed 
complaints with the MDCR, wherein they alleged that Rouch 
World discriminated against them on the basis of sex in violation 
of the ELCRA. The second alleged act of sex-based discrimination 
occurred when plaintiff Uprooted Electrolysis denied hair-removal 
services to a transgender woman, also for religious reasons.

The two establishments jointly sued the MDCR seeking 
a declaratory judgment that sexual orientation and gender 
identity are not encompassed by the ELCRA’s prohibition of sex 
discrimination.

2.

In its decision, the Court acknowledges that the Michigan 
Court of Appeals, in Barbour v. Dep’t of Soc. Servs., 198 Mich. 
App. 183 (1993), previously found that the ELCRA’s “because 
of…sex” language does not include sexual orientation. Rouch, 
slip op. at 7. The Court then explains that “developments in the 
law since Barbour have called into question its validity.” Id. The 
Court notes that the federal precedent the Barbour relied upon 
was overruled in Bostock v. Clayton Co., 140 S. Ct. 1731 (2020). 

Relying on Bostock, the Michigan Supreme Court states that 
sexual “orientation is inextricably bound up with sex, because a 
person’s sexual orientation is generally determined by reference to 
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their own sex…the sex of [an] individual is necessary to determine 
their sexual orientation. To discriminate on the basis of sexual 
orientation, then, also requires the discriminator to intentionally 
treat individuals differently because of their sex.” Id. at 11 (internal 
quotations omitted). A person’s “sexual orientation necessarily 
implies conclusions about their sex, and so it is impossible to 
discriminate against a person for the sexual orientation without 
discriminating against that individual based on sex.” Id. at 12 
(internal quotations omitted). A business will be subject to liability 
if it discriminates against an individual based on his or her sexual 
orientation because it “it discriminated against the individual for 
traits it otherwise would have tolerated in a different sex.” Id. at 14.

3.

Justice Zahra, dissenting, argues that the majority’s “opinion 
is a victory for a good many Michiganders” but that “this Court’s 
duty is to say what the law is, not what it thinks the law ought 
to be.” Id. at 17. Justice Zahra writes that “under the Michigan 
Constitution, the Legislature—or the people through the exercise 
of direct democracy—bears the ultimate responsibility to write, 
amend, or repeal the laws of this state. And this Court’s duty is 
to say what the law is, not what it thinks the law ought to be. But 
this is exactly what a majority of this Court has done here.” Id. 
Justice Zahra also argues that the legislature did not intend for the 
ELCRA to cover sexual orientation and that “no person familiar 
with the common usage of the English language in 1976 would 
have understood the ordinary meaning of ‘sex’” to include “sexual 
orientation.” If discrimination because of sex retains its original, 
plain, and single meaning of treating similarly situated biological 
women differently and worse than similarly situated biological 
men, and vice versa, then defendants’ argument that the ELCRA 
prohibits sexual-orientation discrimination on the basis of its 
prohibition of discrimination “because of ... sex” fails.” Id. at 21.

In a separate dissent, Justice Viviano states that “the majority 
has twisted the meaning of the statute by adopting the logic of 
the but-for test without the need for the defendant to have any 
discriminatory intent. This does not reflect the ordinary meaning 
of the statute or the nature of discrimination. Unintentional 
discrimination would seem to be an oxymoron, but the majority 
today endorses it. As a result, the majority has misapplied its own 
test.” Id. at 42. Justice Viviano explains that the ELCRA cannot 
apply in this case because the plaintiffs were not “motivated by 
any prejudice, bias, or animus against, or belief about, men qua 
men or women qua women. They are not accused of misogyny or 
misandry. Instead, they hold certain views—prejudices, biases, 
anima, or beliefs—concerning homosexuality. These beliefs—and 
not anything related to a view on biological sex—are at the center 
of their policies.” Id. at 40.

__________

Rouch is a major change in Michigan law and a victory for 
the LGBTQ community. LGBTQ persons fall within ELCRA’s 
protected class. Many Michigan workers, tenants, home buyers, 
business patrons, and students now have a civil right to “obtain 
employment, housing and other real estate, and the full and 
equal utilization of public accommodations, public service, and 
educational facilities without discrimination.” MCL 37.2102(1). n

A COLLISION IS COMING
TO THE SUPREME COURT:

EMPLOYEE LGBTQ
RIGHTS v. EMPLOYER 
RELIGIOUS RIGHTS

 
Ryan D. Bohannon

Kienbaum Hardy Viviano Pelton & Forrest

Two legal trends are colliding at the U.S. Supreme Court. 
For decades, claims of religious freedom that have made it to the 
Supreme Court have prevailed in every case but one. See, Trump 
v. Hawaii, 138 S.Ct. 2392 (2018) (rejecting claim that banning 
travel from mostly predominant Muslim-populated countries 
violates religious freedom). Over this time, the Supreme Court 
has expanded government funding of religious organizations, 
see, e.g., Carson v. Makin, 142 S.Ct. 1987 (2022) (holding Maine 
had a mandatory obligation to fund religious education), enlarged 
the freedom to express religion, see, e.g., Kennedy v. Bremerton 
School District, 142 S.Ct. 2407 (2022) (holding high school 
football coach had right to pray at the 50-yard line following 
each game), and suggested that the protection of religious liberty 
demands broad exemptions from neutral laws that infringe on 
religious beliefs, see, e.g., Fulton v. City of Philadelphia, 141 
S.Ct. 1868 (2021) (five justices called for applying a heightened 
standard of review).

Over the same time, the Court has consistently recognized 
and expanded LGBT rights.1 During his 30-year tenure on 
the Court, Justice Anthony Kennedy wrote several landmark 
decisions that recognized sexual orientation as a constitutionally 
protected class, Romer v. Evans, 517 U.S. 620 (1996) (holding 
gays and lesbians are protected by the Equal Protection Clause), 
struck down state laws that criminalized same-sex consensual 
sexual conduct, Lawrence v. Texas, 539 U.S. 558 (2003) (ruling 
Texas’s so-called “sodomy” criminal law unconstitutional), and 
held unconstitutional a federal law that defined marriage as a 
“legal union between one man and one woman,” United States v. 
Windsor, 570 U.S. 744 (2013) (holding the Defense of Marriage 
Act unconstitutional).

In the first LGBT rights case after Justice Kennedy’s 
retirement, the Court, in Bostock v. Clayton County, 140 S.Ct. 
1731 (2020), expanded the protections of Title VII of the 1964 
Civil Rights Act to LGBT employees—holding it is impossible to 
discriminate against someone because of their sexual orientation or 
gender identity without discriminating against them based on sex. 
Most recently, the Michigan Supreme Court, in Rouch World, LLC 
v. Dep’t of Civil Rights, Docket No. 162482, 2022 WL 3007805 
(Mich. July 28, 2022), adopted Bostock’s reasoning and held the 
Elliott-Larsen Civil Rights Act also prohibits discrimination based 
on sexual orientation.

The tension inherent in these cases has been recognized by 
the U.S. Supreme Court. Lately, when the Court rules in favor of 

(Continued on page 6)
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one group, it makes a point to note the legitimacy of the other. In 
finding a constitutional right to same-sex marriage, for instance, 
the Court praised religious communities that continue to teach the 
“principles that are so fulfilling and so central to their lives and 
faiths.” Obergefell v. Hodges, 576 U.S. 644, 679 (2015). When the 
Court ruled that a state agency violated the constitutional rights 
of a business owner by showing hostility toward his religious 
objection to LGBT rights, it also noted how “our society has 
come to the recognition that gay persons and gay couples cannot 
be treated as social outcasts or as inferior in dignity and worth.” 
Masterpiece Cakeshop, Ltd. v. Colorado Civ. Rights Comm’n, 138 
S.Ct. 1719, 1727 (2018). And in Bostock, the Court stressed it was 
“deeply concerned” about the religious rights of “some employers” 
and said those rights might “supersede Title VII’s commands in 
appropriate cases.” 140 S.Ct. at 1753-4.

Today, two cases are making their way through the federal 
courts that directly confront employers’ claims of religious liberty 
with Bostock’s central holding that Title VII protects LGBT 
individuals from discrimination. In Braidwood Mgt., Inc. v. EEOC, 
571 F.Supp.3d 571 (N.D. Tex. 2021), the Northern District of 
Texas held that a Christian-owned for-profit business was exempt 
from Title VII’s prohibition of LGBT discrimination under the 
Religious Freedom Restoration Act, 42 U.S.C. § 2000bb, and 
the First Amendment.2 And in Billard v. Charlotte Catholic High 
School, Case No. 3:17-cv-00011, 2021 WL 4037431 (W.D.N.C. 
Sept. 3, 2021), the Western District of North Carolina came to the 
opposite conclusion, holding that a Catholic school violated Title 
VII by terminating the employment of a gay teacher who publicly 
announced his intention to marry. 

This article gives a brief overview of the religious-based 
defenses employers are raising in these cases. It then explains the 
facts, trial court rulings, and pending appeals in the two cases. The 
article concludes by identifying questions that must be addressed 
by the U.S. Supreme Court to bring clarity to this colliding area 
of the law.

A.  Employer’s “Religious” Defenses

In addition to the normal defenses available in any employment 
discrimination case, religious employers accused of LGBT 
discrimination are raising defenses based on their religious beliefs. 
Here are four examples: 

1. Title VII’s Religious Exemptions. Sections 702(a) and 
703(e) of Title VII exempt certain religious organizations from 
Title VII lawsuits. 42 U.S.C. §§ 2000e-1(a), 2000e-2(e). These 
provisions, however, exempt religious organizations from only 
religious discrimination; the provisions merely allow a religious 
organization to employ members of their own religion without fear 
of being sued. See, e.g., Boyd v. Harding Academy of Memphis, 
Inc., 88 F.3d 410 (6th Cir. 1996).

Employers, however, are arguing that courts should take an 
expansive reading of what constitutes a religious organization 
under these provisions. They also argue that since their issues 
with the LGBT community are based in their religious tenets, 
terminating the employment of someone who, for instance, 
marries someone of the same sex should be thought of as religious 
discrimination, not sex discrimination like Bostock commands.

The courts to consider these arguments have rejected them. 
Even if the arguments prevail, Michigan’s religious employers 
would still be prohibited from LGBT discrimination. ELCRA does 
not contain religious exemptions like Title VII’s. It thus would 
still be illegal, under Rouch World, for a religious employer to 
discriminate against an LGBT employee.

2. Church Autonomy Doctrine. The U.S. Supreme Court 
has recognized that the First Amendment’s Establishment Clause 
prohibits excessive government entanglement with religion, and 
that the Free Exercise Clause protects a religious organization’s 
right to decide important matters of faith, governance, and 
religious doctrine. Accordingly, in some cases, a church or other 
religious entity has autonomy from defending against legal claims 
relating to employment decisions. 

The ministerial exemption is one example. If an employee 
qualifies as a “minister,” then the employer is exempt from Title 
VII and ELCRA liability for employment decisions related to that 
individual. See, e.g., Our Lady of Guadalupe Sch. v. Morrissey-
Berry, 140 S.Ct. 2049 (2020). The church autonomy doctrine and 
ministerial exemption, however, do not shield employers from 
Title VII or ELCRA liability for employment claims by employees 
other than ministers.

3. The Religious Freedom Restoration Act. RFRA was 
passed by Congress in reaction to the Court’s decision in 
Employment Division v. Smith, 494 U.S. 872 (1990). In Smith, 
the Court upheld the state’s denial of unemployment benefits to a 
person who was fired for using peyote, even though the use of the 
drug was part of a religious ritual. The Smith Court created the 
rule that a facially neutral law—like the peyote ban—could never 
violate the First Amendment’s Free Exercise Clause no matter how 
much the law burdened religious exercise. 

Fearing how Smith might limit other religious practices, 
Congress passed RFRA to bolster religious liberty protections. 
RFRA essentially operates as a “super statute” over all federal 
government actions that infringe on religious rights. Under RFRA, 
if a court finds that a law “substantially burdens” a party’s sincerely 
held religious belief, the party is entitled to an exception from the 
law unless the government can satisfy strict scrutiny—i.e., the 
government must show the law has a compelling interest and is 
the least restrictive means of furthering that interest. 

The Supreme Court has held that closely held for-profit 
corporations are “persons” entitled to the protections of RFRA. See, 
Burwell v. Hobby Lobby Stores, Inc., 573 U.S. 682 (2014) (holding 
closely held corporations are entitled to a religious exemption from 
the Affordable Care Act’s contraception requirements). In other 
words, if a federal law or regulation has a substantial impact on a 
corporation’s owner’s religious beliefs, the corporation is entitled 
to an exemption unless the government satisfies strict scrutiny. 

A COLLISION IS COMING
TO THE SUPREME COURT:
EMPLOYEE LGBTQ RIGHTS v. 
EMPLOYER RELIGIOUS RIGHTS
(Continued from page 5)
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For-profit employers are now arguing their religious beliefs 
are substantially burdened by Bostock’s interpretation of Title 
VII. To defeat this claim, the federal government must show that 
Title VII serves a compelling interest and it is the least restrictive 
means of meeting that interest. If the government fails to make 
that showing, RFRA entitles employers to a religious exemption 
from Title VII. But RFRA does not apply to state laws and 
regulations. See, City of Boerne v. Flores, 521 U.S. 507 (1997). 
So even if employers have an exemption under RFRA, Michigan 
employers would still be prohibited from discriminating against 
LGBT employees under Rouch World’s interpretation of ELCRA.

4. First Amendment. Employers finally make a series of 
arguments that their First Amendment rights are violated by 
Bostock’s interpretation of Title VII. These arguments take several 
forms. They claim, for instance, that Title VII discriminates against 
religious employers, because the statute contains several “secular” 
exemptions but not an exemption for religious beliefs opposed to 
LGBT rights. They also claim they have a constitutional right not 
to be associated with LGBT individuals that engage in conduct 
that is contrary to their expressive interests. And they claim the 
prohibition against LGBT discrimination violates their right to 
freely exercise their religious beliefs through the operation of 
their businesses. 

If employers succeed at having one of these constitutional 
rights recognized, it would likely prevent enforcement of Bostock, 
Rouch World, and possibly other parts of Title VII and ELCRA 
against these religious employers. Of the two employment cases 
decided in the district courts so far, one has found Title VII 
imposes a RFRA and First Amendment violation against religious 
employers and the other has not.

B.  The Current Pending Cases

1. Braidwood Mgt., Inc. v. EEOC. In this case, a for-profit 
business brought a class action lawsuit seeking a declaratory 
judgment that all “religious employers” nationwide were entitled 
to a religious exemption from Title VII.3 Braidwood employs 70 
employees across a health and wellness center, a vitamin business, 
and a pharmacy. Its sole owner is a devout Christian who does 
not allow Braidwood to employ LGBT individuals because he 
believes to do so would make him “complicit in sin.” Braidwood’s 
lawsuit was filed to protect religious employers’ “ability to require 
their employees [to] live by the teachings of the Bible on matters 
of sexuality and gender.” Braidwood sued the EEOC seeking a 
declaration that the First Amendment and RFRA gave it and all 
similarly situated religious businesses the right to operate their 
businesses “in accordance with their sincerely held religious 
beliefs that homosexual behavior is immoral.” 

In November 2021, Judge Reed O’Connor, a George W. Bush 
appointee to the Northern District of Texas, certified Braidwood’s 
class of religious employers and granted, in part, Braidwood’s 
motion for summary judgment. The Court held that (1) RFRA 
compels a religious exemption to Title VII for religious employers 
as it relates to LGBT discrimination, and (2) Title VII violates 
the First Amendment’s Free Exercise Clause and Freedom of 
Association doctrine. 

The first step in the District Court’s analysis was to determine 

whether strict scrutiny applied to the legal issues. The Court 
determined it did for three separate reasons. First, the Court 
found RFRA applied because Title VII, as interpreted in Bostock, 
“substantially burdened” Braidwood’s and similar employers’ 
religious exercise—the owners were “required to choose between 
two untenable alternatives: either (1) violate Title VII and 
obey their convictions or (2) obey Title VII and violate their 
convictions.” Second, the Court found that Title VII was not a 
religious neutral law because it allowed “secular” exemptions but 
not “religious” exemptions. Third, the Court held that Braidwood 
was engaged in “overt expression regarding its religious views of 
homosexuality and transgender behavior” and therefore had the 
constitutional right not to associate with LGBT individuals. 

These rulings, the Court reasoned, meant that Braidwood 
was entitled to an exemption from Title VII unless the EEOC 
could show Title VII serves a compelling interest and was 
the least restrictive means to achieve that interest. The EEOC 
argued that Title VII’s compelling interest was to eradicate 
workplace discrimination. The Court found this to be an “overly 
broad formulation” that was “undercut” by Title VII’s “secular” 
exemptions. 

To the Court, “preventing all forms of discrimination” simply 
could not be the goal of Title VII, because the statute allows 
employers to discriminate if they employ less than 15 employees 
(§ 2000e), if the employee is a member of the Communist Party 
(§ 2000e-2(f)), or in favor of Native Americans if the employer 
is on or near an Indian reservation (§ 2000e-2(i)). The Court 
questioned how these exemptions with “secular” purposes met 
Title VII’s goal, but an exemption with a “religious” purpose did 
not. The Court held the EEOC failed to offer a satisfactory answer 
to this question and hence ruled that Title VII violated RFRA and 
the First Amendment. 

On January 12, 2022, the District Court enjoined the EEOC 
from enforcing Title VII against Braidwood and similar for-profit 
religious employers in a manner that limits their right to establish 
employment policies in accordance with their sincerely held 
religious beliefs. The EEOC has appealed the ruling to the Fifth 
Circuit.

2. Billard v. Charlotte Catholic High School. In this case, 
the plaintiff, a gay man, was a former teacher at a Catholic school 
in North Carolina. For 12 years, the plaintiff taught English and 
drama classes on a full-time basis. When he retired, he stayed 
on as a part-time substitute English teacher. There was evidence 
in the record that the school had known for several years about 
the plaintiff’s sexual orientation and his long-term romantic 
relationship with his partner. 

Although the plaintiff taught at a Catholic school, the school 
discouraged teachers from instructing students on religious 
matters. And the school did not require its teachers to undergo 
religious training or even be Catholic or Christian. But teachers 
were expected not to publicly engage in conduct or advocacy that 
contradicts the moral tenets of the Catholic Church—including 
the Church’s belief that marriage should be between a man 
and a woman. So when the plaintiff announced on Facebook 
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that he intended to marry his partner, the school terminated his 
employment. 

The plaintiff filed suit for sexual orientation discrimination 
under Title VII. In September 2021, Judge Max O. Cogburn Jr., an 
Obama appointee to the Western District of North Carolina, held 
the plaintiff’s termination violated Title VII. By ruling in favor of 
the plaintiff, the District Court rejected the employer’s attempt to 
raise four “religious” defenses to the lawsuit.

First, the Court held Title VII’s religious exemptions did 
not apply to the case, because those only allowed the Catholic 
employer to discriminate against non-Catholics. The employer’s 
argument that it was motivated by religious beliefs was unavailing 
because it was inescapable that the plaintiff’s sex was the deciding 
factor in the termination decision.

Second, the Court held that the ministerial exemption did not 
apply to the plaintiff. The school did not allow the plaintiff to teach 
religion or require that he be Catholic or Christian. The plaintiff 
played very little to no role in the religious mission of the school.

Third, the Court held that under the plain language of RFRA, 
it did not apply to suits between purely private parties. To support 
this argument, the Court cited “nearly uniform precedent” from 
multiple jurisdictions that concluded RFRA does not apply when 
the government is not a party. See, e.g., General Conf. Corp. of 
Seventh-Day Adventists v. McGill, 617 F.3d 402, 410 (6th Cir. 
2010).

Finally, the District Court rejected the employer’s First 
Amendment claims to freedom of expression and freedom from 
association. Those rights, the Court held, were inapplicable in the 
commercial context. 

And even if strict scrutiny applied to the RFRA or the 
constitutional issues, the Court found that Title VII’s goal of 
protecting employees from discrimination to “easily satisfy the 
compelling interest test.” Unlike the Texas District Court, this 
District Court balanced the Title VII goals against the Catholic 
School’s interest is not associating with a gay teacher. The 
plaintiff’s right to be free from discrimination in employment 
was “a compelling interest of the highest order” that could not 
be achieved through less restrictive means. On the other hand, 
the Court found the Catholic school’s interest to be minimal, 
considering the school’s mission was clearly not carried out by its 
teachers who were told to refrain from teaching religious topics 
and were not required to be Catholic.

On March 18, 2022, the North Carolina District Court entered 
judgment in favor of the plaintiff for $55,000 plus fees, costs, and 
interest. The employer has appealed to the Fourth Circuit. 

C.  Looking Ahead

Both Billard and Braidwood are currently scheduled to 
complete briefing this Fall. The Appeals’ Courts rulings, therefore, 
can be expected in late Fall or, more likely, early Winter. And as 
this article was going to the press, the U.S. District Court for the 
District of Maryland ruled that a Catholic employer violated Title 
VII by terminating the spousal health insurance benefits of a gay 
man’s husband. See, Doe v. Catholic Relief Services, Case No. 
20-1815, 2022 WL 3083439 (D. Maryland Aug. 3, 2022). The 
District Court rejected the employer’s religious defenses for the 
same reasons they were rejected in Billard. If any of these Courts 
ultimately rule in favor of religious expression over LGBT anti-
discrimination laws, there are numerous questions that will need 
to be addressed in the employment context. 

How far, for instance, do religious rights extend to corporate 
employers? Do only closely held entities share the religious rights 
of their owners? What percentage of ownership of a closely held 
entity must share a particular belief to confer the religious rights 
of the owners to the entity? 

And how will these rulings affect state anti-discrimination 
constitutional provisions, statutes, regulations, or cases like Rouch 
World that do not contain federal statutory exemptions for religious 
employers? 

Can religious employers discriminate beyond LGBT 
employees based on their sincerely held religious beliefs? What if 
an employer believes interracial marriage, inter-religious marriage, 
or specific gender roles are immoral? It’s hard to imagine the 
Supreme Court in the 1960s carving out a religious exemption 
from Title VII for employers to discriminate like that. Yet the 
Court today seems poised to do something similar. What makes 
this situation different? 

Over the last 30 years in these two lines of cases, the Supreme 
Court attempted to simultaneously uphold traditional religious 
values and LGBT rights as equal constitutional principles. But 
most organized religions have not yet fully accepted LGBT rights 
in the way they have accepted other forms of diversity. Something 
must give. 

Eventually, the Supreme Court will have to resolve these 
issues and explain its reasoning. Next term, the Court will 
consider the Tenth Circuit’s ruling in 303 Creative LLC v. Elenis, 
6 F.4th 1160 (10th Cir. 2021), which raises the question whether 
a wedding website designer has a First Amendment exemption to 
a state anti-discrimination law to decline to provide services for 
same-sex marriages. The ruling may provide insight as to how the 
Supreme Court will decide employment cases.

—END NOTES—
1  The term LGBT is an abbreviation to encompass the entire spectrum of gender and 
sexual expression that Bostock v. Clayton County, 140 S.Ct. 1731 (2020) held were 
protected characteristics under Title VII of the 1964 Civil Rights Act.

2  The case was filed in the N.D. of Texas as Bear Creek Bible Church & Braidwood 
Management, Inc. v. EEOC, Civil Action No. 4:18-cv-00824-O. Only a portion of the 
N.D. of Texas’ ruling was appealed and the Fifth Circuit granted the plaintiffs request 
to rename the case Braidwood Mgt., Inc. v. EEOC.

3  This case also involved claims of a church and justiciability defenses not discussed 
in this article. n
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SCOTUS ON FAA AND 
RELIGION IN PUBLIC 

EMPLOYMENT
Blake C. Padget 
Butzel Long, PC

Supreme Court Rules Courts Cannot Create Arbitration 
Specific Variants of Federal Procedural Rules. Morgan v. 
Sundance Inc., 596 U.S. ____ (2022), involved an employment 
dispute between a taco bell employee and the owner. When 
applying for the job, the employee signed an agreement to “use 
confidential binding arbitration instead of going to court” to 
resolve any employment dispute. Despite that acknowledgment, 
the employee later brought a nationwide collective action against 
Sundance for violations of the Fair Labor Standards Act.  

The substance of the Morgan’s FLSA claim are not important, 
but it is important to know that Sundance did not initially seek 
to compel the employee to arbitration. Sundance filed a motion 
to dismiss the suit and also engaged in mediation, both of which 
were unsuccessful. After unsuccessful mediation, Sundance filed 
a motion to stay litigation and compel arbitration under Sections 
3 and 4 of the Federal Arbitration Act (FAA). In response, 
Morgan argued that Sundance had waived its right to arbitrate by 
litigating for nearly eight months. Sundance argued that it asserted 
its right to arbitration as soon as the Supreme Court’s decision 
in Lamps Plus, Inc. v. Varela, 587 U. S. ___ (2019), clarified 
that the arbitration would proceed on a bilateral (not collective)  
basis.

The district court applied Eighth Circuit precedent on waiver 
of the right to arbitration—that a party waives its right to arbitrate 
if it knew of the right and  “acted inconsistently with that right,” 
and “prejudiced the other party by its inconsistent actions.” The 
district court denied Sundance’s request to arbitrate. But the 
Eighth Circuit reversed, finding that there was no prejudice to the 
employee and ordered the case to arbitration. 

The Supreme Court reversed the Eighth Circuit, finding that 
the FAA makes clear that courts are not to create arbitration-
specific procedural rules. As such, it was improper for Eighth 
Circuit to include a “prejudice” factor. Instead, the Court should 
apply the same analysis it would when assessing waiver in any 
context. Traditionally, a federal court assessing waiver does not 
ask about prejudice, just the party’s “intentional relinquishment 
or abandonment of a known right.” As such, the Court vacated 
the decision below and remanded to the Eighth Circuit for 
consideration without the prejudice prong of its waiver analysis. 
Importantly, this decision means the Court may invalidate any 
arbitration-specific variants of federal rules that are percolating 
in federal courts. 

First Amendment Protects Public Employees Personal 
Religious Observance. Kennedy v. Bremerton School District, 
597 U.S. ____ (2022), addressed the protections of the free 
exercise and free speech clauses of the First Amendment to public 
employees. Petitioner worked as a high school football coach in 
the Bremerton School District. His employment was terminated 
after he knelt at midfield after games for a personal prayer. 

The coach asserted that termination violated his First 
Amendment Free Speech and Free Exercise rights. The district 
court found that the “sole reason” for the decision to discharge 
the coach  was the district’s perceived “risk of constitutional 
liability” under the Establishment Clause for the coach’s 
“religious conduct,” i.e. his prayers. The district court ruled for 
the school district and the Ninth Circuit affirmed. 

The Supreme Court found the coach met his burden that 
the district’s conduct was a violation of the Free Speech and 
Free Exercise clauses. The school district could not meet its 
burden to justify its restrictions on the coaches’ prayer under 
strict or intermediate scrutiny. The Supreme Court referred to 
“historical practices and understandings” and concluded that 
the Establishment clause does not require the district to prevent 
the coach from exercising his religious freedoms because the 
“constitution neither mandates nor permits the government to 
suppress such religious expression.” n

SIXTH CIRCUIT ON 
NON-PARTY LIABILITY 

AND “DUELING 
DECLARATIONS” IN 

ARBITRATION
Russell S. Linden

A good introduction tells you what you need to know: 

Thapar, Circuit Judge. Arbitrators have broad 
authority. The question here is whether that 
authority allows the arbitrator to bind a non-
signatory (someone who hasn’t signed an 
underlying arbitration agreement) to an arbitration 
award. He could if there’s clear and unmistakable 
evidence that the non-signatory agreed to arbitrate 
that question. But the district court didn’t resolve 
this fact-intensive threshold issue. So we vacate 
and remand.

Greenhouse Holdings, LLC v. Int’l Union of 
Painters,  No. 21-6164 (6th Cir. 08/08/22).

The issue was whether the arbitrator could bind 
non-signatory owners who owned 90% of the employer 
LLC.  The employer LCC was signatory to a CBA. The 
district court vacated the arbitration award against the 
non-signatory because the judge was not convinced that 
the non-signatory had “assented to the CBA.”  Providing 
cogent thoughts on the applicable standards, the Sixth 
Circuit reversed and remanded on whether the non-
signatory consented to arbitrate. The Sixth Circuit found 
a factual dispute based on “dueling declarations” between 
union counsel and the company counsel. 

Greenville provides an excellent discussion on the 
issue of binding non-CBA signatories to arbitration.  As 
Judge Thapar noted, “Simply showing up at arbitration 
doesn’t constitute consent.” n 
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TO ZOOM OR NOT TO ZOOM: 
THAT IS THE 
QUESTION
Steven H. Schwartz

Steven H. Schwartz & Associates, 
P.L.C.

Before the pandemic, bargaining, 
arbitration, and mediation was done with all the parties in the 
same room, except when the mediator separated the parties into 
different rooms.  With the pandemic and shutdown of courtrooms 
and offices, parties who wanted to move their matters forward 
adapted by using virtual platforms such as ZOOM, Google-Meets, 
and Ring Central.  With remote work replacing work in offices, 
these platforms have become the “new normal” for staff and 
other non-adversarial meetings. Despite generational differences 
in attitude towards the necessity of having in-person meetings, 
virtual meetings have been accepted by many labor relations 
professionals as trustworthy, efficient, and practical.  In the future, 
how, or should, virtual meetings be integrated into labor relations 
and employment matters?

Bargaining. Traditional bargaining 
involves labor and management bargaining 
teams sitting across a conference room for 
hours, with numerous meetings.  Much of 
the time is spent in waiting for the other party who takes a lengthy 
caucus.  While sitting in caucus, waiting for the other side to 
prepare a response, the organization’s core function is not being 
performed by management or by the union-represented employees. 
Negotiations may be delayed, or be ended early, because the union 
staff representative or management’s negotiator must travel to or 
from the negotiation site.  Members of the union’s committee who 
work on other shifts may be inconvenienced by having to come to 
the negotiation site, instead of participating from home.

Face-to-face negotiations have the advantage of the “personal 
connection” between the two parties physically being in the same 
room and being able to observe the other side’s reactions to 
proposals.  It also has the advantage that the two lead negotiators 
can step out of the main bargaining room for a sidebar conversation, 
to talk candidly with each other.

Particularly if the parties have a good working relationship and 
have some basic level of trust, negotiations through a virtual forum 
can be effective.  A significant number of CBAs were negotiated, 
out of necessity, during the pandemic shutdowns.  Short meetings, 
such as the initial meeting to introduce the committees and to 
present opening proposals, frequently take an hour or less, can be 
done virtually.   Similarly, when negotiations are down to a few 
issues, it may be more efficient to meet virtually, rather than have 

FOR WHAT 
IT’S WORTH

Barry Goldman
Arbitrator and Mediator

BOOK REVIEW
How Minds Change: 

The Surprising Science of 
Belief, Opinion, and
Persuasion (2022)

David McRaney has written 
an extraordinarily impressive book. 
I have two reasons for saying so. 
At the simplest, most quantitative 
level, I can tell by counting the 
yellow stickies I have poking out of 
my copy. I read with a pad of yellow stickies at my side. 
I stick one in when I come to a reference I want to follow 
up, a phrase I want to steal, or an idea I want to think about 
some more. When I finished How Minds Change there were 
more yellow stickies in it than I remember ever seeing in a 
book before. The second way I can tell is that as soon as I 
finished it I started reading it again. I don’t remember ever 
doing that before. 

This is my wheelhouse. I’ve read hundreds of books 
on persuasion. I wrote one myself. But this one worked 
on me in a new way. The analogy that kept occurring to 
me comes from when I was learning to play golf. People 
kept telling me to “swing through the ball.” It was the one 
piece of advice everyone repeated. And then one day I did 
it. I never got any good at the game, but I never forgot the 
moment when “swing through the ball” changed from a 
four-word phrase into a physical action, a thing I could do. 
I remember what I said the moment it happened. “Oh,” I 
shouted, “Swing through the ball!” 

I haven’t conducted a mediation since I read this book, 
but I’m eager to do it. My prediction is that several of the 
hoary old maxims from my mediation training decades 
ago have taken on a more immediate, more real meaning. 
“Establish rapport.” “Paraphrase.” “Plant the seeds of 
doubt.” “Concentrate on interests, not positions.” I’ve been 
repeating those phrases to my negotiation students since 
the eighties. Now, I feel I’m ready to do what those words 
are intended to convey. I’m ready to swing through the ball.

McRaney trained as a journalist, not a scientist. He 

knows how to tell a story. And he’s been on the human 
cognition, behavioral economics beat for years. His first two 
books, You Are Not So Smart in 2011 and You Are Now Less 
Dumb in 2013 are about the biases and cognitive illusions 
that make our thinking “predictably irrational,” to borrow 
Dan Ariely’s term. 

Those books are fun in a wry sort of way, but they 
are fundamentally pessimistic. By now the basic outline is 
familiar. Our brains are the product of natural selection and 
the struggle for survival in the ancestral environment. They 
were designed to solve problems very different from the 
ones we face today. And the mismatch causes us to make 
stupid mistakes. 

This book is different. It is just as amusing, just as well-
researched and well-written, and just as clever, but it is not 
wry or ironic. It’s touchingly optimistic. 

Beneath this change of heart is a change in thinking. 
The Enigma of Reason by Hugo Mercier and Dan Sperber is 
the text that underpins the change. In Mercier and Sperber’s 
account, there is a key distinction between the, often bad, 
reasoning we do alone and the, often optimal, decision-
making we do in groups. We evolved to perform both roles. 

A mediator should be working to create the sense 
that we are trying to solve a problem together, that we are 
reasoning as a group. This is what “build rapport” means. 
The idea is to convey to the person you are attempting to 
persuade that you view them as one of us.

If they believe that your position is that they are 
gullible or stupid or deluded or in the wrong group 
or a bad person, then of course they will resist, and 
the facts will now be irrelevant.

But if you are able to establish trust, if you really build 
rapport, you provide them the opportunity to self-persuade. 
All persuasion, McRaney says, is self-persuasion. He 
suggests you ask them:

to put a number on their feeling of confidence from 
zero to one hundred…. If a person says they are 
an eighty out of one hundred, you can ask: “Why 
not one hundred?” 

I’ve been saying for many years that the only way the 
field of dispute resolution will develop into a legitimate 
area of study with a legitimate body of knowledge is if 
somebody collects the data and does the math. McRaney 
reports there are armies of graduate students and activists 
with GoPro cameras strapped to their chests conducting tens 
of thousands of persuasion conversations and poring over 
the recordings to tweak the model. The data is coming in. 
We are on the right track. n
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  VACCINE MANDATES, 
EVICTION BANS, ABORTION 

RESTRICTIONS—MERITS 
KEY TO PRELIMINARY 

INJUNCTIONS    

John G. Adam

In my experience, preliminary injunctions focus on the merits. 
See, e.g., Pacheco v. Honeywell Int’l., 289 F.Supp.3d 1011, 1019, 
1029 (D. Minn. 2018) (preliminary injunction preserving pre-65 
retiree health care until resolution on the merits under Rule 56 or at 
trial), rev’d 918 F.3d 961 (8th Cir. 2019) and Cooper v. Honeywell 
Int’l., 2017 WL 213997 (W.D. Mich.) (internal citations omitted) 
(preliminary injunction preserving pre-65 retiree health care until 
resolution on the merits), rev’d 884 F.3d 612, 622 (6th Cir. 2018).  
I review the Rule 65 injunction factors and recent Supreme Court 
cases highlighting the merits factor.  

 

Sixth Circuit: four factors

Preliminary injunctions are an “extraordinary and drastic 
remedy” involving the “exercise of a very far-reaching power, 
which is to be applied only in the limited circumstances which 
clearly demand it.” S. Glazer’s Distribs. of Ohio v. Great Lakes 
Brewing Co., 860 F.3d 844, 849 (6th Cir. 2017) and Leary v. 
Daeschner, 228 F.3d 729, 739 (6th Cir. 2000).  

When assessing Rule 65(a) injunctions, courts weigh four 
factors: (1) whether the plaintiff is facing immediate, irreparable 
harm, (2) the likelihood that the plaintiff will succeed on the 
merits, (3) the balance of the equities, and (4) the public interest. 
See Nken v. Holder, 556 U.S. 418, 434 (2009) and D.T. v. Sumner 
County, 942 F.3d 324, 326 (6th Cir. 2019).

Supreme Court: vaccine mandates, eviction bans,
and abortion bans

OSHA ordered 84 million Americans to get a COVID–19 
vaccination or undergo weekly medical testing at their own 
expense. In a 6 to 3 per curiam decision, NFIB v. OSHA, 142 S.Ct. 
661 (2022), the Supreme Court stayed OSHA from implementing 
its vaccine rule because the rule exceeds OSHA’s statutory 
authority. The Supreme Court, citing Sixth Circuit Judge Sutton’s 
dissenting opinion (citations omitted) held at 665-666: 

Applicants are likely to succeed on the merits of their 
claim that the Secretary lacked authority to impose 
the mandate. Administrative agencies are creatures of 
statute. They accordingly possess only the authority that 
Congress has provided. The Secretary has ordered 84 
million Americans to either obtain a COVID–19 vaccine 
or undergo weekly medical testing at their own expense. 
This is no “everyday exercise of federal power.” It is 

instead a significant encroachment into the lives—and 
health—of a vast number of employees. “We expect 
Congress to speak clearly when authorizing an agency 
to exercise powers of vast economic and political 
significance.” There can be little doubt that OSHA’s 
mandate qualifies as an exercise of such authority.

The dissenters would have found that the “applicants are not 
‘likely to prevail’ under any proper view of the law” as OSHA’s 
vaccine mandate “perfectly fits the language of the applicable 
statutory provision.” 

In contrast, in a 5 to 4 vote, the Supreme Court refused to stay 
the  Secretary of Health and Human Services’ COVID–19 vaccine 
mandate directed at healthcare workers whose employers receive 
Medicare and Medicaid Funds. This mandate rule is “necessary 
to promote and protect patient health and safety” in the face of the 
ongoing pandemic” and this rule “fits neatly within the language 
of the statute,” making sure that healthcare workers “take steps to 
avoid transmitting a dangerous virus to their patients is consistent 
with the fundamental principle of the medical profession: first, do 
no harm.”  Biden v. Missouri, 142 S.Ct. 647, 652 (2022).

The CDC also lost at the Court. The CDC “imposed a 
nationwide moratorium on evictions in reliance on a decades-old 
statute that authorizes it to implement measures like fumigation 
and pest extermination.” As in the OSHA case, the Supreme Court 
held the CDC lacked statutory authority to impose the moratorium 
and upheld the injunction banning the CDC eviction moratorium. 
Alabama Ass’n of Realtors v. Dep’t of Health & Hum. Servs., 141 
S. Ct. 2485, 2486 (2021).

The Court found the CDC had “virtually” no chance to prevail 
on the merits, almost ridiculing the CDC interpretation of the 1944 
fumigation and pest extermination statute, at 2486:

And careful review of that record makes clear that 
the applicants are virtually certain to succeed on the 
merits of their argument that the CDC has exceeded 
its authority. It would be one thing if Congress had 
specifically authorized the action that the CDC has taken. 
But that has not happened. Instead, the CDC has imposed 
a nationwide moratorium on evictions in reliance on a 
decades-old statute that authorizes it to implement 
measures like fumigation and pest extermination. It 
strains credulity to believe that this statute grants the 
CDC the sweeping authority that it asserts.

The Court took a swipe of the CDC using “even if” set-up, 
141 S. Ct. at 2489: “Even if the text were ambiguous, the sheer 
scope of the CDC’s claimed authority under § 361(a) would 
counsel against the Government’s interpretation.” 

In the Texas abortion case, the five-member majority ruled 
that the while the “applicants now before us have raised serious 
questions regarding the constitutionality of the Texas law” they 
present “complex and novel antecedent procedural questions on 
which they have not carried their burden.” Whole Woman’s Health 
v. Jackson, 141 S. Ct. 2494, 2495 (2021). In other words, the 
Court told the plaintiffs: maybe you will win, but not until the 
Texas state courts rule. n 
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COFFEE: RAISE A CUP?
Dr. Joel K. Kahn

It’s 11 a.m. You are working on a motion and did not sleep 
well. You know you had two cups of coffee already, but your 
willpower is not high, and you need some energy. Do you go 
for cup number three?  Coffee is the most heavily consumed 
caffeinated beverage worldwide. Can you have more coffee and 
not worry?

Good news. There is an avalanche of recent data pointing to 
the health benefits of coffee, preferably black in a mug or stainless-
steel carrier, and you can get that motion done with clarity and 
no guilt.

Recent science shows that coffee can be a lawyer’s best 
friend: 

1) A review article in June, 2022 evaluated all the science 
linking caffeine found in coffee an brain protection, particularly 
from Alzheimer’s Disease. The majority of studies found that 
coffee is “neuroprotective” against dementia supported by animals 
studies that confirm the same.

2) In late 2021 a scientific review article dound that 2-3 cups 
of coffee daily (mild to moderate consumption) was associated 
with lower rates of high blood pressure, diabetes mellitus, and a 
disorder called the metabolic syndrome. Higher tea consumption, 
particularly green tea, had the same benefits.

3) There was a sigh of relief in September, 2021 when a study 
incorporation almost 400,000 subjects look at coffee consumption 
and heart rhythm abnormalities and disrupted the conventional 
thinking that more coffee is a risk. Each additional cup of coffee 
was associated with a lower risk of heart arrhythmia including 
atrial fibrillation. 

4) How about overall mortality? In May 2022 over 150,000 
participants were evaluated for coffee intake and all causes of 
death in follow up. Moderate coffee consumption of up to 4.5 
cups daily was associated with a lower risk of death of any cause. 
Furthermore, death from cancer and heart disease specifically 
was also lower. It was unclear if coffee sweetened with artificial 
products had the same protective effects.

5) Additional science studies have observed lower risks of 
diabetes type 2, Parkinson’s Disease, heart failure, depression, 
obesity, and colon cancer with regular coffee consumption. 

6) Coffee and a rise in cholesterol has been a concern for 
almost 40 years due to a chemical in coffee called cafestol. Some 
studies have shown that preparing your coffee with a disposable 
paper filter (I prefer brown paper) removes the cafestol and brews 
like espresso without a filter may be a risk long term for heart 
health. 

So, at 11 a.m. with a motion to finish, reaching for your 3rd 
cup of Joe is a safe choice. I would recommend avoiding coffee 
in Styrofoam and plastic cups and focus on filtered black coffee 
in a mug or a stainless carrier. 

Coffee is one of the richest sources of antioxidants in the 
diet and can be enjoyed without guilt or harm for most people. n

Editor’s Note — Joel Kahn, MD, FACC, is a practicing 
cardiologist and a clinical professor at Wayne State 
University School of Medicine. 

LAWYER WELLNESS
Stuart M. Israel

“Get sick, get well…”—Bob Dylan, Subterranean Homesick 
Blues

I saw my doctor (medical, not juris) recently for an annual 
“wellness” examination. One question (government-mandated, 
necessary to Medicare coverage, apparently) was: “Over the past 
two weeks have you felt down, depressed, or hopeless?”

“Of course,” I answered. “I read two daily newspapers, get 
news on cable and on-line, shop for groceries, and buy gas. Who 
isn’t down and depressed?” I then had to explain to my stone-
faced medical interlocutor that I was being ironic—that I was not 
clinically depressed. 

Apparently, my explanation demonstrated that my wellness 
level was close enough for government work. I passed the exam 
and left without any crisis-line phone numbers, new prescriptions, 
or referrals to specialists. I did get a handout titled Learning About 
Depression. “Oh, we now give that to everybody,” the medical 
assistant said, unironically.

1.  What is this thing called wellness?

Merriam-Webster says wellness is “the quality or state 
of being in good health as an actively sought goal.” Antonyms 
include sickness, unhealthiness, and unsoundness. 

It had escaped my attention that not just wellness—but lawyer 
wellness—had become a big thing and, as the Beatles might say, 
it’s getting bigger all the time.

How did this happen? To borrow from Hemingway, “gradually 
and then suddenly.” 

2.  Lawyer wellness.

The American Bar Association (ABA) says that many in 
the legal profession are in crisis, many others are unhappy and 
unfulfilled, and “more can and should be done to improve the 
health and well-being of lawyers.” There are three “reasons to 
care about well-being” says the ABA Presidential Working Group 
to Advance Well-Being in the Legal Profession: (1) “it’s the right 
thing to do”; (2) “it impacts competence”; and (3) “it’s good for 
business.”

The ABA “launched” a Well-Being Campaign in 2018 “to 
improve the substance use and mental health landscape of the 
legal profession, with an emphasis on helping legal employers 
support” a “healthy work environment” and “work” to “building 
a better future.”

The University of Michigan Law School “joined” the ABA 
Well-Being Campaign, recognizing the  “need to support lawyer 
well-being” and “address” the legal profession’s “troubling rates 
of alcohol and other substance-use disorders, as well as mental 
health issues.” 

The State Bar of Michigan (SBM) has had a Lawyers and 
Judges Assistance Program (LJAP) for some time, to help legal 
professionals “optimize their general wellness.” The SBM LJAP 
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provides counseling and referrals, has a toll-free “helpline,” offers 
advice and self-assessment checklists, and presents the “Practicing 
Wellness” column monthly in the Michigan Bar Journal.

As the saying goes, the future lies ahead. Last May, the SBM 
and the Michigan Supreme Court formed their Task Force on Well-
Being in the Law, “responding to studies indicating that lawyers, 
judges and law students suffer from higher-than-average rates of 
problem drinking and substance abuse, anxiety, depression, and 
stress.”

3.  Wellness Essentials. 

The ABA identifies six “dimensions of lawyer well-being” 
among its 80 “tips for lawyer thriving.” The “dimensions” are 
occupational, emotional, physical, intellectual, spiritual, and 
social.

One Michigan Bar Journal column—”Wellness Checklist” 
by Tish Vincent, in February 2013—lists “six essentials” to 
“increase” lawyer wellness: sleep, nutrition, exercise, emotional 
intelligence, community involvement, and spiritual health. 

Problematic “addiction,” the column notes—to, e.g., alcohol, 
drugs, gambling, or work—”has  been defined as a spiritual 
wound.” There is “danger” in “ignoring our spiritual well-being.” 
Spiritual health means “we are serene, realistic about our strengths 
and weaknesses, and accepting of others.” “We may approach 
spiritual health through organized religion, meditation, yoga, 
12-step groups, or other paths.” 

The column concludes: “Regardless of the demands of your 
education or profession, your wellness needs to be your first 
commitment each day.”

You can read much more at (1) americanbar.org, which 
provides a Well-Being Toolkit for Lawyers and Legal Employers; 
(2) lawyerwellbeing.net, the site of The Institute for Well-Being in 
Law, an ABA-related non-profit “dedicated to the betterment of the 
legal profession by focusing on a holistic approach to well-being” 
and “driven to lead a culture shift in law to establish health and 
well-being as core centerpieces of professional success”; and (3) 
michbar.org, which has information about the LJAP, offers support 
and resources, posts past “Practicing Wellness” columns, and will 
no doubt report on the new Michigan Task Force on Well-Being 
in the Law. 

4.  The therapeutic ethos. 

Help for lawyers, judges, and law students in extremis is 
a good thing, but wellness has a broader societal context, as 
exemplified by Francis Fukuyama’s 1998 book review in The 
Public Interest titled “The Therapeutic Society.”

Fukuyama addressed the “therapeutic ethos” which posits “a 
self that at its core, consists not of reason but of feelings.” This 
concept is at the center of current debates within education, the 
media, and politics, about objectivity, individual responsibility and 
autonomy, Enlightenment values, systemic and cultural influences 
“external to the self,” “lived experience,” truth(s), and the role and 
limits of law in governing human relations and behavior. These 
matters are fundamental to legal profession concerns about liberty 
and its constraints, ascertaining facts, defining due process, and 
the operation of and access to what we call the justice system. 

Differing views on these matters inform debates about, e.g., 
whether the LSAT should be a measure for law student selection; 
whether becoming a lawyer truly requires an undergraduate degree, 
three (expensive) years of law school, and a bar examination; what 
the law school curriculum should (and need not) include; and 
what various weights the criminal justice system ought to give to 
deterrence, punishment, incarceration, and rehabilitation. 

5.   How many wellness counselors does it take to screw in a 
light bulb?

Fukuyama offered an example of the “therapeutic ethos” in 
the education “movement” which began in the 1980s, holding 
that self-esteem and “authenticity” are “to be built…not through 
hard work and self-discipline but by getting in touch with one’s 
feelings.” 

Fukuyama cited a study in which 68 percent of American 
students felt they were “good at mathematics” compared to 23 
percent of Korean students, although the “the Koreans scored 
highest in actual math achievement while the Americans scored 
the lowest.” Discrepancies between favorable self-perception and 
less-favorable performance later came to be called the Dunning-
Kruger effect.

Fukuyama noted that the “fairly widespread” antipathy for 
lawyers in popular humor was not matched by “jokes about inane 
or greedy mental-health professionals.” This is so despite the 
expanding “numbers of psychologists, psychiatrists, therapists, 
mental-health counselors, and the like” who, with “the authority of 
modern science,” have “purveyed” the “therapeutic ethos” much 
more “thoroughly” and to “much more deleterious effect, than the 
litigiousness and other evils associated with the legal profession.” 

When being assessed with regard to “deleterious” impact, 
greed, and inanity, lawyers must humbly accept proffered praise—
however faint. 

6.  What is to be done?

What is to be done about the expanding numbers of mental-
health experts “purveying” the “therapeutic ethos,” invoking the 
“authority of modern science” to “deleterious effect”? We might 
look to the standards of Fed. R. Evid. 702 and 703. 

Lawyer wellness, however, is a different question. The ABA 
says that “more can and should be done to improve the health 
and well-being of lawyers.”  But what more, how, and by whom? 

For your edification and improvement, I summarize what I 
learned from my wellness research.

First, be mindful. Read the 2017 report called The Path to 
Lawyer Well-Being: Practical Recommendations for Positive 
Change. Read the ABA’s Well-Being Toolkit and its “80 Tips for 
Lawyer Thriving.” Follow the efforts of Michigan’s Task Force 
on Well-Being in the Law. Read the SBM LJAP’s “Practicing 
Wellness” columns, past and future, and make holistic use of the 
“six essentials”—sleep, nutrition, exercise, emotional intelligence, 
community involvement, and spiritual health—to build a bridge 
over troubled water. 
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LAWYER WELLNESS
(Continued from page 13)

CONTRACTIONS
AREN’T SO BAD    

William Cook and Matthew High
Wilson Elser Moskowitz Edelman & Dicker LLP

As far as we can remember, English teachers and law school 
professors always told us contractions are bad and that we 
shouldn’t use them when we write. The reason was largely that 
contractions are too informal and that they are not a good way to 
connect with the reader. Yet, nobody ever asked why. We often 
forget that the job of a writer is to make reading easy. A reader 
shouldn’t have to work to understand what the author is trying to 
convey. Contractions are useful because your audience uses them 
when they speak. And when people recognize the words they read, 
reading becomes more enjoyable.

Noted legal writing scholar Bryan Gardner agrees:

Legal writers have developed a morbid fear of 
contractions. Maybe that’s because they tend to 
counteract stuffiness—and legal writers everywhere 
tend to think they should sound stuffy. That’s a major 
psychological cause of poor writing.

In fact, the more conversational your style is, the more 
readable it becomes. This doesn’t mean that you should 
become loose and slangy in your writing—just that you 
should try to be relaxed and natural. And contractions 
contribute a lot to that effect.

Here’s the test. If you would say it as a contraction, write 
it that way. If you wouldn’t, then don’t.

If that doesn’t convince you, then maybe Supreme Justice 
Gorsuch will. In SAS Institute, Inc. v. Iancu, 138 S.Ct. 1348 
(2018), Justice Gorsuch wrote the majority opinion and used 
at least ten contractions. And that didn’t detract from the legal 
holding. More importantly, however, is that Gorsuch’s opinion 
was easier to read because of his use of contractions.

Contractions also help with word economy—saying more 
with less. And brevity. We use contractions when we speak 
because they are simple. This should be no different when we 
write. Contractions make reading concise, clear, and brief. So 
if contractions help accomplish these goals, we shouldn’t avoid 
them.

It’s important to note that, like sugar, too many contractions 
may not be ideal. We aren’t saying writers must use contractions. 
But the key is word placement and knowing when and where to use 
them. The problem is that there is no useful equation upon which 
one can rely. Instead, we must use sound judgment. This is no 
different than knowing when to start sentences with conjunctions.

In short, your goal as a writer is to make reading enjoyable 
for your audience. As Thomas Jefferson once said, “The most 
valuable of all talents is that of never using two words when one 
will do.” n

Editor’s Note — I received positive responses to our 
“Local Rule 7.1(a) Ain’t Broke—Comments on the 
Proposed Amendments” article in the Summer issue. 
I got one response from Anonymous, printed below.

MEET AND CONFER—MY 
DEFENSE TO STALKING   

Anonymous

I support the proposed amendments to LR 7.1(a).  Such 
a stringent meet and confer rule saved me from prison.  
Before I came to Michigan, I practiced in the Northern 
District of Illinois, which has a strict meet and confer rule.  
I had a Chicago case where opposing counsel did not return 
my calls, emails, or texts. I stopped by his office, twice, but 
he was “not available.” 

 To make sure I met my obligations under the local rule, 
I waited outside the home of my opposing counsel. I was 
hoping for a chance encounter to discuss my anticipated 
12(b)(6) motion. I wanted to explain both the legal and 
factual basis for the motion and meet in person (as this was 
before Zoom). But my opponent spotted me and quickly left 
by bicycle through some narrow alleys behind his home.  
Undeterred, I followed him through the  alleys. My car then 
accidentally knocked him over. Standing over him as he 
lay on the road with a twisted arm, I explained the “legal 
basis” for my motion. But before I explained the facts and 
before I could hear the words “concur” or “oppose” from his 
bloodied mouth, I was arrested.  

The good news is the local rule was a defense to the 
stalking and assault charges. n  

Second, recognize, like U-M, that “a healthy and balanced 
lifestyle can be a challenge to maintain given the demands of law 
school.” After graduation, bar admission, and years of practice, 
the challenge remains, given the demands of clients, adversaries, 
judges, ever-looming deadlines, the almighty bottom line, and–
you know—legal work. Like the SEALS say, the only easy day 
was yesterday.

Third, this culture-shifting movement is about you. Discover 
your authentic self. “Optimize” your “general wellness.” Your 
”wellness needs to be your first commitment each day.”

As for me—thanks for asking—I learned a lot about lawyer 
wellness. I cut back on work and (somewhat) on potato chips and 
fried food, and I regularly walk with the dog. Most important, I 
passed this year’s wellness exam. As the song goes: “Birds flying 
high…sun in the sky…breeze driftin’ on by…and I’m feeling 
good.” n

“What’s in a name? Shaw wrote that any profession which 
communicates largely in jargon is make believe. ‘Wellness’ 
is a neologism, meaning ‘health.’ What was wrong with 
‘health’?...[O]ne can never have enough [wellness] and so 
may be sold any amount.” David Mamet, 2022
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REMOTE WORK—
A REASONABLE ADA 
ACCOMMODATION? 

Julie A. Gafkay
Gafkay Law, PLC

Prior to 2020, most workers never imagined working from 
home. Before the pandemic, only 6% of employees worked 
primarily from home. In May of 2020, after the pandemic began, 
over one-third of all employees worked remotely according 
to a quarterly economics briefing by the National Council 
on Compensation Insurance (NCCI). Two years later, many 
employees have resisted trading in their pajamas for a suit and tie. 
A February 2022 Forbes magazine article reports out of over 2,000 
full-time remote workers surveyed, 74% said after the pandemic, 
working from home was better for their mental health. Another 
84% of those surveyed reported they were happier working from 
home and would take a pay cut to continue. 

Employers are getting pushback from employees who do not 
want to return to the workplace. Some employees are requesting 
to work from home permanently as an accommodation due to a 
medical condition. Employers faced with such requests need to 
consider an employee’s rights under the American with Disabilities 
Act (ADA).

The ADA provides that no covered entity shall discriminate 
against a qualified individual on the basis of disability. 42 USC 
§ 12112(a). A person is “qualified” for employment if he or she 
“with or without reasonable accommodation, can perform the 
essential functions of the employment position that such individual 
holds or desires. 42 USC § 12111(8).

AN EMPLOYEE MUST HAVE A DISABILITY UNDER 
THE ADA 

While many employees may resist returning to the workplace, 
the ADA does not require employers to accommodate all 
employee. The ADA only requires employers to accommodate 
individuals with a disability. An individual is disabled under 
the ADA if he or she has a physical or mental impairment that 
substantially limits one or more of her major life activities. 42 
USC § 12102 (2)(i).

In one post-pandemic case out of the Eastern District 
involving a teacher who requested an accommodation to work 
from home due to her asthma, the Court noted the employee 
was unlikely show her asthma rose to the level of a disability. 
Conaway v. Detroit Pub. Sch. Cmty. Dist., No. 21-cv-12253, 
2021 U.S. Dist. LEXIS 241862, at *15-18 (E.D. Mich. Dec. 17, 
2021). Notably, the Court distinguished a case out of the District 
of Massachusetts, identifying asthma as a disability specific to 
the pandemic before widespread vaccinations. Even when an 
employee has a disability, under the ADA, an employee must 
still be able to preform the essential functions of the employment 
position that he or she holds. 

WHEN REMOTE WORK IS AN
ESSENTIAL JOB FUNCTION

Before the world stayed home in 2020, the Sixth Circuit had 
opined on working from home as an accommodation under the 
ADA. Notably, while the Court recognized it may be a reasonable 

accommodation under some circumstances, the ADA does not 
require employers to permit employees to work from home, 
“where their productivity inevitably would be greatly reduced.” 
Smith v. Ameritech, 129 F.3d 857, 867 (6th Cir. 1997). The Sixth 
Circuit went on to state it would be an “exceptional case” where 
a work-from-home accommodation would be reasonable.

Notably, before Zoom, the EEOC issued informal guidelines 
on tele-commuting as a reasonable accommodation. The EEOC 
guidance provided that an employer may refuse a tele-commuting 
request when the job requires “face-to-face interaction and 
coordination of work with other employees,” “use of certain 
equipment or tools that cannot be replicated at home,” “in-person 
interaction with outside colleagues, clients, or customers,” and 
“immediate access to documents or other information located only 
in the workplace.” EEOC Fact Sheet, Work At Home/Telework as 
a Reasonable Accommodation (Oct. 27, 2005), http://www.eeoc.
gov/facts/telework.html.

While an employer may be quick to deny an employee’s 
request to work from home, for employees who have successfully 
done so, it may be unreasonable to deny such requests. In one 
Eastern District case, the court took into account that the employee 
had worked from home for several months without any security 
issues. Masters v. Class Appraisal, Inc., No. 2:17-cv-11283-
LJM-EAS, 2019 U.S. Dist. LEXIS 161487, at *21-23 (E.D. 
Mich. Sep. 23, 2019). The Court citing “common sense” found 
the plaintiff had met her initial burden of showing that a work-
at-home accommodation was objectively reasonable. The pre-
pandemic Masters case suggests that whether an employee has 
previously, successfully worked remote can be considered. Such 
a consideration is helpful for the one-third of the workforce 
that worked remote after the pandemic to show the request is 
reasonable.  

PRACTICAL CONSIDERATIONS FOR EMPLOYERS 
An employer faced with a request to work remotely, if 

inclined to reject, should discuss alternatives with the employee. 
This process is referred to as the interactive process under the 
ADA. This process should identify the precise limitations resulting 
from the disability and potential reasonable accommodations that 
could overcome those limitations. 29 C.F.R. § 1630.2(o)(3). The 
Sixth Circuit has held that “the interactive process is mandatory, 
and both parties have a duty to participate in good faith.” Nance v. 
Goodyear Tire & Rubber Co., 527 F.3d 539, 556 (6th Cir. 2008). 
Accordingly, while an employer may want to outright deny a 
request by an employee to work remotely, the employer must 
work with the employee to see if there are other alternatives. For 
instance, in the Conaway, supra, case, the School District offered 
the employee an opportunity to work from home three days a 
week and to teach for the virtual school the other two days a week 
from a facility. The Court found the alternative accommodation 
to be reasonable. The practical takeaway for employers is to 
work with employees instead of simply rejecting a request for 
accommodation. 

CONCLUSION
In our post-pandemic world, employees who have successfully 

worked from home are demanding the right to continue to do 
so. For employees with disabilities, employers may have a legal 
obligation to permanently allow an employee to work remotely. 
Ultimately, it may be a win-win for employers to continue 
allowing a successful employee to work from home. n
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MERC ULP and Act 312 Rulings
Aubree A. Kugler

White Schneider PC

Van Buren Education Association, MEA/NEA -and- Van 
Buren Public Schools, Case No. 21-E-1225-CU (June 17, 2022)

In the midst of the COVID-19 pandemic, school districts 
statewide implemented measures not previously considered 
in order to continue delivering educational services to their 
students. Many of these measures involved unprecedented uses 
of technology. As a result, public school employers and unions 
alike have been forced to test the bounds of the prohibited topics 
enumerated in Section 15(3).

Due to the pandemic, the public school employer used remote 
learning to teach students virtually during the 2020-2021 school 
year. The employer utilized the union’s bargaining unit members 
to teach the virtual classes. The parties’ collective bargaining 
agreement provides that teachers who have over 175 students 
on their caseloads are entitled to additional compensation. The 
union filed a grievance on behalf of a teacher who had more than 
175 students on his caseload, asserting that he was entitled to 
the additional compensation, per the terms of the contract. Is it 
not disputed that this teacher had more than 175 students on his 
caseload that school year, or that the teacher was only teaching 
virtual classes; he did not have any in-person students that year.  

The employer denied the grievance, alleging that the 
contractual provision only applied to in-person learning. The 
union ultimately advanced the grievance to arbitration. The 
employer then filed an unfair labor practice charge asserting that 
the grievance concerned a prohibited topic of bargaining under 
Section 15(3)(h) of the PERA because the use of the union’s 
teachers for virtual learning constituted the use of technology 
to deliver educational programs and services and was a pilot or 
experimental program; as such, it alleged, the union’s attempt to 
arbitrate that grievance violated Section 10(2)(d) of the PERA.

The ALJ found that although Section 15(3)(h) of the PERA 
gives the employer the authority to utilize virtual learning for the 
2020-2021 school year, the union’s grievance did not challenge 
its ability to do so; rather, it only sought to enforce a negotiated 
contractual provision regarding compensation for work performed 
by bargaining unit members. Wages remain a mandatory subject 
of bargaining. Therefore, the ALJ found that the union had not 
violated Section 10(2)(d) of the PERA by advancing its grievance 
to arbitration and recommended dismissal of the employer’s 
charge.

The employer took exceptions to the Commission, asserting 
primarily that  the workload of the teacher in question had 
increased to over 175 students as a result of the virtual learning 
program and was therefore an “impact” of the decision to use 
technology to deliver educational programs and services and/
or the decision to implement a pilot program. The Commission 
agreed with the union that there was no evidence in the record 
to support that assertion. Further, the contractual provision at 
issue predated the pandemic, so the Commission reasoned that a 
workload of over 175 students had clearly been contemplated by 

the parties outside of the virtual learning context. As the employer 
had failed to demonstrate that the teacher’s caseload increased 
specifically due to the implementation of the virtual program, the 
Commission found that the workload of the teacher was not an 
“impact” of the decision to use technology or a pilot program.

Additionally, the Commission examined its finding in Grand 
Haven Public Schools, 19 MPER 82 (2006), and affirmed that: 

Implicit it the Commission’s decision therefore is that 
an employer may still be required to bargain over other 
mandatory subjects of bargaining such as wages and 
hours, even if those subjects are impacted as a result of 
the an employer action which is deemed a prohibited 
subject of bargaining.

The Commission observed that the legislature had explicitly 
excluded wages from the terms of employment which were 
deemed prohibited subjects of bargaining. The Commission 
agreed with the ALJ that the union only sought to address wages 
with its grievance. The Commission noted that while it has 
construed certain provisions of Section 15(3) broadly, that has 
been limited to the context of prohibited topics. Wages are not a 
prohibited topic.  Wages, the Commission asserted, do not become 
a prohibited topic as a result of a tangential connection to the use 
of technology.

The Commission determined that no prohibited topic was 
implicated by the union’s grievance and therefore its advancement 
to arbitration did not violate Section 10(2)(d) of the PERA. The 
Commission adopted the decision of the ALJ in its entirety. The 
employer is now at the Court of Appeals.

Hopkins Public Schools -and- Hopkins Education Association, 
Case No. 21-A-0196-CE (June 2, 2022)

The Commission addressed a case of first impression 
involving the application of Section 15(3)(o). A public school 
employer unilaterally implemented a board policy under which 
a teacher was not eligible to advance on the negotiated salary 
grid if he or she was rated ineffective or minimally effective on 
his or her annual performance evaluation for the two consecutive 
preceding years.

Following the employer’s unilateral implementation of that 
policy, the union, representing a bargaining unit of teachers, 
filed an unfair labor practice charge alleging that the employer’s 
actions violated Sections 10(1)(a) and 10(1)(e) of the PERA. The 
employer asserted that it had the sole authority to implement a 
policy which concerned performance-based compensation because 
such a policy constituted a prohibited topic of bargaining under 
Section 15(3)(o) of the PERA. The employer also asserted that it 
engaged in good faith bargaining over this issue and that the union 
should be equitably estopped from bringing the charge.  

The ALJ found that during bargaining, the employer proposed 
the performance pay language which ultimately ended up in the 
board policy. The employer asserted this was necessary in order 
to comply with MCL 388.1764h, a provision of the State School 
Aid Act of 1979 which prohibits a public school from entering 
into collective bargaining agreements that include a method of 
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compensation that does not comply with section 1250 of the 
revised school code, MCL 380.1250.  Schools that violate that 
provision may lose some funding. The collective bargaining 
agreement ultimately contained language which allowed the board 
to adopt policies necessary to comply with that section.

Following ratification of the agreement, the board adopted 
the policy described above. The employer did not notify the union 
of the performance pay policy prior to it taking effect, despite 
language requiring it to do so. 

The ALJ found that it is “well established that a salary grid 
which establishes wage rates for employees in accordance with the 
number of years of service is a mandatory subject of bargaining.”  
The employer undisputedly linked the wage schedule to evaluation 
ratings contrary to the contractual obligation regarding wage 
advancement.  

The ALJ agreed with the employer that a public school 
employer has extensive authority under the Act to develop and 
implement a performance-based method of compensation, 
including the content, standards, and procedures of such a plan.  
However, he disagreed that this was the issue implicated by the 
charge in this case. The issue was whether the negotiated salary 
schedule is unenforceable under Section 15(3)(o).  

The ALJ ultimately found that if the salary schedule were 
unenforceable, that would “essentially render a public school 
employer’s obligation to negotiate over the wages of its employees 
a nullity.” For example, a district could then negotiate a wage for 
its instructional staff and then unilaterally lower the wages for 
every individual teacher based on performance evaluations. The 
ALJ found that the broad interpretation of the provision argued 
for by the employer, that public school employers no longer have 
an obligation to bargain pay and wages for all teachers regardless 
of their evaluation score, was not supported by the language of 
Section 15(3)(o) or related provisions of the Revised School Code 
and the State School Aid Act.

Wages, the ALJ observed, go the core of the employer-
employee relationship. Section 15(3)(o) does not authorize a 
public school employer to withhold negotiated wages, even on 
the basis of an evaluation score. That provision allows for the 
implementation of a performance-based compensation system. A 
district could implement such a system and adhere to a negotiated 
wage schedule simultaneously.

The ALJ also rejected the employer’s argument that the union 
was equitably estopped from challenging the policy unilaterally 
implemented by the board. The employer failed to establish the 
elements of equitable estoppel, because the record showed that the 
union had objected to any attempts by the employer throughout the 
bargaining process to link advancement in pay on the scale to the 
results of performance evaluations. No exceptions were filed and 
the Decision and Recommended Order of the ALJ was adopted 
by the Commission.

City of Wayne -and- Wayne Professional Fire Fighters Union, 
Case No. 20-L-1801-CE (May 10, 2022) 

The union filed a petition for Act 312 arbitration. In its last 

settlement offer, the union proposed a vested, lifetime, non-
modifiable healthcare stipend to the union’s bargaining unit 
members upon and after retirement. The employer ultimately 
refused to participate in the Act 312 arbitration. Thereafter, the 
employer filed an action in Circuit Court seeking injunctive relief 
to stay the Act 312 proceeding and challenging the arbitrator’s 
authority and jurisdiction to award the union’s requested healthcare 
stipend.  In response to the employer’s actions, the union filed 
an unfair labor practice charge asserting a refusal to bargain in 
violation of Sections 10(1)(a) and 10(1)(e) of the PERA.

The ALJ found that an Act 312 arbitrator does have the 
authority to consider the union’s last offer regarding the lifetime 
retiree healthcare stipend. Further, he found that the employer 
violated its duty to bargain under Section 10(1)(e) of PERA 
by refusing to participate in Act 312 arbitration and further by 
engaging in efforts to frustrate the bargaining process, which 
included filing an action in circuit court to enjoin the arbitration 
proceeding.

The employer filed exceptions with the Commission. The 
Commission agreed with the ALJ that a collective bargaining 
agreement may vest unalterable lifetime retirement healthcare 
benefits for employees retiring during the term of that agreement, 
where the terms of the agreement are unambiguous and explicit.  
The Commission found further that where the contractual language 
which confers that benefit remains unchanged in future collective 
bargaining agreements, then it would confer the same benefit on 
employees retiring under those subsequent agreements as well.  
The employer could seek to modify or eliminate this benefit for 
future retirees retiring under subsequent agreements in bargaining 
for those agreements. In so finding, the Commission examined the 
the retiree healthcare decisions, M&G Polymers v Tackett, 574 US 
427, 442 (2015) and Kendzierski v Macomb County, 503 Mich 
296 (2019).

In examining the controlling case law, the Commission 
determined that there was nothing to suggest that the subject of 
lifetime retiree health care benefits is a permissive rather than 
mandatory subject of bargaining. As such, the Commission found 
that a  proposal which would obligate the employer to provide the 
retiree benefits sought does not involve a permissive subject of 
bargaining that an Act 312 arbitrator lacks the authority to award.

Further, the Commission rejected the employer’s assertion 
that the 2011 amendments to Act 312 precluded an Act 312 panel 
from issuing an award obligating an employer to provide lifetime 
retiree health benefits. The 2011 amendments to Act 312 require 
that the arbitration panel treat the financial ability of the employer 
to pay for a proposed benefit or wages as the most significant 
factor, provided that the determination is supported by competent, 
material, and substantial evidence. See MCL 423.239(2). The 
Commission found the 2011 amendments may be relevant to a 
determination concerning the enforcement of an Act 312 award, 
but this is not a restriction on an Act 312 panel’s authority to issue 
an award obligating an employer to provide lifetime retiree health 
benefits to members of the bargaining unit under the terms of a 
particular collective bargaining agreement.

Having considered the employer’s exceptions, the 
Commission adopted the ALJ decision, finding that the employer 
violated PERA. n
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MICHIGAN ARBITRATION 
CASE LAW UPDATE 

  
Lee Hornberger

Arbitrator and Mediator

This article reviews Michigan appellate decisions issued from 
January 2021 concerning arbitration.  The Michigan Supreme 
Court issued no decisions and the Court of appeals issued no 
published decisions concerning arbitration during this period.

MICHIGAN COURT OF APPEALS
UNPUBLISHED DECISIONS

COA reverses Circuit Court ordering arbitration.

Allen v Smith, 358047 (July 28, 2022). COA held question 
of fact as to whether defendant had right to invoke arbitration and 
Circuit Court erred when it ordered arbitration. Because there 
was factual dispute on validity of  arbitration agreement, COA 
remanded to Circuit Court to hold evidentiary hearing. Although 
validity of arbitration clause was not in question, questions arose 
as to whether defendant is proper party to Agreement, and whether 
defendant can enforce arbitration clause. MCL 691.1686.

COA reverses Circuit Court ordering arbitration.

Chambers v Catholic Charities of Shiawassee and Genesee 
Counties, 358103 (June 23, 2022). Plaintiffs brought employment 
case against defendant. Signed employee handbook had arbitration 
agreement. Handbook said, “The provisions of this arbitration 
procedure does [sic] not create any contract of employment, 
express or otherwise, and does [sic] not, in any way, alter the 
`at-will’ employment relationship.” Circuit Court held case 
should go to arbitration. In light of exclusionary language, COA 
reversed. Heurtebise v Reliable Business Computers, 452 Mich 
405 (1996). 

COA affirms Circuit Court ruling defendant did not waive 
right to compel arbitration.

Cangemi v Prestige Cadillac, Inc, 356069 (June 9, 2022). 
COA affirmed Circuit Court ruling defendant did not waive right to 
compel arbitration. Circuit Court said plaintiff’s waiver argument 
failed because he did not address whether he was prejudiced. On 
appeal, plaintiff argued he is no longer required to show prejudice 
to establish that defendant waived right to arbitration. Morgan v 
Sundance, Inc, 596 US ___ (2022). Assuming plaintiff is correct 
he did not need to show prejudice in light of Morgan, Circuit 
Court did not err by ruling plaintiff failed to meet heavy burden 
of proving defendant waived its right to enforce arbitration clause. 

COA affirms Circuit Court denial of motion to correct 
judgment. 

TSP Services, Inc v National-Standard, 356729 (May 12, 
2022), app lv pdg. TSP argued Circuit Court should have granted 
its motion for summary disposition and corrected the revised 
judgment on the award to reflect that judgment was against 
DW-National Standard, not National-Standard. TSP also argued 
Circuit Court erred when  dismissed TSP from the case. COA 
affirmed Circuit Court. 

COA affirms Circuit Court denial of motion to vacate DRAA 
award.

Barnett [pro se on appeal] v Barnett, 354668 (April 28, 
2022), app lv pdg. COA affirmed Circuit Court denial of motion 
to vacate DRAA award. Before JOD entered, plaintiff moved to 
vacate alleging (1) arbitrator refused to hear material evidence, 
(2) forensic report not made available to parties until shortly 
before arbitration hearing and arbitrator denied request to adjourn, 
(3) arbitrator denied request to adjourn to consider accounting 
records, and (4) arbitrator refused to consider that parties’ child 
was disabled, and likely would need adult care for remainder of 
his life. COA said it was up to plaintiff’s counsel, not arbitrator, to 
explain any parts of agreement or arbitration process that plaintiff 
did not understand.

COA affirms vacatur of labor arbitration award.

AFSCME Council 21 v Wayne Co, 356320 and 356322 
(April 21, 2022), app lv pdg. In split decision, COA affirmed 
Circuit Court vacatur of labor arbitration award. On verge of 
discharge, employee took cash-in retirement. Employee applied 
for retirement while awaiting outcome of disciplinary action 
initiated by employer arising from work accident that resulted in 
injury to another employee. His retirement application required 
him to agree to a “separation waiver.” The “waiver” stated he 
was terminating his employment and not seeking reemployment. 
Employer discharged him the following day. Employee allowed 
his retirement application to proceed. He also filed a grievance 
pursuant to CBA with employer, seeking reinstatement. Wayne 
County Employees’ Retirement System approved employee’s 
retirement. Employee transferred his defined contribution 
retirement account funds to an IRA. Arbitrator reinstated 
employee in spite of background IRS issues. Circuit Court and 
COA vacated reinstatement award in light of IRS issues. Vigorous 
oral argument before COA. 

Judge Jansen dissent stated that because arbitrator did 
not exceed authority in issuing award, Circuit Court should 
have confirmed award. Applicability of defenses to arbitration, 
including waiver, for arbitrator to decide. The only issues before 
arbitrator where whether employee was terminated for just cause, 
and, if not, whether remedy is limited to back pay rather than 
reinstatement. Separation waiver was raised before arbitrator as a 
defense, but not as total bar to reinstatement. This issue was not 
raised until after award entered. Arbitrator properly treated it as 
affirmative defense. Employer’s argument that award was illegal 
or violated public policy because of possible tax code violations 
is irrelevant. 

COA affirms Circuit Court denial of motion to vacate DRAA 
award.

Pascoe v Pascoe, 356477 (April 14, 2022). COA affirmed 
Circuit Court denial of motion to vacate DRAA award. COA 
indicated review of awards extremely limited, including domestic 
relations awards. Review of award one of narrowest standards 
of judicial review. Award may be vacated in domestic relations 
case when arbitrator exceeded its powers. MCL 600.5081(2)
(c) and MCR 3.602(J)(2)(c). Party seeking to prove domestic 
relations arbitrator exceeded authority must show arbitrator (1) 
acted beyond material terms of arbitration agreement or (2) acted 
contrary to controlling law. Error of law must be discernible on 
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face of award. Court not permitted to review decision on merits. 
COA stated arbitrator’s evidentiary findings and credibility 
assessments not subject to challenge in court. Powerful outline 
of law concerning deference to awards. 

COA affirms consent judgement enforcing award.

Hans v Hans, 355468, 356936 (March 31, 2022). In 
March 2019, Circuit Court entered a judgement, consistent with 
arbitrator’s award. Judgment approved by both parties. In July 
2019, defendant filed motion for clarification of judgment as 
applied to distribution of proceeds, primarily because of competing 
attorney liens. On September 16, 2019, Circuit Court issued post-
judgment order explaining how proceeds were to be distributed. 
Plaintiff appealed. COA affirmed. COA held judgment entered in 
accordance with award and parties agreed to terms of judgment 
which was appropriately characterized as a consent judgment.

Judge Shapiro dissent would remand case for Circuit Court to 
review whether  distributions were consistent with intent of parties 
and arbitrator and to make further orders as necessary to ensure 
parties each received 50% of net profits as credit against amounts 
they were to pay in debts and fees. 

COA affirms Circuit Court ordering arbitration.

Tariq v Tenet Healthcare Corp, 356904 (March 24, 2022). 
Plaintiff appealed Circuit Court granting summary disposition 
in favor of defendants. Plaintiff alleged defendants engaged in 
retaliation and discrimination. Defendants moved for summary 
disposition, asserting plaintiff’s claims subject to binding 
arbitration agreement. Circuit Court agreed. COA affirmed. 
Where arbitration provision is clearly presented as distinct and 
is executed separately, arbitration provision may be binding even 
if rest of handbook is not binding. COA required to resolve all 
doubts in favor of arbitration and to avoid bifurcating parties’ 
claims between court and arbitrator. 

COA affirms confirmation of award.

TBI Solutions, Inc v Gall, 356747 (February 24, 2022). COA 
affirmed confirmation of employment arbitration award. Existence 
of arbitration agreement and enforceability of its terms are judicial 
questions for court to determine rather than for arbitrators. MCL 
691.1686. 

COA affirms non-granting of attorney fees.

Atlas Indus Contractors v Ross, 356179 (February 17, 2022). 
COA agreed with Circuit Court that arbitrator not empowered 
to award defendants attorney fees and costs after final award 
because defendants requested award of attorney fees and costs 
under arbitration provision in contract, and arbitrator had already 
addressed merits of plaintiff’s claims. AAA Rules for Commercial 
Litigation, Rule 47(d)(ii), precluded award of attorney fees and 
costs after entry of final award. Defendants’ motion for attorney 
fees and costs amounted to request to modify final award. 

COA reverses confirmation of award against non-signatory.

Domestic Uniform Rental v AZ Auto Ctr, 355780 (February 
17, 2022). COA affirmed Circuit Court confirmation of award as 

to arbitration agreement signatories over objections that arbitrator 
used expedited procedures without agreement of defendants and 
Circuit Court inappropriately referred to arbitrator question 
whether defendants were properly served notice of arbitration. 
COA reversed concerning confirmation, without explanation, of 
award against two defendants who were not parties to agreement. 

COA affirms confirmation of DRAA award.

Zalewski v Homant, 354218, 354561 (February 1, 2022). 
COA affirmed Circuit Court denial of defendant’s motion to 
vacate DRAA award. Defendant’s arguments regarding arbitrator 
purportedly exceeding authority were “a ruse to induce the court 
to review the merits of the arbitrator[`]s decision.”  

COA affirms Circuit Court confirmation of award.

Jenkins v Suburban Mobility Auth for Reg’l Transp, 355452 
(January 13, 2022). Plaintiff appealed Circuit Court confirmation 
of award. Plaintiff challenged order granting defendant’s motion 
to exclude claims at arbitration. Plaintiff argued Circuit Court 
erred when it decided whether she could arbitrate claims that 
she assigned to her medical providers because those claims were 
governed by parties’ arbitration agreement. Plaintiff contended 
Circuit Court’s ruling was against contractual terms of the parties’ 
agreement. COA affirmed Circuit Court. 

COA affirms Circuit Court confirmation of DRAA award.

Hoffman v Hoffman, 356681 (December 16, 2021). If 
agreement leaves any doubts about arbitrability, doubts should be 
resolved in favor of arbitration. As general rule, arbitration clause 
written in broad, comprehensive language includes all claims and 
disputes, award is presumed to be within scope of arbitrator’s 
authority absent express language to contrary. COA affirmed 
Circuit Court confirmation of DRAA award.

COA affirms Circuit Court confirmation of DRAA award.

Borke v Kinney, 350809, 354237 (November 23, 2021), lv 
den ___ Mich ___ (2022). COA held arbitrator had authority 
to determine defendant’s income for purposes of calculating 
adjustment payments under terms of settlement agreement. Circuit 
Court did not err in confirming award. 

COA affirms Circuit Court that scheduling grievance not 
subject to arbitration.

Berrien County v Police Officers Labor Council, 355352 
(September 30, 2021). COA agreed with Circuit Court that 
because Union did not cite specific CBA provision that would 
impose limit on Employer’s CBA right to schedule use of 
compensatory time, Employer’s management right to schedule 
hours and shifts, including overtime, was not subject to arbitration. 
CBA unambiguously reserved certain matters as management 
rights, including right to schedule hours and shifts of work, 
including overtime. Grievances arising out of plaintiffs’ actions 
regarding management rights were not grievable and not subject 
to arbitration.
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COA reverses Circuit Court order denying arbitration.

Saidizand v GoJet Airlines, 355063 (September 23, 2021), 
app lv pdg. Arbitration agreement unambiguously provided 
only arbitrator had authority to resolve any dispute relating to 
interpretation or applicability of agreement. Because parties clearly 
and unmistakably agreed only arbitrator had authority to determine 
whether claims were subject to arbitration under agreement, COA 
held Circuit Court erred by interpreting agreement and deciding 
whether ELCRA claims subject to arbitration.

COA holds that court decides arbitrability issue.

Bay County Road Comm v John E Green Company, 347439, 
347712 (September 16, 2021). Parties to agreement to arbitrate 
may not vary effect of MCL 691.1686 or MCL 691.1687, which 
grant court authority to decide existence of arbitration agreement 
or whether issue is arbitrable, summarily decide issue, and 
order parties to arbitrate. MCL 691.1684(2)(a) and (3). AAA 
Construction Industry Arbitration Rules do not deprive court of 
subject matter jurisdiction because they are Rules, not statutes as 
required under MCL 600.605. MUAA did not deprive court of 
subject matter jurisdiction and allow delegation of determination 
of jurisdiction to arbitrator. 

COA affirms Circuit Court not to order arbitration.

Milford Hills Properties, Inc v Charter Twp of Milford, 
353249, 353489 (September 2, 2021). COA affirmed Circuit 
Court determination defendant did not show arbitration agreement 
should be enforced. Defendant alternatively argued, if any claims 
are not dismissed on their merits, matter should be referred to 
arbitration to resolve dispute. COA agreed with Circuit Court that 
defendant had failed to show arbitration was in order. 

COA said conclusion plaintiffs’ claims were without merit 
as matter of law rendered issue of extent to which treatment plant 
has excess capacity moot in concerning those claims. Question 
of arbitration premature until and unless plaintiffs on remand 
persuade Circuit Court to allow them to amend complaint to 
attempt to revive their tort claims by adding individual parties 
and new theories in avoidance of governmental immunity. COA 
affirmed Circuit Court that defendant has not shown arbitration 
agreement should be enforced at this time.

COA reverses not ordering arbitration.

Barkai v VHS of Michigan, Inc, 354587, 355607 (August 12, 
2021). Defendants argued Circuit Court erred by holding there was 
no binding arbitration agreement. COA agreed with defendants 
and remanded case for entry of order compelling arbitration.

COA affirms confirmation of DRAA award.

Dixon v Dixon, 355445 (August 12, 2021). Plaintiff appealed 

Circuit Court denying plaintiff’s motion to vacate award which 
granted parties equal interest in their former marital home and 
granting defendant’s motion to confirm award. COA affirmed.

COA affirms order to arbitrate.

Webb v Fidelity Brokerage Services, 354691 (July 29, 2021). 
COA affirmed Circuit Court that brokerage contract contained 
enforceable agreement to arbitrate. 

COA affirms confirmation of clarified award.

Advanced Integration Technology, Inc v Rekab Industries 
Excluded Assets, LLC, 354302 (July 15, 2021). Arbitrator granted 
motion for summary disposition. In response to motion to vacate 
award, Circuit Court remanded award to arbitrator for clarification. 
Arbitrator issued clarified award. Circuit Court confirmed clarified 
award. COA confirmed confirmation of clarified award. Plaintiffs 
argued Circuit Court should not have remanded case to arbitrator 
for clarification but should have vacated award. COA held MCL 
691.1700(4) allows Circuit Court to remand to arbitrator to clarify  
award. 

COA affirms confirmation of award.

Sean Gardella v Sieber, 354556 (June 17, 2021). Darcy, with 
Jonathan, owned property on which plaintiff did improvements. 
Agreement identified both defendants as contracting parties. 
Although Darcy did not sign contract, this was not dispositive. 
Darcy could be said to have accepted plaintiff’s offer and assented 
to contract by accepting plaintiff’s performance which plaintiff 
completed in accordance with agreement. Arbitrator said Darcy 
was familiar with terms and conditions of work to be performed, 
cost of work, and participated in decisions regarding the work. It 
was not improper for arbitrator to find Darcy jointly and severally 
liable for damages resulting from defendants’ breach of contract. 
COA affirmed confirmation.

COA affirms confirmation of award.

Centennial Home Group v Smith, 353854 (April 15, 2021). 
COA affirmed confirmation of award concerning retaining wall 
construction.

COA reverses not ordering arbitration.

Wieland Corp v New Genetics, 353484 (April 15, 2021), 
lv den ___ Mich ___ (2022). This case concerned whether 
defendants can compel arbitration of Wieland’s claims and claims 
of subcontractors. Circuit Court erred by not ordering arbitration 
of contractor claim. Sub-contractor claims were not subject to 
arbitration. Circuit Court not required to keep all claims in one 
forum.

COA affirms Probate Court asking arbitrator for clarification.

Dina Mascarin Living Trust v Adkinson, 352816 (April 15, 
2021). COA held  Probate Court did not err when it referred matter 
back to arbitrator for clarification. MCL 691.1700(4)(c).

MICHIGAN ARBITRATION
CASE LAW UPDATE
(Continued from page 19)
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COA affirms confirmation of no-fault award.

Lewis v IDS Property Casualty Ins Co, 351108 (March 25, 
2021), lv den ___ Mich ___ (2021). Arbitrator issued award for 
$50,000. Defendant issued pay-off check for $40,000. Defendant 
did not file motion to amend or correct award. COA affirmed 
confirmation.

COA affirms confirmation of award.

Prospect Funding Holdings v Reifman Law Firm, 352808 
(March 11, 2021), lv den ___ Mich ___ (2021). Arbitrator declined 
to consider defendant’s arguments because defendant failed to pay 
filing fees. COA affirmed confirmation.

COA affirms refusal to reopen attack on old award.

Asmar Constr Co v AFR Enterprises, Inc, 350488 (March 11, 
2021) app lv pdg. This dispute involved two arbitration hearings 
which took place ten years ago regarding project from more than 
twenty years ago, and allegations arbitrator was bribed. Plaintiffs 
appealed Circuit Court denial of motion for relief from judgment. 
MCR 2.612(C)(1)(f). Judgment entered in February 2011 as result 
of arbitration which confirmed second award. Circuit Court held 
motion for relief from judgment was untimely. COA affirmed.

COA remands case to labor arbitrator.

AFSCME Council 25 v Wayne Co Airport Auth, 352500 
(March 11, 2021). Arbitrator followed one section of CBA in 
granting grievance but ignored arguably applicable Art 34.07. 
Circuit Court confirmed award. Because arbitrator never 
considered Art 34.07, award was not final or complete, COA 
reversed, vacated award and remanded case to same arbitrator. 

COA affirms Circuit Court in complicated benefits case.

Mich Spine & Brain Surgeons v Citizens Ins Co of the 
Midwest, 350498 (March 4, 2021). Ford and Citizens agreed to 
dismiss with prejudice litigation regarding PIP benefits, including 
action filed by Ford, and to go to arbitration. Parties agreed award 
resolve of all claims for benefits and all monies owing to Ford. 
Agreement provided, with exception of Provider Plaintiffs that 
have intervened, settled privately or filed independent causes of 
action at time of agreement, arbitration shall include all billings 
known to either party. When Ford assigned to MSBS his right 
to payment by Citizens for his surgery, he had already agreed 
to submit all claims for benefits that stemmed from accident to 
arbitrator and had stipulated to dismissal of his lawsuit against 
Citizens with prejudice. At time Ford assigned his right to 
payment of benefits to MSBS, he had no right to assert action 
against Citizens for these claims, He could not assign more rights 
than he possessed. Circuit Court did not err by holding MSBS did 
not have standing to assert claim against Citizens for payment of 
benefits for care rendered to Ford. 

COA affirms confirmation of DRAA award.

Davidson v Davidson, 348788, 348808 (January 28, 2021), 
lv den ___ Mich ___ (2021). Arbitration agreement, entered into 
while there was active case, not affected by dismissal of case. 
Plaintiff did not show how arbitrator exceeded authority. COA 
affirmed confirmation of award. n

MERC NEWS 
Sidney McBride, Bureau Director
Bureau of Employment Relations

Adjusted Case Withdrawals—New Entry Code: Recent 
success with the agency’s voluntary mediation process offered 
to parties in newly filed cases in the labor relations division has 
led to the need for an added case entry event code to the existing 
list of system entry codes. Specifically, the term -- “Adjusted 
Withdrawal—Charge or Petition” will be the system event code 
entered by MERC staff when a filing party withdraws a filed 
charge or petition based on a mutual arrangement or agreement 
between the parties that necessitates case withdrawal and closing. 
The process is purely administrative and will help distinguish those 
case withdrawals that are unilateral decisions by a filing party versus 
those are motivated by or conditional to an independent collateral 
agreement or arrangement reached between the parties.As it 
stands today, the parties’ separate agreement will not be reviewed, 
approved, monitored, maintained or enforced by this agency, the 
ALJs or the Commission. The Commission approved the launch of 
the Adjusted Withdrawal entry code at its August meeting. 

Staff Update—D. Lynn Morison Returns: In September 
2019, then MERC Staff Attorney D. Lynn Morison accepted a 
gubernatorial appointment to serve on the newly created state 
body—the Unemployment Insurance Appeals Commission 
(UIAC). The 3-year term as UIAC Commissioner recently 
expired and Lynn chose not to seek re-appointment. Instead, 
she opted to return to BER to continue her public service career. 
In her classification as Administrative Law Examiner, Lynn 
will provide legal service that impacts all 3 divisions of the 
Bureau—Labor Relations, Mediation and the Wage and Hour 
Division (WHD). Lynn is an active member of State Bar with 
education and experience that include: LLM (Wayne State), Juris 
Doctor (University of Michigan), former assistant professor at 
the Michigan State University, and combined 30 year attorney 
service at 4 state agencies (MES Board of Review, Bureau Of 
Commercial Services —Compliance/Legal Unit, MERC and 
UIAC). Lynn, BER staff (MERC and WHD), as well as the MERC 
Commissioners look forward to continuing to expand and enhance 
the service outcomes provided by each agency within this Bureau. 

Live Stream Monthly Commission Meetings:  For several 
months now, the agency has been using Zoom conferencing as 
an interim means to livestream monthly Commission meetings.  
Please refer to the website posted proposed agenda that is available 
72 hours prior to each meeting for actual details on the virtual 
connection.  At some point, the conferencing tool may change from 
Zoom and that information will be reflected at the top of each web-
posted proposed agenda.  Monthly Commission public meetings 
are generally held at 10am on each second Tuesday. Meeting 
location and virtual connection details are on the agency’s website 
at www.michigan.gov/merc. Select the “Michigan Employment 
Relations Commission” option and  access the “MERC Meeting 
Dates” tab. Email any related questions to  berinfo@michigan.gov. 

Fast-Track Grievance Mediation Pilot: Just  a reminder 
that the agency’s virtual fast track grievance mediation process 
has launched. Parties interested in the quick turnaround “on 
demand” dispute resolution process for grievances arising out of 
alleged contract violations  should email a request for Fast Track 
mediation to merc-mediation@michigan.gov. Be sure to include 
the names of the parties, name of each party representative, nature 
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INCREASES IN MICHIGAN’S 
MINIMUM WAGE AND

PAID SICK LEAVE GO INTO 
EFFECT FEBRUARY 2023 

    
Emily M. Petroski, Allan S. Rubin,

Elyse K. Culberson, and Lauren V. Parrottino
Jackson Lewis P.C.

Citing legislative “sleight of hand,” the Michigan Court of 
Claims in Mothering Justice v Nessel, No. 21-000095-MM (July 
19, 2022), determined that the Michigan legislature violated 
Article 2 Section 9 of the Michigan Constitution when, in 2018, it 
adopted – and then immediately amended – dual ballot initiatives 
that boosted the state’s minimum wage and required employer-
paid sick leave. These 2018 Acts are Michigan’s Improved 
Workforce Opportunity Wage Act (IWOWA) and the Earned Sick 
Time Act (ESTA), which was further amended and renamed the 
Paid Medical Leave Act (PMLA).

In Mothering Justice, the Court of Claims held that the 2018 
versions of the Acts, as adopted and then immediately amended 
by the legislature, are void. As a result, the ballot initiatives were 
immediately restored without the legislature’s 2018 amendments 
and ordered to take effect. Mothering Justice will be widely felt 
by employers across the state as Michigan’s minimum wage will 
increase from its current $9.87 per hour to $12.00 per hour, the 
tip credited minimum wage will be greatly reduced and then 
eliminated in 2024, and the state’s paid sick leave law will expand 
substantially.

However, recognizing public concerns over the ability of 
employers and relevant state agencies to implement changes to 
minimum wage and paid sick leave immediately, the Court of 
Claims stayed its ruling in Mothering Justice on July 25, 2022. As 
a result of the stay, employers will not be required to comply with 
the increased minimum wage and paid sick leave obligations until 
February 20, 2023. That said, Mothering Justice remains subject 
to appeal and additional stays are possible, so employers should 
keep a close eye on further developments. 

Background 

Ahead of the 2018 election, the legislature was presented 
with two ballot initiatives, which would have, among other 
things, increased Michigan’s minimum wage to $12 per hour 
and mandated paid sick leave to nearly all employees working 
in the state. These initiatives were presented to the legislature 
pursuant to Article 2 Section 9 of Michigan’s Constitution, which 
enables voters to exercise a form of direct democracy by initiating 
legislation via petitions signed by the requisite number of voters. 
When those petitions are submitted to the Secretary of State and 
the signatures are certified, the initiatives are then submitted to 
the legislature. 

After the dual ballot initiatives were submitted, the Michigan 
legislature had three options under Article 2 Section 9: (1) reject 
the initiatives, in which case they would have been placed on 
the November 2018 ballot for the voters to either approve or 
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of the dispute, list acceptable mediation dates and times. All party 
representatives must be copied in the email sent to merc-
mediation@michigan.gov. Staff will initiate the new case, select 
a date based on those provided and assign an available mediator. 
The case initiation email, including the selected virtual meeting 
date, will be mailed to the parties  and mediator.  The parties may 
choose to meet in person at their respective locations; however, 
the Labor Mediator must be able to connect to each participating 
person or group by virtual means.  

•  Rules Revision Project:  The agency’s rules revision 
process will resume in September 2022. The remaining focus 
groups will cover issues related to ULP processes, MERC case 
hearings,  electronic case filing and service of process, and remote 
processes and hearings. n

Lawnotes on the Cutting Edge—
Quis Custodiet Ipsos Custodes? 

 Stuart M. Israel

In the Summer 2022 Lawnotes, editor John G. Adam 
and professor Otto Stockmeyer separately questioned 
aspects of Michigan’s system for selecting judges. Adam 
questioned the fairness and constitutionality of reelection 
advantages conferred on incumbent Michigan judges—
(1) the incumbency designation and (2) the ability to get 
on the ballot with an affidavit of candidacy, rather than 
meeting the voter-petition prerequisites governing non-
incumbent candidates. Stockmeyer addressed the curiosities 
that “non-partisan” candidates for the state supreme court 
are nominated by political parties, and that all judicial 
vacancies are filled by unfettered gubernatorial (i.e., 
partisan) appointment. 

Brian Dickerson, Detroit Free Press Editorial Page 
Editor, on August 28, 2022 addressed “policing” the 
“1,000 or so elected judges” in Michigan. He reports that 
since 2017 there has been “a 65% increase in the number 
of full investigations” undertaken by the understaffed and 
underfunded Judicial Tenure Commission. He opines that 
the Commission process is not “timely” and has little public 
visibility. He provides examples of alleged judicial abuses, 
naming names (and printing photos). He concludes that the 
“Michigan Supreme Court Justices need to find another way 
to hold unethical judges accountable.” 

Dickerson opines that judicial elections “are already 
a sham”: “among the 28 trial judges up for reelection this 
year in Macomb and Oakland counties, only two face any 
opponent in November” and “in Wayne County, 37 of 39 
incumbents are guaranteed another six-year term in office.” 
Dickerson writes that voters are “already clueless” about 
the “identity or performance of serving judges” and are 
“further handicapped” by the Commission process which 
“only rarely takes public notice of serious misconduct.” 

Adam’s article is “Remove Incumbent Designations 
From Michigan Judicial Ballots?” Stockmeyer’s is  “What 
Should Be Done About Michigan’s System of Electing 
Supreme Court Justices?” Once more, Lawnotes is on 
the cutting edge of the central issues of our times (some 
central issues, maybe lower on the list than, say, war, crime, 
inflation, a nuclear Iran, and a few other issues). n
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disapprove; (2) adopt and enact them without modification; or 
(3) propose alternatives, which would then be placed on the ballot 
alongside the initiative(s), with the option receiving the most votes 
becoming law. Under Article 2 Section 9, the legislature could 
have amended the initiatives in a future legislative session. 

Rather than follow one of the three options provided for 
under Article 2 Section 9, the legislature enacted both initiatives 
and then immediately amended them, revising key provisions in 
the process. The legislature did so after seeking and receiving a 
favorable advisory opinion from then-Michigan Attorney General, 
Bill Schuette, regarding the function of Article 2 Section 9 and 
the “adopt and amend” tactic. Yet in doing so, the legislature 
eliminated the ability of the voters to decide on either the original 
ballot initiatives or the amended versions passed by the legislature. 

Following the 2018 election and after the amended Acts 
were enacted by the 2018 Michigan Legislature, the Michigan 
House of Representatives requested an advisory opinion on 
the constitutionality of the “adopt and amend” method from 
the Michigan Supreme Court. In December 2019, however, the 
Michigan Supreme Court declined to , stating it lacked jurisdiction 
over a dispute concerning already-enacted legislation. As a result, 
both the IWOWA and PMLA as amended remained in effect. 

Michigan Court of Claims Finds Legislature’s “Adopt and 
Amend” Tactic Unconstitutional

On May 11, 2021, six plaintiffs, including advocacy 
organization Mothering Justice and several other non-profits, 
filed a Complaint in the Michigan Court of Claims against the 
State of Michigan. The Court of Claims is the court specially 
designated to hear all civil actions filed against the State of 
Michigan and its agencies. The Court of Claims sits within the 
Michigan Court of Appeals, with four Michigan Court of Appeals 
judges assigned to it by the Michigan Supreme Court. Like United 
States Supreme Court cases, cases against the State of Michigan 
or its agencies usually include the Attorney General’s office as the 
named defendant – the reason Attorney General Nessel was named 
here, even though she has stated that the legislature’s “adopt and 
amend” method was “unconstitutional.” 

On July 19, 2022, the Court of Claims issued an Opinion 
holding that the legislature’s “adopt and amend” action was 
unconstitutional under Article 2 Section 9 of Michigan’s 
Constitution. Specifically, the Court rejected the position taken 
by then-Attorney General Schuette and concluded that Article 
2 Section 9 does not permit the legislature to adopt a proposed 
law presented by a ballot initiative and then substantially amend 
it within the same legislative session. In other words, the Court 
found that allowing the “adopt and amend” tactic could routinely 
thwart voter intent. As a result, the Court of Claims voided the 
amended versions of the Acts and ordered reinstatement of the 
ballot initiatives as originally presented in 2018 and as (briefly) 
adopted by the legislature. 

The immediate effect of Mothering Justice would have 
rendered many Michigan employers non-compliant with 
Michigan’s IWOWA and ESTA regarding minimum wage and 
paid medical leave, respectively. But on July 25, 2022, the Court 
of Claims stayed its July 19 Opinion and Order for a period of 
205 days, even though the Court rejected a stay pending appeal. 
In doing so, the Court found “justified concerns regarding the 
ability of employers and relevant state agencies to immediately 

accommodate the changes required by” the original 2018 changes 
to Michigan’s IWOWA and ESTA. The Court of Claims stay will 
last through February 19, 2023. The Court of Appeals on August 
15, 2022, expedited the case, with briefing to be completed by 
September 30 and argument to follow.

What This Means for Minimum Wage and Paid Medical 
Leave in Michigan  

Absent further judicial or legislative intervention, on February 
20, 2023, the following changes will take effect:

Minimum Wage

•   Michigan minimum wage will increase from $9.87 per 
hour to at least $12.00 per hour. Because the 2018 ballot 
initiative would have increased the standard minimum 
wage to $12.00 effective January 1, 2022, that amount may 
be simultaneously increased in February 2023 due to an 
inflation-based provision in the initiative. Moreover, if the 
unemployment rate is below 8.5% in late 2022, an interim 
increase to $10.10 per hour likely will occur on January 1, 
2023, as set forth in IWOWA.

•   Minimum wage for tipped employees will increase from 
$3.75 per hour (38% of standard minimum wage) to at least 
$9.60 – and possibly $10.80 – per hour. Under the original 
ballot initiative, the tipped employee minimum wage was 
set to increase to 80% of standard minimum wage on 
January 1, 2022; to 90% of standard minimum wage on 
January 1, 2023; and be eliminated altogether beginning 
in 2024.

Presumably, the Wage and Hour Division of the Michigan 
Department of Labor and Economic Opportunity will address 
what, if any, adjustments to the standard minimum wage will occur 
to account for inflation and the tipped employee minimum wage 
before February 20, 2023.

Paid Sick Leave

Although the amended legislation was renamed the PMLA, 
the Mothering Justice Opinion causes the legislation to revert 
back to the ESTA. Under the ballot initiative, known as the ESTA, 
nearly all Michigan employers must offer 72 hours of sick leave 
annually. For large employers (those with at least 10 employees), 
all 72 hours of leave must be paid. Small employers, on the other 
hand, must provide at least 40 hours of paid sick leave annually, 
while the balance of the 72 hours of leave may be unpaid.

In addition, and unlike the PMLA, the ESTA includes a 
provision prohibiting an employer from taking retaliatory action 
against an employee who uses sick leave under the Act.

The Takeaway 

By February 20, 2023, Michigan employers must comply 
with both initiatives and ensure they are paying their non-exempt 
employees (both tipped and non-tipped) at or above the increased 
minimum wage and providing their employees with sick leave 
in accordance with the requirements of the ballot initiatives. 
Given the potential of appeals, additional stays, and forthcoming 
state regulations, employers should keep an eye out for further 
developments. n
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•  Stuart Israel (1) encourages federal court litigators to stop listing all 
lawyers on cover pages, (2) addresses lawyer wellness, and (3) shows 
why Lawnotes is on the cutting edge.  

•  Bob Lusk says 2022 is the “Year of the FAA.”

•  Dr. Joel Kahn explains why coffee can be good for you.         

•  Lee Hornberger reviews state court rulings on arbitration. 

•  Ryan Bohannon previews the likely legal conflict between employee 
LGBTQ rights and employer religious rights

•  Contractions (e.g., aren’t, don’t, can’t) in writing are not bad say Matthew 
High and William Cook. 

•  Ben King discusses the Michigan Supreme Court decision expanding 
LGBTQ civil rights.

•  Barry Goldman persuasively reviews a new book on persuasion.  
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