
• The MSP suspended 2,891 CPLs, 64% because the
licensee had a felony or qualifying misdemeanor charge
pending and 33% because the licensee was subject to a
personal protection order, an injunction, or a conditional
bond order prohibiting them from carrying a firearm.

• The MSP revoked 2,150 CPLs, 92% because the licensee
was convicted of a felony or qualifying misdemeanor.

• 2,322 licensees were convicted of a criminal offense and
54 licensees were found responsible for a civil violation of
the Firearms Act.

Who is qualified to obtain a CPL in Michigan?

You need a license to purchase and possess a pistol and you
must obtain that license from your local police department or
county sheriff’s department depending upon who issues such
licenses in your local jurisdiction.  MCL 28.422(1).

Although Michigan is an open-carry state, you still need a
license to conceal carry a pistol you legally possess, which is now
known as a “CPL permit”.  Many people still refer to this license
as a “CCW (conceal carry weapon) permit.”

To obtain a concealed pistol license, you must be:  (1) at
least 21 years old; (2) a United States citizen or lawfully admitted
alien; (3) a legal resident of Michigan who has resided in
Michigan for at least six months before applying for a CPL, unless
circumstances warrant the issuance of an emergency license or
the applicant is a new resident who holds a valid CPL issued by
another state; and (4) have successfully completed a pistol safety
training course or class.

MCL 28.425b(7)(a)-(c).

You cannot obtain a CPL under MCL 28.425b(7)(d)-(n) if:

• you are prohibited from carrying a pistol by an order or
disposition for involuntary hospitalization or alternative
treatment, legal incapacitation, a personal protection
order, the terms of a bond or conditional release, or a
finding of not guilty by reason of insanity;

• you are prohibited from possessing, using, transporting,
selling, purchasing, carrying, shipping, receiving, or
distributing a firearm under MCL 750.224f;

• you have been convicted of a felony in Michigan or
elsewhere, or a felony charge is pending against you in
Michigan or elsewhere when you apply for a license;

• you have been dishonorably discharged from the United
State Armed Forces;

• you have been convicted of a qualifying misdemeanor
during the 3 to 8 years before you apply for a license or
you have a charge pending for such a misdemeanor in
Michigan or elsewhere when you apply for a license;
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Overview

Michigan broadly protects an individual’s right to keep and bear
arms, including concealed pistols.  “Every person has a right to keep
and bear arms for the defense of himself and the state.”  Mich Const
1963, art 1, § 6.  “It is the intent of the legislature to create a stand -
ardized system for issuing concealed pistol licenses to . . . allow law
abiding residents to obtain a license to carry a concealed pistol, and
to prescribe the rights and responsibilities of individuals who have
obtained a license to carry a concealed pistol. . . .”  MCL 28.421a.

Michigan is an “open-carry” state, meaning you do not need
a license to openly carry a firearm you legally purchase and
possess.  See Combs v City of Birmingham, 2013 U.S. Dist.
LEXIS 124335 (ED Mich, August 30, 2013).

The Michigan Firearms Act, MCL 28.421 et seq., regulates
the sale, purchase, possession, and carrying of certain firearms,
including concealed pistols.

The Act defines a “firearm” as “a weapon from which a
dangerous projectile may be propelled by an explosive, or by gas
or air.”  MCL 28.421(b).

The Act defines a “pistol” as “a loaded or unloaded firearm
that is 30 inches or less in length, or a loaded or unloaded firearm
that by its construction and appearance conceals it as a firearm.”
MCL 28.421(e).

This article will focus on the rights and responsibilities of
employees licensed to carry a concealed pistol.

Concealed pistol licenses in Michigan-some statistics

“According to the most recent data from the Michigan State
Police, 617,000 Michigan residents age 21 or older have a
concealed carry license.  That’s one in 11.7 adults across the state.
The rate ranges from one in every 6.7 adults in Keweenaw County
in the Upper Peninsula, to one in every 19.5 adults in Kent County.
Generally, a higher percentage of residents have concealed carry
permits in the Upper Peninsula.”  Where can you carry a gun in
Michigan?  It’s complicated.”, Ron French/Bridge Magazine,
February 21, 2018.

According to the last Concealed Pistol Licensing Annual
Report issued by the Michigan State Police (“MSP”) for the
period October 1, 2017 to September 30, 2018:

• County clerks issued 139,546 CPLs.

• Only 1% of applicants who applied for a CPL were
disqualified from receiving a license.  97% were
disqualified for a felony or qualifying misdemeanor
conviction or because they had a felony or qualifying
misdemeanor charge pending. (Continued on page 2)
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• you have been found guilty but mentally ill of any crime,
or offered a plea of or been found not guilty by reason of
insanity;

• you have been involuntary committed (inpatient or
outpatient) because of a mental illness;

• you have a diagnosed mental illness1 when you apply that
includes an assessment that you present a danger to
yourself or to others, regardless of whether you are
receiving treatment for the illness;

• you are under a court order of legal incapacity in
Michigan or elsewhere; or

• you do not have a valid state-issued driver’s license or
personal identification card;

You are also ineligible to receive a CPL if you are prohibited
under federal law from possessing or transporting a firearm as
determined through the federal National Instant Criminal
Background Check System (NICS).

How does a qualified individual obtain a CPL?

The qualified individual requests a Concealed Pistol License
Application from the clerk of the county in which they reside.  The
clerk must provide the application free of charge.

The applicant completes the application and returns it to the
county clerk certifying they have completed the required pistol
safety training course or class.  The applicant must also provide a
passport-quality photograph and pay a $105 non-refundable appli -
cation and licensing fee to the clerk.  The clerk then issues the
applicant a receipt for his or her application.

Once the applicant files the application and pays the fee, the
applicant must be fingerprinted and a receipt issued to the
applicant by the entity providing the fingerprinting services.  MCL
28.425b(9).  The entity must then forward the fingerprints immed -
iately to the Michigan State Police.  MCL 28.425b(10).

Within 45 days after submission of the applicant’s
 fingerprints to the State Police, the county clerk must either
issue a CPL or a notice of statutory disqualification.  MCL
28.425b(13).  If the clerk fails to do so, the fingerprint receipt
serves as a CPL when carried with a state-issued driver’s license
or personal  identi fication card, and remains valid until the clerk
issues a CPL or notice of statutory disqualification.  MCL
28.425b(14).

A CPL is issued on plastic laminated paper or hard plastic in
the same dimensions as a Michigan driver’s license, and is valid
until the applicant’s date of birth that falls not less than four years
or more than five years after the license is issued or renewed.
MCL 28.425l.

To renew a CPL, the license holder must submit a renewal
application and $115 fee to their county clerk or on-line at
www.michigan.gov/cplrenewal.

An individual licensed to carry a concealed pistol must have
his or her CPL and state-issued driver’s license or personal
identification card in their possession whenever they are carrying
a concealed pistol.  MCL 28.425f(1).  It is a civil infraction if the
individual fails to do so, and the pistol is subject to seizure and
forfeiture.  MCL 28.425f(4).
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(Continued on page 4)

Where can a CPL holder lawfully carry a concealed
pistol?

Except for certain premises identified in the Firearms Act,
MCL 28.425o (colloquially referred to as “pistol free zones”), a
person with a CPL is authorized to:  (1) “Carry a pistol concealed
on or about his or her person anywhere in this state;” and (2)
“Carry a pistol in a vehicle, whether concealed or not, anywhere
in this state.”

MCL 28.425c(3)(a)-(b) (emphasis added).
“Pistol free zones” are all of the following, except that you

can conceal carry in the parking areas of these zones:

• A school or school property, except a parent or legal
guardian of a student is not prohibited from carrying a
pistol in a vehicle while picking up or dropping off a
student.  MCL 28.425o(1)(a).

• A public or private child care center or day care center,
child caring institution, or child placing agency.  MCL
28.425o(1)(b).

• A sports arena or stadium.  MCL 28.425o(1)(c).

• A bar or tavern where the primary source of income is the
sale of alcoholic liquor by the glass and consumed on the
premises, except this prohibition does not apply to an
owner or employee of the business.  MCL 28.425o(1)(d).

• Any property owned or operated by a place of worship unless
the presiding official(s) allows it.  MCL 28.425o(1)(e).

• An entertainment facility with a seating capacity of 2,500
or more individuals.  MCL 28.425o(1)(f).

• A hospital.  MCL 28.425o(1)(g).

• A dormitory or classroom of a community college,
college, or university.  MCL 28.425o(1)(h).

• In a casino, although the administrative rule that estab lishes
this prohibition is silent as to whether the pro hi bition
extends to the casino’s parking lot.  Mich Admin Code, R
432.1212.

Unless an individual licensed to carry works in one of these
facilities, a person’s place of employment is not presumptively a
“pistol free zone.”

Can an employer whose premises is not a “pistol free
zone” lawfully prohibit an employee with a CPL from
carrying a concealed pistol in the workplace while they are
working?  Yes.

Section 5n(2) of the Firearms Act is the only part of the
statute that addresses what an employer can and cannot do under
the statute:

(2) Except as provided in subsection (3) [applicable to police
agencies], an employer shall not prohibit an employee from
doing either of the following:

(a) Applying for or receiving a license to carry a concealed
pistol under this act.

(b) Carrying a concealed pistol in compliance with a license
issued under this act.  This subdivision does not pro -
hibit an employer from prohibiting an employee
from carrying a concealed pistol in the course of his
or her employment with that employer.

MCL 425n(2)(a)-(b) (emphasis added).

Thus, an employer can lawfully prohibit an employee
from carrying a concealed pistol in “the course of his or her
employment.” However, the Firearms Act does not define what
“course of his or her employment” means, and in some instances
such as the parking lot issue discussed below, the limitations on an
employer’s ability to restrict a licensee-employee’s right to
conceal carry is not clear.

The Sixth Circuit has held that a policy prohibiting a licensee-
employee from carrying a concealed pistol in the workplace need
not be in writing.  See Hoven v. Walgreen Co, 751 F3d 778, 786 at
fn 3 (CA 6, 2014).  However, the best practice is for an employer
to include such a policy in its handbook or with any other written
rules, regulations, or policies distributed to employees.

Although Section 5n(2) does not address the issue, it seems
reasonable to assume that an employer can also prohibit an
employee from openly carrying a pistol, or any other firearm, in
“the course of his or her employment.”

Can an employer whose premises is not a “pistol free
zone” lawfully prohibit an employee with a CPL from storing
a pistol in a vehicle parked in the employer’s parking lot?  It
depends.

Section 5n(2) does not address whether an employer can
lawfully prohibit an employee with a CPL from storing their
pistol, open or concealed, in a vehicle if it is parked in the
employer’s parking lot.

The author believes that if the parking lot is private – i.e., it
is only open to employees who are there for work and to express
invitees of the employer—and the employee is entering, parking
in, or exiting from the parking lot for the purpose of getting to,
attending, or leaving from work, then the employee is in “the
course of his or her employment” and the employer may prohibit
the employee from carrying or storing a pistol, either open or
concealed, in the lot.

This would be consistent with how the Michigan Workers’
Disability Compensation Act defines “course of his or her
employment:  “An employee going to or from his or her work,
while on the premises where the employee’s work is to be
performed, and within a reasonable time before and after his or her
working hours, is presumed to be in the course of his or her
employment.”  MCL 418.301(3).

However, employers should know that an unintended
consequence of taking this position may be the application of this
same broad definition of “course of employment” to other legal
issues where it is less favorable to the employer.

Conversely, the author believes that if the parking lot is open
to the public, like at a shopping mall, strip mall, or other premises
where the employer does not control who can or cannot park in the
lot, and employees use the lot to park for work, then the broad
right to conceal carry “anywhere in this State” that is not a “pistol
free zone” allows an employee to carry or store a pistol, open or
concealed, in that parking lot when arriving for, attending, or
leaving from work.

As of December 2018, 25 states have passed laws that protect
an employee’s right to store a firearm in their car while it is parked
in the employer’s parking lot.2 Michigan is not one of those states.
One could interpret this silence to mean that the Legislature did
not intend to infringe on an employer’s right to restrict a licensee-
employee from storing their pistol in a vehicle parked in the
employer’s private parking lot.  However, one could also argue
that by not including an employer’s private parking lot in the list
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of “pistol free zones”, the licensee-employee’s broad right to carry
“anywhere in this state” includes the storage of a pistol in a vehicle
parked in such a lot.

Can an employer whose premises is not a “pistol free
zone” lawfully prohibit an employee with a CPL from
carrying a pistol on the employer’s premises when they are
not working?  Most likely not.

Considering the broad right a CPL holder enjoys to conceal
carry “anywhere in this state” that is not a pistol free zone, and that
Section 5n(2) only allows an employer to prohibit a licensee-
employee from carrying a concealed pistol “in the course of his or
her employment with that employer”, the author believes the
answer is “No” if the employer’s premises is open to the public.

Thus, if the employer’s premises is a restaurant, coffee shop,
clothing store, or other retail operation where the public must enter
the premises to peruse and purchase the goods or services for sale,
the author believes the employer cannot lawfully prohibit a licensee-
employee of that establishment from carrying their concealed pistol
on the premises when the employee is not working.

However, if the employer’s premises is a factory, warehouse,
office, or other private property only open to employees who are
there for work and to express invitees of the employer, the author
believes the employer can lawfully prohibit a licensee-employee
of that establishment from carrying their concealed pistol on the
premises when the employee is not working.

Can an employer lawfully prohibit an employee with a
CPL from carrying and/or storing a pistol in a company-
owned vehicle?

If the licensee-employee is using the company-owned vehicle
“in the course of his or her employment” the answer is
unequivocally “Yes.” The author believes the answer is also “Yes”
even if the employer allows personal use of the vehicle, provided
the employer prohibits the carrying or storing firearms in the
vehicle regardless of use.

Can an employee who has a CPL and whose employer
violates their rights under the Firearms Act sue the employer?
No.

The Firearms Act does not create a private right of action for
a licensee-employee against his or her employer for a violation of
the Act, and one court has held that terminating a licensee-
employee for violating his employer’s non-escalation policy does
not give rise to a public policy claim even if the employee’s use of
his pistol was lawful.  Hoven, supra.

—ENd NOTES—

1 “Mental illness” means a substantial disorder of thought or mood that significantly
impairs judgment, behavior, capacity to recognize reality, or ability to cope with the
ordinary demands of life, and includes, but is not limited to, clinical depression.
MCL 28.425b(22)(d).

2 Those states are Alabama, Alaska, Arizona, Arkansas, Florida, Georgia, Illinois,
Indiana, Kansas, Kentucky, Louisiana, Maine, Minnesota, Mississippi, Missouri,
Nebraska, North Dakota, Ohio, Oklahoma, South Carolina, Tennessee, Texas, Utah,
West Virginia, and Wisconsin.

A version of this article was published by ICLE for the 2019 Labor &
Employment Law Institute. �
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NEW PERSPECTIVES
ON THE

STRATIFIED LAW BUSINESS
Stuart M. Israel

Legghio & Israel, P.C.

1.

A few years ago I wrote about the law business.1 I recognized
the positive.  The law business can offer socially useful work, the
opportunity to succeed on merit, and upward mobility.

A bright, diligent, industrious C-student from
humble circumstances and a law school barely
noticed by U.S. News & World Report can become
the respected champion of the discriminated-
against or the medically-malpracticed-upon, for
example, and be handsomely rewarded.

I also recognized the negative.  The law business is
stratified—“not as stratified as, say, pre-revolutionary France 
or the Jim Crow south”—but often “snobbishly cruel to those
without the right pedigree.”  I wrote: “To paraphrase Orwell, 
all lawyers are equal, but some lawyers are more equal than
others.”

It seems I was insufficiently pessimistic.  I was not fully
aware of the struggles of many new lawyers looking for
productive, useful, reasonably-compensated jobs or the struggles
of many experienced lawyers who represent the discriminated-
against, the medically-malpracticed-upon, the injured-at-work, the
unfairly-traffic-ticketed, the objects of small business regulation,
and other clients—many of modest means—whose vicissitudes
require encounters with the law and the engines of dispute
resolution.

2.

What got me thinking about the stratified legal profession
again was the Wall Street Journal.  In particular, it was “The Flip
Side of Making Partner—At the Modern Law Firm, a Focus on
Billing Has Replaced Tight-Knit Camaraderie—and Not All
Partners are Created Equal.”  

“Flip Side” is an article by Sara Randazzo in the Saturday/
Sunday, August 10-11, 2019 WSJ, starting on page 1 of the
Exchange section.2

“Flip Side” can almost make you feel sorry for those BigLaw
partners who get paid under $1 million a year.  

3.

Things have changed in BigLaw, WSJ reports.  One
prominent BigLaw firm—the article says—will pay its 400 equity
partners between $1.75 million and $15 million each, depending
on their shares.  Each.  For one year.

You are thinking that even the low number—$1.75 million a
year—ain’t bad.  But that’s not the full story.
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The firm has another 560 partners who have no equity
ownership.  Each of them can expect only about $800,000 for
the year.  WSJ comments:  “While a comfortable living, the
salary and its implied second-class status is not the reward many
expected after striving to join the venerated partnership.”

Frustrated expectations.  It is not like it was in the good old
days.  WSJ observes:

Being named a partner once meant joining a
band of lawyers who jointly tended to long-time
clients and took home comfortable, and roughly
equal, paychecks.  Job security was virtually
guaranteed and partners rarely jumped ship.

That “model, and the culture that grew up around it,” WSJ
reports, are “all but dead.”  Now “data and money rule.”

4.

In “the new paradigm, lawyers are expendable, and partners
may jump to a competitor for the right amount of money, taking
as many clients as possible with them on the way out.”  

In the new paradigm, the “focus on data” has replaced “tight-
knit camaraderie.”  Law firms “closely track how many billable
hours each lawyer has logged, which clients are late on payment,
and how many hours an assignment usually takes.”

BigLaw firms are adding “new stepping stones along the
way” from “associate” to equity partner—like “counsel” and
“non-equity partner”—“to appease” lawyers “down the ladder”
and “keep them grinding.”

At one prominent BigLaw firm, WSJ reports, “junior partners
compete each year for a few coveted slots in the equity-earning
partnership, many billing more than 2,500 hours a year to try to set
themselves apart.”  WSJ observes: “Given how much of the day’s
work isn’t billable, that can require working 80 hours or more a
week.”

Making equity partner, WSJ observes, now “takes longer” and
more than just being “technically proficient.”  Being “a business
generator is a crucial component.”  And those who “make the cut
encounter a new set of stressors,” i.e., “[b]ureaucratic tasks” on
top of “the same billable-hour expectations” and new “pressure
to bring in enough business to cover” the newly-anointed partners’
own salaries “plus those beneath them.”

5.

The halcyon days of pure merit-based admission to the uber-
professional ranks of BigLaw equity partnership are
apocryphal.3

It is not new that law firms consider pedigree and con -
nections.  It certainly is not new that law firms distinguish between
finders, minders, and grinders.  It is not new that at profit-
distribution time finders emphasize their centrality to the law firm
enterprise.

Minders and grinders may put in evenings and most week -
ends at the office, sure.  But finders’ time on the golf course with
current and prospective clients in 85-degree August heat is no
picnic.

Law firm roles are not new.  New are BigLaw’s big dollar
numbers.

6.

Goldfarb v. Virginia State Bar, 421 U.S. 733, 788, n.17
(1975) held that the legal profession would no longer be
permitted to impede marketplace competition with minimum fee
schedules regarding “undercharging” as violating professional
ethics.  Goldfarb: profession yes, but the practice of law also is
business.  

Two years later, in Bates v. State Bar of Arizona, 433 U.S.
350, 368 (1977), the lawyer-advertising case, the Supreme Court
acknowledged “the real-life fact that lawyers earn their livelihood
at the bar.”

So, the practice of law is business.  BigLaw is Big Business.  

Now equity partners make $1.75 million to $15 million a
year, non-equity partners make do with the “comfortable” but
“second-class status” of $800,000 annual paychecks, and law
partners have replaced “tight-knit camaraderie” with an
environment in which “data and money rule,” colleagues are
“expendable,” and partners may “jump to a competitor” for the
“right amount,” taking “as many clients as possible with them on
the way out.”  

That sounds something like Hobbes’ bellum omnium contra
omnes.  

7.

Alexis de Tocqueville observed in Democracy in America
(1835; Henry Reeve translation, Penn. State Univ.) vol. 1 at 305:
“Lawyers belong to the people by birth and interest, and to the
aristocracy by habit and taste and they may be looked upon as the
natural bond and connecting link between the two great classes
of society.”  Is this still true?  Discuss and decide.

I ended my earlier essay on the law business with the
immediately preceding paragraph.4

Repeating the de Tocqueville paragraph, rather than
writing a new paragraph, serves economy, efficiency, and
profitability, giving me more time to turn out billable work.
Maybe I’ll get to 2,500 billable hours this year.  Still, I have a
distance to go before I get into that BigLaw compensation
range.  I can hardly remember the last year-end I took home
$15 million.  

—ENd NOTES—

1 Stuart M. Israel, “The Stratified Law Business,” collected in Israel and Goldman,
Opinions—Essays on Lawyering, Litigation and Arbitration, the Placebo Effect,
Chutzpah, and Related Matters (Amazon CreateSpace 2017) at 28.

2 All the quoted portions of “Flip Side” are from the Saturday/Sunday, August 10-11,
2019 Exchange section of the WSJ at pp. 1 and 6.

3 See Gerald S. Auerbach, Unequal Justice—Lawyers and Social Change in Modern
America (Oxford Univ. Press 1975).

4 See note 1. �
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THE SIXTH CIRCUIT
REMINDS US ONCE AGAIN:

A WRITTEN ANTI-
DISCRIMINATION POLICY
DOES NOT BY ITSELF
SHIELD AN EMPLOYER

FROM PUNITIVE DAMAGES
UNDER TITLE VII  

Linda G. Burwell
National Investigation Counsel

Hubbell v. FedEx SmartPost, Inc. ___F.3d___, 2019 WL
3540796 (6th Cir.) upheld a jury verdict awarding a FedEx parcel
sorter $300,000 in punitive damages on her Title VII retaliation
claim even though the Court agreed that FedEx had an extensive
company-wide anti-discrimination policy in place and annually
trained its employees on its policy. 

Sheryl Hubbell worked as a lead parcel sorter for FedEx when
a new manager, Todd Treman was hired. Hubbell alleged that
Treman told her she should accept a demotion from her lead
position because “females are better suited to administrative roles
and males are better suited to leadership roles.”  When she refused
to step down, she alleged that he repeatedly disciplined her then
demoted her based on her sex.  She also alleged that FedEx retali -
ated against her for fil ing complaints with the EEOC and for filing
a lawsuit by unfairly dis ciplining her, not allowing her to earn extra
pay by clocking in early or clocking out late, closely surveilling her
and eventually firing her.

The jury rejected Hubbell’s discrimination claim but found
for Hubbell on her retaliation claim.  The jury awarded Hubbell
$85,600 in combined front and back pay, $30,000 in non-
economic damages, and $403,950 in punitive damages.  The
dis trict court reduced the punitive damages award from $403,950
to $300,000 (Title VII’s cap on punitive damages).  FedEx
appealed the jury’s verdict and Hubbell cross appealed the reduc -
tion of her attorney’s fees.  

The Sixth Circuit upheld the jury’s verdict, finding sufficient
evidence supporting both the retaliation claim and punitive
damages.  While this case involved a multitude of pro cedural, jury
and legal issues and the Court’s written discussion on those issues
is a useful guide to Title VII law, the Court’s discussion on
punitive damages is especially noteworthy and offers practical
take-aways for leaders of companies, board members, and
attorneys advising on employment decisions.

The Hubbell Court relied upon the three-part test established
in Kolstad v. American Dental Association, 527 U.S. 526 (1999) for
deter mining when punitive damages can be recovered in Title VII
cases.  First, a plaintiff must “demon strate that the individuals per -
pe trating the discrimination acted with malice or reckless
indif fer ence toward the plaintiff’s federally protected rights.”
Second, a plaintiff must “demonstrate that the employer is liable by
establishing that the discriminatory actor worked in a managerial
capacity and acted within the scope of his employment.”  Third,

the defendant may avoid punitive-damages liability by “showing
that it engaged in good-faith efforts to comply with Title VII.”
Hubbell, at 13.

Hubbell presented testimony at trial that she worked from
2006 to 2011 without any write-ups and received awards and
promotions.  Treman became her manager in March 2011 and
later met with her commenting twice about women in man -
agement and in January 2012 telling her to demote herself or
“things would continue to get harder for [her].”  After this meeting,
her supervisors took several actions that made her job harder.  She
received two written disci plines in 2012 and contested the factual
basis for both disciplines.  She received a poor performance
review for 2012 and contested the factual basis for that as well.
Hubbell sent an email to the managing director for human
resources about her performance review and about Treman’s com -
ment.  Guy Larsen, a senior manager for human resources was
sent to meet with Hubbell.   Hubbell told Larsen that Treman was
discriminating against her because he “didn’t want females in
management.”  Larsen responded that he preferred the term
“favor itism” instead of “discrimination” because “discrimi nation”
was an “inflammatory word.”  Rather than addressing Hubbell’s
concerns about dis crimination, Larsen told her that “maybe [she]
just had a bad review, and to keep [her] head down, and let the
managers do their job.”  

Hubbell continued to have trouble, received more disciplines
and was demoted.  After her demotion, she filed an EEOC com -
plaint and was further disciplined, the first one four days after her
complaint.  Hubbell filed a second charge with the EEOC and a
lawsuit before she was ultimately terminated.  Fellow employees
testified that she was singled out for adverse treatment and she
presented evidence, such as doctor’s notes excusing at least some
of her absences.  

On appeal, FedEx did not dispute that Treman and other
managers were acting within the scope of their employment.
FedEx instead focused on its “implementation, promulgation, and
training regarding anti-discrimination policies” to argue that it did
not act egregiously.  The Court rejected FedEx’s argument that a
finding of egregiousness was needed and instructed that the first
prong can be satisfied by demonstrating that the individual in
question acted “in the face of a perceived risk that its actions will
violate federal law.”  The Court found “the testimony at trial about
FedEx’s anti-discrimination training itself provides support for
the jury’s finding that Hubbell’s managers acted with malice or
reckless disregard toward her federally protected rights.”  Hubbell,
at 13.  See New Breed Logistics, 783 F.3d at 1072.  The Court held,
“FedEx’s arguments about ‘its stringent [anti-discrimination]
training, policies, and procedures’ do not provide a basis to grant
it judgment as a matter of law on either of the first two prongs of
the Kolstad test.” Hubbell, at 13.

With respect to the third prong, the Court rejected FedEx’s
argument that it engaged in good faith efforts to comply with Title
VII.  The Court explained, “it is far from clear that FedEx’s anti-
discrimination policy was ‘extensively implemented.’  In this
case…, there was significant evidence in the record that ‘call[ed]
into question FedEx’s sincerity to abide by its own written
policies.’ Hubbell at 14. Most notably, Jessica Benjamins,
FedEx’s corporate Human Resources manager, testified that if an
employee had com plained to her of gender discrimination, her
next step would be to open an investigation.  But she had not seen
a report of any invest i ga tion by FedEx into Hubbell’s reports of
discrimination and retal iation.  Benjamins, FedEx’s own witness,
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MERC NEWS

Sidney Mcbride, Mediation Supervisor
Bureau of Employment Relations/MERC

MERC moves to the Michigan Department
of Labor & Economic Opportunity— Effective
August 11, 2019, a newly formed Michigan
Department of Labor and Economic Opportunity
(LEO) began as a result of an executive order
issued by Governor Gretchen Whitmer.  The new
department, headed by Director Jeff Donofiro,
houses a number of state agencies that he
describes “[collectively seek] to close opportunity
gaps and help people, businesses and com -
munities reach their full poten tial.”  The various
agencies, com missions and bureaus include
Employment Relations (MERC and Wage Hour
Division), Unemployment Insurance Agency,
Worker’s Compensation, Workforce Develop -
ment, MIOSHA, State Land Bank Authority, and
more.  Prior to his appointment as LEO Director,
Donofrio served in related roles including his
most recent position as Execu tive Director of the
City of Detroit’s Workforce Devel op ment pro -
gram that was responsible for the crea tion and
imple menta tion of methods to increase employ -
ment oppor tun ities and household incomes for city
residents.  The LEO website can be accessed at
www.michigan.gov/leo for more details and
information regarding the department and its
composition and functions. �

WRITER’S bLOCK?
You know you’ve been feeling a need to write a

feature  article for Lawnotes.  But
the muse is elusive.  And you just
can’t find the perfect topic.  You
make the excuse that it’s the
press of other business but in
your heart you know it’s just
writer’s block.  We can help.

On request, we will help you with ideas for article
topics, no strings attached, free consultation.  Also, we
will give you our expert assessment of your ideas, at
no charge.  No idea is too ridiculous to get assessed.
This is how Larry Flynt got started.  You have been
unpub lished too long. Contact Lawnotes editor Stuart
M. Israel at Legghio & Israel, P.C., 306 South
Washington, Suite 600, Royal Oak, Mich igan 48067 or
(248) 398-5900 or israel@legghioisrael.com.

further testified that she did not know if FedEx followed its own
policies in this case.”  Hubbell at 14.

FedEx argued that there was an investigation and it was even
documented on a FedEx Investigation Report Form.   The Court
found FedEx’s argument “misleading at best,” noting: “The
investigative report form FedEx refers to does not document an
investigation into Hubbell’s claim of discrimination.  Instead, this
form documents that Guy Larsen of Human Resources investi -
gated an allegation of aggressive behavior by a subordinate while
Hubbell was still working as a lead parcel sorter, which resulted
in that subordinate’s termination.  The only possible reference to
her allegations of sex discrimination is a notation that Larsen ‘was
visiting with Ms. Hubbell tied to a separate concern that she had
with her performance review.’  Thus, though it is technically true
that Larsen ‘documented Hubbell’s allegations,’ an investigation
took place, and an employee was discharged, as FedEx claims, all
of that pertains to an unrelated matter.   FedEx’s description of
this document cannot cloak the failure of its Human Resources
Department to conduct any investigation into Hubbell’s complaint
of gender discrimination.” Hubbell, at 14.

The HubbellCourt continued:  “Relying on the testimony that
any investigation into an EEOC complaint ‘would be handled by
[FedEx’s] legal department,’ FedEx also argues that ‘[i]t is not
accurate to say that FedEx never investigated, only that the HR
Department did not.’ This is an implicit concession that FedEx’s
Human Resources department never investigated Hubbell’s claims
of gender discrimination.  Moreover, FedEx’s argument depends
on a suggestion that its legal department investigated Hubbell’s
com plaints even though there is no evidence in the record to
indicate that any FedEx department investigated Hubbell’s claims
of sex dis crim ination.  Accordingly, a reasonable factfinder could
deter mine that, despite its formal anti-discrimination policy, FedEx
did not engage in good-faith efforts to comply with Title VII.”
Hubbell, at 14.

All of the Court’s critical rhetoric notwithstanding, it is still
not altogether surprising that FedEx’s leadership elected to try,
rather than settle, this case.  Also in the record are facts that
support a different scenario: some evidence suggests that Ms.
Hubbell is an employee who may have been promoted over her
capabilities, had received several disciplines and a poor review,
then continued to perform below expectations, causing even more
disciplines, filing two complaints with the EEOC and a lawsuit
against the company, before she was ultimately terminated for
poor performance.   However, a more in-depth review of the facts
might have revealed a different scenario, one more aligned with
the way the jury saw things.  For example, had Larsen conducted
an investigation when Hubbell sent her first email, or had
leadership stepped back and asked why an individual who worked
for the company for five years without incident, was suddenly
getting disciplined (15 disciplines in 2 ½ years) they might have
seen the situation more as the jury did at trial and may have been
able to prevent further issues.  

An employer’s promulgation of an anti-discrimination policy
in and of itself will not insulate the employer from punitive
damages.  The goal of Title VII is not the creation of written
policies, but the end of wrongful discrimination in the workplace.
That begins with a written policy but also requires effective
internal implementation and enforcement of the policy.  In the 6th

Circuit, punitive damages can be a painful consequence of an
employer’s failure to heed this guidance. �



Page 8 Labor and EmpLoymEnt LawnotEs (FaLL 2019)

CIRCUIT COURT, PUBLIC
RESTROOMS, AND THE
DEMISE OF WESTERN

CIVILIZATION
Stuart M. Israel

Legghio & Israel, P.C.

Invoking “the unending Brexit drama, the aftershocks of
Donald Trump’s election,” the “‘yellow vests’ protests in France,”
the “growing estrangement of southern and eastern Europe from
the European Union establishment,” and other recent political phe -
nom ena, classicist and military historian Victor Davis Hanson
observes:

[T]he middle classes are revolting against
Western managerial elites.  The latter group
includes professional politicians, entrenched
bureaucrats, condescending academics, corpo -
rate phonies, and propagandistic journalists.1

I understand.  Managerial elites deeply disappoint.  Here is a
case in point.

1.

I appeared on a Monday morning in June on the 17th floor of
the Wayne County Circuit Court.  My colleagues, clients, and I
were scheduled to begin our jury trial at 9:00 a.m., to last maybe
two weeks.  We arrived at 7:30 a.m. when the building opened, to
organize our briefcases, binders, boxes, and blow-ups.

As consumers of Third Judicial Circuit services know, the
civil division courtrooms are in the west tower of the Coleman A.
Young Municipal Center, formerly known as the City-County
Building.  The building, completed in 1954, was renamed for the
late Mayor Young in 1997.

The building is operated by the Detroit-Wayne County Joint
Building Authority, created by the Michigan Legislature.  What
could go wrong?

2.

Perhaps following the tenets of some architectural school,
each court floor has one public restroom.  The odd-numbered
floors have men’s public restrooms; the even-numbered floors
have women’s public restrooms.  

The judges’ chambers have private restrooms.  I think the jury
rooms do, too.  The Wayne County Sheriff’s deputies who provide
courthouse security have a 17th floor office, which I think also has
a private restroom. Most people, however—lawyers, litigants,
witnesses, experts, non-deliberating jurors, journ alists, court
watchers, and the rest of the hoi polloi who find themselves in the
court tower—are relegated to the public restrooms.

3.

I am no architect, but I know that public restrooms are
essential to the design effectiveness of public spaces.  Still, even
the best architectural design can be sabotaged by human
indifference.  This brings us to the demise of Western Civilization.

When our trial team arrived at 7:30 a.m. that Monday, fully-
caffeinated and ready for the wheels of justice to grind

exceedingly fine, one of our team found that the 17th floor men’s
room was locked.  He went to the Sheriff’s office and asked if one
of the four seated deputies might open the public men’s room to—
you know—the public.  

“That’s housekeeping,” a deputy advised.  “Uh, could you call
housekeeping, please,” our motivated trial lawyer requested.
“Housekeeping opens at 9:00 a.m.,” one first responder responded.
“Try the 15th floor,” he added, nodding vaguely toward the stairway.

The men’s rooms, as noted, are on odd-numbered floors.  The
15th floor men’s room was locked.  Two more floors down, the
men’s room was unlocked.  Salvation.

4.

The 17th floor men’s room stayed locked.
When our trial judge took the bench around 8:45 a.m., our

first agenda item was to ask for equitable relief, to enjoin
housekeeping to unlock the men’s room.  

The judge directed her courtroom deputy to get that done.
The deputy tried—but never succeeded.  It seems the judiciary,
like law enforcement, has no authority over housekeeping.

5.

The judge began pretrial activity.  We reviewed proposed
instructions, in limine rulings, courtroom protocol, voir dire
limitations, etc.  The jury panel arrived.  The prospective jurors
waited on the corridor benches, near the locked men’s room.

6.

While the prospective jurors waited, the litigants had last-minute
moment-of-truth discussions with the judge’s encour agement, and
settled at the proverbial 11th hour.  There would be no two-week
jury trial.  

The judge brought the panel members into the courtroom,
explained, and thanked them for their service (which, for some,
included walking down and up four floors to use the nearest open
public men’s room).  The judge complimented the lawyers and
parties for resolving their dispute and closed the record.  It was
around 1:00 p.m.

7.

Off the record, we told the judge that the locked men’s room
was a significant factor in reaching settlement. We now
recognized, we said, that keeping the men’s room unavailable was
a judicial dispute resolution technique, akin to case evaluation,
settlement conferences, and mediation.  We said we expected to be
reading the judge’s article about the power of locked restrooms in
the next Michigan Bar Journal.  

The judge laughed.  I suspect she was so happy there would
be no two-week jury trial that she would have laughed at jokes
about firefighters’ red suspenders and road-crossing chickens.

8.

You have gleaned the powerful macrocosmic portent of our
microcosmic experience: when managerial elites cannot or will
not serve the middle classes’ need for unlocked public restrooms,
Western Civilization is threatened.

—ENd NOTES—

1 Victor Davis Hanson, “Why Are the Western Middle Classes So Angry?”  https://
townhall.com/columnists/victordavidshanson/2019/06/13/why-are-the-western-
middle-classes-so-angry-n2548. �
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WHY YOU SHOULD
AVOID PUTTING A

DOLLAR DEMAND/OFFER
IN YOUR WRITTEN

MEDIATION SUMMARY
Sheldon J. Stark

Mediator and Arbitrator

Advocates for parties in mediation often set forth a specific
dollar demand or counter-offer in the written mediation sum -
maries they exchange with the other side.  In my experience,
with some exceptions, the reaction is often consternation or
worse.  I recommend against it.  Here’s why.

1. When a number is included in the summary, it is 
either the first demand/offer of the case, or the first demand/
offer of the mediation process.  Either way, it’s generally
intended as a start to the negotiation, not an end.  No one
seriously expects acceptance of their first offer.  Experienced
advo cates know that.  Their clients may not.  Opening numbers
sometimes give a party the wrong idea about the value of their
case.  With little experience resolving civil litigation, they are
unfamiliar with how the process works.  Their only experience
has been limited to negotiating the sale of a home or purchasing
a car.  They have learned to expect that the sale price will be
fairly close to the asking price.  Civil litigation negotiations are
not like that.  Although competent and responsible advocates
cover this in preparation for the process, seeing that number in
writing often causes unrealistic—and therefore, unproductive-
expectations by decision makers.  Unrealistic expectations easily
torpedo a successful outcome.

2. Opening numbers leave advocates room to move once
the exchange of proposals begins.  Every litigator gets that.
Their thinking, however, often fails to account for how the 
other side will react.  If the number bears no relation to reality
or any actual damages sustained, the response can be severe and
unpleasant. Unrealistic numbers cause consternation, frus -
tration, and resentment in the other team.  It causes the recipient
to lose confi dence a deal can be reached.  The mediation hasn’t
even started, and one side is already aggravated and unhappy.
Parties and lawyers alike read numbers as signals.  Loud
signals.  An unrealistic number can send the message that the
other side is not in the same city, yet alone the same ballpark.
“Why would I want to negotiate with them?” they ask.  “We
came to mediation to settle, not give the store away!”
Preliminary irritation can drive the whole process sideways 
long before we’ve gotten truly started.  It is entirely foresee -
able that the number will be viewed as insulting or a sign
negotiations are going nowhere.  I’ve seen parties threaten to
terminate the process before the day of mediation arrives.
Mostly they don’t; mostly they stay.  If they stay, however, we
may spend extensive time getting back to square one to calm
down for a reset.  

3. Demands/offers are sometimes developed without

refer ence to prior negotiation history.  In such cases, the
demand/offer may look like it’s moving in the wrong
direction.  Lawyers resist negotiating backward, even if time has
passed or conditions have changed since the first offer was made.
For example, plaintiff’s summary reads: “For all of the foregoing
reasons, Plaintiff will demand $250,000 at the time of
mediation.”  If, only months earlier, counsel submitted a demand
for $100,000, the reaction is outrage.  $250,000 sends a
terrible—but sometimes unintended-message.  Defendants and
their counsel arrive at the table troubled or outraged.  They often
choose to move backwards themselves or open with less than
originally intended—to send a strong signal back.  Does it
reduce the chances of success?  Yes.  But, who wants to negotiate
with someone moving farther away when success requires
moving closer?

4. A settlement demand/offer, even in an early round,
should be the product of careful thought, analysis and
 consideration. Thoughtful or strategic opening demands/ 
offers require an evaluation of loss and damage, pumped up by
a rational cushion to allow room to move toward the “sweet
spot” of resolution. A good opening number should be
accompanied by a rationale, related in some fashion to reality
and risk, even if an alternative reality or a different assessment
of risk.  A prudent advocate in mediation participates in the
process to listen, recognizing the value of mediation as a
vehicle for the transfer of crucial information should the
dispute not settle.  Mediation will often reveal new facts or
fresh insight into previously unseen or under-valued
risks.  Recalibration from fresh insight and analysis or new
facts will have a constructive impact when opening numbers
are communicated.  A strategic negotiator should con sider
delaying a formal demand/offer until hearing from the other
side or meeting with the mediator.  Delay creates an oppor -
tunity for the parties to consider developing more credible
opening proposals.  Lawyers are competitive.  Unrealistic
numbers attract unrealistic counter-numbers. Credible
open_ing proposals often stimulate credible—and sometimes
reciprocal-replies. Informed proposals enhance attorney cred -
ibility and lay the foundation for productive exchanges leading
to mutually acceptable resolutions.  

Accordingly, I recommend not making a specific dollar
offer or counter-offer in your written mediation summary.  Have
a number prepared, of course.  But bring an open mind to the
table and be prepared to learn and adjust.  And, of course, make
certain you have an accurate understanding of the last numbers
communicated!

Caution: If you have a claim for damages, medical bills,
lost wages, lost profits, etc., by all means, detail your cal -
culations, assumptions and rationale in writing with appropriate
backup material.  This is crucial information the other side will
need to understand your perspective, conduct its own analysis
and obtain settlement authority before they reach the mediation
table.  Good practice dictates sharing your damage model; but
keeping your demand/offer under wraps until later.  In lieu of a
demand/offer, I recommend a statement at the end of the
summary along the following lines:  “At the time of med iation,
[plaintiff/defendant] will seek a resolution consistent with the
facts, evidence and risk.” �
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MARIHUANA AND THE
WORKPLACE

Jeffrey S. Donahue
White Schneider PC

I. INTRODUCTION.

There is still much confusion surrounding the rights of
employees in the workplace who use medical or recreational
marihuana.  As the Sixth Circuit Court of Appeals held in Casias
v Wal-Mart Stores, Inc, 695 F3d 428 (2012), Michigan’s Medical
Marihuana Act (MMMA) provides no protections to qualified
patients from being discharged for having a positive drug test in
their private sector employment. The legalization of the recre -
ational use of marihuana does not protect employees from
dis charge for violating workplace drug policies or working under
the influence.  Michigan Regulation and Taxation of Marihuana
Act (MRTMA), effective December 6, 2018.  MCL 333.27954(3).
However, the tide may be changing based on two recent cases and
there is growing interest in whether use of medical marihuana
triggers accommodation issues under disability laws. The
following article summarizes the current state of marihuana and
employment law and provides updates on this unstable area.  

II. CURRENT STATE LEGISLATION.

A. Thirty-three states and the District of Columbia now allow
doctors to assert a patient is likely to receive therapeutic
benefit from the medical use of marihuana to treat or alleviate
a patient’s serious or debilitating medical condition.  These
statutes generally allow patients to use medical marihuana for
the treatment of illnesses and diseases such as cancer, AIDS,
HIV, chronic acute pain, anorexia, migraines, glaucoma,
multiple sclerosis, insomnia, epilepsy, Hepatitis C, Crohn’s
disease, and nail patella.  A Cruel Choice:  Patients Forced to
Decide Between Medical Marihuana and Employment,
Lieberman and Solomon, 26 Hofstra Labor & Employment
Law Journal, 619 (2009). 

California - Cal. Health & Safety Code §11362.5(a)
Alaska - Alaska Stat. §17.37.010

Colorado - Colo. Rev. Stat. Ann. §18-14-1
Hawaii - Haw. Rev. Stat. §329-122
Maine - Me. Rev. Stat. Ann. tit. 22, §2383-B

Montana - Mont. Code Ann. §50-46-101
Nevada - Nev. Rev. Stat. §453A.120

New Mexico - N.M. Stat. §26-2B-1
Washington - Wash. Rev. Code §69.51A.005

Oregon - Or. Rev. Stat. §475.300
Rhode Island - R.I. Gen. Laws §21-28.6-4(a)

Vermont - Vt. Stat. Ann. tit. 18 §4471
Michigan - Mich. Comp. Laws §333.26421

New Jersey - SB 119 (2010)
D. C. - Amendment Act B18-622

Arizona - Proposition 203 (2010)
Delaware - Senate Bill 17 (2011)

Connecticut - HB 5389 (2012)
Massachusetts - Ballot Question 3 (2012)

Illinois - HB 1 (2013)
New Hampshire - HB 573 (2013)

Minnesota - SB 2470 (2014)
Maryland - HB 881 (2014)
New York - AB 6357 (2014)
Arkansas - Ballot Measure 6 (2016)
Florida - Ballot Amendment 2 (2016)

North Dakota - Ballot Measure 5 (2016)
Ohio - HB 523 (2016)

Pennsylvania - Senate Bill 3 (2016)
Louisiana - Senate Bill 271 (2016)

West Virginia - Senate Bill 386 (2017)
Utah - HB 3001 (2018)

Missouri - Ballot Amendment 2 (2018)
Oklahoma - Ballot Question 788 (2018)

See, www.medical marijuana.procon.org.  

B. Ten states and D.C. have now legalized the recreational use of
marihuana: Alaska, California, Colorado, Maine, Massa chu -
setts, Michigan, Nevada, Oregon, Vermont and Washington.   

For 2018, the Institute on Taxation and Economic Policy
reported that excise taxes from recreational cannabis sales
surpassed $1 billion for the first time.  This was a 57% increase
from the prior year due to increased sales.  The $1.04 billion in
total excise taxes from cannabis was triple the amount raised in
these states from taxes on beer and wine and close to the $1.16
billion from all alcohol sales.  Cannabis taxes raise more revenue
than alcohol excise taxes in Colorado and Nevada and the same is
expected to occur in California in 2020.  Cannabis tax haul rivals
or exceeds alcohol taxes in many states.  Detroit Legal News,
February 21, 2019.  

C. In October 2011, Colorado became the first state to issue
business licenses to medical marihuana dispensaries and
growers.  Colorado probably has the most comprehensive
regulations in the country and the state has raised millions of
dollars in fees for the state.  Colorado now has more
marihuana dispensaries than Starbucks and McDonalds
combined.  Business Insider, January 2017.  

E. Michigan legalized medical marihuana in the fall of 2008,
approved by 63% of voters. The Bureau Medical Marihuana
Regulation (BMMR) is responsible for the oversight of
medical marihuana in Michigan and is housed in the
Department of Licensing and Regulatory Affairs (LARA).
See, www.michigan.gov/lara.  On March 1, 2019, Governor
Whitmer issued an Executive Order abolishing the BMMR
and creating the Marijuana Regulatory Agency within LARA.
Governor Whitmer’s Order stated the new Agency would
have oversight of laws related to medical and recreational
marihuana “to more efficiently regulate” the products.
Whitmer plans to create marijuana agency, kill medical pot
licensing board.  The Detroit News, March 1, 2019.    

Approximate numbers as of May 17, 2018 for patients with
medical marihuana cards in states with such laws: 2,132,777.
www.medical marijuana.procon.org (updated as to March 8,
2019).  Michigan’s estimated numbers are 269,553.  Id.

F. Michigan’s law provides that:

“A qualifying patient who has been issued and
possesses a registry identification card is not
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(Continued on page 12)

subject to arrest, prosecution, or penalty in any
manner, or denied any right or privilege
including, but not limited to, civil penalty or
dis  ci plinary action by a business or occu -
pational or professional licensing board or
bureau for the medical use of marihuana in
compliance with the Act.”  MCL 333.26424(a).

G. Michigan’s law does not permit any person to do any of the
following:

1. Undertake any task under the influence of marihuana
when doing so would constitute negligence or
professional malpractice.

2. Possess marihuana or otherwise engage in the medical
use of marihuana in a school bus, on the grounds of any
preschool or primary or secondary school, or in any
correctional facility.

3. Smoke marihuana on any form of public transportation
or in any public place.

4. Operate, navigate, or be in actual physical control of any
motor vehicle, aircraft, snowmobile, off-road recreational
vehicle or motorboat while under the influence of
marihuana.

5. An employer is not required to accommodate the
ingestion of marihuana in any workplace or any
employee working while under the influence of mari -
huana. There is no definition in the Act of “under the
influence.”  

6. A government medical assistance program or commercial
or non-profit health insurer is not required to reimburse a
person for costs associated with the medical use of
marihuana.

H. In September 2016, the Michigan Legislature passed and
Governor Snyder signed into law three bills (House Bills
4209, 4827 and 4210) that created a licensing and regulatory
framework for medical marihuana.

The Senate Fiscal Agency estimated the revenue to the State
based on what happened in Colorado:  “in 2015 in Colorado,
which has a 2.9% tax on medical marihuana sold at provisioning
centers, registered patients each spent an average of $3,4872 on
retail medical mari huana during the year.   If Michigan patients
follow similar buying patterns . . . the total medical marihuana
market in Michigan will be about $711.4 million.”  Senate Fiscal
Agency Analysis, HB 4209, 4827 and 4210, September 23, 2016.

I. Michigan Regulation and Taxation of Marihuana Act,
effective December 6, 2081, MCL 333.27951, et seq,
(MRTMA) legalized the possession, transfer (certain
amounts) and use (non-public) by persons 21 years or older.  

The act does not require an employer to “permit or
accommodate conduct otherwise allowed by this act in any
workplace or on the employer’s property;” or “prohibit an
employer from disciplining an employee for a workplace drug
policy or working under the influence of marihuana.”  Likewise,
the act does not “prevent an employer from refusing to hire,
discharging, disciplining, or otherwise taking an adverse
employment action against a person…because of that person’s

violation of a workplace drug policy or because that person was
working under the influence of marihuana.”  MCL 333.27954(3).

The act also allows a person to prohibit or regulate the
“consumption, cultivation, distribution, processing, sale or
display of marihuana…on property the person owns, occupies,
or manages, except that a lease agreement may not prohibit a
tenant from lawfully possessing and consuming marihuana by
means other than smoking.”  MCL 333.27954(4).       

III. FEDERAL LAW.

The federal Controlled Substances Act, 21 USC §801 et seq.,
classifies marihuana as a Schedule I drug.   21 USC §812(c).
Schedule I drugs “lack any accepted medical use,” thus federal
law prohibits marihuana’s manufacture, distribution, and
possession.  21 USC §812(b)(1); §841(a)(1).

A. In Gonzales v Raich, 545 US 1, 29; 125 S Ct 2195; 162 L Ed
2d 1 (2005), the U.S. Supreme Court held the Controlled
Substances Act prohibits the manufacture, distribution,
dispensation, and possession of marihuana even when state
law authorizes its use to treat medical conditions.  

B. In United States v Oakland Cannabis Buyers’ Cooperative,
532 US 483, 486; 121 S Ct 1711; 149 L Ed 2d 722 (2001), the
U.S. Supreme Court held there is no medical necessity
exception to the federal prohibition against manufacturing
and distributing marihuana.

C. In February 2009, Attorney General Eric Holder said the DEA
would end raids on state-approved marihuana dispensaries.  He
stated President Obama’s election campaign position con -
doning marihuana’s medical use is “now American policy.”
Medical Marihuana Business is on Fire, USA Today, April 20,
2010, at 2B.  On October 19, 2009, the Justice Department told
federal prosecutors not to seek criminal charges against those
who use or supply marihuana for medical use under state law
(referred to as the “Cole Memo”). 

D. In September 2011, the Assistant Director of Enforcement
Programs and Service for the ATF opined that federal law
prohibits unlawful users or addicts of controlled substances
from possessing firearms or ammunition.  He stated “[t]here
are no exceptions in Federal law for marijuana purportedly
used for medical purposes, even if such use is sanctioned by
state law.”  ATF decision banning medical marijuana patients
from having guns or ammunition is a violation of the Second
Amendment, advocates say.  Jackson Citizen Patriot, October
7, 2011. 

E. In US v Michigan Dep’t of Community Health, 2011 WL
2412602 (July 9, 2011), the DEA sent a subpoena to the
Department seeking the patient and caregiver registration
cards for seven people.  Regardless of the MMMA’s
provisions concerning maintaining the confidentiality of
persons who have registry cards, US Magistrate Judge
Brenneman held “the MMMA has no affect on federal law,
and the possession of marijuana remains illegal under federal
law even if it is possessed for medicinal purposes in
accordance with state law.”  Id.  (Citations omitted.)  Judge
Brenneman went on to state:
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“To the extent that the supporters of the
Medical Marijuana Initiative oversold the
‘confidentiality’ provisions to the general
populous, they performed a disservice to their
constituency. The nationwide federal law
against marijuana . . . did not go away.  Thus, no
reasonable person can expect to have a right of
privacy from federal investigation when they
violate federal laws.  The MMMA card affords
its holder no greater cloak of privacy than did
the emperor’s new clothes.  To believe the
contrary is simply to close one’s eyes to reality.
But when you open your eyes, the emperor is
still naked; the elephant is still in the room.”  Id.
(Footnotes omitted.) 

Thus, the court upheld the subpoenas for the patient and
caregiver registry cards. 

F. In Montana Caregivers Association v US, CV 11-74-M-
DWM, (January 20, 2012), the US District Court of Montana
considered a complaint by caregivers after federal authorities
raided their facilities and seized their live marihuana plants,
dried marihuana, and equipment.  The caregivers asserted the
raids violated their constitutional rights because Montana law
allowed them to grow marihuana for medical use and the US
Department of Justice represented it would not actively
prosecute medical marihuana caregivers (see C, above).  The
District Court dismissed the plaintiff’s complaint, stating
plaintiff’s conduct was illegal under federal law, so no
constitutional rights would be violated.  Further, the court
held “the federal government has never given a free pass to
produce and consume marijuana, even for medical purposes,”
finding the Department of Justice merely “communicated to
its attorneys that certain marijuana users and providers would
be lower priority for prosecution than others.” 

G. In December, 2014, Congress passed the Consolidated and
Further Continuing Appropriations Act which prohibited the
Department of Justice from using funds made available
through the Act to prevent states with medical marihuana
laws from “implementing their own state laws that authorize
the use, distribution, possession, or cultivation of medical
marijuana.”  2015, Pub Law No. 113-235, Sec 538, 128 Stat
2130, 2217 (2015).  

H. While on the campaign trail, President Trump stated he would
respect states’ rights on marihuana, then-Press Secretary Sean
Spicer later stated that states that have permitted the
recreational use of marihuana would see a “greater
enforcement” of federal laws.  The Huffington Post, February
27, 2017.  Then-Attorney General Sessions stated when he
was a senator from Alabama that “good people don’t smoke
marijuana,” and later when he was AG stated “States, they
can pass the laws they choose . . . I would just say it does
remain a violation of federal law to distribute marijuana
throughout any place in the United States, whether a state
legalizes it or not.” Id.  Sessions revoked the Justice

Department’s Cole Memo in January of 2018.  However, after
Colorado Senator Gardner blocked DOJ nominations, the
White House reversed its course and promised to protect
states that have legalized marihuana, and Gardner stopped
blocking nominations.  Trump strikes deal with Colorado
Senator on legalized marijuana.  CNBC.com, April 13, 2018.   

IV. DECISIONS ON MEDICAL MARIHUANA
LAWS IN OTHER STATES.

Other states have considered whether an employer must
accom modate an employee who is legally using medical marihuana.

A. Ross v Ragingwire Telecommunications, Inc, 42 Cal 4th 920;
174 P3d 200 (2008).  The plaintiff had been using medical
marihuana for two years when he applied for a job with
defendant as a lead systems administrator.  He was required
to take a drug test and provided a copy of his physician’s
recommendation for marihuana.  When he tested positive, he
was suspended and then terminated.  The plaintiff alleged his
disability (chronic back pain as a result of injuries sustained
while serving in the U.S. Air Force) and his use of medical
marihuana did not affect his ability to perform the essential
functions of the job, so he was being discriminated against
under California discrimination law.  The California Supreme
Court held the Act which legalized marihuana for medical
purposes did not “address the respective rights and
obligations of employers and employees.”  Id, at 926.  The
Court concluded the plaintiff failed to state a cause of action
under state discrimination law based on the employer’s
refusal to accommodate his use of marihuana.  

B. Johnson v Columbia Falls Aluminum Co, LLC, 2009 Mont
LEXIS 120 (2009).  The plaintiff began treating with medical
marihuana for work-related injuries.  He later tested positive
for marihuana under the company’s drug testing policy.  He
refused to sign a last chance agreement which stated he must
not test positive for marihuana.  The Montana Supreme Court
held the employer’s failure to accommodate the plaintiff’s use
of medical marihuana did not violate the Montana Human
Rights Act.  

C. Emerald Steel Fabricators, Inc v Bureau of Labor and
Industries, 2010 Ore LEXIS 272 (April 14, 2010).  The
Oregon Supreme Court held an employer did not have to
accommodate an employee’s use of medical marihuana under
Oregon’s employment discrimination laws.  In this case, the
plaintiff was hired on a temporary basis as a drill press
operator.  The employee used medical marihuana one to three
times per day, but not at work.  The employee knew he would
have to pass a drug test in order to gain permanent
employment, so he disclosed to the employer he had a
doctor’s permission to use medical marihuana.  One week
later, the employee was discharged.  The Oregon Supreme
Court held the employer was not obligated to accommodate
the off-duty medical use of marihuana, finding Oregon’s
Medical Marihuana Act was preempted by federal law,
leaving the state law “without effect.”  

D. Roe v TeleTech Customer Care Management, LLC, 216 P3d
1055 (Wash Ct App 2009), affirmed, 171 Wash 2d 736; 257
P3d 586 (June 9, 2011).  The plaintiff was hired and then
provided with the employer’s substance abuse policy for job
applicants.  When the plaintiff learned she would be required
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to submit to drug testing as a condition of hire, she informed
the employer that she used medical marihuana at home, and
she had medical authorization to do so.  The defendant
administered a drug test which showed the plaintiff was
positive for marihuana.  The plaintiff was then terminated.  The
plaintiff sued claiming Washington’s Medical Marihuana Act
implied a civil cause of action to sue an employer who violated
the provisions and that the Act expressed a public policy
favoring medical marihuana use so the defendant violated that
policy by terminating her for using medical marihuana.  The
Washington Court of Appeals and the Washington Supreme
Court held that the Act only provided qualifying medical users
with a defense to criminal prosecution, but neither granted
employment rights for qualifying users nor created civil
remedies for alleged violations of the Act.  

E. Beinor v Industrial Claim Appeal Office, 262 P3d 970 (Co Ct
App, August 18, 2011), the Colorado Court of Appeals
considered an unemployment compensation case appeal
where the employee was using medical marihuana pursuant
to state law but tested positive and was discharged.  The court
held “although the medical certification permitting the
possession and use of marijuana may insulate claimant from
state criminal prosecution, it does not preclude him from
being denied unemployment benefits based on a separation
from employment for testing positive for marijuana in
violation of an employer’s express zero-tolerance drug
policy.”  Judge Gabriel, in a passionate dissent, stated he did
not believe that the presence of medical marihuana in one’s
blood amounted to either “use” or “possession.”  “If it did,
then under a zero-tolerance policy like the one at issue here,
many patients who are eligible to use medical marijuana
would likely abandon their right to do so, because even lawful
use at home would put their benefits, and perhaps even their
jobs, at risk.  I do not believe that the voters who passed the
medical marijuana amendment intended [that result].”

F. Coats v Dish Network, LLC, 2015 Colo 44 (2015) a
quadriplegic employee obtained a medical marihuana card to
treat painful muscle spasms and consumed the marihuana at
home, after work.  During a random drug test, Coats tested
positive and was terminated for violating the employer’s drug
policy.  Colorado law “generally makes it an unfair and
discriminatory labor practice to discharge an employee based
on the employee’s ‘lawful’ outside-of-work activities.”  The
Colorado Supreme Court held because federal law still views
marihuana use as illegal, Coates use was not “lawful,” and
his lawsuit was properly dismissed.    

B. Callaghan v Darlington Fabrics Corp, 2017 WL 2321181
(RI Super May 23, 2017).  Summary judgment was granted
to the plaintiff who sued under Rhode Island’s medical
marihuana statute when she applied for employment,
disclosed she had a medical marihuana card for pain and was
denied employment.  The court held that refusing to hire such
a person because she could not pass the drug test was a
violation of the state’s law.  

H. Noffsinger v SSC Niantic Operation Co. LLC, 273 F Supp 3d
326 (D Conn 2017), plaintiff failed the drug screening test
for a job at a nursing home as a recreational therapist.  She
registered under Connecticut’s marihuana law as she was
treating her PTSD with Marinol, a synthetic form of
marihuana.  She took one Marinol pill every night.  The

employer moved for summary judgment based on federal
preemption under the Controlled Substance Act and the ADA.
The court denied the motion stating the CSA did not regulate
employment and while Congress made it a federal crime to
use marihuana it did not make it illegal to employ a
marihuana user.  Further, the court held the ADA did not
preempt Connecticut’s law as the ADA did not give
employers the power to regulate non-workplace activity
stating: “the ADA is not an employer’s Magna Carta to
engage in drug testing for all employees.”  The court
distinguished the Sixth Circuit’s decision in Casias v Wal-
Mart, because Michigan’s law did not contain explicit
anti-discrimination or reasonable accommodation provisions,
and Connecticut’s law did.  

I. Barbuto v Advantage Sales and Marketing, LLC, 477 Mass
456; 78 NE3d 37 (2017), the plaintiff disclosed to the employer
on hire that she used medical marihuana to treat her Crohn’s
disease and IBS and she would not use before or at work.  The
supervisor said this would not be an issue for the company after
he checked with higher level managers.  Plaintiff took a
mandatory drug test, went to training and worked her first day
without incident.  That evening, an HR representative called
her to tell her she tested positive and was terminated because
“we follow federal law not state law.”  The Superior Judicial
Court of Massachusetts held that plaintiff stated a valid claim
for handicap discrimination under the state’s medical
marihuana law.  The court stated the employer could defend
based on whether plaintiff’s use is not a reasonable
accommodation because it would be an undue hardship
referencing “that the use of marijuana by an employee would
violate an employer’s contractual or statutory obligation, and
thereby jeopardize its ability to perform its business.”  Id. at
467.  The court cited the DOT regulations and that federal
government contractors and recipients of federal grants are
obligated to comply with the Drug Free Workplace Act.  

V. ARBITRAL DECISIONS ON OFF-DUTY
MARIHUANA USE.

A. Arbitrators have recognized medical marihuana as a defense
in discharge grievances.  

1. Interstate Brands Companies, 120 LA 356 (Gregory,
2004).  The grievant worked as a tractor trailer driver and
had an extraordinary record of driving excellence for
more than 16 years without any tickets.  He was
commended by the employer for driving a million miles
accident free and had no disciplinary record.  After he
tested positive for marihuana, he admitted his wife had
been a daily user for marihuana throughout their 26 years
of marriage.  He testified that on New Year’s Eve he
puffed on his wife marihuana cigarette.  He previously
tested negative on all earlier drug screens.  The arbitrator
reduced the grievance discharge to a 15-day suspension
without pay and reinstated him to his position.  The
arbitrator stated: “A zero tolerance policy cannot, and
does not, override and trump the express just cause and
related protections of the collective bargaining agreement
against wrongful discharge.”  Id.  

2. City of Portland Oregon, 123 LA 1444 (Gaba, 2007).  The
grievant was a journeyman industrial maintenance

(Continued on page 14)
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millwright at the city’s wastewater treatment plant.  3.7
grams of marihuana was found in the grievant’s car in a
public parking lot owned by the city at the plant.  The
arbitrator found the grievant should not have been
discharged but should serve a one-day suspension without
pay.  The arbitrator held:  “Here, the nexus between the
city’s interest in maintaining a safe and efficient
workplace and the remotely located drug is tenuous at
best.  The only conduct the city can legitimately complain
of is what occurred on its premises.” Further, the
arbitrator stated:

“Additionally, [the grievant] committed no
crime on city property.  Oregon takes a very
lenient approach to marihuana possession and,
under Oregon law, possessing 3.7 grams of
marihuana is a violation, not a crime, akin to
littering, jaywalking, or exceeding the posted
speed limit, and the maximum sanction is
simply a fine.  Again, this is also not a case of
an employee taking drugs into the plant, using
drugs at work, or selling drugs to co-workers.
There was no evidence to contradict the
grievant’s testimony that marihuana in this car
was mere oversight.”  Id.

3. Monterey County, 123 LA 677 (Staudohar, 2007).  The
grievant had a California medical marihuana card.  He
worked for the county processing and distributing mail.
The grievant was injured in an off-duty, drive-by shooting
and was off work when his desk had to be emptied for
office remodeling.  Inside the desk was a coin-sized,
sealed plastic bag containing marihuana.  The grievant
was discharged based on the county’s drug free workplace
policy.  In reinstating the grievant with full back pay, the
arbitrator found:

“Thus, while the grievant may technically have
been in ‘possession’ or at least ‘constructive
possession’ and in this sense violated the
county’s policy for a drug free workplace, the
fact that the grievant provided a ‘viable defense’
of medical usage means that there is no
violation.”  

VI. MICHIGAN CASE LAW ON USE OF
MEDICAL MARIHUANA.

A. MMMA contradictions.

Judge O’Connell’s 30-page concurring opinion in People v
Redden, 290 Mich App 65; 2010 Mich App LEXIS 1671
(September 14, 2010), provides an analysis of many of the problems
with Michigan’s Medical Marihuana Act and its contradictions.
Judge O’Connell quoted the circuit court judge in this case stating
the MMMA “is one of the worst pieces of legislation I have ever
seen in my life.”  Id., at n 9.  Judge O’Connell, saying that it was
increasingly clear the Act is being used as a subterfuge to legalize
marihuana in Michigan, claimed the Act was “well crafted in its
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obfuscations, ambiguous language, and confusingly over lapping
sections.”  He listed some of those contradictions:

1. There is no civil liability, i.e., malpractice liability, against
physicians who authorize the use of medical marihuana,
but another part of the Act states that a physician must
have a bona fide physician-patient relationship in order
to implement the affirmative medical marihuana defense.
Judge O’Connell stated “it would be unusual, if not
outright particular, for the law to recognize a physician-
patient relationship where no potential liability attached
to the actions of the treating physicians.”  Id., at 20.

Judge O’Connell urged the Legislature to clarify the
legislation and adopt administrative rules to deal with the multiple
problems with the MMMA.  He stated:

“Until our Supreme Court provides a final
comprehensive interpretation of this act, it
would be prudent for the citizens of this state to
avoid all use of marihuana if they do not wish
to risk violating state law.  I again issue a stern
warning to all:  please do not attempt to inter -
pret this act on your own.  Reading this act is
similar to participating in the Triwizard Tourn -
ament described in Harry Potter and the
Goblet of Fire:  the maze that is this statute is
so complex that the final result will only be
known once the Supreme Court has had an
opportunity to review and remove the haze
from this act.”  Id.

B. Michigan Attorney General Opinions.

1. 2011 OAG No. 7261, 2011 WL 4429166 (September 15,
2011). The Attorney General opined that the Elliott-
Larsen Civil Rights Act would not prohibit a property
owner from adopting a policy declining to rent, lease, or
provide an accommodation to a person who engages in
or proposes to engage in the medical use of marihuana on
the premises.  Further, the AG opined that the Persons
with Disabilities Civil Rights Act similarly did not bar
such a policy because the refusal to accommodate a
registered patient “would not be based on a patient’s
disability, but rather on the patient’s decision to treat that
condition with marihuana.”  

2. 2011 OAG No. 7262, 2011 WL 5848600 (November 10,
2011).  The Attorney General opined that section 4(h) of
the MMMA, which prohibits the forfeiture of marihuana
possessed for medical use, directly conflicts with and is
preempted by the federal Controlled Substances Act to
the extent section 4(h) requires a law enforcement officer
to return marihuana to a registered patient or primary
caregiver upon release from custody.  

D. MMMA’s impact on employment law—or not?

The MMMA appears to have a contradictory provision dealing
with employment law.  Recall that MCL 333.26427 states “An
employer is not required to accommodate the ingestion of
marihuana in any workplace or any employee working under the
influence of marihuana.”  However, MCL 333.26424(a) states a
qualifying patient is not subject to “penalty in any manner, or denied
any right or privilege . . . or disciplinary action by a business . . . for
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the medical use of marihuana.”  Michigan’s law on not requiring
accommodation is similar to Colorado, Hawaii, Massachusetts,
Montana, New Jersey, New Mexico, Oregon, and Vermont’s laws.

This apparent contradiction was addressed in Casias v Wal-
Mart Stores, Inc, 764 F Supp2d 914, February 11, 2011.

Mr. Casias worked in a variety of positions at Wal-Mart for
five years.  He was Associate of the Year in 2008 and promoted.
He was a good employee with no discipline.  Mr. Casias began
using medical marihuana in 2009 after he received his registry
card.  Mr. Casias used medical marihuana to treat his sinus cancer
and brain tumor.  He only used medical marihuana after work.
Mr. Casias was injured at work and, pursuant to Wal-Mart’s policy,
he was required to take a drug test.  Mr. Casias passed a drug test
when he was hired in 2004, but this time he did not pass as the
results showed he was positive for marihuana.  When he was drug
tested, he showed the employer his registry card.  Wal-Mart
terminated his employment for failing the drug test.  

Mr. Casias sued in Calhoun County Circuit Court, but Wal-
Mart removed the matter to federal court.  Mr. Casias’ claimed he
was wrongfully discharged in violation of an implied right of
action under the MMMA and a violation of the public policy of
Michigan as found in the MMMA.  Judge Jonker found none of
these theories viable and dismissed Mr. Casias’ complaint stating
“The fundamental problem with plaintiff’s case is that the
MMMA does not regulate private employment.  Rather, the act
provides a potential defense to criminal prosecution or other
adverse action by the state.”  (Emphasis in original.)

Judge Jonker stated:

“In contrast to what the MMMA does
address—potential state prosecution or other
potential adverse state action—the MMMA
says nothing about private employment rights.
Nowhere does the MMMA state that the statute
regulates private employment, that private
employees are protected from disciplinary
action should they use medical marihuana, or
that private employers must accommodate the
use of medical marihuana outside of the
workplace.  Under plaintiff’s theory, no private
employer in Michigan could take any action
against any employee based on the employee’s
use of medical marihuana.  This would create a
new protected employee class in Michigan and
mark a radical departure from the general rule
of at-will employment in Michigan.

*   *   *

Yet the MMMA contains no language stating
that it repeals the general rule of at-will
employment in Michigan or that it otherwise
limits the range of allowable private decisions
by Michigan businesses.”

The Judge addressed the plaintiff’s argument that the use of
the word “business” in the Act supported his argument.  Judge
Jonker stated the use of this one word was not meant to stand
alone, but instead modified “licensing board or bureau,” because
it is part of the phrase “civil penalty or disciplinary action by a
business or occupational or professional licensing board or
bureau.”  MCL 333.26424(a).  Judge Jonker concluded “It is clear

from the examples put forth that the statute contemplated
discipline from boards and bureaus of the state—whether
described as business boards, occupational boards, or professional
licensing boards—not the entire realm of private employment.”  

Next, Judge Jonker addressed the plaintiff’s argument that
since the Act states an employer does not have to accommodate
the ingestion of marihuana in any workplace or any employee
while working under the influence of marihuana, it must mean
that an employer must accommodate the ingestion of marihuana
when it is not being done in the workplace.  Judge Jonker stated
“This sole mention of employment does not operate as a negative
inference, prohibiting private employers from disciplining an
employee who uses medical marihuana away from the
workplace.”  Judge Jonker concluded “Moreover, Michigan voters
could not have intended to enact private employment regulation
implicitly, through a negative inference, when the rights of
employees are never mentioned anywhere else in the statute.”  

The Sixth Circuit affirmed Judge Jonker’s decision: Casias v
Wal-Mart Stores, Inc, 695 F3d 428 (2012).

E. Unemployment Compensation.  The Michigan Court of
Appeals held that claimants for unemployment compensation
were not disqualified for benefits when they possessed valid
medical marihuana cards, did not refuse to take a drug test
and there was no evidence that they ingested the marihuana
at work or were under the influence of marihuana at work.
Braska v Challenge Mfg Co, 307 Mich  App 340 (2014).  The
Court distinguished Casias as the action involved was a state
action as opposed to a private employer acting. 

F. Eplee v City of Lansing, 2019 WL 691699, (to be published,
Court of Appeals, Docket No. 342404, February 19, 2019),
plaintiff was offered employment conditioned on passing a
drug test.  She was a registered qualifying patient under the
MMMA.  Her offer was rescinded by the employer after she
tested positive for THC.  Based on Braska, the court found “an
individual must show some pre-existing entitlement or right or
benefit that has been lost or denied…before it can be said that
the loss or denial of that benefit constitutes a penalty or the
denial of a right or privilege under the MMMA.”  As the
plaintiff  “failed to demonstrate that she has any right or
property interest of any manner in employment” with the
employer she “cannot demonstrate that the withdrawal of the
employment offer constituted a ‘penalty’ for the purposes
of…the MMMA.”  Id. at 9.  The court stated the MMMA “does
not create affir mative rights but instead provides immunity
from penalties and the denial of rights or privileges based on
the medical use of marihuana….” and “does not provide an
independent right protecting the medical use of marihuana in
all circumstances, nor does it create a protected class for users
of medical marihuana.”  Id. at 9-10.  

G. Drug Testing. As attitudes change regarding marihuana, the
testing for impairment needs to also.  THC metabolites have
a half-life of 50 hours and after one week 25-30% of the
metabolites may remain in the body, so consequently urine
will contain marihuana metabolites for as long as three to four
weeks after an employee’s last use.  Drug Testing of Medical
Marijuana Users in the Workplace:  An Inaccurate Test of
Impairment, Hickox, 29 Hofstra Labor & Employment Law

(Continued on page 16)
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Journal, No 2 (2012) p 301. MSU Professor Hickox
advocates for a better and standardized drug test for
marihuana as “drug testing does not provide an employer
with information about an employee’s intoxication or
impairment at work.”  Id. at 299.  She states an employer
should not only rely on a drug test but find the employee
“must exhibit some other signs of being affected by their use
of a controlled substance…[because] when the ingestion of
the substance is not illegal, the employers should focus on
the person’s actual abilities to perform the work in question
in making an employment decision.”   Id. at 334-335. 

H. Future questions and is there an accommodation duty?  

Questions in the wake of Casias still remain.  Does the
MMMA prevent the State of Michigan or its political sub di vi -
sions, or an employer that provides for just cause employment,
from firing a registered user of marihuana?  A reading of Braska
and Eplee may support such a claim.  

Could there be a claim under the Americans With Disabilities
Act (ADA) that the work-altering side effect of legally-prescribed
medication can constitute impairment under the ADA?  Seemingly,
the answer is no.  Marihuana is not prescribed by doctors it is
recommended.   The ADA’s protections for prescribed drugs applies
only to uses authorized by the Controlled Substance Act.  Further,
“it is not enough to show just that the potentially disabling
medication or course of treatment was prescribed or recommended
by a licensed medical professional.  Instead . . . the medication or
course of treatment must be required in the ‘prudent judgment of the
medical profession’ and there must not be an available alternative
that is equally efficacious that lacks similarly disabling side effects.”
Sulima v Tobyhanna Army Depot, 602 F3d 177 (CA 3, 2010).  

Could a claim for a reasonable accommodation exist under
Michigan’s PWDCRA?  Under the Massachusetts’ Supreme Court’s
decision in Barbuto, a claim could be viable.  Like the MMMA,
Massachusetts’ law does not have a reasonable accommodation
provision, but the court there held there was an implicit recognition
in the law that the use of medical marihuana outside of work might
be a permissible accommodation, because of the limitation of
medical marihuana use at work.  The court held there the employer
had to engage in the interactive process under the state’s law.      

In 2014, Nevada amended its law to require that employers
make reasonable accommodations for an employee who holds a
valid registry card, unless it would be an undue burden or poses a
threat of harm or danger to persons or property.  

At the public policy level, employees may legitimately need
to utilize medical marihuana to alleviate their suffering, so should
employers be able to discharge employees because of such use?
Should employees have to choose between alleviating their pain
and employment?  “Surely this cruel choice is not what California
voters intended when they enacted the state Compassionate Use
Act.”  Ross, supra, at 937 (Kennard, dissenting).  Is this what
Michigan voters intended?

A version of this article was published by ICLE for the 2019 Labor &
Employment Law Institute. �
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Varnum LLP

El-Khalil v Oakwood Healthcare, Inc, et al, ___ Mich
___, 2019 WL 3023561 (Slip Op 7/10/19), rev’g, Docket
No. 329986 (Mich App Unpub 4-4-17).

This case involved Plaintiff’s claims against the
Defendants for unlawful retaliation under the Elliott-
Larsen Civil Rights Act and breach of contract under
Defendants’ bylaws, both based on Defendants’ failure to
renew Plaintiff’s staff privileges at their hospitals.  The
trial court granted Defendants’ summary disposition
motion, which had been filed under MCR 2.116(C)(7)
(which deals with the defense of immunity or release) and
(8).  The Court of Appeals affirmed, even though it noted
the trial court had effectively evaluated the case under
MCR 2.116(C)(10) standards.  It found it unnecessary to
decide the (C)(7) issue.

While the case itself and its underlying factual issues
are unremarkable, the Court’s Opinion serves as a
valuable reminder to practitioners of the different
standards to be applied by courts reviewing summary
disposition motions and the care those practitioners
should take in filing such motions under the correct rule:

The distinction between MCR 2.116(C)(8) and
MCR 2.116(C)(10) is one with an important
difference: a claim’s legal sufficiency as
opposed to a claim’s factual sufficiency…

A motion under MCR 2.116(C)(8) tests the
legal sufficiency of a claim based on the factual
allegations in the complaint… [and]… may
only be granted when a claim is so clearly
unenforceable that no factual development
could possibly justify recovery…***

A motion under MCR 2.116(C)(10), on the
other hand, tests the factual sufficiency of a
claim.*** When considering such a motion, a
trial court must consider all evidence submitted
by the parties in the light most favorable to 
the party opposing the motion…[and the
motion]…may only be granted when there is no
genuine issue of material fact.*** ‘A genuine
issue of material fact exists when the record
leaves open an issue upon which reasonable
minds might differ.’***

Slip Op at 6-7 (***Citations omitted; emphasis in original).

The Court remanded the matter to the Court 
of Appeals for a decision on the MCR 2.116(C)(7) 
issue. �
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Beaten Down, Worked Up: The Past, Present, and Future of
American Labor by Steven Greenhouse, Alfred A. Knopf, New
York 2019.

In the ordinary scrum of an arbitrator’s business, the endless
round of scheduling and re-scheduling, billing and re-billing,
holding hearings, writing awards and staring out the window, it’s
easy to lose sight of the larger picture.  Steven Greenhouse’s new
book is a corrective for that condition. 

There are more comprehensive histories of organized labor
and more scholarly treatments of the issues. Greenhouse
recommends several of these if that is your interest.  But
Greenhouse himself is neither an historian nor a scholar.  He is a
journalist, having spent 30 years at the New York Times, 19 of them
covering labor and the workplace.  And he has a newspaperman’s
knack for the personal story that sums up the political situation and
the quote that captures the moment.  There is no whiff of the
textbook here.

Greenhouse tells the story of Clara Lemlich, one of the
founders of Local 25 of the International Ladies Garment Workers
Union in 1906.  Lemlich’s family escaped the pogroms in Russia
and found work in the sweatshops of New York:

Lemlich was struck by all the unfriendly factory signs: “Singing
is Forbidden.”  “Laughing is Forbidden.”  “Talking is
Forbidden.”  She said “for bidden” was one of the first words
she learned in English. 

He tells the chilling story of the Triangle Shirtwaist fire and
adds, as a coda:

Two years later, at their revived Triangle factory on Fifth
Avenue, Blanck and Harris were found to have locked an exit
door during working hours.  The judge ordered the minimum
fine: $20.  The following year, the two co-owners were fined
again for sewing counterfeit National Consumers League
labels into their garments.  (Such labels were to certify that
the goods had been produced under decent workplace
conditions.)

He tells the story of the Flint sit-down strike in 1937.  FDR’s
Secretary of Labor, Frances Perkins, met with GM chair man Alfred
Sloan to try to get GM to bargain with the UAW.

A week after meeting with Perkins, Sloan told her that he would
meet with UAW leaders and (CIO president John L.) Lewis, but
Sloan soon reversed himself saying it was indefensible for the
sit-downers to throw so many other GM employees out of work.
His about-face enraged Perkins.  In a phone conversation, she
told Sloan, as she later recalled, “You are a scoundrel and a
skunk, Mr. Sloan.  You can’t do that kind of thing.  That is a
rotter….  You don’t deserve to be counted among decent men.
Decent people don’t do such things…. You have betrayed your
gov ernment.  You have betrayed the men who work for you.”

Sloan was appalled, telling Perkins, “You can’t talk like that
to me!  I’m worth $70 million, and I made it all myself.  You
can’t talk like that to me!  I’m Alfred Sloan.”  

FOR WHAT 
IT’S WORTH

Barry Goldman
Arbitrator and Mediator

He tells the poignant story of the Memphis sanitation strike
in 1968. 

Based on those early chapters, one might be forgiven for
believing, as Dr. King said, while nothing worthwhile is gained
without struggle, the arc of history bends toward justice.  But then
came the Reagan presidency and the PATCO debacle, and the arc
seemed to bend the other way.

Then came Scott Walker and the assault on public sector
collective bargaining.  And then came the appear ance of the
platform-based worker, the gig economy, the Uber model, and the
Janus decision.  It is not a happy picture.

There is considerable debate about how soon after World
War II labor’s decline started, but it’s hard to
underestimate how much unions have sunk in power,
prestige, and prominence since then.…  Much of labor’s
slide was fueled by such forces as imports that caused
factory shut downs and corporate America’s increased
aggressiveness in combating unions.  At the same time,
unions and union leaders were responsible for some of
labor’s decline—too often guilty of corruption, a lack of
vision, increasing inertia and bureaucratization, a
tendency to alienate potential progressive allies, and all-
too-frequent discrimination against women and workers
of color.

The problems, and the rhetoric, are remarkably consistent
through the decades:

There is a famous anecdote about a Ford Motor Company
executive goading Walter Reuther about how automation
would undermine labor unions.  While giving Reuther a tour
of a Ford plant in Cleveland in the 1950s, the Ford official
pointed to some early robots that did various assembly-line
tasks.  He asked Reuther, “How are you going to collect union
dues from these guys?”

Reuther responded, “How are you going to get them to buy
Fords?”

Greenhouse devotes the last part of the book to a discussion of
several creative responses to the present antiunion environ ment.
These include the Fight for 15 and the rise of nonunion worker
groups, the Kaiser Permanente labor-management part ner ship, and
the teacher strikes in West Virginia and elsewhere.

He ends the book with the famous quote from Samuel
Gompers from more than 100 years ago:

What does labor want? We want more schoolhouses and less
jails; more books and less arsenals; more learning and less
vice; more leisure and less greed; more justice and less
revenge; in fact, more of the opportunities to cultivate our
better natures.   

Part of that century-old struggle has been the effort to secure
industrial due process.  That’s where labor arbitrators come in, and
that’s why I started this piece by saying the Greenhouse book is a
cure for the arbitrator blues.  We are not just hearing another time
and attendance discharge case.  We are participating in a sacred
process.  We are the disinterested, independent, neutral party before
whom  management and labor appear as equals.  It doesn’t matter
how mighty the employer is or how humble the grievant. If he has
a union, he may not be terminated without just cause.  That right
was paid for in blood. 

Having just finished the book, I’m still staring out the window,
but I’m sitting up straighter in my chair.  �
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SIXTH CIRCUIT UPDATE
Kamil Robakiewicz
Ashley Higginson

Miller, Canfield, Paddock and Stone, P.L.C.

STANDBY TIME FOR FIRE DEPARTMENT BATTALION
CHIEFS IS NOT WORK TIME UNDER FAIR LABOR
STANDARDS ACT. 

In Holt v. City of Battle Creek, 925 F.3d 905 (6th Cir. June 3,
2019), the plaintiffs, two battalion chiefs for the City of Battle
Creek fire department, alleged the city violated the FLSA when it
refused to pay them overtime wages for time spent on “standby”
duty.  While on standby, battalion chiefs were required to monitor
a pager and radio, answer phone calls, and help with problems
that might arise after hours.  The chiefs received 1.5 hours of pay
for every day on standby and were paid overtime if actually called
in to work while on standby.

After a bench trial, the United States District Court for the
Western District of Michigan held that the battalion chiefs were
exempt from the FLSA overtime requirement under both the
executive and administrative exemptions.  Circuit Judge Eric L.
Clay, writing for a unanimous panel of the Sixth Circuit, affirmed
the trial court’s decision, finding no clear error and emphasizing
the evidence that the plaintiffs’ primary duties were managerial.
The Court focused its analysis on the second and fourth elements
of the FLSA executive exemption under 29 C.F.R. § 541.100,
which state that an executive employee is one “[w]hose primary
duty is management of the enterprise in which the employee is
employed . . .” (29 C.F.R. § 541.100(a)(2)) and “[w]ho has the
authority to hire or fire other employees or whose suggestions
and recommendations as to the hiring, firing, advancement,
promotion or any other change of status of other employees are
given particular weight.” 29 C.F.R. § 541.100(a)(4).

The Sixth Circuit based its decision in part on evidence that
the battalion chiefs were responsible for “tak[ing] charge” in the
event they were called to a fire, were “in charge” of certain fire
personnel, and had even referred to themselves as “man -
agement” in an earlier letter to the fire chief.  The battalion
chiefs’ significant authority over discipline in the fire
department, according to the Court, further supported the finding
that the executive exemption to the FLSA’s overtime require -
ments applied.  The Court did not separately address whether
the plaintiffs were subject to the FLSA’s administrative
exemption or whether standby time was so onerous as to be
compensable under the FLSA.

EMPLOYER NEED NOT BARGAIN PRIOR TO SUB -
CONTRACTING WORK TO NON-UNION WORKERS
WHEN IT IS A BUSINESS MANAGEMENT DECISION.

In FirstEnergy Generation, LLC v. National Labor Relations
Board, 929 F.3d 321 (6th Cir. 2019), the Sixth Circuit reviewed
a union’s allegations that FirstEnergy took unilateral action
related to mandatory subjects of collective bargaining in
violation of the National Labor Relations Act. Before the
National Labor Relations Board, the Union accused FirstEnergy
of (A) “implementing terms and conditions of employment that
were inconsistent with the Company’s final impasse offer during

collective bargaining negotiations,” and (B) “unilaterally
subcontracting out periodic maintenance work historically
performed by union employees.”  The Sixth Circuit upheld the
NLRB’s ruling, based on the first allegation, that FirstEnergy
violated the NLRA.  However, the Court unanimously reversed
the Board on the second claim, finding that FirstEnergy did not
commit an unfair labor practice when subcontracting out the
maintenance work.  The panel included Circuit Judges Richard
R. Suhrheinrich, John K. Bush and Chad Readler.

A. Benefits Offered After Impasse — The underlying
dispute arose out of the parties’ negotiation of a successor
collective bargaining agreement.  Through these negotiations,
FirstEnergy wished to eliminate retiree health care benefits for
employees and proposed wage increases.  The Union objected
and the parties engaged in multiple rounds of negotiation over a
23-month time period.  When the Union failed to offer dates for
the next bargaining session, FirstEnergy declared an impasse.
Shortly after declaring impasse, FirstEnergy provided the Union
with documents, which indicated in part that it was ending
retiree health subsidies for certain employees.  In reviewing the
NLRB’s decision, the Sixth Circuit affirmed that the employer
violated Section 8(a)(5) and (1) of the NLRA, when, after
impasse, it selectively implemented certain pre-impasse
bargaining proposals that were inextricably linked to other
proposals not imposed.  

B. Subcontracting Periodic Maintenance Work— During
negotiations, FirstEnergy was also planning an outage at a plant.
FirstEnergy reported that “this outage was at least ten times larger
than the most recent outage,” and “the largest turbine outage in
about ten years.”  Notably, FirstEnergy had only 56 days to
complete the outage work, or it would face fines and penalties.
FirstEnergy felt it had three options to complete this work:
“bargaining unit employees, the mobile maintenance department,
or outside contractors.”  The Company concluded the first two
options would not allow it to complete the work within the
required time period.  Thus, FirstEnergy contracted the work out
to a third party without bargaining with, or otherwise consulting,
the Union. 

FirstEnergy argued “that given the unique circumstances of
this case, the subcontracting at issue was not a mandatory
subject of bargaining” because it did not have enough bargaining
unit employees to complete the outage work in the short 56-day
time frame before fees and fines accrued.  In reversing the
Board’s decision finding this was a mandatory subject of
bargaining, the Sixth Circuit stated, “it is equally well
established that a business management decision may not be
subject to mandatory bargaining, even if it has a direct impact on
employment, if the conduct of the business outweighs the benefit
to labor management relations.”  The court concluded that “any
attenuated benefit to the collective bargaining process [was]
vastly outweighed by the Company’s obligation to accomplish
an ‘unprecedented amount of work’ requiring a surge of workers
for a discrete project on a short timetable.”  Therefore, the Sixth
Circuit reversed in favor of FirstEnergy and held that the use of
subcontractors under these circumstances was not an unfair labor
practice. “In short, a non-labor-cost reason motivated the
subcontracting decision—the need for a large, temporary,
workforce to complete the Outage in 56 days to avoid penalties.
That decision was therefore a matter of core entrepreneurial
concern outside the scope of bargaining.” �
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SIXTH CIRCUIT AND
EASTERN DISTRICT

DECISIONS ON TITLE VII,
NLRA, JURISDICTION, AND

IN LIMINE MOTIONS
John G. Adam

Legghio & Israel, P.C.

Title VII primer. For an excellent primer on investigations,
retaliation, punitive damages, summary judgment rulings, post-trial
motions, and attorney fees under Title VII, read Judge Jane Stranch.
Hubbell v. FedEx SmartPost, 933 F.3d 558 (6th Cir.).  Addressing
the review standard, Judge Stranch explains that when a “defendant
loses on summary judgment and then on a Rule 50 motion,” the
court only reviews the “denial of the Rule 50” motion.  Id. at 571.
In short, once you had a trial and lost, an earlier Rule 56 ruling is
irrelevant.

Invoking Dr. Michael Greger’s How Not to Die (2015) book,
read Hubbell to learn How Not to Violate Title VII.   For more on
Hubbell, see Linda Burwell’s article in this issue of Lawnotes.    

How not to fire employees. Read Judge Jeffrey Sutton’s
“comes up in the bucket” opinion for a primer on how not to violate
the NLRA by firing employees because they complain to their union.
Erickson Trucking. v. NLRB, 929 F.3d 393, 394 (6th Cir. 2019). The
NLRB correctly held that the employer “unlawfully fired several
employees due to a labor union’s activities” because “that’s how the
company explained the matter to the discharged workers.” 

Given the company’s position that it fired its workers for
complaining to the union, Judge Sutton could have told the company:
“There is a time to fight, and a time to quit.”  Gorenstein Enterprises
v. Quality Care, 874 F.2d 431, 438 (7th Cir. 1989).

Know your jurisdictions. For an analysis of that sometimes
elusive “subject matter jurisdiction,” read Judge Eric Murphy‘s first
published opinion.  In re Capital Contracting Co., 924 F.3d 890, 893
(6th Cir. 2019) (citations omitted; emphasis in original): “Explaining
that ‘jurisdiction’ ‘is a word of many, too many, meanings,’ the Supreme
Court in recent years has criticized the cavalier way in which earlier
cases invoked the term” and clarified the “divide between truly
jurisdictional requirements (those that concern whether a court has the
power to resolve a dispute) and non-jurisdictional merits requirements
(those that concern whether a party has asserted a valid claim).”  

Personal jurisdiction under the Zippo scale. A must read on
personal jurisdiction and venue based on internet activity is Judge
Avern Cohn’s ruling in a defamation case between two unions.  Int’l
Unions, Security Police & Fire Professionals v. Maritas, 2019 WL
3503073 at *2 (E.D. Mich.).

In finding personal jurisdiction, Judge Cohn applied the Zippo
sliding scale: the “level of interactivity of a website deter mines whether
personal jurisdiction is appropriate for an out-of-state defendant.”  In
finding venue appropriate, Judge Cohn wrote that the “defendants’ focus
on the physical location of where they were sitting when they posted the
defamatory YouTube videos is mis placed” because this “case is not
factually complex, and there should be no problems of proof or the
convenience of witnesses, because doc umentary evidence lies in
Michigan and other states.”  Id. at *4-7. 

This reminds me of 2008 NLRB election-objections case
between two unions that I tried in Virginia.  There we cited the other
union’s YouTube video that showed surveillance of union members.
The judge ruled for my client, citing our “Utube” evidence.
Meadwestvaco Corp., 2009 WL 259626.  At that time, YouTube was
still new and did have the important role that it does now.  See, e.g.,
Prager University. v. Google & YouTube, 2018 WL 1471939 (N.D.
Cal.) (dismissing Prager’s complaint that YouTube and Google
censored Prager videos uploaded on YouTube because of Prager’s
conservative identity and politics), appeal pend.  

Thrice-fired employee. To better understand Fed. R. Evid. 403,
404, 608, and 613 in  addressing a motion in limine to bar post-
discharge conduct—plaintiff was fired from two jobs after being fired
from Amazon—read Judge Laurie Michelson.  Haydar v. Amazon
Corp., 2019 WL 2865261 at *8-10 (E.D. Mich.) (“Amazon may not
introduce” post-discharge evidence to show that (1) plaintiff “failed
to make a reasonable effort to mitigate,” (2) “Amazon’s reasons for
placing” plaintiff on a “performance improvement plan or terminating
his employment were legitimate, or (3) plaintiff’s “character for
untruthfulness” but “depending on the testimony,” Amazon  may be
allowed (4) to show that plain tiff’s “prior characterizations of why
he was let go from” the two other jobs are “inconsistent with his trial
testimony” and (5) to introduce plaintiff’s post-discharges to show
that “Amazon was not the sole cause of claimed emotional distress”). 

____________________

While doing is the best way to learn, opinions can provide
teachable moments—often showing how not to do something. 

We should read opinions like doctors read medical journals—for
continuing education and improvement—but with a critical eye.  Apply
the Dalrymple-medical-journal-reading-principle (Dalrymple, T., False
Positive (2019), at ix):  “The responsibility for detecting error is the
reader’s, and he must keep his mind open as much to what has been
omitted as to what is included.” �
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MERC UPDATE
Andrew J. Gordon 
White Schneider PC 

A summary of two recent Decisions issued
by the Michigan Employment Relations
Commission (the “Commission”) follows.
Decisions of the Commission may be reviewed
on the Bureau of Employment Relations’
website at www.michigan.gov/merc.

Wayne State University -and- American
Association of University Professors,
AFT, Local 6075, Case No. C17 H-073 (June
5, 2019) 

The American Association of University
Professors, AFT, Local 6075 (AAUP) filed a
Charge against Wayne State University
(Employer) alleging the Employer violated
Sections 10(1)(a) and (e) of PERA by threat -
ening a union representative to start assign ing
employ ees to weekend work events.  The
AAUP represents a bar gain ing unit of Admis -
sions Counselors working for the Employer.
The matter was assigned to Administrative
Law Judge Julia Stern (ALJ Stern).

Bargaining unit member Nick Doyle
(Doyle), volun teered to cover a high school
college fair scheduled for March 13, 2017, in
Lansing.  The college fair was outside his area
of responsibility.  However, on the morning of
March 13, Doyle informed Director of
Undergraduate Admissions Ericka Jackson
(Jackson) that he would not drive to Lansing
because he did not believe it would be safe
given a forecasted snowstorm. Jackson
responded to Doyle by saying the event had not
been cancelled.  She offered to let Doyle leave
early, take an Employer vehicle, and stay
overnight in Lansing.  Doyle still refused to
attend the college fair, so Jackson attended
herself.

Doyle was ordered into a meeting on March
15, 2017, with Jackson and her supervisor,
Associate Vice President for Enrollment
Management Dawn Medley (Medley).  AAUP

Executive Director Michelle Fecteau (Fecteau)
accompanied Doyle into the meeting.  During
the meeting, Doyle was handed a disciplinary
reprimand citing him for insub ordination for
refusing to drive to Lansing on March 13.
Doyle asked who was going to know about the
repri mand.  Medley responded that it would
remain between him and Jackson.  However,
Fecteau interjected that other employees
needed to know about the reason for Doyle’s
reprimand “so that they could be forewarned
that if they were in a similar circumstance that
they would understand the consequences that
could happen.” According to Fecteau, Medley
allegedly became agitated and said “well, I
don’t have to have [work events] be voluntary
anymore . . . I can change that . . . I can
mandate that people go to those—those things.”
Fecteau and the AAUP took this statement as a
threat and filed a Charge alleging the Employer
violated Sections 10(1)(a) and (e) of PERA.

ALJ Stern found Medley’s statement to be a
threat to alter an existing practice of allowing
admissions counselors to volunteer for events in
other counselors’ territories, in violation of
Section 10(1)(a) of PERA.  Accordingly, ALJ
Stern issued a Recommended Order directing
the Employer to cease and desist from
interfering with bargaining unit members’
Section 9 rights.  The Employer filed exceptions
with the Commission.

The Commission found merit to the
Employer’s exceptions.  The Commission first
recognized that employers have considerable
latitude to discuss the probable con sequences of
union activities, and any alleged threats must be
examined within the context in which they were
made, such as in management-union meetings.
The Commission examined a line of prior cases
finding that parties are permitted to engage in
heated discussions during management-union
meetings without running afoul of PERA.
While there was some disagreement in the
record over Medley’s exact words, the
Commission interpreted her state ment as
merely stating her under standing of the
Employer’s rights under the parties’ collective
bargaining agreement. As a result, the
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Commission determined Medley was stating the
Employer’s intended response to the AAUP’s
action.  The Commission did not find Medley’s
statements constituted a threat meant to chill
employees’ Section 9 rights, particularly within
the context in which the statements were made.
The Commission dismissed the AAUP’s
Charge. 

City of Detroit -and- Detroit Fire Fighters
Association, Local 344, Case No. C17 G-067
(June 10, 2019).

On July 18, 2017, the Detroit Fire Fighters
Association, Local 344 (Union) filed an unfair
labor practice Charge against the City of Detroit
(City), alleging the City had violated Sections
10(1)(a) and (e) of PERA by refusing to provide
the Union with information regarding
promotions in the EMS division.  The Union
made this request for infor mation on April 25
and May 26, 2017.  The matter was assigned to
Administrative Law Judge Travis Calderwood
(ALJ Calderwood).  The parties filed a
stipulation of facts.  However, due to multiple
delays, the stipulation of facts was not filed with
ALJ Calderwood until October 19, 2018.

According to the stipulated facts, on April
25, 2017, the Union requested the City provide
it with “the names and dates of [Union]
members promoted to the ranks of Captain and
Lieutenant for the EMS Division” and “[t]he
assignments and work locations along with shift
hours for the members affected.”  When it
received no response, the Union filed a
grievance for this information on May 26, 2017,
also seeking “copies of all documents that were
used in consideration for said promotions.”
When the Union still received no response, it
filed its unfair labor practice Charge.  

The Charge alleged the City violated
Sections 10(1)(a) and (e) of PERA by:  (1)
polling unit members regarding the Union’s
grievance; and (2) failing to provide the
information requested by the Union.  In
September and October 2017, the City produced
some documents responsive to the information

request, but the City redacted many of those
documents, citing privilege.  Per the stipulation
of facts, the Union still sought unredacted
copies of all interview and application questions
and answers, all interview notes, general or HR
rules regarding oral interview, and writing
assignments and responses.  The parties were
able to settle the “polling” allegation in the
Charge, but the information issue remained
unresolved. 

ALJ Calderwood’s analysis first discussed
an employer’s duty to respond to requests for
information in a timely manner.  Timeliness
differs depending on the circumstances of each
case and how readily available the information
is to the employer.  The Commission has stated
that information pertaining to bargaining unit
employees is presumptively relevant unless the
employer is able to rebut the presumption under
a liberal, discovery-type standard.  An employer
can rebut the presumption with a legit imate
confidentiality interest that would be damaged
by disclosure of the information. 

In first relying upon prior Commission and
NLRB precedent, ALJ Calderwood determined
the City was not required to provide the Union
with copies of interview questions and/or the
answers to those questions.  Despite the fact the
remaining information was protected from
disclosure under PERA, ALJ Calderwood still
found fault with the City’s delay in responding
to the Union’s information request. Though the
Union submitted its information request on
April 25, 2017, filed its grievance on May 26,
and filed its ULP Charge on July 18, 2017, the
City did not respond to the Union’s information
request until September 15, 2017.  Likewise, the
City never articulated its reasons for with -
holding certain information from the Union
prior to the filing of the stipulation of facts. 

ALJ Calderwood found the City’s actions
constituted an unreasonable delay in respond -
ing to the Union’s information request, in
violation of PERA. He issued a Recommended
Order directing the City to cease and desist
from refusing to provide information to the
Union.  No exceptions were filed. �
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UNDERSTANDING
BARGAINING IMPASSE USING
PORNOGRAPHY,  ROPES,

MUSIC, AND DAVID
COPPERFIELD

John G. Adam
Legghio & Israel, P.C.

Impasse, like “pornography,” is difficult “to define” but “I
know it when I see it.”  Jacobellis v. Ohio, 378 U.S. 184, 197
(1964) (Stewart, J., concurring).

I like this definition but the NLRB says the “when I see it
standard” does “not serve the Board.”  Double Services, Inc., 347
NLRB No. 58 (2006).  

Instead, the Board defines impasse as “a state of bargaining
at which the party asserting its existence is warranted in assuming
that further bargaining would be futile.” E. I. duPont & Co., 268
NLRB 1075, 1075 (1984). Black’s Law Dictionary (11th ed.
2019) defines impasse as a “point in negotiations at which
agreement cannot be reached.”  

I prefer the more visual definition:  impasse is when both
parties “believe they are at the end of their rope.”  Larsdale, Inc.,
310 NLRB 1317, 1318 (1993).  A hanging, to quote Samuel
Johnson, concentrates the mind.  

Even if we cannot precisely define impasse, we should
know there are two basic types:  single and overall.  “The Board
has long distinguished between an impasse on a single issue that
would not ordinarily suspend the duty to bargain on other issues
and the situation in which impasse on a single critical issue
creates a complete breakdown in the entire negotiations.  Only
in the latter context where there has been a complete breakdown
in the entire negotiations, is the employer free to implement its
last, best, and final offer.”  CalMat Co., 331 NLRB 1084, 1097
(2000).  

Indeed, single-issue impasse invites special inquiry.  The
General Counsel (Mem. 16-01 at ¶12) requires “impasse over a
single issue” ULP charges to be referred to the Division of Advice.
I guess the GC does not trust the NLRB regional directors.  

As in the case of traditional overall impasse, the party—
usually the employer— “asserting a single-issue impasse has the
burden.”  That  party must prove “three elements:  (1) that a good-
faith impasse existed as to a particular issue; (2) that the issue
was critical in the sense that it was of ‘overriding importance’ in
the bargaining; and (3) that the impasse as to the single issue ‘led
to a breakdown in overall negotiations.”  Atlantic Queens Bus
Corp., 362 NLRB No. 65, op. at 1 (2015) (citing CalMat).  See
North Star Steel, 305 NLRB 45, 45 (1991) (“Impasse is a defense
to the charge of unilateral change” and must be “proved by the
party asserting impasse.”). 

Southcoast Hospital, 365 NLRB No. 100 (2017), expanded
the single issue impasse to triple-issue impasse. There, the NLRB
applied the three issue test because the employer did not assert a
“traditional overall impasse” defense. Rather, the employer
asserted impasse on three “critical issues”:  “wages, pension, and

holidays.”  The NLRB rejected the triple-issue impasse defense
(op. at 26-27):

In this case, assuming (2) that the wages,
pension, and holidays were “of overriding
importance,” the Respondent has failed to show
either (1) that a good-faith impasse existed as
to these issues, or (3) that there was a
“breakdown in overall negotiations” and that
“no progress on any aspect of the negotiations”
could be made until impasse relating to the
critical issues was resolved. 

In Calmat, in contrast, there was single-issue impasse.  The
“pension plan played the critical role in the bargaining, and that
the parties’ failure to agree on this issue destroyed any
opportunity for reaching” agreement because from the first
meeting to the last, the company “insisted that it had to eliminate
the fixed contribution rate” and the union was “equally adamant”
that the fixed contribution rate could not be eliminated.  331
NLRB at 1098.  Thus, where both parties are immovable, there
is impasse.

The traditional impasse factors broadly-described (and
repeatedly cited in NLRB decisions) from Taft Broadcasting, 163
NLRB 475, 476 (1969), are: 

Whether a bargaining impasse exists is a matter
of judgment. The bargaining history, the good
faith of the parties in negotiations, the length of
the negotiations, the importance of the issue or
issues as to which there is disagreement, the
contemporaneous understanding of the parties
as to the state of negotiations are all relevant
factors to be considered in deciding whether
an impasse in bargaining existed. 

This description reminds me of what Churchill said of Russia
in 1939:  a “riddle, wrapped in a mystery, inside an enigma.”  To
help solve the impasse “riddle” and without using dirty
photographs, I describe some common mistakes made by others
(not me!) in claiming impasse.

A. Concessions on Critical issues 

To use a musical metaphor, impasse is a duet, not a solo.  So
where a party has made critical concessions, no impasse, i.e., the
show must go on: 

(1) Southcoast Hospital, 365 NLRB No. 100, slip
op. at 28 (2017) (no impasse where on the “very
day, indeed, in the same meeting that the
Respondent declared impasse, the Union made
significant movement on a number of issues”
so there was no “breakdown in overall
negotiations”);

(2) Whitesell Corp., 352 NLRB 1196, 1197-1198
(2008) (no impasse where the parties
exchanged proposals and reached agree-
ments the day before and day of impasse
declaration);  

(3) Newcor Bay City Division, 345 NLRB 1229,
1238 (2005) (no impasse where “negotiations
had not broken down, but rather were succeeding



Labor and EmpLoymEnt LawnotEs (FaLL 2019) Page 23

in narrowing the differences between the parties
and moving them closer to a contract”); and

(4) Royal Motor Sales, 329 NLRB 760, 763, 772
(1999) (no impasse where the union made a
significant proposal only two days earlier but
rather than explore the possibilities raised by
the union’s proposal, the company “rushed to
declare impasse and implement” its own final
proposal; given the union’s demonstrated
willingness to make further compromises on
major issues, the company was “required to
recognize that negotiating sessions might
produce other or more extended concessions”)

In short, where a party has made significant concessions and
stated it would compromise further it is “erroneous as a matter of
law and unwise as a matter of policy” (and dumb) to find impasse
merely because the party that made concessions did not
“capitulate immediately and settle on the other party’s unchanged
terms.”  Grinnell Fire, 328 NLRB 585, 586 (1999).

And, so, an employer cannot prove impasse because the
union concessions did not agree to all of the employer proposals.
See Larsdale, Inc., 310 NLRB at 1319 (“Union’s counterproposal
on this date, containing a number of concessions, was a sign that
the Union was willing to modify its proposals” so the company
was “not justified in concluding that negotiations were at impasse
simply because the Union’s concessions were not more
comprehensive or sufficiently generous”).  This is also known as
the “don’t be a pig-at-the-trough” impasse factor.

B. Contemporaneous Understanding 

“Time keeps on ticking,” as the Eagles sing, but time is frozen
for impasse purposes.   It is “contemporaneous understanding” that
is key.  Both parties must have the same understanding and find
themselves “at the same point in negotiations.”  Carey Salt Co.,
358 NLRB 1142, 1153 (2012), enf’d in relevant part, 736 F.3d 405
(5th Cir. 2013) (emphasis added).

C. Length 

“Overall length” does not control. Impasse cannot “be
measured solely by the number of bargaining sessions or the
overall length of negotiations.”  Southcoast Hospital, op. at 32.
To quote Caldwell, 346 NLRB at 1172, it is the “state of
negotiations” as of the date of implementation that controls, “not
the state of negotiations at some earlier moment.”  

Indeed, to be “fruitful” bargaining may have to be “long and
arduous.” Grinnell, 328 NLRB at 597.

D. Impatience 

Impatience does not prove impasse.

See (1) Newcor, 345 NLRB at 1238 (company negotiator
“impatient with the Union’s pace in agreeing to concessions” is
not the “equivalent of a valid impasse, nor did it mean that a
negotiated settlement was not within reach”) and (2)General Die
Caster, 359 NLRB 89, 117 (2012) (company “frustration with
the Union’s pace in agreeing to what the Respondent was seeking
is not the equivalent of a valid impasse, nor does it indicate that
a negotiated agreement was not possible”).

E. Prior bad acts 

Don’t follow Bob Marley’s advice: “Bad Boys…what you
gonna do.”   Bad boys, like bad employers, cannot reach impasse.

A “lawful impasse cannot be reached in the presence of
unremedied unfair labor practices.” Unremedied ULPs can
contribute to inability to reach agreement because they “can
increase friction at the bargaining table” or change the “status
quo” as a “unilateral change may move the baseline for
negotiations and alter the parties’ expectations about what they
can achieve, making it harder for the parties to come to an
agreement.”  Alwin Mfg. Co., 326 NLRB 646, 688 (1998), enfd.
192 F.3d 133 (D.C. Cir. 1999).  Put another way, ULPs that “affect
the negotiations will taint the asserted impasse.”  Titan Tire, 2012
WL 2135410; Op. at 19 (ALJD, JD-32-12).

And remember what Carole King taught, sometimes:  “it’s
too late, baby now, it’s too late.”  An employer who fails to remedy
earlier ULPs cannot later claim impasse to toll damages.  See
Mike-Sell’s Potato Chip Co. v. NLRB, 761 Fed.Appx. 5, 7 (D.C.
Cir. 2019) (because the employer “never complied” with the
earlier NLRB “restoration” order, the company “cannot toll
backpay liability with an alleged intervening impasse”).

F. Rejection Votes 

Union membership rejection of its “final” offer does not show
impasse.  Rather, the NLRB follows Justin Bieber:  “Never say
never (Never, never).  Yeah, yeah.” 

“Never say never” because a “negative ratification vote
does not itself show that the parties are at impasse—instead,
one must still consider whether further bargaining would be
futile because both parties are at the end of their rope.”  Titan
Tire, 2012 WL 2135410; op. at 19 (ALJD, JD-32-12).  Back to
the rope again! 

See (1) Ead Motors, 346 NLRB 1060, 1063 (2006) (a
“ratification vote does not itself show that the parties are at
impasse” and if the “vote is to reject it, there must be more
bargaining”) and (2) Altura Communications, 2017 WL 3225841
(“neither a ratification vote nor the contract expiration date, by
themselves, indicate impasse”; a union’s “willingness to have
employees consider the Employer’s offer” does not prove
impasse). 

Charles Dickens’ Mr. Barkis believed in “never say never.”
As to his long courtship of Ms. Peggotty, Barkis constantly
asked David Copperfield to tell Ms. Peggotty that “Barkis is
willin.” “Willin” worked for Barkis and it can work in
negotiations. 

____________________

You will now know impasse “when you see it” and won’t
get hung by the impasse rope.  Remember impatience does 
not help and “length” may not matter and the road to impasse
may be “long and arduous.”  And while some think the “penalty 
for failing to bargain in good faith” is “relatively innocuous,” 
it is not.  For some of the penalties, see Adam, J., Achieving
Compliance with NLRB-Ordered Remedies, 75 U. Det. Mercy
L. Rev. 323, 330 (Winter 1998) and Baker, J., Negotiating 
a Collective Bargaining Agreement:  Law and Strategy—A 
Short Course for Non-Labor Lawyers, 47 Lab. L. J. 253, 259
(1996). �
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