
LABOR AND EMPLOYMENT LAWNOTES

mistaken.  Offering its own interpretation of the scriptures,
Consol asserted that the Mark of the Beast is associated
only with the right hand or the forehead, and that using his
left hand would obviate any reasonable religious concerns.
Consol also argued that since the system would not imprint
a physical mark, it would not compromise Butcher’s
beliefs regarding the Mark of the Beast.  Last, Consol
argued that Butcher should have stayed on the job, taken
the disciplinary charges, and then filed a union grievance
rather than resign.  

The EEOC maintained that  the only relevant issue for
Butcher’s religious accommodation request was “whether
Butcher objects to the scanner, not why he objects” and
that “Butcher’s religious beliefs did not need to be
consistent with the beliefs of others in his religion, as long
as the belief is sincerely held.”  It further argued that
Consol deliberately denied Butcher an accommodation of
typing in his personnel number in lieu of using the scanner
(an accommodation that had been provided to two
employees with hand injuries), and that filing a union
grievance before resigning would have been futile. 

The Fourth Circuit agreed with the EEOC that the
question of correctness or even the plausibility of
Butcher’s religious understanding is “beside the point,” as
long as Butcher had an honestly held belief.  The court
further noted that Butcher’s religious beliefs were
protected whether or not his pastor or other members of
his religious sect agreed with them.  The Fourth Circuit
also held that a jury could properly conclude—as it
apparently did—that Butcher was constructively
terminated when he was forced to choose between his
continued employment and his protected religious beliefs. 

By not judging Butcher’s religious beliefs to any
degree—i.e., whether they are even accepted by other
members of his faith—the ruling opens the door 
to potentially bizarre and idiosyncratic religious
discrimination claims that cannot, at least in the Fourth
Circuit (Virginia, West Virginia, Maryland, and North 
and South Carolina), be challenged on the basis of
reasonableness.  The only remaining ground for an
employer to challenge such a claim, according to the
Fourth Circuit, will be on the accommodation issue:
Whether an accommodation is unreasonable or unduly
burdensome given the employer’s legitimate business
needs. �

THE DUTY TO
ACCOMMODATE RELIGIOUS
BELIEFS—HOW FAR DOES

IT STRETCH?
Elizabeth Hardy

Kienbaum Opperwall Hardy and Pelton, P.L.C.

Evidently quite far.  In holding that it is not for an
employer or the courts to “question the correctness or even
the plausibility of an employee’s religious understanding,”
the U.S. Court of Appeals for the Fourth Circuit 
recently upheld a $587,000 jury verdict in a religious
accommodation case involving an apparently devout
evangelical Christian who refused to use his employer’s
biometric hand scanner, which was for monitoring
employee attendance and work hours.  The employee
testified that he believed the use of the scanner would
associate him with the “Mark of the Beast,” render him a
follower of the Antichrist, and condemn him to everlasting
punishment. 

The Fourth Circuit lawsuit, EEOC v. Consol Energy,
Inc., 860 F.3d 131 (4th Cir. 2017), was brought by the
EEOC on behalf of Beverly Butcher, a coal miner who
worked for Consol in West Virginia.  Butcher refused to
use a new hand scanner system that he believed was a
threat to his core religious beliefs grounded in the
“authenticity . . . [and] authority of the scriptures.”
Butcher feared that using the scanner would result in being
“marked,” even though the scan would not leave a physical
mark or visible sign, and that undergoing a scan by either
his left or right hand could lead to his identification with
the Antichrist.  Butcher obtained a letter from his pastor
vouching for his “deep dedication to the Lord Jesus
Christ.”  He also submitted his own letter to his employer
that cited verses from Revelation and explained why he
believed the scanner would associate him with the Mark
of the Beast.  Butcher chose to resign his employment at
the Robinson Run Mine after 37 years rather than waiting
to see if his employer would discharge him for refusing to
use the scan. 

While Consol conceded that Butcher had “bona fide”
religious beliefs, it challenged Butcher’s rationale for
refusing to use the scanning system as unreasonable and
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IS MEDICAL MARIJUANA A
REASONABLE OR REQUIRED

ACCOMMODATION?
Sarah L. Nirenberg

Kienbaum Opperwall Hardy and Pelton, P.L.C.

Almost ten years ago, Michigan voters approved making
the use of marijuana for medical treatment legal.  Today,
according to published figures, over 200,000 Michigan
residents—representing 2% of Michigan’s population—hold
medical marijuana cards, allowing them to use medical
marijuana to treat a “debilitating medical condition.1 And in the
United States, consumers spent $5.9 billion on legal cannabis
this year, and sales are expected to grow to an estimated $19
billion by 2021.2

The Michigan Medical Marijuana Act (MMMA) explicitly
states that it does not require an employer to accommodate an
employee’s use of marijuana in the workplace or an employee
working while under the influence of marijuana.3 The U.S. Court
of Appeals for the Sixth Circuit has determined that the MMMA
itself does not restrict a private employer’s ability to terminate an
employee for medical marijuana use.4 However, there is a lack of
guidance from Michigan courts regarding the use of medical
marijuana and claims of wrongful termination based on disability
discrimination under the Michigan Persons with Disabilities Civil
Rights Act (PDCRA), the Michigan equivalent of the Americans
with Disabilities Act (ADA). 

The question remains: Can an employer terminate an
employee who holds a valid medical marijuana card for testing
positive for marijuana, in violation of the employer’s workplace
drug policy, without violating the PDCRA or ADA?

Recently, the Supreme Judicial Court of Massachusetts in
Barbuto v. Advantage Sales and Marketing ruled that an employee
who was terminated because she tested positive for marijuana as
a result of her lawful use of medical marijuana may seek a civil
remedy against her employer for disability discrimination.5 The
plaintiff, Barbuto, used medical marijuana at the direction of her
physician to treat her Crohn’s disease and irritable bowel
syndrome.  When she was hired, she advised the employer of her
medicinal use of marijuana and that she would not consume it
before or at work.  Her supervisor informed her that her use of
medical marijuana would not be an issue.  Barbuto was
subsequently terminated after she tested positive for marijuana
on a mandatory drug test.  There was no evidence to suggest that
she used marijuana at work or was under the influence at work.
The court equated the use of medical marijuana to the use of any
other prescribed medication, finding an employee’s legal use of
medical marijuana could serve as a reasonable accommodation
for the employee’s disability.  The court noted that the employer
could still defeat the employee’s claim if it could prove that the
employee’s use of medical marijuana would cause an undue
hardship to the business or a risk to public safety. 

The Massachusetts court’s Barbuto decision departs from
prior rulings in California, Colorado, Oregon, and Washington,
where courts have found that employers had no duty to
accommodate an employee’s use of medical marijuana.6

Other states, including Arizona, Connecticut, Delaware,
Illinois, Maine, Minnesota, Nevada, New York, Pennsylvania, and
Rhode Island have medical marijuana laws that contain explicit
anti-discrimination or reasonable accommodation provisions.7
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About a month after the Massachusetts court’s Barbuto
decision, a Connecticut federal district court, in Noffsinger v. SSC
Niantic Operating Company LLC,8 ruled that enforcement of the
Connecticut Palliative Use of Marijuana Act (PUMA), which
explicitly prohibits discrimination by employers against
qualifying patients, is not preempted by federal law.  The plaintiff,
Noffsinger, was terminated by her new employer after she tested
positive for marijuana on a pre-employment drug test, even though
she informed the employer that she consumed medical marijuana
only at night and at the direction of her physician to treat her post-
traumatic stress disorder, provided her registration certificate, and
offered to provide additional medical documentation.  In
permitting Noffsinger to proceed with a private cause of action
under PUMA, the court rejected the employer’s argument that
PUMA is preempted by three different federal statutes: the
Controlled Substance Act, the Americans with Disabilities Act,
and the Food, Drug, and Cosmetic Act.  

The Connecticut court in Noffsinger distinguished Casias v.
Wal-mart Stores, noting that although the cases were factually
similar, the Sixth Circuit’s ruling was based on statutory
interpretation of Michigan’s medical marijuana statute which does
not contain any explicit anti-discrimination or reasonable
accommodation provisions.  Massachusetts’ medical marijuana
statute likewise lacks such a provision.  The Massachusetts statute
has nearly identical language to the MMMA’s provision that “[a]
qualifying patient . . . shall not be denied any right or privilege . .
. for the use of mari[j]uana in accordance with this act,”9 which
was used in Barbuto to reject the employer’s argument that
accommodation for continued use of medical marijuana is
unreasonable because federal law prohibits its possession.  The
Barbuto court found that the statute’s limitation on medical
marijuana use at work implicitly recognized that the use of medical
marijuana outside of work might be a permissible accommodation.
The court explained that the employee—not the employer—could
be criminally liable under federal law for possession of marijuana
outside the workplace.  But the court was not convinced that, as a
matter of public policy, it should declare an accommodation of
medical marijuana use outside work to be per se unreasonable
merely out of respect for federal law – when Massachusetts voters
had accepted the use of marijuana for medical purposes. 

In December 2015, Michigan House Bill 5161 was
introduced and referred to the Michigan House Committee on
Commerce and Trade, where it died.10 The bill, if it had passed,
would have amended the MMMA to prohibit employers from
terminating or taking adverse employment action against an
employee for medical use of marijuana “if the use is not
incompatible with and does not hinder job performance and the
employee produces his or her registry identification card for the
employer’s inspection.”  In other words, this amendment, if
resurrected, would force Michigan employers to re-write any zero
tolerance marijuana policy and subject them to liability under the
MMMA for terminating or disciplining an employee with a
medical marijuana card based solely on a positive drug test. 

Even without an amendment to the MMMA adding an anti-
discrimination or reasonable accommodation provision, it is
possible that a Michigan court could follow the lead of Barbuto
in interpreting the PDCRA. Michigan employers should
accordingly exercise caution before terminating or disciplining an
employee for authorized use of medical marijuana. 

Under the federal ADA, employers are more insulated, as
possession and use of marijuana remains illegal under federal law.
At this writing, the Trump administration may be about to change
the federal government’s approach to the enforcement of federal

laws making the possession or use of marijuana a federal crime.
Under the Obama administration, the Justice Department was
prohibited by a budget provision from spending federal dollars to
block or interfere with state laws permitting medical marijuana,
and it instead directed its attention to drug cartels and
transportation of marijuana across state lines.  Attorney General
Jeff Sessions is endeavoring to reverse that approach.

—END NOTES—
1 See numbers of medical marijuana cardholders in your Michigan County, M

LIVE, (July 24, 2017), http://www.mlive.com/news/index.ssf/2017/07/

see_number_of_medical_marijuan.html

2 States Keep Saying Yes to Marijuana Use. Now Comes the Federal No.,

The New York Times, (July 15, 2017),  https://www.nytimes.com/2017/07/15/

us/politics/marijuana-laws-state-federal.html

3 M.C.L. 33.26427(c)(2).

4 Casias v. Wal-mart Stores, Inc., 695 F.3d 428, 435 (2012).

5 Barbuto v. Advantage Sales & Mktg., LLC, 477 Mass. 456 (6th Cir. 2017).

6 Ross v. RagingWire Telecommunications, Inc., 42 Cal. 4th 920, 174 P.3d

200, (2008); Coats v. Dish Network, LLC, 350 P. 3d 849 (Colo. 2015);

Emerald Steel Fabricators, Inc. v. Bureau of Labor & Indus., 348 Or. 159,

230 P.3d 518 (2010); Swaw v. Safeway, Inc. (Case No. C15-939, W.D.

Wash., Nov. 20, 2015).

7 ARIZ. REV. STAT. § 36-2813; CONN. GEN. STAT. § 21a-408p(b)(3); DEL.

CODE ANN. tit. 16 § 4905A; 410 ILL. COMP. STAT. 130/40; ME. REV. STAT.

tit. 22, § 2423-E; MINN. STAT. § 152.32; NEV. REV. STAT. § 453A.800; N.Y.

PUB. HEALTH LAW § 3369; PA. STAT. 35 § 10231.2103(b)(1); R.I. GEN.

LAWS § 21-28.6-4. 

8 Noffsinger v. SSC Niantic Operating Company LLC, 2017 WL 3401260 (D.

Conn. 2017). 

9 M.C.L. 33.26424 and M.G.L. ch. 94 CApp. § 1-4.

10 House Bill No. 5161 (December 15, 2015, Introduced by Rep. Sam Singh

and referred to the Committee on Commerce and Trade). �
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COUNSELING THE EMPLOYER
REGARDING POTENTIAL
LITIGATION AFTER THE

EMPLOYMENT ACTION HAS
ALREADY OCCURRED

                                                                                             
Timothy H. Howlett

Dickinson Wright PLLC

The following is a checklist for assessing potential 
employment litigation against employers.

I. MATERIALS TO REVIEW

A. Personnel File and Other Documents Regarding
Performance

B. Employee Handbook and Employment Policies

C. Wage Information and History

D. Information Regarding Other Employees (including
Evaluations, Performance, Pay History, Skills, Attendance
and Protected Category Comparisons) if a Reduction in
Force or if Need to Review for Similarly-Situated
Employees Regarding Potential Discrimination Claims.

II. DISCUSSION WITH THE EMPLOYER

A. Questions and Discussion Regarding the Employee:

(1) Is there an employment agreement or an offer
letter that will need to be evaluated?

(2) Is at-will employment established either by an
application, job offer letter, written policy or
other written document?

(3) Length of employment. This will make a difference
in an evaluation of the case. Longer employment
will be a positive factor for the employee.

(4) Is the person in a protected classification, such as
age, gender, race, religion, national origin, sexual
orientation or military or veteran status?

(5) The performance history of the employee.

(6) Review evaluations and any discipline, including
performance improvement plans. Has the employee
been warned of the consequences of his/her
behavior? What did the supervisor who wants to
discipline or terminate the employee say in
his/her evaluations? Is there any evidence in the
evaluations consistent with the issue leading to
the adverse employment action?

(7) Are there any supervisor or human resources
notes or documents separate from the personal
file?

(8) Did the employee’s performance improve as a
result of discipline or a PIP? Did it improve to a
satisfactory level?

(9) Has the employee received regular pay increases?
How do they compare with other employees?
Regular pay increases can be inconsistent with a
claim of performance issues?

(10) Have performance issues occurred in which no
action was taken? Are they for similar conduct at
issue now?

(11) Is the conduct in question a matter of trust or a
performance issue? There is less necessity to have
warnings or counseling if matter is a trust issue.
Moreover, a breach in trust is more difficult to
repair.

(12) What is the employee’s wage or salary? Will the
person be replaced? If the employee will not be
replaced, the employer has savings that can be
applied to a settlement proposal.

(13) Has the person used FMLA, or does he/she have
medical issues that could also result in a disability
claim?

(14) Has the employee complained about anything at
work so that there are concerns regarding whistle-
blower, relaliation or protected concerted activity
under the National Labor Relations Act?

(15) Has the employee filed for worker’s compensation?
If so, that raises the potential of a retaliation claim
and, if a claim is pending, it should be part of
settlement considerations.

(16) Was the employee offered a severance package?

B. Questions Regarding Other Employees

(1) How have comparable employees been treated?

(2) If the person was selected for termination in a
workforce reduction, what was the basis for
selection? Review comparable employees to
determine if the selection can be challenged on a
comparison of performance or skills and whether
other employees should arguably be terminated
instead. Analyze the selected and retained
employees as to protected cartegories. For
example, do an analysis of the ages of persons
terminated and retained, including average ages
and those over and under 40 years of age.

(3) Is the supervisor new?

(4) Will previous supervisors or other employees be
favorable witnesses for the employee?

(5) Has the supervisor had issues with other
employees?

(6) Is there any disciplinary record or history of
issues with supervisor?
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(7) Are all the necessary witnesses for the employer
still employed, cooperative and on good terms
with the employer? Will be major issue if a key
witness is at risk for being terminated.

C. Other Topics for Discussion and Questions

(1) Have claims been made that require investigation?
For example, are there harassment claims? You will
need to consider whether the employer should conduct
an investigation separate from your investigation.

(2) Are there public relations implications? Do you
need a PR expert? Make sure response is more
than “no comment.”

(3) Counsel the employer regarding communications
with potential employers to avoid any defamation
or tortious interference claims.

(4) Counsel the employer to preserve emails; ask
whether there is an email policy making it clear
there is no expectation of privacy; and, depending
on the issues, counsel the employer to review the
employee’s emails.

(5) Is there a Bullard-Plawecki Act request? Discuss
with the employer the difference between a
personnel file and personnel records under the Act
in order to protect your rights to use key documents.

(6) Has there been a claim for unemployment
compensation? Counsel the employer as to
whether to contest the claim and the information
to include in a response.

(7) Ask the employer if it has employment practices
liability insurance so that it can make a claim. A
demand letter or an EEOC charge should trigger
a claim.

(8) Evaluate your potential witnesses. Make it clear
that, if there is litigation, they will have to be able
to defend their position in a deposition and possibly
at trial. Depending on the nature or the amount of
the potential claim, you may want to interview key
witnesses as part of the initial counseling.

(9) At least Google the employee and consider
whether to explore social media.

(10) Is there a lawyer involved? If so, who is it? Learn
what you can regarding his/her approach.

(11) If a complaint has been filed, who is the judge?
Learn what you can regarding the judge’s
tendencies.

(12) Review the employee’s job application to see if
there are any issues, such as misrepresentations
regarding a criminal record, education or previous
employment.

(13) Does this case have an impact on other employment
situations which should be considered in settlement?

(14) Is a settlement likely to have an impact on future
matters?

(15) Does the employer have an arbitration policy?

(16) Do you need a litigation hold?

III. EVALUATION

A. The answers to the above questions will permit you to
evaluate the risks and to be able to counsel the client.

IV. STRATEGIES

A. Explain the litigation process in detail, including time
commitments for the client, risks, attorney fees, costs
and potential verdicts, including the risk of paying the
employee’s attorney fees if the case goes to trial.

B. If the person has been terminated, does the employer
want to consider reinstatement?

C. If the person is still employed, does the employer want
to consider a buyout?

D. Consider facilitation at an early stage.

E. If a response is necessary to the employee, should it be
from the employer or an attorney?

F. Consider offering a separation agreement.

G. If the employee is represented by counsel, it is often
helpful for you to meet with counsel early to establish
a relationship. �

WRITER’S BLOCK?
You know you’ve been feeling a need to write a

feature  article for Lawnotes. But the
muse is elusive. And you just can’t
find the perfect topic. You make the
excuse that it’s the press of other
business but in your heart you
know it’s just writer’s block. We
can help. On request, we will
help you with ideas for article

topics, no strings attached, free consultation. Also, we
will give you our expert assessment of your ideas, at no
charge. No idea is too ridiculous to get assessed. This is
how Larry Flynt got started. You have been unpublished
too long. Contact Lawnotes editor Stuart M. Israel at
Legghio & Israel, P.C., 306 South Washington, Suite 600,
Royal Oak, Mich igan 48067 or (248) 398-5900 or
israel@legghioisrael.com.

The articles by Timothy H. Howlett and Kathleen L. Bogas in
substantially similar form were part of the materials compiled for
the 2017 Labor and Employment Law Institute sponsored by The
Institute of Continuing Legal Education (www.icle.org), the LEL
Section, and others.
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ASSESSING THE VALUE
OF AN EMPLOYEE’S CLAIM

PRESUIT
                                                                                             

Kathleen L. Bogas
Bogas & Koncius, PC

I. INITIAL INFORMATION GATHERING

A. Run Conflict Check

B. Have Client Provide Fact Specific Chronology

C. Request Documents

a. Personnel file

b. Names, phone numbers, positions of potential
witnesses and what information they could provide

c. Any and all documents from employer Client has
in his/her possession

d. Organizational chart of employer

e. Resume

f. Employment or union contracts

g. Offer letters

h. Employee handbook, policies, etc.

i. Arbitration agreements

j. Non-competition/non-disclosure agreements

k. Administrative agency documents, e.g., EEOC,
MDCR, OSHAS

l. Relevant emails, texts, social media postings

m. Job description

n. Calendars

o. Records of job search

p. Client’s notes or recordings

q. Medical records, if appropriate

r. Personnel files from prior employers, if appropriate

s. Any damage information, e.g., W-2’s, stock option
documentation, 401K, insurance benefits/policies,
paystubs

D. Make Following Inquiries of Client

a. Any bankruptcies in the past or contemplated, by
Client or employer

b. Previous lawsuits/claims

c. Arrest and conviction history

d. Immigration status

e. Whether or not they are in a protected classification
and employer’s knowledge of same

f. Any family members/significant others/close friends
employed by employer

g. Client’s job history

h. Was a severance package offered

i. Any workplace injuries

j. Educational background

k. Training and experience

l. Marital status and history; children

m. Medical history

n. Job search efforts

o. Relationship with supervisor(s)

p. How has Client been treated compared to others

q. Did Client ever make complaints to Employer? If
so, was there an investigation?

r. Is Client aware of other claims/lawsuits against
employer?

s. Client’s emotional responses to adverse employment
action

t. Absences of Client from work and reasons why

u. Work performance issues, e.g., oral or written
discipline, PIP’s

v. What does Client believe was the motivation for
adverse employment action

II. THOROUGH REVIEW

a. Review all information provided

b. Evaluate Client as a potential plaintiff

c. If lacking something requested decide if you have
enough information and/or can obtain the information
another way

d. Don’t rush to judgment in deciding to take a case

e. Google search of your client

f. Google search of employer

g. Check court records for other cases against employer

h. Talk to other attorneys who have sued employer on
behalf of employees

i. Consider whether or not you need an expert for any
part of the case
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(Continued on page 8)

j. Make NELA/MAJ listserve inquiries

k. Trialsmith background search on Client and employer

l. Review employer’s social network sites

m. Review Client’s social network sites

n. Create your own timeline

o. Consider any and all claims and the time limits of each
and chart

p. Consider advisable path, i.e., EEOC/MDCR charge,
demand letter, mediation, arbitration, filing suit

q. Prepare initial damage calculation

r. Do not feel guilty saying no

III. IF DECISION IS MADE TO PROCEED

A. Meet with Client

a. Explain the litigation process, fee arrangement,
expense repayment obligation

b. Explain attorney-client confidentiality

c. Explain obligations of Client

d. Explain the litigation/arbitration process
thoroughly

e. Discuss options of how to proceed

f. Explain potential costs of litiugation:

i. Invasion of private medical information

ii. Private/personal information disclosure

iii. Need to appear for depositions, mediations,
trial

v. Potential for owing employer costs of suit

vi. Potential interference with job search

g. Explain need for mitigation

h. Explain consequences for having employer
documents

i. Explain time limits law provides

j. Explain likely defense position

IV. PROCEED WITH AGREED UPON STRATEGY

A. Do not wait without good strategic reason

a. Time limits set by law or contract must be
adhered to

b. Strike while facts and circumstances are fresh

B. Make sure your client is your partner and is as
committed as you to moving forward

C. Provide Client with written fee agreement and obtain
signature before proceeding

D. If case turns out to be something you did not
anticipate and your evaluation changes, don’t be
afraid of making adjustments, including withdrawal
as counsel if necessary

Checklist for Analysis and Presentation
of Client Claims

_____ Prepare a 25-50 word factual summary of the claim

_____ Prepare detailed memorandum analyzing potential
legal theories by limitations, exhaustion of remedies,
jurisdiction, venue or forum, elements and relief.

_____ Essential facts

_____ Employer information
_____ check registration with applicable state agency
_____ proper name
_____ address where client worked or works
_____ headquarters location
_____ center of operations location
_____ number of employees
_____ same information for affiliated entities
_____ identity of officers and senior executives
_____ identity and role of decision makers
_____ identity and role of other employees, agents
_____ identity of likely defense counsel
_____ revenues, net worth, annual reports
_____ public records search for other cases, bankruptcy

filings
_____ statutes and regulations governing employer’s

business
_____ Sarbanes-Oxley (misleading financial markets

and federal fraud)
_____ False Claims Act—federal and state

(government contractors)
_____ Dodd-Frank (SEC bounty and anti-retaliation)
_____ IRS violations
_____ Public Safety
_____ Statutes and Regulations of particular business

_____ Employee
_____ dates of employment
_____ date of and notice of adverse action
_____ protected status
_____ protected activity
_____ job title, duties, pay status
_____ overtime issues
_____ other wage and hour or Labor Code issues
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ASSESSING THE VALUE OF AN
EMPLOYEE’S CLAIM PRESUIT
(Continued from page 7)

_____ breaks
_____ vacation
_____ final check
_____ exempt status
_____ independent contractor status
_____ issues raised in client background investigation
_____ third party witnesses

_____ Employer’s knowledge of employee’s protected status
or activity
_____ direct knowledge
_____ documented admissions
_____ witnesses to admissions
_____ observation of status or conduct
_____ documented notice
_____ witnesses to knowledge or notice

_____ Acts of harassment
_____ time, place, and specific acts
_____ supervisory status of harasser
_____ notice to employer of harassment
_____ witnesses
_____ admissions
_____ documentation
_____ reports or complaints
_____ employer responses, investigation, discipline,

ratification

_____ Acts of retaliation
_____ time, place, and specific acts
_____ witnesses
_____ admissions
_____ documentation
_____ reports or complaints
_____ employer responses, investigation, discipline,

ratification

_____ Illegal consideration was a substantial motivating factor
_____ admissions
_____ timing
_____ euphemisms, stereotyped or coded remarks,

comments, or  jokes
_____ inquiries about protected status or activity
_____ treatment of similarly situated employees
_____ not finding alternate work for client
_____ internal policies
_____ company practices
_____ prior complaints
_____ subsequent complaints
_____ statistics

_____ Additional evidence that employer’s explanation is
false and pretextual
_____ false
_____ no economic reason for layoff
_____ layoff of one or small number of employees
_____ shifting reasons
_____ lack of documentation
_____ lack of warning
_____ unfair ranking for layoff
_____ reason lacks objective standards
_____ reason not supported by objective facts
_____ inconsistent application
_____ standards inaccurately applied
_____ explanation inconsistent with employer’s past

or existing policies and practices
_____ employer effort to secure immediate release of

claims
_____ corporate culture of bias
_____ excluding employee from job activities
_____ subsequent employer conduct
_____ inquiring about retirement
_____ relying on long past performance problems

_____ Defamatory statements
_____ date, time, place, and specific statements
_____ context of statements
_____ witnesses
_____ repetition or forced republication
_____ admissions
_____ documentation
_____ reports or complaints
_____ employer responses, investigation, discipline,

or ratification
_____ actual damage
_____ financial
_____ reputation
_____ emotional distress
_____ presumed damages if slandeer or libel per se

_____ Contract claims
_____ written agreement
_____ oral agreement
_____ implied-in-fact agreement
_____ formation
_____ consideration
_____ performance
_____ breach
_____ damage
_____ notice requirements
_____ additional contract provisions
_____ choice of law
_____ choice of venue
_____ arbitration
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_____ internal dispute resolution
_____ mediation
_____ shortened statute of limitations
_____ confidentiality
_____ non-solicitation
_____ noncompetition agreements
_____ return of employer materials
_____ equity participation
_____ stock options
_____ stock substitutes
_____ capital accounts
_____ profit sharing
_____ deferred compensation
_____ bonuses
_____ guaranteed vs. discretionary
_____ commissions

_____ Fraud claims
_____ misrepresentation or false promise
_____ intent to deceive
_____ reasonable reliance
_____ detriment or damage

_____ Constitutional claims

_____ Other statutory claims (see employer information
above)
_____ place copy of statutes, implementing regulations,

and form or sample jury instructions in research
folder

_____ analyze each possible claim (e.g., FMLA,
WPA)

_____ elements
_____ procedural requirements
_____ available remedies
_____ extra risks (for example, mutual attorney fees)

_____ Other Tort Claim
_____ assault and battery
_____ tortious interference with contractual

relationship
_____ tortious interference with an advantageous

business relationship
_____ false imprisonment
_____ invasion of privacy
_____ other

_____ Statute of limitations (note accrual dates)
_____ 300 days (Title VII)
_____ 90 days from EEOC right to sue (Title VII

lawsuit)
_____ 180 days (ELCRA)
_____ 90 days (Whistleblowers’ Protection Act)
_____ 1 year – defamation
_____ 2 years – assault and battery

_____ 3 years – other tort claims
_____ 6 years – breach of contract claims
_____ any shortened statute of limitations

_____ Venue
_____ federal question
_____ diversity of citizenship
_____ available state court locations
_____ arbitration
_____ basis to challenge
_____ advantages and disadvantages

_____ Evaluate additional resources, claims, possible referrals,
and co-counsel arrangements
_____ worker’s compensation
_____ disability insurance
_____ medical and psychological evaluation and

treatment
_____ informal resolution using respected intermediary

within employer
_____ false claims act
_____ tax fraud whistle blowing
_____ Sarbanes-Oxley claims
_____ Dodd-Frank Claims
_____ criminal report
_____ OSHA report
_____ union grievance
_____ employer’s dispute resolution procedure
_____ government employer’s EEO procedures

_____ Damages and other relief
_____ Client’s earning history
_____ review pay stubs
_____ analyze benefit burden
_____ review past tax returns
_____ estimate time to re-employment
_____ estimate likely economic damages
_____ estimate greatest economic damage without

mitigation
_____ identify elements of emotional distress
_____ discuss advisability of psychological evaluation
_____ consider utility of reinstatement
_____ identify evidence of outrage, oppression, fraud

for punitive damage claim
_____ preliminary estimate of attorney fees

_____ Likely defense position
_____ legitimate business decision
_____ documents
_____ witnesses
_____ performance
_____ documentation and warnings
_____ witness                                                             �
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REMEMBERING
KARL BENNETT

                                                                                             
Patricia Nemeth
Nemeth Law PC

Mentors.  Not everyone is lucky enough to have them.  How
you find each other can at first seem like an archeological dig, but
as only decades can sometimes tell, it is worth the effort.

Navy Blue suit.  Check.  White blouse.  Check.  Bow tie.
Check. (In the 80s that was the style for women lawyers and had
John Molloy’s stamp of approval).  Looked like I was 14.  Check.
(No fake scholarly glasses yet to make me look older so I had to
just go with how I looked, which was 14).  Almost fresh out of
law school—one year of experience—set to walk into an interview
with a boutique management labor and employment law firm.  

Ushered into a dark wood paneled conference room where
six stern looking older white men’s gazes met mine, I thought,
ummm this is going to be fun.  There was one seat left for me
which happened to be at the head of the table.  And so I sat.  And
answered their questions as they went around the table one by one.  

The last partner to ask questions paused, leaned forward and
asked, “Are you married?”

I responded, “Well, that question is in violation of Title VII and
the Elliott Larsen Civil Rights Act so I’m not going to answer it.”

He said, “I know what the law is.  But I had a lady lawyer
that worked for me.  And she got married, then she got pregnant.
So, I need to know if you’re married and if you have any kids
because I don’t want to lose any more money.”

I again responded, “It’s still in violation of the law and I’m
still refusing to answer your questions.”

The interview continued just for a bit, but on my way out one
of the other partners made things even worse. He tried to explain,
“You’ll have to excuse Karl.  He just went through a divorce and
he’s looking for a date.”  Without skipping a beat, I said, “Well,
he might want to take out a personal ad in the Metro Times.”

Now, you would think with all of that, they would have said,
“Forget this chick.” Or you would think that had they offered me
the job, I wouldn’t have taken it.  But offer it they did (maybe they
thought if they didn’t, I would sue?) and take it I did (easier to deal
with and educate blatant forms of discrimination versus subtle).

Within weeks of being hired, as I was walking into the library,
Karl asked me out.  I said no and told him I didn’t date people I
worked with.  He just kinda stared at me.  I offered, “We can be
friends.”  Stare again.  “Listen, I can’t handle the cases and make
you money the way you want me to make you money if I am
anything other than a friend to you.”  And so it was.

Karl handed me cases and sent me to court.  On my own.  “Go
do this.”  Collection cases at first.  I didn’t care.  I was in court.  I
was thrilled.  I actually had a bench warrant issued on one where
the guy was pulled over on a speeding ticket, and he landed in jail.
Yep.  He paid.  Karl handed me arbitrations and let me handle
them.  On my own.  “Go do this.”  He trusted me with his clients.
He trusted me to go up against attorneys many years my senior.
He trusted me to handle Michigan Supreme Court cases.  He

allowed me to gain the experience I needed without carrying his
briefcase around, without being covetous of his clients and
without worrying that I was going to screw something up.  With
each new case, my confidence grew.  With each new case I learned
not only about the substantive law but also about practical
solutions.  Karl was THE partner in the office most focused on
practical solutions.  How is the legal affecting the business?  Are
there other ways to approach the situation to reach a resolution?
And I also learned about client relationships.   

One day as we were walking down the street—and Karl was
the kind of gentleman who always walked on the street side of a
lady when walking down the street—we started talking about
clients.  He had been in business for himself for many years prior
to joining the firm where we both worked.  He began ranting
(which he was prone to do from time to time).  But nestled in those
rants were gems of knowledge.  You just needed to be ready for
them.  To listen.  To be aware.  Not to be dismissive of the
knowledge imparted simply because it was wrapped in a rant.
“You kids are all alike.  Coming out of law school. You don’t want
to go out and get your own work.  You just want someone to feed
you work.  You’re just dependent on someone else all the time.”

And I couldn’t get that thought out of my head.  I didn’t want
to be like all those other kids coming out of law school.  I didn’t
want to have someone else feed me work.  I didn’t want to have
to depend on someone else to feed me.  Shortly thereafter I
attended an American Bar Association, Rainmaking for Women
Lawyers Seminar.  Some partners called it a junket and required
I submit a summary upon my return.  It was okay.  It only
cemented what I learned even more.  Women market differently
than men.  And then of course, I later opened my own firm.

Karl and I continued our friendship after I left the firm.  He
reviewed paperwork for the first home I purchased and later
moved into with my then husband.  We sailed Lake Saint Clair,
shared Red Wings tickets, kept up with each other’s families,
changes in the law, and changes in each other.  

Karl Bennett, Jr. passed away a few weeks ago.  It’s hard to
put in perspective a 30-year friendship that began in a law firm
conference room.  The impact of its loss I have not yet allowed to
fully reach me.  What I am so very thankful for is that we took
the time to understand each other’s perspectives. Along the way,
I found an amazing mentor who trusted me with his work,
believed in me and gave me a chance. Along the way, I found a
diamond in the rough.  RIP “KB.” �



LABOR AND EMPLOYMENT LAWNOTES (FALL 2017)                                                                                                                                                     Page 11

MERC NEWS
Ashley Olszewski 

Bureau of Employment Relations

Updates to MERC Electronic Filing Policy. On August 2017,
the Commission amended its policy to encourage electronic filing.
For pleadings filed via e-mail, the new policy waives the requirement
that parties submit additional copies via mail or in person.  No
additional copies will be required.  The revised policy also increases
the page limit on e-mailed documents from 45 to 70 pages, and
increases the megabyte limit from 10MB to 15MB.  See our website
at www.michigan.gov/merc under the “MERC Policies” link for the
revised filing policy indicating the documents that may be filed
electronically and the process for electronic filing. 

Hiring of New Mediator. MERC/BER is pleased to announce
the appointment of Thomas Zulch as a Labor Mediator covering the
area north of Grayling to the Mackinac Bridge, from Lake Michigan
to Lake Huron.  Tom is a former police officer and most recently has
been working as Senior Attorney at the Police Officers Labor Council,
representing police units in Act 312 arbitration, fact finding and
grievance arbitration. He also has experience in negotiations and has a
stellar reputation for settling cases prior to hearing.  His considerable
experience, combined with his talent for resolving labor disputes and
eagerness to begin this new chapter of his career, are certain to make
him a valued addition to the BER staff, as well as a welcome resource
for the labor relations community. 

Training Programs. At the time this article is going to press,
MERC/BER has plans to conduct a series of trainings, including:
MERC Back to Basics (August), Act 312/Fact Finder Training
Program (October), and a joint program with the NLRB at the
Bernard Gottfried Symposium (October).  Mediation Supervisor Jim
Spalding also continues to conduct Interest Based Bargaining training
programs throughout Michigan. Training materials and information
may be found under the “What’s New” section of our website. 

Changes to Public School Strike/Lockout Law. As noted in
the Summer 2017 Lawnotes, members of the BER staff drafted new
Commission rules to implement Act 194 of 2016, the Public School
Strike/Lockout Law.  These rules were approved by the Legislative
Services Bureau, effective July 27, 2017, and are now posted on the
Commission’s website.

Website Update.  To provide improved accessibility, we
recently updated our website into a more user friendly format.  Please
view our new and improved look at www.michigan.gov/merc. �

SIXTH CIRCUIT 
UPDATE
Scott R. Eldridge
Jacob M. Hogg

Miller, Canfield, Paddock and Stone, P.L.C.

University Professor Does Not Have Due Process Interests in
Department Chair Appointment 

In Crosby v University of Kentucky, Docket No. 16-6598 (July 17,
2017), Richard Crosby, Ph.D, a tenured professor at the University’s
College of Public Health, sued various University officials under 42 USC
§ 1983, alleging that his removal as Chair of the Department of Behavioral
Health amounted to an actionable deprivation of his protected property and
liberty interests without due process of law. Crosby was hired as a professor
at the University in 2004, and was awarded tenure the same year.  In 2006,
he was appointed to a four-year term as Department Chair.  He was then
reappointed for two additional four-year terms as Chair in 2010 and 2014.
Crosby received consistently favorable review from both students and
fellow faculty until 2015.  In June 2015, the University’s Office of
Institutional Equity and Equal Opportunity (OIEEO) began to investigate
reports of Crosby’s inappropriate behavior.  The OIEEO met with Crosby
in June 2015 to discuss the investigation, but it did not identify Crosby’s
accusers.  Crosby denied the allegations that were presented to him.  One
week later, the OIEEO submitted a report of the results of his investigation
to the University’s General Counsel.

The report stated that the investigator observed “a disproportionate
number of negative remarks…regarding [Crosby’s] behavior…,” such as
being “volatile,” “explosive,” “disrespectful,” “very condescending,” and
“out of control.”  The report recommended that Crosby be removed from
his Chair position.  In July 2015, the University’s administration agreed
with the report and terminated Crosby’s Chair appointment.  Crosby
demanded an evidentiary hearing before an impartial Faculty Hearing Panel,
among other administrative proceedings under “Governing Regulations”
cited by Crosby.  Instead, the University offered him an appellate process
involving two senior faculty members to make an independent assessment
of Crosby’s department.  Crosby rejected that proposal, and proceeded with
his lawsuit against the University and several administrators.  The U.S.
District Court for the Eastern District of Kentucky granted the University’s
motion to dismiss the complaint under Fed. R. Civ. P. 12(b)(6).

The Sixth Circuit affirmed.  Noting that Sixth Circuit case law
establishes that “tenured university professors do not have a
constitutionally protected property interest in administrative posts,” the
Court explained that a property interest can arise where the administrative
position itself is a tenure-track appointment or where a professor has
received an express guarantee that he will not be removed from the
position except for cause.  According to the Court, neither circumstance
existed in this case.  It rejected Crosby’s argument that the University’s
governing regulation establishing the four-year appointment—but without
mentioning removal—was an express guarantee creating a property
interest in the Chair position.  The Sixth Circuit also rejected Crosby’s
argument that he had been deprived of a liberty interest in his reputation
and good name.  Specifically, the Court concluded that Crosby did not
suffer an actionable adverse action because he remained employed as a
tenured professor, and he has not been foreclosed from his chosen
profession despite that the stigmatizing allegations against him may have
made him less attractive to other employers.

Fight Over Integrated Seniority List is a “Major” Dispute Under
the Railway Labor Act

In Flight Options, LLC v Int’l Bhd of Teamsters, Local 1108, Docket
No. 16-3606 July 17, 2017), the Union represented the pilots of two merged
airlines, Flight Options and Flexjet. Flight Options had a collective
bargaining agreement (CBA) in place since 2010.  Flexjet’s pilots had
recently unionized but was not yet a party to the CBA. The Union attempted
to join the two groups of pilots under a new CBA with an integrated seniority

list (ISL).  It asserted that creating an ISL is exclusively within the Union’s
purview.  And, thus, the airlines are obligated to recognize the ISL. The
airlines, on the other hand, argued that they should have participated in
developing the ISL.  The U.S. District Court for the Northern District of
Ohio entered a preliminary injunction against the airlines, ordering them to
accept the ISL because the 2010 CBA governed its creation. 

At the Sixth Circuit, the airlines argued that, because the matter
required interpretation of an existing CBA provision, the parties’ dispute
was “minor” under the Railway Labor Act (RLA) and, therefore, subject
to exclusive grievance arbitration.  Under the RLA, a dispute is “minor”
if the action is “arguably justified” by the terms of the parties’ CBA. The
Union argued that the dispute was “major” under the RLA because the
airlines were essentially seeking to create contractual rights, not enforce
them; and, thus, subject to federal-court jurisdiction. The Sixth Circuit
affirmed in part, concluding that the dispute was “major” under the RLA
because the 2010 CBA did not “arguably justify” the airlines’ claim that
they had a right to participate in creating the ISL. The Court also
determined that the lower court’s order was proper, but added that the
CBA  provided that if the airlines were to refuse to accept the ISL, the
Union may invoke an expedited arbitration proceeding. The Sixth Circuit
ordered that the injunction be modified, accordingly. �
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ADA ACCOMMODATION
DECISIONS
Shannon V. Loverich

Kienbaum Opperwall Hardy and Pelton, P.L.C.

The past months have seen a number of accommodation
decisions from the U.S. Courts of Appeals under the Americans
with Disabilities Act (ADA).  Here are several examples.

Leave of Absence Not a Reasonable Accommodation for
Temporary Employee.  In Punt v. Kelly Services and GE
Controls Solutions, __ F.3d __, 2017 WL 2871753 (10th Cir. July
6, 2017), the U.S. Court of Appeals for the Tenth Circuit held that
a temporary employee diagnosed with breast cancer was not
entitled to a leave of absence as a reasonable accommodation
under the ADA.  Kelly Services (a temporary staffing agency)
assigned Punt to work at GE Controls Solutions as a receptionist,
and her presence in its reception area was deemed to be an
“essential function” of her position.  After her diagnosis, Punt
began missing work for medical appointments and other reasons.
Punt then said that she would need a week off and additional
undefined time off in the future for surgery and treatment.  GE
Controls Solutions asked Kelly Services to replace Punt because
it needed someone who could fulfill the requirements of the
receptionist position.  Kelly replaced Punt and offered her other
assignments, which she declined.  Punt sued, claiming that Kelly
Services and GE Controls Solutions had violated the ADA by
failing to accommodate her by giving her the week off as well as
the undefined future time off for medical treatment.  Noting that
physical attendance was an essential function of most jobs, the
Tenth Circuit affirmed summary judgment for both Kelly Services
and GE Controls Solutions, and held that Punt’s request to miss a
week of work and unknown days in the future was “not plausibly
reasonable on its face.”  The court found that a reasonable
accommodation is one that “presently or in the near future” will
enable the employee to perform the essential functions of the job.

Working from Home Indefinitely Not a Reasonable
Accommodation. In Credeur v. State of Louisiana, 860 F.3d 785
(5th Cir. 2017), the U.S. Court of Appeals for the Fifth Circuit
rejected Credeur’s request for unlimited telecommuting as a
reasonable accommodation.  Credeur, a litigation attorney, sued
her employer for allegedly failing to accommodate her after she
experienced complications associated with a kidney transplant.
After her kidney transplant, her employer allowed her to work
from home for several months with the goal of reintegrating her
into the office.  After many months of telecommuting, the
employer denied Credeur’s continuing request to work from home
and required her to work three to four hours per day in the office.
The Fifth Circuit held that Credeur was not a “qualified”
individual within the meaning of the ADA because she could not
perform the essential functions of a litigation attorney with or
without reasonable accommodation.  The court noted that there is
general consensus among the courts that regular work-site
attendance is an essential function of most jobs, and it deferred to
the employer’s written evidence that attendance at the office and
in court were essential functions of Credeur’s job.

Leniency for Disability-Related Misconduct Not a
Reasonable Accommodation.  In DeWitt v. Southwestern Bell
Telephone Co., 845 F.3d 1299 (10th Cir. 2017), the U.S. Court of

Appeals for the Tenth Circuit rejected DeWitt’s requested
accommodation of retroactive leniency for misconduct and held it
was not reasonable within the meaning of the ADA.  DeWitt was
an insulin-dependent diabetic who worked as a customer service
representative.  Southwestern Bell allowed her to take breaks as
needed to eat or drink to maintain proper blood sugar levels and
also granted her intermittent leave for diabetes-related health
issues.  DeWitt was terminated for hanging up on two customers
(a violation of her employer’s code of business conduct) and her
“last chance” agreement for other performance issues.  DeWitt
attributed her conduct to having suffered a severe drop in her blood
sugar, which caused her to experience disorientation, confusion,
and lethargy, and claimed that Southwestern Bell failed to
accommodate her by not excusing the dropped calls that were
caused by her disability.  The Tenth Circuit disagreed and held that
the ADA does not require employers to accommodate a disability
by excusing past misconduct, even when that misconduct is caused
by a disability.  The court cited the EEOC’s ADA Enforcement
Guidance which states that reasonable accommodations are
“always prospective.”  

Failure to Properly Engage in Interactive Process Results
in Dismissal of Case.  In Brown v. Milwaukee Board of School
Directors, 855 F.3d 818 (7th Cir. 2017), the U.S. Court of Appeals
for the Seventh Circuit affirmed summary judgment in favor of the
school district where the employee failed to engage in the interactive
process to determine a possible accommodation.  Brown was an
assistant school principal who seriously injured her knee while
restraining a student.  When she returned to work following surgery,
she submitted medical documentation stating she could not be in
the vicinity of potentially unruly students.  Since all students have
the potential to be unruly, the school district understood that
restriction to bar all contact with students, which was an essential
function of her job.  The school district repeatedly communicated
its understanding to Brown over a lengthy period as it sought to
accommodate her by finding a new position.  When Brown’s leave
of absence expired before a suitable available position was found,
the school district terminated her.  Brown sued, claiming her
disability never prevented her interaction with all students and that
the school district failed to accommodate her and then unlawfully
terminated her.  The Seventh Circuit found that, to the extent Brown
claimed her restrictions were less severe than what the school
believed, she failed to uphold her end of the interactive process, and
accordingly the school district could not be held liable for failing
to put her in a position that it believed would exceed those
restrictions.  The court also concluded that an available position that
did not require proximity to students was not a reasonable
accommodation because it would have required a promotion for
Brown.  Since Brown was not the most qualified candidate, the
school district was not obligated to give her that position.  

No Protected Disability under ADA Requiring
Accommodation Despite Cancer Diagnosis.  In Alston v. Park
Pleasant, Inc., 679 Fed.Appx. 169, 2017 WL 627381 (3rd Cir.
2017), the U.S. Court of Appeals for the Third Circuit affirmed
summary judgment in favor of the employer.  Alston was
terminated for performance reasons shortly after she was
diagnosed with cancer.  The parties did not dispute that Alston had
been diagnosed with DCIS, a form of breast cancer, but the court
found that Alston did not produce sufficient evidence as to
whether her DCIS qualified as a disability under the ADA.  The
court noted that cancer can be, and generally will be, a qualifying
disability under the ADA, but emphasized that the determination
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Negotiating The Impossible: How to Break Deadlocks
and Resolve Ugly Conflicts (Without Money or Muscle) by
Deepak Malhotra, Berrett-Koehler Publishers, Inc. (2016). 

My wife claims I have been reading the same book for
25 years.  That’s not quite true.  I do read a lot about
negotiation and conflict resolution, and there is a fair
amount of overlap from one book to another, but they are
not all the same.  Some books are better than others along
several different axes.  I have a precise method to quantify
which ones are the best.

When I come to a provocative new idea, an elegant
experiment, an illuminating illustration of an old idea, or
a compelling story, I slap a sticky note on it. I can judge
the quality of a book by the number of stickies.

When I finished Deepak Malhotra’s new book
Negotiating the Impossible it was fairly bristling with
stickies.  And when I reread it in preparation for this review
and a talk I have coming up, it acquired some more.
Malhotra is a professor at Harvard Business School, a fine
storyteller, and a wide-ranging scholar.  For example, in a
section about the importance of allowing your negotiation
opponent to save face he writes:

Among the oldest peace treaties in history is the
Treaty of Kadesh negotiated between the Egyptian
and Hittite empires over 3000 years ago, in the
middle of the 13th century BCE.  The treaty between
Pharaoh Ramses II and King Hattusili III has many
of the hallmarks of more recent agreements,
including provisions proclaiming the end to conflict,
the repatriation of refugees, an exchange of
prisoners, and a mutual assistance pact if either side
were to be attacked by others.  The treaty was
recorded in two languages:  hieroglyphics (the
Egyptian translation) and Akkadian (the Hittite
translation).  A comparison of the translations reveals

FOR WHAT 
IT’S WORTH
Barry Goldman

Arbitrator and Mediator

that the two versions are, as we ought to expect,
very similar.  But there is at least one important
difference.  The Egyptian translation states that it
was the Hittites who came asking for peace terms.
The Hittite version claims exactly the opposite. 

Malhotra is also an astute observer. In a section on
the importance of staying at the table, he says:

Consider for example what typically happens in
CBA negotiations in American sports.  After months
spent stubbornly resisting any calls for substantive
concessions, the two sides eventually begin to move
away from their opening positions.  Which
concessions do you think they make first?  You do
not need to know anything about sports, or even
know which sport is being discussed, to be able to
predict with great accuracy that one of the first big
concessions that players will make is going to be
related to rookie salaries and contracts.  Why are the
interests of rookies—the new players who are just
entering the league—usually the first sacrifice made
on the altar of collective bargaining?  Because they
are not at the table.

If you are not at the table, you are on the menu.

Malhotra’s language is simple and free of academic
jargon, but this is not another anodyne rehash of the familiar
negotiation bromides.  He manages to wear his learning
lightly, but there is plenty of substance here.  His illustrations
range from multimillion dollar business deals to stories about
disciplining children, from negotiating with prostate cancer
patients about the choice between surgery, radiation, or
“active surveillance,” to the negotiations following the
Napoleonic wars.  The mix of theory and practice, story and
explication is neither too rich or too lean.  He manages to hit
the sweet spot and stay there.

Everybody knows the Kenny Rogers song:

You’ve got to know when to hold ‘em

Know when to fold ‘em

Know when to walk away

Know when to run

Very catchy.  In fact merely seeing those words on the
page is likely to have generated an ear worm in many
readers.  But the advice is not actually useful.  That’s fine;
it’s a song.  At the other end of the spectrum are academic
articles.  They are careful and methodologically rigorous
and all that, but largely unreadable.  The trick in writing a
book like this is to offer negotiation advice that is useful in
the real world and at the same time preserves the narrative
momentum of a good story and the intellectual excitement
of clearly expressed ideas.

Negotiating the Impossible does that. In fact, it sings. �

of whether an impairment substantially limits a major life activity
requires an individualized assessment. Here, Alston never claimed
that her DCIS limited any life activity, such as immune system
function or normal cell growth.  At her deposition, Alston testified
that she was not substantially limited in any major life activity.
Instead, she simply stated that she was an individual who had been
diagnosed with cancer in remission and, on that basis, claimed
that she qualified as an individual with a disability.  But because
she offered no evidence as to any limits on a major life activity,
the court found that she failed to establish an essential element of
her prima facie case. �
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SIXTH CIRCUIT AFFIRMS A
MICHIGAN EMPLOYER’S
RIGHT TO ENFORCE NON-

COMPETITION AGREEMENTS
WITH ITS EMPLOYEES

NATIONWIDE
Thomas J. Davis

Kienbaum Opperwall Hardy and Pelton, P.L.C.

Michigan permits employers to enter into reasonable non-
competition agreements with their employees, and as a matter of
public policy, Michigan has a strong interest in applying its law
to its residents’ contractual agreements. But some states – most
prominently California—severely limit the availability of non-
competition agreements. And even with a choice-of-law
agreement, out-of-state courts will often refuse to enforce such
agreements on public policy grounds. This subjects Michigan-
based employers with nationwide operations to considerable risk
when former employees choose to engage in competitive activity
in these states.

The U.S. Court of Appeals for the Sixth Circuit, however,
has recently mitigated that risk. In Stone Surgical, LLC v. Stryker
Corp., 858 F.3d 383 (6th Cir. 2017), en banc rehearing denied
July 12, 2017, the court held that while another employer-
unfriendly state (Louisiana) had a strong interest in enforcing
its rule against non-competition agreements, those interests were
not materially greater than Michigan’s contrary interests in
protecting Michigan companies from unfair competition. It thus
upheld the Michigan choice-of-law agreement, and affirmed a
judgment against the Louisiana employee for violating his non-
competition agreement.

The Stone Surgical decision provides a roadmap for
Michigan-based multi-state employers in drafting similar
choice-of-law provisions.  Stryker—a Michigan medical device
manufacturer—entered into a non-competition agreement with
a sales representative in its Louisiana sales territories. The
agreement contained a forum selection clause stating that any
dispute had to be brought in a Michigan state or federal court.
Notwithstanding the agreement, the sales representative left to
join a competitor and argued that Louisiana law should apply,
despite the choice-of-law provision, thereby invalidating the non-
competition agreement. After a jury verdict in Stryker’s favor, the
losing parties appealed.

On appeal, the primary issue was whether Louisiana law
(which would invalidate the non-competition agreement) or
Michigan law (which would enforce it) should control the
analysis. The Sixth Circuit chose Michigan law.  Michigan applies
the Restatement (Second) of Conflict of Laws § 187(2)(b) to
choice-of-law issues when the parties have a choice-of-law
agreement in their contract. That provision, in turn, provides that
the choice-of-law provision controls unless— 

application of the law of the chosen state
[Michigan] would be contrary to a fundamental

policy of a state [Louisiana] which has a materially
greater interest than the chosen state in the
determination of the particular issue and which,
under the rule of § 188, would be the state of the
applicable law in the absence of an effective choice
of law by the parties.

Turning to this provision, the Sixth Circuit sought to
determine whether Louisiana or Michigan law would apply in
the absence of a non-competition agreement—that is, which
state had the “most significant relationship to the transaction
and the parties” with respect to the issue in question?  The
court found that, on balance, Louisiana had the greater
interest:

• It was unclear whether the contracting took place in
Michigan or Louisiana;

• There was little evidence of where the non-competition
agreement was negotiated;

• The “place of performance” was Louisiana, since the non-
competition agreement required the sales representative
to refrain from performing in that state;

• The location of the subject matter of the contract was
Louisiana, as it described what the employee could and
could not do in Louisiana if he left Stryker; and

• The domiciles of the parties did not favor either party.

The court noted, however, that Louisiana’s greater interest
was not the end of the analysis. To disregard the choice-of-law
provision, Louisiana’s interest in the subject matter had to be
“materially greater” than Michigan’s—and the court held it was
not. Michigan had its own interests:  Stryker was a Michigan
corporation, with its headquarters and management located in
Michigan. Michigan has a strong interest in protecting its
businesses from unfair competition. And Stryker suffered
economic loss from the breach of the non-competition agreement,
“something Michigan surely has an interest in protecting” a
Michigan company from. The court thus upheld the Michigan
choice-of-law and the enforceability of Stryker’s non-competition
agreement.

The Stryker decision should serve as a powerful weapon in a
Michigan employer’s arsenal, as any Michigan-based employer
should be able to cite the same factors in favor of upholding a
Michigan choice-of-law provision. But there are caveats that a
Michigan employer should heed. First, an employer can undertake
steps to make sure that the Restatement factors favor Michigan—
including being clear that an agreement does not become effective
until signed in Michigan by the company’s representative, or
physically engaging in negotiations in Michigan. Second, a
Michigan employer who has wind that an employee is about to
violate his or her non-competition agreement should try to be the
first to file a lawsuit, since Stryker is not binding on other federal
circuits or on state courts, which will likely weigh their own
states’ interests as greater than Michigan’s. Third, and perhaps
most importantly, employers should insert a strong mandatory
forum selection clause that forces an employee to bring suit in
only a Michigan court. �
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MERC UPDATE
Colline DeVries-Burd 
White Schneider PC 

A summary of two recent decisions issued by the Michigan
Employment Relations Commission (the “Commission”) follows.
Decisions of the Commission may be reviewed on the Bureau of
Employment Relations’ website at www.michigan.gov/merc.

Traverse Bay Intermediate School District -and- Traverse Bay
Intermediate School District Education Association,
MEA/NEA, Case Nos. C12 G-129; (June 8, 2017).

In light of the clear language of Public Act 152, and the
ruling in Van Buren Co Ed Ass’n, 309 Mich App 360, the
Traverse Bay Intermediate School District Education
Association, MEA/NEA (the Association) won their appeal
against Traverse Bay Intermediate School District from a MERC
decision in an Unfair Labor Practice charge for contract
repudiation in connection with health insurance premium
coverage for Association members.  

The parties were bound by a Collective Bargaining
Agreement (CBA) which took effect July 1, 2010 and terminated
on June 30, 2012.  The CBA contained a provision under Article
XIII(E) which required the District to pay 90% of the health
insurance premiums for qualifying employees for, “the full twelve
(12) month period commencing September 1 and ending August
31 .  .  .”  Both parties understood, and acknowledged, that this
provision extended beyond the term of the CBA.  

Publicly Funded Health Insurance Contribution Act, MCL
15.561 et seq. (PA 152) was enacted effective September 27, 2011.
One of the many requirements of PA 152 is limiting the maximum
amount that a public employer could contribute to an employee’s
health care costs.  The relevant provisions of the statute allowed
for two options for healthcare coverage.  The employer could either
chose a “hard cap” option in §3 of the Act, or alternatively allowed
for an 80/20 percent coverage option in §4.   The CBA in this case
required the District to contribute to its qualifying employees an
amount that exceeded the limits imposed by PA 152.  

During negotiations for a successor collective bargaining
agreement, a dispute arose between the District and the
Association regarding the health insurance premium coverage.
The crux of the issue being the District’s requirement to continue
its obligations to pay the Association members 90% of the health
insurance premiums through the end of August 2012.  The
Association asserted that the District must abide by the CBA. The
District argued that they were required to follow the regulations
set forth under PA 152, and reduce the percentage of the health
insurance premiums.

The District later sent a letter to its employees notifying them
that, beginning in July 2012, it intended to limit its contributions
by the using hard caps option allowed for in §3 of PA 152.  Shortly
thereafter the Association filed a grievance against the District
asserting that the planned action violated the existing CBA.

The grievance was not pursued.  Instead, the Association filed
an unfair labor practice charge on July 3, 2012, alleging in part
that the District’s decision to implement PA 152 on July 1, 2012,

was a repudiation of its contractual obligations to pay 90% of the
health insurance premiums for qualified employees until August
31, 2012, as required under the current CBA.

A hearing was scheduled for January 23, 2013, but was
adjourned over the Association’s objection pending MERC’s
decision in Van Buren.  MERC issued their decision in Van Buren
in January 2014 dismissing the ULP filed by the Association for
similar reasons to this case.  This decision was appealed, and then
affirmed by the Michigan Court of Appeals.  The Van Buren
decision stated, in essence, that a District was not required to
immediately implement the contribution limitations set forth in
PA 152 because the Act expressly provided that it did not apply
to existing agreements.  In its decision, MERC had concluded
(and the Court of Appeals later agreed) that the Legislature
recognized that medical benefit plans may have been subject to
existing collective bargaining agreements when it enacted PA 152.
In doing so, it grandfathered in a public employer’s contributions
to medical benefit plans under the existing CBAs. (Van Buren Co
Ed Ass’n v Decatur Pub School, 309 Mich App 630, 634; 872
NW2d 710 (2015)).  

In February 2017, the District filed a motion for summary
disposition against the Association in the instant case.  In June
2014, oral argument was heard, and the ALJ issued her decision
in favor of the Association, and the District filed exceptions.
MERC later reversed the ALJ’s decision and dismissed the ULP
charge.  

The Association appealed.  On appeal, the District argued
that since PA 152 was enacted, the contractual agreement
reflected in Article XIII(E) was an illegal contract provision, and
therefore unenforceable.  The Court of Appeals disagreed. In its
decision, the Court of Appeals relied on legislative intent in
connection with the statutory language of MCL 15.565(1), the
plain language of the contract, and intent of the parties to the
CBA under Article XIII(E).  The Court recited the language of
MCL 15.565(1), which states: 

(1) If a collective bargaining agreement or other contract
that is inconsistent with section 3 and 4 is in effect
for 1 or more employees of a public employer on
September 27, 2011, the requirements of section 3
or 4 do not apply to an employee covered by that
contract until the contract expires.  

Focused on the word “expires” the Court in dicta stated that, the
plain meaning of the word “expires” means to “come to an end.”
It reasoned that under the plain meaning of the CBA, the
provisions of Article XIII(E) could not come to an end until
August 31, 2012, whereas the remaining terms came to an end on
June 30, 3012.  Referring to its prior decisions, the Court stated
that parties to a CBA can contract to extend their obligations
beyond the expiration of the agreement. The Court determined
that the District acknowledged its contractual obligations under
Article XIII(E) despite the “expiration” of the CBA.  This strongly
suggested that, in the absence of PA 152, the District intended to
honor its contractual promise to pay 90% of the premium through
August 31, 2012.  Based on this interpretation, the Court
concluded that the parties intended, by express terms of the
contract, for the CBA to expire on August 31, 2012, and MERC
erred in its interpretation of PA 152.  
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In the final portion of the ruling, the Court stated that because
there was no bona fide dispute over the terms of the contact,
coupled with the District’s unilateral action in re-writing its
obligations under Article XIII(E), constituted an unfair labor
practice.  It reversed and remanded for further proceedings.  On
remand, MERC ordered the District to cease and desist from
repudiating the terms and conditions of employment and to make
members of the bargaining unit in the Association whole for any
loss of pay that incurred as a result of the District’s conduct, and
finally ordered the District to post a notice to employees with the
terms of the Order for 30 days.

International Association of Fire Fighters, Local 412 -and- City
of Dearborn, Case No. UC15 K-018 (June 9, 2017)

This unit clarification issue arose when the City of Dearborn
(Petitioner) hired student interns to perform administrative work
at the City of Dearborn fire station.  The International Association
of Firefighters (IAFF or Respondent) argued that the position
should be placed under the IAFF Union because the duties the
student/intern performed were historically assigned to firefighters
and other unit members.  

In June of 2015 Petitioner posted a position within the
Dearborn Fire Department entitled “Student/Intern.”  The City of
Dearborn argued that the position was created to give young men
and women, interested in a career in firefighting, exposure to what
work was like for a firefighter in a non-hazardous environment.
At the same time, the City would gain assistance with clerical
work, and some support services.  The position was described as
merely, “job shadowing.”  

The Union asserted that the position shared a community of
interest with current members of the IAFF.  The Union argued that
the Student/Intern position served under the common direction
and control of the Fire Chief, and other members of the bargaining
unit, that they work closely with unit members on emergency runs,
and their duties included work that had been performed
exclusively by IAFF members.  Additionally, the Union argued
that the Student/Interns were eligible for Act 312 by virtue of the
fact that they responded to emergency calls and operated within
the hazard zone during medical and fire emergencies, and
therefore should be included in the bargaining unit.  (PA 312
requires police, firefighters and public employers to forego
traditional actions such as strikes, walk-outs and lockouts and
submit to compulsory arbitration.)  The Union argued that even if
Student/Interns were not Act 312 eligible, it would still be
appropriate to include them in the unit based on the Commission’s
longstanding policy that mixed units of Act 312 eligible, and non-
eligible, employees are not per se inappropriate.  

The City argued that the Student/Interns should not be
included in the IAFF Unit because they lack the required licenses,
certifications, and equipment necessary to perform the essential
job duties of Unit members. The City also argued that the
Student/Interns were ordered by the Fire Chief not to perform any
assigned bargaining unit work.  It conceded that interns rode on
department vehicles to fire and other emergency services, but

argued that their role was limited to the observation of work
of unit members.  Because of these factors, the City argued
that the Student/Interns were not eligible for compulsory
arbitration under Act 312, and therefore must be excluded
from the bargaining unit based upon the Commissions’ policy
to exclude previously unrepresented positions ineligible for
Act 312 arbitration from units of eligible employees. 

In its decision, MERC referred to its prior decisions in
City of Dearborn Heights, 1984 MERC Lab Op 1079, and
its companion case, City of Fenton, 1984 MERC Lap Op
1086.  In these cases, MERC announced that they would no
longer certify mixed bargaining units of Act 312 eligible
employees and non-eligible employees where any party
objected to their inclusion.  MERC clarified that it has since
then refused to include previously unrepresented positions
ineligible for Act 312 arbitration in units with employees and
vice versa.  

MERC reasoned that sworn firefighters and police
officers are per se eligible under Act 312, citing City of
Detroit, 1992 MERC Lab Op 698, rev’d in part, on other
grounds sub nom City of Detroit v City of Detroit Firefighters
Ass’n, 204 Mich App 541 (1994).  It analyzed the issue of
employees being Act 312 eligible under a 3-part test set out
in Metropolitan Council 23, AFSCME v Oakland Co
Prosecutor, 409 Mich 299 (1980):

1. The particular employees must be subject to the
hazards of police or fire fighting work; 

2. The department engaging the employees must be
critical service department having as its principal
function the promotion of the public safety, order
and welfare so that a work stoppage in the
department would threaten community safety;
and 

3. The striking employees could not be adequately
replaced in the event of their striking.  

Relying on testimony of the Fire Chief, as well as the job
posting description, MERC ruled that, in this case, the
Student/Interns were not subject to the hazards of firefighting.
Agreed with the testimony of the City, it concluded that the
positions were created for the purpose of giving high school
and college students an opportunity to observe the activities
of the bargaining unit members while providing clerical
support assistance to the Fire Department.  It was also found
that there was no testimony suggesting interns do anything
other than observe work of the bargaining unit members
during fires and other emergencies.  

In its decision, MERC found that, under the 3-part test of
Oakland Co Prosecutor, the Union failed to show that the
Student/Intern position met the standard required under the
second part, requiring the employees in question to be part of
a “critical service department” with its principal function
being the promotion of public safety.  Finding that the Student/
Interns were not employees engaged in firefighting, or subject
to the hazards of firefighting within the meaning of Section
2(1) of Act 312, MERC ruled that they cannot be accreted to
the bargaining unit represented by IAFF. �

MERC UPDATE
(Continued from page 15)
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Book Review
Sheldon J. Stark

Mediator and Arbitrator

Taking and Defending Depositions—
Second Edition 

by Stuart M. Israel
(American Law Institute CLE, 2017)

In the new edition of Taking and Defending Depositions,
Stuart Israel provides one of the most comprehensive, cogent,
insightful and compelling practice guides available on the market
today.  It is nervy, candid, witty and clear.  Stuart Israel is a living,
breathing litigator with a wealth of experience who takes the covers
off and tells it like it is.  Any lawyer who puts the wisdom of this
book into practice will elevate their skill set to become a more
respected and more formidable, premier litigator.  There are so
many golden nuggets of wisdom in this volume, I didn’t know
whether to place it on my bookshelf or take it to the assay office!  

Written in Israel’s unique, distinctive and easy-to-follow voice,
the book includes collections of useful, practical and thoughtful lists
developed over the course of a long and distinguished career.  To
name just a few examples:  Thirteen Deposition Fundamentals to
Discuss with Deponents, P. 101.  Twenty-Two Suggestions  for
Preparing to Depose and Deposing Expert Witnesses, P.193.
Twelve Deposition Objection Types and When to Make Them, P.
207.  Thirty-Two Objections to Correctable (?) Defects.  P. 211

Israel’s advice is accompanied by illustrative snippets of
transcript, many highly enlightening.  For example, how to use
the deposition to expand on testimony and bring out inevitable
implications:

Q. In fact, you’d agree that it was irresponsible that Mr.
Nader didn’t put safety on the agenda, would you?

A. Uh, irresponsible?  That’s a little strong.

Q. You’d agree that it would have been the responsible
thing for Mr. Nader to put safety on the manager’s
agenda, right?

A. I guess so.

Q. And he didn’t do that?
A. He did not.

Q. Mr. Nader did not do the responsible thing, right?
A. That’s right. P. 152.

Other examples can be laugh-out-loud-funny.  The author
makes the serious point that counsel should develop and follow a
deposition plan with a list of well prepared and detailed deposition
topics, but urges the cross-examiner to listen and think, prepared
to depart from the outline where appropriate:

Q. Mr. Bailey, please briefly describe your education.
A. Well, okay, but first I’d like to get something off my

chest.  I’ve been feeling guilty since I read your
complaint.  I think maybe I was somewhat
negligent.  When I pulled out of the driveway I
forgot to…

Q. Uh, Mr. Bailey, I’d appreciate it if you’d answer my
question.  We’ll get to what happened when you
pulled out of the driveway.  That’s two pages ahead
in my outline.  Right now, we’re just getting started.
Now, please briefly describe your education.

[Defense counsel] Why don’t you give him your
education history, Bailey and then I’d like to take a
brief break.

A. Well, okay.  I’ve got a bachelor’s degree from Ohio
State.  You know, I’d really like to say that when I
pulled out of the driveway, maybe I forgot…

Q. Hold it, Mr. Bailey, I want to be sure the record and
my notes are clear.  Was that a B.A. or a B.S. degree
from Ohio State?  P. 133.1

The reader will be impressed by the book’s clarity and
organization.  Part I, “Deposition Objectives, Uses, Alternatives,
Advantages, and Drawbacks” lays out why lawyers take
depositions, how they are employed in bringing or opposing
summary judgment, and how to use them at trial.  Part I is divided
into four distinct chapters: Seventeen Deposition Objectives
(Chapter 1), Eight Ways to Use Depositions at Trial (Chapter 2),
Twelve Ways to Discover Information Along With, or Instead of,
Depositions (Chapter 3).  Chapter 4 lists Nine Advantages and
Five Drawbacks of Depositions.  In Section 4.07, “Client
Participation,” the author recommends bringing your client to
every important deposition, a strategy of which more lawyers
should take advantage:

…clients serve as lie detectors.  I don’t mean that they
should succumb to the ubiquitous temptation to irately
relate during the deposition sotto voce (Italian for
“audible within a six-block radius”): “HE’S LYING!”
I do mean that your knowledgeable (and silent) client’s
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presence may have the salutary impact of dissuading a
witness from exaggeration and embellishment and other
distortion, whether innocent or not.  Most witnesses are
more circumspect when faced with a familiar person
with first-hand knowledge sitting across the conference
table, looking them in the eye and passing mysterious
post-it notes to the interrogator.  It is easier for most
people to “spin” when faced only by the opposing
lawyer, and harder when faced with someone they
know—your client.  P. 43.  

Part 2, Deposition Fundamentals, Rules, Principles,
Mechanics, Strategies, Practices, and Planning is divided into two
chapters.   Chapter 5, Twelve Deposition Principles, Mechanics,
Strategies, and Practices emphasizes understanding the applicable
rules, use of court reporters, why you should avoid the “usual
stipulations,” discovery ethics, inappropriate Rambo tactics, and
how an ounce of prevention can be “worth a pound of cure” in
handling the Rambo litigator.  Chapter 6, Nine Thoughts About
Preparing, Organizing, and Managing Discovery, emphasizes
thinking, analyzing, developing a theory of the case and preparing!

Part 3, Preparing Deponents—“Coaching,” Practice, Witness
Anxiety, And the 162 Essential Rules for Deponents contains four
chapters.  Chapter 7:  Truth, Memory, and the Ethical Boundaries
of “Coaching”; Chapter 8:  Witness Anxiety; Chapter 9:  Thirteen
Deposition Fundamentals to Discuss with Deponents; and Chapter
10:  The 162 Essential Rules etc. 2

In coaching witnesses, Israel takes the reader behind the
scenes, inside “the wood shed” where the “sandpaper” is kept.  He
recognizes that “coaching” makes some good lawyers
uncomfortable suggesting as it does that witness preparation is
“…aimed at distortion or ‘spin,’ something inconsistent with our
obligation to the truth.  Well, fuggedaboudit!  Nothing could be
further from the truth.  Coaching is good.  Coaching is ethical.
Coaching is necessary.  In fact, you are not doing your job if you
leave the important job of ascertaining the truth to your uncoached
client.”  P. 83.   An experienced litigator, the author knows context
can change everything.  “Coaching may be necessary to put the
truth in context.”  P. 84.  Israel quotes David H. Berg’s observation
that uncoached witnesses are usually referred to as “appellants.”
To paraphrase Voltaire: Memory plays tricks on the dead and the
truth gets lost.  Ethical lawyers know that and work with it.
Coaching witnesses is designed to bring out “the salient” truth.

…it is perfectly proper to discuss recollection, probable
testimony, courtroom demeanor, others’ testimony,
documents and other evidence, the law, the application
of the law to the facts, the significance of the witness’s
testimony, and probable cross-examination.  It is
perfectly proper to practice and rehearse testimony.  It
is perfectly proper to suggest wording, and to ask the
witness to “reconsider the witness’s recollection or
recounting of events” in light of other testimony or
evidence.  In short, it is perfectly proper to coach—so
long as you do not “assist the witness to testify falsely
as to a material fact.”  P. 88. 

The author shares his views of the proper balance between
ethical advocacy and unethical ventriloquism, again supplying

transcript snippets.  P. 89.  In Chapter 8, Witness Anxiety, the
author provides a chart of what lawyers say and what witnesses
hear.  Chapter 9 takes up the practical— and philosophical—
questions: “what is the truth and how to best present it.”  P. 102.  

Part 4, Taking and Defending Depositions, is meaty and wise,
presenting pages and pages of organizational advice, sample
questions, questioning techniques, expert testimony, and how to
defend a deposition taken by opposing counsel.  The chapter titles
are self-explanatory.  Chapter 11:  Taking Depositions (Part 1)—
Organization and Mechanics, Client Participation, and Beginning
Depositions.  Chapter 12:  Taking Depositions (Part 2)—
Questions, Transcript Awareness, Objections, Problem Witnesses,
and Ending Depositions.  Chapter 13:  Taking Depositions (Part
3)—A Primer on Expert Depositions.  Chapter 14:  Taking
Depositions (Part 4)—Checklists for Taking Discovery and Expert
Depositions.  Chapter 15:  Defending Depositions. 

In Chapter 11, Israel makes clear that knowing everything is
not enough.  

To be fully prepared, you must organize your knowledge
so it is accessible and useful.  Discovery of the “smoking
gun” document has limited utility if at the deposition of
its impeachable author you realize you left the document
in the back seat of your car.  So, after you know
everything, organize everything.  P. 129.  

As a zealous proponent of organization, Israel recommends
“the miracle of the three-ring binder” where everything is kept,
organized, color coded, and tabbed to be at the cross-examiner’s
finger tips.3 Included is a list of binder content.  

For newbies, Israel includes pages and pages of topics for
beginning the deposition; pp. 139-145; categories of questions; pp.
150-154; and how to use the “funnel” technique to avoid missing
key information; pp. 154-157.  His advice includes transcript
awareness (what will the record look like and is the testimony
clear?); lawyer self-awareness (are the questions simple, clear and
useful?); and tricks of the trade (the “recall” formulation—were you
at the meeting versus do you recall being at the meeting?).  

In the section on dealing with objections, after citing FRCP
30(c)(2) that objections “must be stated concisely in a
nonargumentative and nonsuggestive manner,” Israel observes:

Of course, we’re dealing with lawyers.  Like the scorpion
in Aesop’s fable, lawyers canot resist their nature.  They
must, on occasion, be prolix, argumentative, and
“suggestive.”  So despite local rules, civility codes, and
the specter of Rule 11 sanctions, there will be objections
that go beyond the Rule 30(c)(2) boundaries.  P. 164

He provides numerous transcript snippets with techniques for
responding to objections, but “…the best thing to do, mostly, is to
ignore objections.”  Chapter 12 also provides techniques for dealing
with problem witnesses.  Section 12.10(d), The Forgetful Deponent,
for example, includes 27 questions to make the purposeful forgetter
pay a price for hiding the answers.  Chapters 13 and 14 on experts
provides concise, useful tips every litigator needs to know.

Chapter 15 addresses Defending Depositions from “being
there” for the witness to managing witness expectations, from
transcript awareness—is the answer clear?—to protecting the
deponent and preserving privileges. Israel recognizes counsel’s
responsibility to object and lays out the rules, explains the various
objection options and recommends how to make each.  He adds
an important caution:

BOOK REVIEW
(Continued from page 17)
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Object when two conditions are present:  (1) there is a
sound basis for objecting…. and (2) there is a good reason
to object.  The first condition arises out of your obligation
to act in good faith.  The second is based on the principle
that there is no purpose to keeping out or limiting evidence
that, although objectionable, is innocuous or helpful.
Objecting to the innocuous generally is time-consuming
and wasteful. Objecting to the helpful is silly.

Object sparingly, only as necessary.  Objections educate.
They make your opponent a better questioner.  P. 205.

Most lawyers believe it is wrong to question your their
witness at the deposition.  Israel provides six reasons counsel
might consider doing so nonetheless.  The Chapter ends with
Sixty-Seven Suggestions for Defending Discovery Depositions
which includes everything from “develop a plan” to “beware of
the three o’clock doldrums” when witnesses tend to lose focus.
Suggestion 67 is “Don’t screw up.”  Litigators who read and
follow the tips and suggestions in Stuart Israel’s outstanding book
will not run afoul of Suggestion 67! 

The concluding chapter recognizes that at the core of every
dispute is a human story.  A good deposition requires, he says, an
understanding of that story, as well as a recognition of every
participant’s perspective.

Israel practices what he preaches.  Over the many years I was
an active trial lawyer, I can remember dismissing only one case
voluntarily after opposing counsel concluded the deposition of my
client.  A defamation case, the cross-examiner brought out
testimony revealing that there was truth, “truth,” opinion, and
“opinion” in each statement about which we complained.  It was
masterful.  His questioning—and the human story he forced my
client to acknowledge—revealed to me that the claim against his
client was going nowhere.  The cross-examiner taking that
deposition was Stuart Israel.  In “Taking and Defending
Depositions, Second Edition,” Stuart Israel has published himself,
his wit, and his keen legal mind between the covers of a great book.  

—END NOTES—
1 “Have an outline, yes; but :…[d]on’t be married to your outline.  It’s to keep you

on track, but you, not your outline, must drive the deposition….  If your outline

interferes with your ability to listen to, observe, and interact with the deponent,

to establish rapport, to maintain eye contact, to follow up, and to assess and

repond to what the deponent does and says, then you are misuing your outline.

Be flexible.”  Pp. 130-1.

2 The 162 Rules is one of my favorite segments.  162 essential rules??? Indeed!

Every instruction ever given to a witness is included.  Common instructions:

Tell the truth.  Answer “yes” or “no” if appropriate.  Don’t assume.  Uncommon

instructions: Don’t look at me or anyone else as if you need help answering.

Don’t screw up.  Contradictory instructions: Relax, but keep that edge.  Don’t

relax.  Keep wary and vigilant.  Bring what you need.  Don’t bring anything.  Pp.

116-125.  Does Israel really expect witnesses to keep all these rules in mind

and still remember important testimony?  “While the 162 essential rules are

phrased as directions to witnesses, they really are for you. They provide a

lawyer’s checklist to stimulate your thoughts and how to best tailor preparation

for each witness. Of course, most witnesses would profit from—and thoroughly

enjoy—rote memorization of the 162 rules.”  P. 115. 

3 “Years ago I watched an opponent go through a three-week jury trial using a

single black, three-inch, three-ring binder.  While five other lawyers on both

sides struggled with loose papers and piles of files, this lawyer cooly did it all—

voir dire, opening statement, direct, cross, legal argument, the instructions

conference, closing argument, everything—out of that binder.  Like the clown

car at the circus, there were no limits to what that binder held.”  P. 131.

Taking and Defending Deposition—Second Edition

is available at www.ali-cle.org/BK97. �

APPELLATE REVIEW OF

MERC CASES (Part II)

(February 2016–May 2017)

D. Lynn Morison
Michigan Bureau of Employment Relations

III. More on 2012 PA 349 – RIGHT TO WORK

Saginaw Education Association -and- Michigan Education
Association -and- Kathy Eady-Miskiewicz -and- Matt Knapp -and-
Jason LaPorte -and- Susan Romska, __Mich App___; Michigan
Court of Appeals decision issued May 2, 2017 (Docket Nos. 329419,
329426, 329428, 329430, 329425, 329427, 329429, 329431); 2017
WL 1683656; MERC decision issued September 23, 2015 (Case
Nos. CU13 I-054, CU13 I-055, CU13 I-056, CU13 I-057, CU13 I-
058, CU13 I-059, CU13 I-060, CU13 I-061); 29 MPER 21.
Standish-Sterling Educational Support Personnel Association, MEA
-and- Mark Norgan, __Mich App___; Michigan Court of Appeals
decision issued May 2, 2017 (Docket No. 331398); 2017 WL
1683656; MERC decision issued January 15, 2016 (Case No. CU14
B-002); 29 MPER 52.  Grand Blanc Clerical Association, MEA, and
Michigan Education Association -and- Mary Carr -and- Battle Creek
Educational Secretaries Association, MEA and Michigan Education
Association -and- Alphia Snyder, __Mich App___; Michigan Court
of Appeals decision issued May 2, 2017 (Docket Nos. 331762 &
331875); 2017 WL 1683656; MERC decision issued February 11,
2016 (CU14 C-020 & CU14 C-009); 29 MPER 57.

Court of Appeals Judges Beckering, O’Connell, and Swartzle
The Court of Appeals issued a consolidated opinion regarding

the three aforementioned MERC decisions.  In its published opinion,
the Court of Appeals affirmed MERC’s findings that the Michigan
Education Association (MEA) violated § 10(2)(a) of PERA by
refusing to allow the charging parties to resign their union
memberships at will, and outside the MEA’s August window period.

Claiming that the issue was an internal union matter, respondents
argued that MERC lacked jurisdiction to determine whether limiting
union resignations to the August window period was a violation of
PERA.  The Court agreed with MERC’s reasoning that restricting the
opportunity to resign from a union to one month of the year
effectively forced continued union affiliation.  Thus, the Court
concluded that MERC correctly recognized that it had jurisdiction
over situations in which a labor organization restrains or coerces
public employees in the exercise of the rights guaranteed in § 9 of
PERA.  As justification for limiting union resignations to a one-month
window period, respondents relied on language in § 10(2)(a) of PERA
that permits a labor organization “to prescribe its own rules with
respect to the acquisition or retention of membership.”  The Court
found that MERC correctly concluded that § 10(2)(a) of PERA did
not permit unions to deny a public employee the right to refrain from
union activity or to “make rules interfering with or restraining
employees in the exercise of that right.”  Further, the Court held that
MERC did not commit a substantial error of law when it concluded
that by enforcing the August window period, respondents were going
beyond the authority granted under § 10(2)(a) to establish
membership policy and governance.

Additionally, the Court found that MERC correctly held that the
right to cease financially supporting a union may be waived if the
waiver is clear, explicit, and unmistakable.  The agreements upon
which respondents relied did not constitute such explicit and
unmistakable waivers of the charging parties’ statutory right to refrain
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from union membership.  The Court agreed with MERC “that merely
joining or remaining a member of a union with a bylaw or
constitutional provision purporting to limit the right to resign does
not constitute a clear, explicit and unmistakable waiver of the
statutory right to refrain from union affiliation.”  The Court rejected
the respondents’ argument that MERC interpreted Act 349 in a way
that violates constitutional prohibitions of legislation that impairs
contractual obligations, and explained that “establishing a broad right
to refrain from union affiliation is reasonably related to the
legislatively identified public need for voluntary unionism.”  On that
basis, the Court found that MERC’s determination that the charging
parties’ right to refrain from union participation included the right to
discontinue financial support at will neither substantially impaired a
contractual relationship nor disrupted contractual expectancies.
Respondent BCESA and the MEA argued that MERC erred by failing
to recognize that the unfair labor practice charge filed by charging
party Snyder was untimely.  Snyder sent her resignation letter to her
union in April 2013, and was told it would not be accepted.  In
September 2013, Snyder sent an email asserting that she had resigned
in April.  In October 2013, the MEA again notified her that her
resignation was untimely.  The Court agreed with MERC’s conclusion
that the charge was timely on the grounds that the October
communication of the MEA’s representative constituted a separate,
independent unfair labor practice in violation of § 10(2)(a) of PERA.
While the Court agreed with respondents that the continuing wrongs
doctrine was not applicable, the Court observed that MERC did not
invoke the doctrine, as it had not treated the MEA’s October 2013
communication to Snyder as a reiteration of the union’s prior
communication.  Instead, MERC had properly treated it as a separate
and independent unfair labor practice.

Lastly, the Court agreed with MERC’s rejection of the charging
parties’ assertions that the unions failed to give members adequate
information regarding resignation procedures and by doing so,
breached the duty of fair representation.  The Court noted several
steps taken by respondents to make information about resignation
procedures available to their members.  Moreover, the Court pointed
out that since the Legislature included an appropriation to the
Department of Licensing and Regulatory Affairs to publicize the
effects of Act 349, it was clear that Legislature did not intend for
unions to spread information about the Act.

IV. PROHIBITED SUBJECTS OF BARGAINING

A. Ionia Public Schools -and- Ionia Education Association,
MEA/NEA, 

(Court of Appeals decision issued May 12, 2016 (Docket No.
325413); 29 MPER 66, Judges Hoekstra, O’Connell, and Murray;
affirmed MERC Case Nos.  C12 E-094 & CU12 C-013, issued
December 18, 2014, 28 MPER 58.)

In an unpublished opinion, the Court of Appeals affirmed
MERC’s dismissal of the union’s charge, which claimed that the
employer breached its duty to bargain by refusing to negotiate over
prohibited subjects of bargaining.  The Court also affirmed MERC’s
finding that the union violated its duty to bargain in good faith by
insisting that prohibited subjects of bargaining be included in the
parties’ successor agreement.

The collective bargaining agreement between Ionia Public

Schools (employer) and the Ionia Education Association (union)
expired on August 25, 2011, shortly after the adoption of 2011 PA
103 (Act 103).  Act 103 amended § 15(3) of PERA by adding
provisions prohibiting bargaining between public school employers
and the unions representing their employees over such matters as
teacher placement, employee evaluations, decisions over layoff and
recall, etc.  The employer informed the union that it had identified
approximately 45 provisions of the parties’ prior collective bargaining
agreement as covering newly prohibited subjects of bargaining and
that it would not enter into a successor collective bargaining
agreement that included those provisions.  However, the union refused
to discuss whether the terms identified by the employer were
prohibited subjects and failed to make any written proposals. The
union took the position that if the identified provisions were in fact
prohibited subjects of bargaining, they were unable to bargain to
remove them from the parties’ expired contract; the union insisted
that the provisions would automatically become part of the successor
agreement. 

The Commission found that the union’s refusal to discuss
whether the provisions identified by the employer covered prohibited
subjects and the union’s baseless insistence that provisions from the
expired contract automatically carry over into the new contract, to be
attempts by the union to delay and obfuscate the bargaining process.
Thus, the Commission found that the union’s actions breached its
duty to bargain in good faith.  Since the employer was not required
to bargain over prohibited subjects, the Commission found that the
employer had not violated its duty to bargain by refusing to bargain
over terms in the parties’ expired collective bargaining agreement that
covered prohibited subjects. 

Citing its reasoning in Calhoun Intermediate Ed Assn,
MEA/NEA v Calhoun Intermediate School District, 314 Mich App
41 (2016), the Court of Appeals ruled that because the subjects
identified in § 15(3) of PERA were prohibited subjects within the
employer’s sole authority, the employer was free to exclude the
prohibited subjects from the successor collective bargaining
agreement and did not violate its duty to bargain by refusing to
bargain over any of the prohibited topics.  Similarly, the Court did
not find merit to the union’s argument that the employer was required
to bargain to impasse before the union could be found to have
bargained in bad faith.  The Court further explained that the union’s
repeated refusal to discuss which provisions covered prohibited
subjects of bargaining only served to highlight the union’s bad faith
bargaining approach.  The Court found that the union’s insistence that
terms from the expired contract that covered prohibited subjects must
remain in the collective bargaining agreement was a breach of the
union’s duty to bargain.

V. OTHER DUTY TO BARGAIN ISSUES

A. Wayne County -and- Michigan AFSCME Council 25, AFL-
CIO, 

(Court of Appeals decision issued January 24, 2017 (Docket
Nos. 327727 & 327782); 30 MPER 47, Judges Gadola, Fort Hood,
and Riordan; affirmed MERC Case No. C10 J-266, issued May 19,
2015, 29 MPER 1.)

In an unpublished opinion, the Court of Appeals affirmed
MERC’s finding that the employer breached its duty to bargain with
respect to the nonsupervisory bargaining unit by amending its
retirement ordinance during post-fact finding mandatory negotiations
without giving prior notice to the union.  The Court also affirmed
MERC’s dismissal of the charge against the employer with regard to
the sergeants and lieutenants bargaining unit and the supervisory
bargaining unit.

Michigan AFSCME Council 25, AFL-CIO (union) represents

APPELLATE REVIEW OF
MERC CASES (Part II)
(February 2016–May 2017)
(Continued from page 19)
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three bargaining units of Wayne County (employer) employees: the
supervisory unit, the nonsupervisory unit, and the sergeants and
lieutenants unit. In 1986, the employer established the Inflation
Equity Reserve Fund (IEF), which provided funding for a “13th
check” to replace cost of living payments that the employer had
occasionally given to retirees prior to 1984. The Retirement
Commission annually determined whether a distribution would be
made to retirees and the percentage of the IEF’s balance that would
be distributed.  Unlike payments made under a defined benefit
pension plan, the amount of the 13th check was not based on the
amount of wages earned during employment.  The employer and the
union never negotiated the amount of the 13th check, its funding, or
the formula by which it would be calculated.  Nothing guaranteed
that retirees would receive a 13th check.  The most recent collective
bargaining agreement between the employer and the nonsupervisory
unit covered 2004 through 2008.  On September 30, 2010, less than
two weeks after the parties received the fact finder’s report for the
non-supervisory unit, the employer enacted Ordinance No. 2010-514,
which allowed the employer to reduce the funding for the 13th check.
The following day, the union filed its unfair labor practice charge
alleging that the employer violated its duty to bargain by amending
the Retirement Ordinance and seeking to eliminate the 13th check.
In December 2011, the parties reached a successor agreement for the
nonsupervisory unit. With regard to the nonsupervisory unit, the
Commission found that the employer breached its duty to bargain by
making unilateral changes to a mandatory subject of bargaining
without giving the union notice and an opportunity to bargain while
the parties were in mandatory negotiations following fact finding.
However, there were collective bargaining agreements in place
between the employer and the supervisory unit and the sergeants and
lieutenants unit.  With respect to those two units, the union did not
show that the parties’ dispute was anything more than a difference in
contract interpretation.  Therefore, the Commission held that the
union failed to establish that the employer repudiated the parties’
collective bargaining agreement.  MERC dismissed the charge to the
extent that it applied to those two bargaining units.

The Court of Appeals agreed with the Commission’s dismissal
of the charge to the extent that it applied to the supervisory unit and
the sergeants and lieutenants unit.  The Court agreed with MERC that
the applicable language of the collective bargaining agreement was
“reasonably subject to different interpretations.”  Relying on Macomb
Co v AFSCME Council 25, 494 Mich 65, 70; 833 NW2d 225 (2013),
the Court found the Commission correctly concluded that the charge
should be dismissed because the matter involved a good faith dispute
over contract interpretation, which was best resolved according to the
grievance procedures outlined in the parties’ collective bargaining
agreement.  The Court found no merit to the union’s argument that
past practice formed a term of the underlying agreement because the
union failed to demonstrate a meeting of the minds in which both
parties agreed that the employer would not amend or change the
Ordinance.  The Court also found that it was clear that any payment
of the 13th check was considered discretionary on behalf of the
employer.  The Court also agreed with the Commission’s finding that
the employer violated its duty to bargain with respect to the
nonsupervisory bargaining unit.  The Court found the pivotal issue in
the case to be whether the Commission erred in concluding that the
13th check amounted to a term or condition of employment to the
extent that the employer had a duty to negotiate with the union during
the mandatory negotiations period after fact finding. The Court
stated, “The thirteenth check, aimed at supplanting retirement benefits
and to assist retirees with dealing with the cost of inflation, is
undoubtedly related to the retirement provisions that are set forth in
the collective bargaining agreements.”  In the light of existing case
law finding retirement benefits to be mandatory subjects of
bargaining, the Court found it was reasonable for the Commission to
conclude that the 13th check is a mandatory subject of bargaining and

that such a “principled and reasonable application of the law . . .
should not be disturbed on appeal.”  Commission case law has long
held that even in the event of a good faith impasse, a party may not
unilaterally impose changes in mandatory subjects of bargaining after
fact finding has been requested.  The Court explained that the duty to
bargain in good faith endures following the issuance of the fact-
finder’s report, and that the parties are to continue to bargain for a
reasonable time following the issuance of the fact-finder’s report.
Under these circumstances, where the employer was required to
continue to negotiate in good faith after the nonsupervisory agreement
expired, and during the fact finding process, the Court found that the
employer violated its duty to bargain by amending the Retirement
Ordinance without giving notice to the union of its intentions.
However, the Court further agreed with MERC that the union suffered
no harm as the result of the employer’s failure to give the union notice
of its plans to amend the ordinance, because the record reflected that
the union was aware of the employer’s actions and failed to request
bargaining.  Moreover, the parties entered into a subsequent
agreement that did not alter the impact of the 2010 amendments to
the Retirement Ordinance.

B. River Rouge School District –and- River Rouge Education
Association, 

(Court of Appeals decision issued September 1, 2016 (Docket
No. 326925); 30 MPER 16; Judges Owens, Sawyer, and Shapiro;
affirmed MERC Case No. C09 J-202, issued March 26, 2015; 28
MPER 72.)

In an unpublished opinion, the Court of Appeals affirmed
MERC’s finding that the union failed to demonstrate that the
employer repudiated the parties’ collective bargaining agreement. 

The River Rouge Education Association (union) represented
employees of the River Rouge School District (employer).  Two
teachers were laid off and awaiting recall when substitute teachers
began teaching their courses in September 2009.  The union argued
that by failing to offer the positions to laid-off teachers, the employer
unilaterally modified or repudiated the collective bargaining
agreement’s procedures for making layoffs and filling vacancies. The
employer asserted that it did not violate the collective bargaining
agreement by temporarily assigning substitutes to teach their classes.
The ALJ found that the employer did not repudiate the contract and
found that even if the employer’s delay in recalling the teachers were
contract breaches, they were isolated incidents “that did not
significantly impact the bargaining unit.”  The Commission agreed
with the ALJ that the union did not establish repudiation by the
employer; MERC pointed out that the union “did not produce
evidence that any other teachers were denied timely recall.”
Therefore, the Commission found that the parties had a good faith
dispute over contract interpretation. Since their collective bargaining
agreement provided for a grievance procedure culminating in
binding arbitration, the proper forum for resolving the dispute was
arbitration. 

The Court of Appeals noted that the union could not cite
anything in the record to support its assertion that the alleged untimely
recall affected nearly half of the bargaining unit members.  Observing
that the argument had not been raised before MERC, the Court
rejected the union’s argument that teachers covered by a previous
settlement regarding recall should have been considered when
reviewing the effect of the employer’s actions on the bargaining unit.
Thus, the Court affirmed MERC’s findings that no unfair labor
practice had been committed by the employer.

C. Port Huron Education Association -and- Port Huron Area
School District, 
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PERSUASIVE ADVOCACY
AND THE HUMAN STORY

Stuart M. Israel
Legghio & Israel, P.C.

When called on to impart a pearl-of-wisdom to neophyte
advocates, I might importune:  Tell the human story!

It seems that one product of three years of high-priced legal
education is a conviction that advocacy is mostly about law—case
law, statutes, rules, “neutral principles,” and “legal reasoning”
applied to “fact patterns.”

Not so, I say.  Or sometimes I say:  You can’t handle the truth!
Anyway, I say the law-fact ratio may be 80-20 in law school, but
out here it’s more like 20-80.

Oliver Wendell Homes, Jr. wrote:  “The life of the law has
not been logic; it has been experience…and it cannot be dealt with
as if it contained only the axioms and corollaries of a book of
mathematics.”1

Mark Twain wrote:  “How empty is theory in the presence of
fact!”2

I wrote:  “Every case has a human story, even if that story is
deeply buried.  Even if the case is about widgets and the Uniform
Commercial Code.”3

Law and logic ain’t chopped liver, but they may mean little
divorced from the human story.  The human story should inform
every aspect of your case—theme and theory, pleadings and
briefs, argument, correspondence, negotiation strategy, and
witness examination.

Often the human story is simple.  But too often it is lost in a
sea of superfluous mechanics, wordy quotations, needless
technical detail, and self-defeating abstraction.  

Of course you need order.  The compulsive part of your
personality is one reason why you were attracted to law school.
That’s not all bad.  And of course you want to show that your
views are “pursuant to” what some judges already put in writing.
Stare decisis.  But don’t forget the simple human story!  There
is a healthy measure of truth behind the joke that every good
opening statement begins with the same five words: “This is a
simple case.” 

Is a contract case about broken promises or efforts to impose
obligations where there are none?  Is an injury case about negligence
or tragic unforeseen happenstance?  Is an employment case about
invidious discrimination or work performance deficiencies?  

Facts tell human stories.  You can’t make up facts, of course.
You must operate within the boundaries of The Truth.  But those
are expansive boundaries.  You decide what facts to present and
how—in what order, in what detail, in what words, with what
emphasis, in what context, etc.

Facts tell a story.  Compare the following examples.
Q. What was his condition?
A. He was drunk.

versus

Q. What was his condition?
A. He was staggering and stumbling.  His speech was

slurred.  His shirt was half-untucked and his tie was
askew.  He was very messy.  I smelled alcohol on his
breath.  There was a pint of Jack Daniel’s sticking
out of his hip pocket.  His eyes were glassy.  He said
to me:  “The room’s spinning.”  He was drunk. 

(Court of Appeals decision issued February 16, 2016 (Docket
No. 325022); 29 MPER 55, Judges Hoekstra, Meter, and M. J. Kelly;
affirmed MERC Case No. C10 J-255, issued November 19, 2014; 28
MPER 45.)

In an unpublished opinion, the Court of Appeals affirmed
MERC’s finding that the employer did not violate its duty to bargain
under PERA by unilaterally subcontracting the bargaining unit work
performed by school psychologists.

The union and the employer were parties to a collective
bargaining agreement that expired August 15, 2010.  Six school
psychologists were included in the bargaining unit represented by the
union.  In order to generate cost savings, the employer decided to
contract with its local intermediate school district (ISD), the Regional
Educational Service Agency of St. Clair County (RESA) to provide
psychological services to its students.  The union requested
information from the employer regarding its decision, and after
initially denying that it was transferring school psychologists to the
RESA, the employer informed the union that it intended to obtain
psychological services from the RESA.  As a result, the six school
psychologists were laid off at the end of the 2009-2010 school year,
and the union filed an unfair labor practice charge.  

The ALJ found that the employer did not have an obligation
under PERA to bargain with the union over the decision to enter into
an arrangement with the RESA and recommended that the charge be
dismissed.  Agreeing with the ALJ’s findings, the Commission stated
that once a local school board transfers responsibility to its ISD, the
ISD controls the manner in which the work is performed.  The
employer’s decision to contract with the RESA to provide
psychological evaluations and testing for special education students
was an educational policy decision as provided for by MCL 380.1751,
and, therefore, was not subject to the duty to bargain. The
Commission agreed with the ALJ that the employer did not breach
its duty to bargain by failing to provide the union with information
because the employer did provide the information that was
specifically requested by the union.  

On appeal, the Court disagreed with the union’s contention that
the employer was required to bargain before transferring work to the
RESA and found the ALJ’s and the Commission’s reliance on Bay
City Ed Ass’n v Bay City Public Sch, 430 Mich 370, (1988) to be
persuasive.  The Court agreed with the rationales stated by MERC
and the ALJ for concluding that requiring the employer to bargain
with the union over contracting with the RESA would conflict with
the employer’s right to make decisions about educational policy and
interfere with the RESA’s ability to perform its own statutory duties
under the School Code.  Accordingly, the Court found that the
employer did not have a duty to bargain over the decision to enter
into an arrangement with the RESA to provide psychological
evaluations and testing for Respondent’s special education students.
Noting the union executive director’s testimony that she was aware
that the school psychologists might be laid off, but she did not
demand to bargain over the issue, the Court found no error in
MERC’s finding that the union failed to make a timely demand to
bargain.  Accordingly, the Court affirmed MERC’s decision.

—END NOTE—
Appreciation is extended to Ashley M. Olszewski and Carl Wexel for their assistance

with the preparation of these case summaries. �
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UNITED STATES 
SUPREME COURT UPDATE

Regan K. Dahle
Butzel Long

Forum for Review of MSPB “Mixed Cases”
Anthony Perry, the plaintiff in Perry v. Merit Systems

Protection Board, 137 S. Ct. 1975 (2017) worked for the United
States Census Bureau (the “Bureau”).  The Bureau terminated
Perry’s employment due to poor attendance.  Perry and the
Bureau reached a settlement whereby Perry agreed to an early
retirement and 30-day suspension.  Perry also agreed to
withdraw a charge of discrimination he had previously filed
with the Equal Employment Opportunity Commission. After
Perry retired, he appealed his suspension and retirement to the
Merit Systems Protection Board (“MSPB” or the “Board”).  He
claimed the settlement agreement was involuntary and violated
the Civil Service Reform Act (“CSRA”).  He also claimed that
the Bureau retaliated and discriminated against him on the basis
of his race, age and disability, in violation of federal
antidiscrimination law.  Because Perry alleged violations of both
federal antidiscrimination law and the CSRA, the Board
classified the complaint as a “mixed case.”

An Administrative Law Judge (“ALJ”) at the MSPB held that
Perry failed to prove the settlement agreement was involuntary
and thus, because voluntary employment actions are not
appealable to the Board, dismissed Perry’s claim for lack of
jurisdiction.  Perry appealed that decision to the full MSPB, and
the Board affirmed the ALJ’s decision.  The Board advised Perry
that he had the right to appeal the decision in the Federal Circuit,
which has exclusive jurisdiction over review of Board decisions.
Instead, Perry filed his appeal in the D.C. Circuit.  Both parties
subsequently agreed that the D.C. Circuit was not the appropriate
forum, but could not agree on whether the appeal should proceed

in the Federal Circuit or in federal district court.  The D.C. Circuit
concluded that the Federal Circuit had jurisdiction and transferred
the case.  Perry appealed the D.C. Circuit’s opinion and the
Supreme Court granted cert.  

In Kloeckner v. Solis, 586 U.S. 41, 133 S.Ct. 596, 184
L.Ed.2d 433 (2012), the Supreme Court held that mixed cases
dismissed by the Board on the basis of merit are appealable to
the federal district court.  The MSPB argued that, as a mixed case
dismissed on procedural grounds, not on the merits, Perry’s
appeal must proceed in two forums; the federal district court
should review the decision on Perry’s discrimination claims, and
the Federal Circuit should review the decision on Perry’s CSRA
claim.  Perry argued that there should be no distinction between
review of a mixed claim dismissed on procedural grounds from
one dismissed on its merits.  The Supreme Court agreed with
Perry and held that the federal district court was the appropriate
forum for review of Perry’s claims.  The Court held that it would
be “perplexing and elusive” to make a distinction between
procedure and jurisdiction for purposes of the proper forum for
judicial review.  Id. at 1986.  The Court held that “the distinction
between jurisdictional and merits issues is not inevitably sharp”
and that to avoid the “expense, delay, and inconvenience of
requiring employees to sever inextricably related claims, resorting
to two discrete appellate forums, in order to safeguard their
rights,” the federal district court was the appropriate forum for
review of all of Perry’s claims.  Id. 1986-88.

ERISA Exemption for Church Plans
The issue in Advocate Health Care Network et al. v. Stapleton

et al., 137 S.Ct. 1652 (2017) was whether three church-affiliated
nonprofits were subject to Employee Retirement Income Security
Act (“ERISA”) regulations.  ERISA dictates that a private
employer offering a pension plan to its employees must follow
specific rules regarding participation, vesting and funding.
Congress exempted “church plans” from these rules.  Congress
amended the definition of “church plan” in 1980 to include a plan
“maintained by an organization . . . the principal purpose or
function of which is the administration or funding of a plan or
program . . . for the employees of a church . . . if such organization
is controlled by or associated with a church . . . .” 29 U.S.C
§1002(33)(C)(i).   The defendants in this case operated church-
affiliated hospitals and other healthcare facilities.  As a benefit to
their employees, they offered defined-benefit pension plans.  These
pension plans were established by the hospitals and healthcare
facilities, not by a church, and were managed by internal employee
benefits committees.

Current and former employees of the defendants filed class
actions alleging that the pension plans violated ERISA and were
not subject to the church-plan exemption because they were not
established by a church.  The defendants argued that the plans were
exempt because, regardless of the fact that they were not
established by a church, they were maintained by an organization
associated with a church, the principal purpose of which is the
administration of a plan for the employees of a church, i.e., a
“principal purpose” organization.  The several federal Courts of
Appeals that considered the issue agreed with the employees and
held that to be exempt from ERISA, the plan had to be established
by a church, even if it was maintained by a principal purpose
organization.  The Supreme Court reversed the Courts of Appeals
and held that the language in the amended regulation compelled
an interpretation of church plan that included a plan that was not
established by a church, but that was maintained by a principal
purpose organization. �

The first example may adequately make the desired legal point.
The second does so, too, but memorably and convincingly.  That
guy should not have been performing brain surgery!  Or driving!
Or microwaving burritos! 

The second example also tells a story about the lawyer and
the witness.  They know their objective, and how to use FRE 602
and 701.  They understand that facts persuade—and are about
people.  They prepared.

Don’t worry, my pearl-of-wisdom continues, you did not
(totally) waste years in law school mastering theories, axioms, and
corollaries.  They are important, but often are means, not ends.
Effective advocacy usually requires presenting facts in the right
perspective—to persuade the judge, jurors, the arbitrator, the
appeals court, and maybe the other side, that your side has it right.
Very often the best way to do this is to use the law and the facts
to tell your client’s human story. 

—END NOTES—
1 Oliver Wendell Holmes, Jr., The Common Law (1881) at 1.

2 Mark Twain, A Connecticut Yankee in King Arthur’s Court (1889) at 558.

3 Stuart M. Israel, Taking and Defending Depositions—Second Edition (American

Law Institute CLE 2017) at 240.  Unlike Holmes’ and Twain’s books, my book is

available at www.ali-cle.org/BK97. �



• Kathy Bogas and Tim Howlett present checklists for assessing employment
litigation.

• Pat Nemeth remembers her mentor Karl Bennett.

• Regan Dahle reviews Supreme Court decisions.  Scott Eldridge and Jacob Hogg
do the same for the Sixth Circuit.

• Liz Hardy assesses religious accommodation and Sarah Nirenberg does the same
for medical marijuana accommodation.

• Shel Stark recommends Stuart Israel’s new Taking and Defending Depositions—
Second Edition (American Law Institute CLE, 2017).

• Shannon Loverich reviews recent ADA accommodation decisions.

• Tom Davis writes about non-competition enforcement, Barry Goldman praises
a new negotiation book, and Lynn Morison reports on how MERC decisions have
fared in Michigan appeals courts.

• Labor and employment decisions and developments from the U.S. Supreme Court, the Sixth Circuit, the Eastern and
Western Districts, the Michigan Supreme Court and Court of Appeals, the NLRB and MERC, MIOSHA, MDCR
and EEOC news, websites to visit, and more.

• Authors Kathleen L. Bogas, Regan K. Dahle, Thomas J. Davis, Colline DeVries-Burd, Scott R. Eldridge, Barry
Goldman, Elizabeth Hardy, Jacob M. Hogg, Timothy H. Howlett, Stuart M. Israel, Shannon V. Loverich, D. Lynn
Morison, Patricia Nemeth, Sarah L. Nirenberg, Ashley Olszewski, and Sheldon J. Stark.
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