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his job as a corrections officer, we vacate the circuit
court’s order and remand the case to the Board to directly
address that issue.
The celebration of Nason was short-lived.  On January 29,

2013, the Court of Appeals ruled in Polania v State Employees’Re-
tirement Board,  299  Mich App 322 (2013), that when the State’s
medical advisor declines to certify disability, the courts  will in-
quire no further:

Here, consistent with Const 1963, art 6, § 28 and MCL
24.306(1), the trial court should have reviewed the
Board's interpretation of MCL 38.24(1)(b) and deter-
mined that the Board did not err when it concluded that
MCL 38.24(1)(b) constituted a limitation on its authority
to retire an employee. It then should have reviewed the
record to determine whether the Board's finding that
Polania had not established the certification required
under MCL 38.24(1)(b) was supported by competent,
material and substantial evidence on the whole record.
Given the undisputed evidence that the medical advisors
had not certified that Polania was totally and perma-
nently disabled, the trial court should have concluded
that the Board's decision was supported by the record.

This is not to say that we are unsympathetic to the trial
court's concerns; there may be powerful incentives—
whether conscious or subconscious—for a medical ad-
visor in the Board's employ to refuse to certify
employees with a total and permanent disability. And it
seems inequitable that an employee who has substantial
evidence that he or she is totally and permanently dis-
abled is nevertheless precluded under MCL 38.24(1)(b)
from seeking review of a medical advisor's refusal to cer-
tify his or her disability. This is especially true when, as
here, the employee's evidence is founded on his or her
long-time treating physicians' opinions and the Board's
decision is dictated by the opinion of a medical advisor
who never examined the employee.  But this Court—like
the Board itself—is not at liberty to ignore the Legisla-
ture's policy choices simply because we might find them
to be unjust or unwise. See Johnson v Recca, 492 Mich
169, 187; 821 NW2d 520 (2012).

The State Employees’ Retirement Board is powerless to ap-
prove a disability retirement in the absence of a certification  of
disability by the State’s medical advisor, and no further inquiry
will be made by the courts. The contested hearing provisions of
the Administrative Procedures Act are meaningless in State dis-
ability retirement case because the only factual issue to be deter-
mined is whether the State’s medical advisor has certified
disability, that fact  is self-evident and the State’s medical advisor
cannot be held accountable under the Nason standard or any other
standard. Nason has been nullified. And permanently disabled
State employees have no forum in which to challenge unjust, un-
wise or unfair treatment by the State’s medical advisor.

(Continued on page 2)

NOT MUCH DUE PROCESS
FOR DISABLED STATE 

EMPLOYEES
Nino E. Green

Introduction
Due process is a concept that embodies elements of funda-

mental fairness. The cornerstones of due process are notice of the
issues to be decided and an opportunity to address those issues,
i.e., an opportunity to be heard.  When a reviewing court declines
to examine the factual determinations of an administrative tribu-
nal, individual litigants are left helpless to resist the abusive exer-
cise of governmental power. Recent litigation pitting individuals
against  the state has involved two programs established to provide
financial relief to State of Michigan employees who become dis-
abled,  the Long Term Disability and Income Protection Plan For
State of Michigan Employees [LTD plan or plan]  and the State
Employee’s Retirement Act. The due process available to individ-
uals claiming entitlement to benefits from these sources has been
the subject of recent decisions in the Court of Appeals. 

Disability Retirement for State Employees
In order for an employee of the State of Michigan to qualify

for a duty disability retirement under MCL §38.21  or a non-duty
disability retirement under  MCL §38.24, the State’s  medical ad-
visor must certify in writing that he or she “is mentally or physi-
cally totally incapacitated for further performance of duty, that the
total incapacitation is probably permanent, and that the member
should be retired.” In Knauss v State Employee's Retirement Sys-
tem, 143 Mich App 644, 648 (1985), the Court of Appeals held
that to be disabled in this context means that the member is totally
incapacitated from performing the duties of any position reason-
ably related to his or her training or experience. However, in
Nason v State Employees’ Retirement System, 290 Mich App 416
(2010) the Court of Appeals  disavowed the reasoning of Knauss
and adopted a new definition of disability under the State Employ-
ees Retirement Act:

We hold that when read in context, the plain and unam-
biguous language of MCL 38.24, which refers to a mem-
ber’s “total[] incapacitat[ion] for further performance of
duty,” only allows consideration of whether a member
can perform the state job from which the member seeks
retirement because of the non-duty-related injury or dis-
ease, not other employment positions or fields for which
the member may be qualified by experience and training.
To the extent that Knauss conflicts with our holding, it
is disavowed, given that it did not honor the comparable
language in MCL 38.21, the statutory provision that gov-
erns duty-related disability retirement status and benefits.
Because it is unclear from its decision whether the Board
found that petitioner was totally incapacitated relative to
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Long Term Disability Insurance for State Employees
Larry Wescott  worked for the  State of Michigan from Janu-

ary of 1986 until he went on a medical leave of absence in January
of 2008 because of a vision problem. Functionally blind in his left
eye since birth, Wescott developed blurred right eye vision that
made reading difficult and driving hazardous,  and his primary
care physician kept them off of work pending further investiga-
tion. On January 22, 2008, Wescott was told by his State of Michi-
gan employer that he could not return to work and should apply
for a non-duty disability retirement, Social Security disability ben-
efits and long-term disability benefits from the State’s LTD plan. 

The State Employees’ Retirement System approved
Wescott’s  application  for a non-duty disability retirement based
upon written certification by the State’s medical advisor that
Wescott was totally incapacitated for further performance of duty
and that his incapacitation was likely to be permanent.  At that
time, total disability under the State Employees’ Retirement Act
meant that “the person is  unable to engage in any gainful employ-
ment reasonably related to the person’s past  experience and train-
ing.”Knauss v State Employees’ Retirement System, supra,

Following the advice of his employer, Wescott also applied
for Social Security disability benefits and for benefits from the
State’s LTD plan. When the LTD plan’s third-party administrator
denied Wescott’s application, he appealed to the Civil Service
Commission before whom no hearing is provided on an LTD
claim.  Even though total and permanent disability had been cer-
tified by the State’s own  medical advisor, and despite the fact that
Wescott also had been awarded Social Security disability benefits,
the Civil Service Commission found that he was able to perform
the duties of the occupation from which he had been involuntarily
retired by the State and it upheld the denial of his LTD benefit
claim 

Wescott appealed  to the Delta County Circuit Court. which
held that it was arbitrary and capricious for the Civil Service Com-
mission to dismiss the conclusions of the State Employees’ Re-
tirement System and the Social Security Administration “without
satisfactory reconciliation of same by reasoned analysis.” The
State was granted leave to appeal to the Court of Appeals which
reversed the circuit court and reinstated the Civil Service Com-
mission’s  denial of Wescott’s LTD claim. The Court of Appeals
held: “Requiring the CSC, in the process of making a determina-
tion on a request for LTD benefits, to consider, distinguish, weigh,
discuss or explain away disability decisions rendered by other
state agencies and the SSA would improperly  encroach on the
CSC’s constitutional powers.”  Wescott v. Civil Serv. Comm'n, 298
Mich.App. 158, (Mich. App., 2012).

Conclusion
If the State’s medical advisor refuses to certify the disability

of a State employee seeking a disability retirement, no meaningful
challenge is possible. 

The refusal to certify is unimpeachable, even by overwhelm-
ing evidence of disability from other sources. The State’s medical
advisor trumps due process. However, if the State’s medical ad-
visor does certify disability. the Civil Service Commission is free
to disregard the medical advisor’s  certification without explana-
tion, reasoned or otherwise. There is no opportunity to be heard
and the Civil Service Commission trumps due process. It’s heads,
the State wins; tails the State’s employees lose.  �
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THE PREVIOUS PLAY IS
BEING REVIEWED —
THE NORTHWESTERN 
FOOTBALL DECISION

Joseph A. Barker
Former NLRB Regional Director—Region 13 (Chicago)

No, I’m not making a Brett Favre-like comeback from retire-
ment.  But I’ve been asked my opinion enough times about the
Northwestern University football case that arose out of my former
Region that I thought a little Monday morning quarterbacking
mind be in order.  Pardon any puns and football metaphors to fol-
low, but where better to use them then in a case involving college
football players.  So let me throw some cold Gatorade on the pe-
titioner’s end zone dance after college football players were found
by my successor to be employees under the National Labor Rela-
tions Act and entitled to vote in a representation election.

In the spirit of full disclosure, I confess that I am a huge fan
of college football.  I bleed green and white.  I might take some
delight in the distraction this case may cause a Big Ten conference
rival were it not for the possibility that the same fate could easily
befall my beloved Spartans.  Although Michigan State University
as a public institution does not fall under the jurisdiction of the
NLRA, decisions by the NLRB carry considerable weight with
state employment relations agencies in interpreting similar legis-
lation, which includes the Michigan Employment Relations Com-
mission.  The definition of an employee is an issue for debate
common to most statutes both on a national and state level.  It is
naïve to think that the eventual resolution of that issue by the
NLRB with a private employer like Northwestern could not be
applied to public universities by state agencies.

The resolution of the employee status of the football players
at Northwestern University presents all sorts of possibilities in
terms of collective bargaining.  Although the players profess their
interest in bargaining with the university is centered on their con-
cern for player safety and health care should they become injured
on the gridiron, they certainly would be entitled to bargain about
their “wages,” which currently are basically limited to tuition,
room and board, and maybe a little spending money.  While wages
go to the core of every employment relationship, less obvious
terms and conditions of employment when dealing with a football
might be the demotion of a player from starter to second string or
the reclassification from linebacker to safety.   The list of potential
matters subject to a bargaining obligation in the context of college
football is limited only by one’s imagination since this is very
much unchartered territory.  The 301-page NFL collective-bar-
gaining agreement gives you some idea of the extent of possible
bargaining issues.

Of course, the potential consequences under the NLRB of
finding an employment relationship in the Northwestern case goes
beyond collective bargaining and is enough to make my head spin
like a knee to the helmet.  All the protections against discrimina-
tion and retaliation for union or other protected concerted activi-
ties would attach and formulating remedies could cause a
concussion-like headache.

And what about athletes in other sports?  If college football

players are found to be employees, it doesn’t seem to be a stretch
of the field to think that men and women who play basketball,
hockey, baseball, soccer, and other sports, and who are subject
to similar control and regimentation that differentiate them from
the rest of the student body, should be enti-
tled to organize as employees.  Presumably,
each sport would itself be a separate appro-
priate bargaining unit separate since they
rarely have the same coach (supervisor),
there is little or no interchange or contact
with each other, and each play their sports
during different seasons.  Talk about the po-
tential for proliferation of bargaining units!

Then there are other employment statutes
to consider once college football players are
found to be employees.  Presumably, a foot-
ball player injured “on the job” and no longer
able to perform would be entitled to workers’
compensation.  And when his college football
days are over, if he does not get drafted by the NFL or hookup
with a professional team, should he not be entitled to unemploy-
ment compensation?  After all, he has been working as a football
player for at least four years with specialized training and a college
degree that probably makes him a professional under the Board’s
definition.  Upon the expiration of his college eligibility, if he can-
not find work within his profession it seems he would not be re-
quired to take lesser work, which in the case of NFL salaries
would be about any other job I can fathom.  There are plenty of
other employment related statutes such as Social Security and
Medicare that I won’t even get into.

And what about the IRS?  The IRS takes their cue from a
finding by an authoritative agency that a person qualifies as an
employee.  Obviously, if college tuition and room and board con-
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stitute compensation or wages as found in the Northwestern case,
the university and the student athletes should have been paying
income taxes and making all the other appropriate withholdings
(including social security, etc.).  The years it will take to resolve
this issue through the NLRB and court system doesn’t mean the
IRS won’t be able to go back and seek to collect all the unpaid
taxes from the beginning of all these employment relationships if
that’s eventually found to be the case.

Why focus on all these peripheral matters before analyzing
the legal reasoning of the Northwestern decision itself?  In my
opinion, it emphasizes why trying to fit the student-athlete into
the pigeon hole of an employment relationship is not seeing the
forest for the trees.  While there are several indicia noted in the
decision that are analogous to an employee-employer relationship,
in the big picture we are still talking about students in an educa-
tional environment regardless of the lucrative monetary rewards
reaped by the university.  While unfair that the players don’t share
more in those revenues, that hardly seems enough to justify find-
ing an employment relation as believed by the Northwestern de-
cision.

Every lay person that has approached me, and even non-labor
lawyers for that matter, initiate the conversation from the perspec-
tive of how in the world can college football players be found to
be employees.  I’m sure the university in the Northwestern case
is wondering the same thing.  It is not for want of thoroughness
of the record evidence.  The Board agent who presided over the
hearing is one of the Region’s best and there is more information
on the nuances of the daily life of a football player than anyone
needs to know.  The facts in the record of the Northwestern deci-
sion can lend themselves to an interpretation that football players
are employees if one is so inclined, but I must admit I am one of
the skeptics.  Despite the impressive open field jukes by peti-
tioner’s counsel, trying to use an employee-employer relationship
and the collective bargaining model as a means to level the playing
field for the financial inequities involved in the case just doesn’t
seem to work.

Looking at the legal reasoning of the Northwestern decision,
I’d throw a flag for illegal procedure on the first play of the game.
In my mind, it’s the biggest hole that on appeal will jeopardize
the determination that the football players are employees of the
university.  The legal analysis, in essence, starts with the presump-
tion that the players are employees.  The first sentence in the legal
discussion starts with the proposition that “[a] party seeking to
exclude an otherwise eligible employee from the coverage of the
Act bears the burden of establishing a justification for the exclu-
sion.” (emphasis added).  However, the very issue to be resolved
in this case is whether the football players are “otherwise eligible
employees.”  While the proposition itself is a valid one, all the
cases cited in support deal with individuals already in a clear em-
ployment relationship of some sort, i.e. supervisors, managers, in-
dependent contractors, and agricultural employees.  The question
in those circumstances is whether the employment relationship
that exists is that as an employee rather than some other classifi-
cation.  In this case though, it’s whether there actually is an em-
ployment relationship that’s to be determined.  By placing the

burden on the employer to prove there isn’t an employment rela-
tionship from the first snap, the analysis has already put points on
the board for the petitioner.

Certainly, the principal case discussed in the Northwestern
decision dealing with whether an employment relationship exists
in a college setting didn’t start with that presumption.  Brown Uni-
versity, 342 NLRB 483 (2004), is the closest the Board has ever
come to dealing with the employee issue raised by the Northwest-
ern decision.  In finding that graduate students were not employ-
ees, the Board didn’t place an initial burden upon the employer to
prove otherwise.  Instead, it analyzed the employee issue after
considering four factors.  The decision in Northwestern makes a
stretch (maybe a flag should be thrown for off sides?) by contend-
ing that the statutory test in Brown University is inapplicable “be-
cause the players’ football-related duties are unrelated to their
academic studies unlike the graduate assistants.”  I disagree that
academics are unrelated to a player’s football career, although ad-
mittedly I ran into few football players in any of my college
classes at MSU.  A player must maintain academic eligibility to
play on the team and many players have tutors and get special as-
sistance in their academic endeavors.  Academic assistance is one
of the reasons the petitioner contended players were seeking to
organize.  The Northwestern decision recognizes this tenuous dis-
tinction by nevertheless engaging in an analysis using the Brown
University factors to find the football players should still be found
to be employees.  Smart downfield move, especially since some
Board members on several occasions have signaled they want to
revisit the outcome in the Brown University, which was decided
by a Republican controlled Board, and return to the outcome in
New York University, 332 NLRB 1205 (2000), decided by a Dem-
ocratic Board, where graduate assistants were found to be em-
ployees without the need for any presumptions.  

I don’t intend to go through the Northwestern decision’s
analysis of each of the four factors other than to say you can reach
any result you want based on the tint of your glasses.  For that
reason, the current Board may find that under the Brown Univer-
sity test, or after a return to New York University, the football
players at Northwestern are employees despite the faux pas of
the decision inappropriately shifting the burden to the university
rather than starting the score at 0-0.  However, if I was to wager
money on this game, I would say the Las Vegas odds of reviewing
courts sustaining such a finding on appeal to be long.  While the
“Hail Mary” pass in this case was caught for a touchdown, upon
further review by the courts my opinion is that coverage of col-
lege athletics under the NLRA is out of bounds.   There is a rea-
son this issue has never been addressed before in a Board
decision despite decades of college football.   The relationship,
unlike even that of graduate assistants, just doesn’t fit within the
design of the Act.   

I am thankful that the Northwestern decision has sparked con-
versation about the current monetary inequities in major college
sports.   Without it, I don’t think there would be dialogue now
about providing football players at major colleges with a least a
few thousand dollars of spending money to supplement their tu-
ition and room and board.  It’s a start in the right direction, and
not a false one. 

— END NOTE —
The views expressed are those of the author and are not those of the

National Labor Relations Board or the General Counsel. �

THE PREVIOUS PLAY IS 
BEING REVIEWED
(Continued from page 3)
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THE NLRB FOOTBALL 
PLAYERS’ RULING AND THE
NCAA “HOUSE OF CARDS” 

John G. Adam
Legghio & Israel, P.C. 

In a historic decision that bolsters the college athletes’ rights
movement, National Labor Relations Board Regional Director
Peter Ohr ruled in March 2014 that Northwestern University foot-
ball players who receive full scholarships are “employees” within
the meaning of the National Labor Relations Act and that the play-
ers have the right to an election.  The election was held in
Evanston on April 25, 2014 but ballots have been impounded
pending a decision by the NLRB. 

Some are not “fans” of the Director’s ruling and view it as the
end of “Western Civilization.”  Joe Barker briefly stopped fishing
to write a Lawnotes article, “The Previous Play Is Being Reviewed.”   

Joe is not a fan of the ruling.  But even Joe concedes that the
“facts in the record of the Northwestern decision can lend them-
selves to an interpretation that football players are employees if
one is so inclined.”  Joe also writes that he does not “intend to go
through the Northwestern decision’s analysis of each of the four
factors other than to say you can reach any result you want based
on the tint of your glasses.”   

I think Joe looks at college football through rose-colored
glasses.  Joe’s glasses are clouded by his admitted love of college
football, and the MSU Spartans.    I appreciate Joe’s sense of football
humor and puns; I hope he appreciates mine as I review the case. 
Northwestern.  Northwestern is a prestigious private univer-

sity. Northwestern has a sophisticated and accomplished football
program, supervised by a professional coaching staff. The pro-
gram competes in the nationally-known Big Ten conference. 
CAPA. On behalf of the College Athletics Players Association

(CAPA), we showed through the (1) testimony of accomplished
Northwestern quarterback and team co-captain  Kain Colter, (2)
Northwestern records, and (3) cross-examination of Northwestern
officials, that football players are workers entitled to vote in an
NLRB-conducted election. 
Impressive “Jukes.” I appreciate what I think is Joe’s “com-

pliment” about the “impressive open field jukes” by CAPA’s at-
torneys in “using the employee-employer relationship and
collective bargaining model.”  We have been called many things,
but praising our “impressive open field jukes” is among the best. 
The Facts, Nothing but the Facts.  Even Joe concedes that

the “facts in the record of the Northwestern decision can lend
themselves to an interpretation that football players are employees
if one is so inclined.”  I am so inclined.  More important, so was
the Regional Director.   The facts detailed in the Regional Direc-
tor’s ruling are compelling and lead to the conclusion that North-
western football players are employees.    
NLRA-Model is What Governs.  Joe dismisses “using the

employee-employer relationship and collective bargaining
model.”  That “model” is the standard used by the Board and the
Courts.  Joe suggests the NLRA “model” cannot be pigeon-holed
into an “educational environment.”   We did not pigeon-hole any-
thing.  What we did was take the facts and apply the NLRA stan-
dards.   I know that sounds like an odd way to put on an NLRB
case, but that is what we did.  It worked.   
NCAA’s “House of Cards.” Reality continues to expose

the NCAA “student-athlete” model as a “house of cards” ready
to collapse.  Football players perform valuable services unrelated

to academics.  Football is a highly demanding, physical, violent,
and dangerous endeavor.  Players put in long hours year-round.
During the season, players devote 40, 50, or more hours weekly
to their football responsibilities.  Their football work and their op-
portunities and roles as students exist side-by-side, but are sepa-
rate and distinct. In short, being a Northwestern football player is
hard work.  It is a labor of love for most players, but it is labor,
compensated with scholarships and stipends.  

Sports experts recognize that college football players are em-
ployees and that “amateurism” is a myth and that players are ex-
ploited.  I will even send Joe one of the following books except
$12.99 for shipping and handling: Allen L. Sack, College Athletes
for Hire: The Evolution and Legacy of the NCAA's Amateur Myth
(1998); Andrew Zimbalist, Unpaid Professionals: Commercialism
and Conflict in Big-Time College Sports (2001); Ronald A. Smith,
Pay for Play: A History of Big-Time College Athletic Reform
(2010); Geoff Griffin, ed., Should College Athletes Be Paid?
(2007); Taylor Branch, The Cartel: Inside the Rise and Imminent
Fall of the NCAA (Kindle 2011); and Jeff Benedict, The System:
The Glory and Scandal of Big-Time College Football (2013).

Even Walter Byers, NCAA executive director from 1951 to
1987, debunked the “student-athlete” myth.  His book is Unsports-
manlike Conduct: Exploiting College Athletes (1997).  The term
“student-athlete” was invented in the 1950s as a strategy to “fight
against workmen’s compensation insurance claims for injured
football players.”  Taylor Branch, “The Shame of College Sports,”
The Atlantic (Oct. 2011).
What Next? Joe invokes the “slippery-slope” argument.  If

football players get NLRA rights, who is next?  Basketball play-
ers?  Not a bad idea, thanks for the suggestion. 

What about the other extracurricular activities cited by North-
western and its alarmist amici?  I think that even Joe would agree
that football players are not resident advisors, chess club or debate
team members, music ensembles, or marching bands members.
Taylor Branch and legal scholars do not chronicle the exploitation
of chess players.  Debate teams do not generate $30 million an-
nually.  
College Football is a $6 Billion Dollar Commercial Enter-

prise.  In reality, applying the NLRA “model” to the facts, there is
no legal justification for depriving the players of NLRA rights.  North-
western football is a part of a massive commercial enterprise, gener-
ating billions in revenue and priceless publicity for universities.  

Northwestern is not immune from the NLRA because of its
statements of lofty purpose.  Northwestern and its amici have
enormous self-interests in maintaining the system where the uni-
versities, coaches and athletic directors, the NCAA, and others—
who never risk concussion and other injury—share multi-millions
in revenue generated by the players’ labor.    
The NLRA-is-Messy-Argument.  Applying the NLRA

model will be messy, says Joe.  Well, football is already messy—
long hours and dangerous conditions, like concussions and broken
bones.  Northwestern and its amici suggest that applying the
NLRA to football players is unworkable, that Section 7 and 8 rights
would fundamentally change college athletics.  This argument is a
variation on the argument of every employer resisting unionization:
the NLRA is bad for business.  In fact, the Board enforces rights
even if they are inconvenient for, or philosophically-disagreeable
to, or adverse to the economic interests of, employers.  
The Misplaced Burden of Proof. Joe’s Monday morning-

quarterbacking suggests that the Director misplaced the burden of
proof.  The Director’s ruling was not based on which party had
the burden; it was based on the undisputed record,  which even
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Joe admits can lead to a finding of employee status.  Regardless,
it was Northwestern that argued the players were not employees,
but that even if they are, they are primarily students.  The burden
of proof is not an issue. 
The Professional Athlete Model. Joe points his finger at the

professional athlete model, citing the 301-page CBA governing
NFL players as an example of what can be bargained. If we are
counting pages, consider the 400-plus page NCAA Division I
Manual, the 150-plus page Big Ten Conference Handbook, the
100-plus page Football Team Handbook, and the 30-plus page
Northwestern Student-Athlete Handbook.   

Debunking the ‘parade of horribles’ is that the NLRA has been
applied to professional football, hockey, baseball, basketball, and
soccer.  Unions representing these professional athletes filed an
amicus brief showing that the NLRA works in their sports, readily
coexists with coaches’ prerogatives, and is entirely consistent with
“the good of the game.”  The management rights of those who con-
trol sports teams do not trump employees’ NLRA rights. Indeed,
the NLRA has permitted the professional athletes’ unions to ne-
gotiate over health and safety, and address occupational injuries
like concussions, principal concerns of the Northwestern players.
Football is Separate from Academics.  Northwestern and

its amici argue that even if the players are employees they cannot
be statutory employees if they are “primarily students.”  The cases
they rely on address student work performed as part of academic
programs, such that collective bargaining would intrude institu-
tional academic decisions.  Those cases are of dubious precedent,
but even if we were to assume they were rightly decided, they have
no application to football services, which are unrelated to the play-
ers’ academic programs.  Indeed, the very attributes of the football
program that Northwestern and its amici tout as “educational” are
really characteristics of employment, e.g., team work, character
building, and responsibility.

The Board is aware that university employers differ from in-
dustrial employers, and that the NLRA-principles applied in in-
dustrial settings cannot be “imposed blindly on the academic
world.”  NLRB v. Yeshiva Univ., 444 U.S. 672, 680-681 (1980).
In 1999, the Board recognized the Section 7 rights of medical res-
idents, who were both employees and students, and ruled that the
residents’ right to collective bargaining would not impair their
medical education or infringe on the medical center’s academic
freedom.  Boston Medical Center, 330 NLRB 152, 164 (1999).
As Boston Medical recognizes, the “contour of collective bargain-
ing is dynamic with new issues frequently arising out of new fac-
tual contexts: what can be bargained about, what the parties wish
to bargain about or concentrate on, and what the parties are free
to bargain about, may change.”  330 NLRB at 164.  In short, a
person can be both a student and employee.

The NCAA worries that NLRA-rights might interfere with the
student-university relationship—e.g., that the Board might require
Northwestern to change players’ grades.  This is nonsense.  In fact,
football is not part of academics.  The players receive no academic
credit for football services.  The Board would not intrude on the
non-employment responsibilities of football players, like the Board
does not intrude on non-employment responsibilities of medical
residents, cafeteria workers, and other university employees who
also happen to be students.  The Board has made fine distinctions

about “wages, hours and other terms and conditions of employ-
ment” for almost 80 years, and is fully capable of properly applying
the NLRA here.  NCAA expressions of concern that NLRA rights
might impair the education of players whose football job takes 40
hours or so a week  sounds like a spoof from Saturday Night Live.  

The NCAA offers up old wine in a new bottle. Two years after
Congress passed the NLRA, for example, the Supreme Court re-
jected employer Associated Press’ argument that newspaper work-
ers were special and unique and that “regulation protective of union
activities, or the right collectively to bargain on the part of such
employees, is necessarily an invalid invasion of the freedom of the
press.”  Associated Press v. NLRB, 301 U.S. 103, 131 (1937).
Whether employees work as quarterbacks or linebackers, or as in-
vestigative reporters or editorial writers, they are entitled to Section
7 rights even if it is inconvenient for, or philosophically-disagree-
able to, or adverse to the economic interests of, employers.  
The IRS Scare-Tactic.  Joe is concerned “about the IRS” tax

issue.  So am I, but that is between me and my CPA.  A recent IRS
information letter to Senator Richard Burr addressed the potential
impact of the Northwestern ruling.  The IRS letter makes clear:
“It has long been the position of the Internal Revenue Service that
athletic scholarships can qualify for exclusion from income under
section 117 [of the Code].”  The letter further explains that the
NLRB does not control the IRS:

Regarding the NLRB decision, whether an individual is
treated as an employee for labor law purposes is not con-
trolling of whether the individual is an employee for federal
tax purposes. Accordingly, the NLRB decision does not con-
trol the tax treatment of athletic scholarships. The treatment
of scholarships for federal income tax purposes is governed
by the Internal Revenue Code (Code).  (IRA Information
Letter, 2014-0016; 2014 WL 2958209 (June 27, 2014)).
NLRB Can “Strike” the Right Balance.  Ultimately, the

Board can strike the appropriate “balance” when applying NLRA-
rights in the context of college football players. See NLRB v. Truck
Drivers, 353 U.S. 87, 96 (1957) (“The function of striking that bal-
ance to effectuate national labor policy is often a difficult and deli-
cate responsibility, which the Congress committed primarily” to the
Board). Since 1935 the Board has applied NLRA rights to an end-
less number of other special and unique private-sector industries
and workplaces. NLRA-protected workers include football, base-
ball, and basketball players; doctors, nurses, and medical techni-
cians; electricians, bricklayers, and plumbers to engineers, laborers,
and dock workers; reporters, editors, and newscasters; autoworkers
and steelworkers; lawyers and legal assistants; teachers, professors,
and scientists; actors and stagehands; and many others. They are
compensated by hourly wages, salaries, commissions, tips, piece-
work rates, benefits, tuition credits, and a variety of combinations.  
Three Cheers for the Players. Just by seeking NLRA-

rights, the Northwestern players have caused the country to un-
derstand that college athletes deserve a greater voice and that their
employee status is real.  Virtually every newspaper, every TV sta-
tion, every sports columnist, every college coach and university
official, and even many political leaders, are talking about the
players’ issues.  Some favor collective bargaining.  Some do not.
But all agree that change is needed.  

The players have a right to be heard.  They will if the Board
affirms the Regional Director and protects the players’ NLRA-
rights. There is no barrier—legal, practical, or otherwise—to up-
holding the Regional Director’s decision.  Indeed, as a matter of
law and sound policy, the Regional Director’s decision properly
in the words of NLRA Section 10(c), 29 U.S.C. 160(c), “effectu-
ate the policies of this Act.”     �

THE  NLRB FOOTBALL PLAYERS
RULING AND THE NCAA 
“HOUSE OF CARDS”
(Continued from page 5)
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THE RIGHT OF NON-
REPRESENTED EMPLOYEES

TO ENGAGE IN 
CONCERTED PROTECTED
ACTIVITY — EVEN STRIKES!

John R. Canzano
McKnight, McClow, Canzano, Smith & Radtke, P.C.

A. Basic Principles: Sections 7, 8(a), and 13 of the NLRA
Section 7 of the NLRA protects the right of employees, whether

or not they are represented by a union, to engage in concerted pro-
tected activities, including the right to strike.  Section 7 of the Act,
29 U.S.C. §157 provides:

Rights of Employees
Sec. 7.  Employees shall have the right to

self-organization, to form, join, or assist labor
organizations, to bargain collectively through
representatives of their own choosing, and to
engage in other concerted activities for the
purposes of collective bargaining or other mu-
tual aid or protection . . .

Sections 8(a)(1) and (3) of the Act, 29 U.S.C. §158(a)(1) and
(3), in turn protect employees’ Section 7 rights by making em-
ployer interference and discrimination unfair labor practices:

Sec. 8.  (a) It shall be an unfair labor practice
for an employer —
(1) to interfere with, restrain, or coerce em-

ployees in the exercise of the rights guaranteed
in section 7;

*     *    *

WRITER’S BLOCK?
You know you’ve been feeling a need to write a fea-

ture  article for Lawnotes. But the muse is elusive. And you
just can’t find the perfect topic. You make the excuse that
it’s the press of other business but in your heart you know

it’s just writer’s block. We can
help. On request, we will help
you with ideas for article top-
ics, no strings attached, free
consultation. Also, we will
give you our expert assess-
ment of your ideas, at no
charge. No idea is too
ridiculous to get as-

sessed. This is how Larry Flynt got started. You have been
unpublished too long. Contact Lawnotes editor Stuart M.
Israel at Legghio & Israel, P.C., 306 South Washington,
Suite 600, Royal Oak, Mich igan 48067 or (248) 398-5900
or israel@legghioisrael.com.

(3) by discrimination in regard to hire or
tenure of employment or any term or condition
of employment to encourage or discourage
membership in any labor organization. . . .

Section 13 of the Act, 29 U.S.C. §163, further provides that
“Nothing in this Act, except as specifically provided for herein,
shall be construed so as either to interfere with or impede or di-
minish in any way the right to strike . . .”  (Notably, while the
rights of employees to strike and engage in other forms of con-
certed protected activity are enshrined by statute in the NLRA, no
statute expressly protects the right of employers to lock out their
employees.)

B. Definition of Concerted Activity
1. To be concerted, activity must be engaged in with or on the

authority of other employees and not solely by and on behalf of
the employee himself.   Meyers Industries, 268 NLRB 493 (1984)
(Meyers I).  This includes circumstances where individual em-
ployees seek to initiate, induce, or prepare for group action, as
well as individual employees bringing truly group complaints to
the attention of management.  Meyers Industries, 281 NLRB 882
(1986) (Meyers II).  

2. Concerted activity includes concerns expressed by an indi-
vidual which are a “logical outgrowth” of concerns expressed by
the group.  Mike Yurosek and Son, Inc., 306 NLRB 1037 (1992)
(four employees’ refusal to work overtime when approached indi-
vidually, held logical outgrowth of prior concerted protest over re-
duction in schedule and respondent believed they were engaged in
concerted activity); Salisbury Hotel, 283 NLRB 685 (1987) (single
employee who called Department of Labor regarding employer’s
lunch-hour policy engaged in concerted activity because call was a
continuation of efforts initiated by a group of employees; even
though no evidence employees agreed to act together, they did agree
they had a grievance they should take up with management).  

3. Other employees do not have to accept the “invitation” to
engage in concerted activity for the invitation to be concerted.
Whittaker Corp., 289 NLRB 933 (1988); El Gran Combo, 284
NLRB 115 (1987).  The standard for judging whether activity is
concerted is objective, not subjective, and employees’ subjective
opinions about another employee’s motives for concerted activity
have little bearing on whether the conduct was concerted.  See,
Circle K Corp., 305 NLRB 932 (1992); Aroostic County Regional
Opthamology Center, 317 NLRB 218 (1995).

C. Examples of Protected Activity
1. Petitions and group protests to employer: Kysor Indus-

trial Corp., 309 NLRB 237 (1992) (employees jointly asking su-
pervisor for clarification of work assignments); Mast Advertising
and Publishing, Inc., 304 NLRB 819 (1991) (employees essen-
tially presented a grievance together); 

2. Concerted complaints to government agencies: Delta
Health Center, Inc., 310 NLRB 26 (1993) (employees’ communi-
cation to Public Health Service, agency constituting employer’s
major funding source, protected); Pete O-Dell and Sons Steel Erec-
tors, 277 NLRB 1358 (1985) (employee who met with U.S. Army
Corp. of Engineers to discuss employer’s compliance with Davis-
Bacon Act was engaged in protected activity, where the investiga-
tion was initiated by union.)  Note that individual complaints to a
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Board reversed the ALJ who found that a balancing test was appli-
cable because the work stoppage had originally occurred on the re-
finery premises.  Although the NLRB has applied a balancing test
with respect to on-site work stoppages, the Board held that that test
did not apply  because the strikers had complied with every request
that they move their protest, first off of the refinery premises, then
off the parking lot and finally off the vacant lot owned by Exxon.
The Board also rejected the argument that the work stoppage was
unprotected because it was timed to do maximum damage and in-
flicted millions of dollars in economic losses.  The Board noted that
this argument was nothing more than a claim that the work stoppage
lost its protection because of the economic harm it caused and that
“this argument is antithetical to the basic principles underlying this
statutory scheme, i.e., the right of employees to withhold their labor
in seeking to improve their terms of employment, and the use of
economic weapons such as work stoppages as part of the ‘free play
of economic forces’ . . .”  The Board also rejected the employer’s
argument that employees were terminated because they had given
no indication that they would return to work.  The Board noted that
where, as in this case, there was no indication that employees had
either ended the strike or abandoned their jobs, the employer’s ar-
gument was essentially an admission that the employees had been
terminated for the act of going on strike.  

3. Wal-Mart strikes. On January 14, 2014 Region 16 of the
NLRB (Austin, Texas) issued a 33-page consolidated complaint
against Wal-Mart charging Wal-Mart with unlawfully discharging
and disciplining employees who were engaged in short work stop-
pages seeking better wages at 34 stores in 13 states throughout the
country. Wal-Mart Stores, Inc., Case Nos. 16-CA-096240, et al.  

4. Sit-down strikes and on-site work stoppages are not nec-
essarily unprotected.  As noted above a balancing test is applied.
See Quietflex Mfg. Co., 344 NLRB 1055 (2005); Cambro Mfg.,
Co., 312 NLRB 634 (1993); Waco, Inc., 273 NLRB 746 (1984).  

5. Slow-downs are unprotected.  Phelps Dodge Copper
Products Corp., 101 NLRB 360 (1952). (Employees not permitted
to dictate their own terms of employment while accepting com-
pensation without performing regular work.)

6. Partial strikes are unprotected. Audobon Health Care
Center, 268 NLRB 135 (1983) (employees may withhold all their
services but cannot pick and choose the work they do or when
they will do it).  

7. Refusal to work overtime.  Employees have the right to
engage in a single concerted refusal to work mandatory overtime.
Mike Yurosek & Son, Inc., 310 NLRB 831 (1993); Polytech, Inc.,
195 NLRB 695 (1972).  Repeated refusal to work mandatory over-
time is unprotected.  Mike Yurosek & Son, Inc., 306 NLRB 1037,
1037 (1992).  Concerted refusal to work voluntary overtime is
protected and discharge for such concerted refusal is unlawful.
Sawyer of Napa, 300 NLRB 131 (1990).  

8. Work rules prohibiting walking off the job.  Work rules
which can be reasonably interpreted as prohibiting protected Sec-
tion 7 strike activity are unlawful.  See, TT&W Farm Products,
Inc., d/b/a Hartland Catfish Co., 358 NLRB No. 125 (2012) (rules
prohibiting walking off the job without permission and “engaging
or participating in any interruption of work” unlawful);  Two Sisters
Food Group, 357 NLRB No. 168 (2011) (rules prohibiting “walk-
ing off” the job reasonably construed as prohibiting Section 7 ac-

government agency are not per se concerted; the activity is still
protected but to establish a violation it must also be shown that the
conduct is concerted.  See Meyers Industries, I & II, supra.  

3. Utilization of grievance procedure: Columbia University,
236 NLRB 793 (1978) (formation of grievance committee). 

D. The Right of Unrepresented Employees to Strike
1. Washington Aluminum Co., 370 U.S. 9 (1962).  In this

iconic decision, the Supreme Court reaffirmed one of the most
basic principles under the Act: that an employer may not retaliate
against employees who engage in concerted protected activity, in-
cluding walking off the job, even where the employees are unrep-
resented and the employer has no duty to recognize or bargain
with a union under Section 9(a).  In Washington Aluminum, sev-
eral non-union employees engaged in a strike in protest of unusu-
ally cold working conditions, and were discharged for violating a
rule against leaving work without permission of the foreman.  The
Board held that the employer violated Section 8(a)(1) by interfer-
ing with the employees’ rights under Section 7 to act in concert
for mutual aid or protection, and ordered reinstatement with back
pay.  The Supreme Court upheld the Board’s decision.  Washing-
ton Aluminum is still good law.

2. Atlantic Scaffolding Co., 356 NLRB No. 113 (2011).  The
employer was a scaffolding contractor for Exxon working during
a refinery maintenance “turnaround.”  During the turnaround the
refinery is shut down.  Accordingly the turnaround work is under
a strict deadline because any delays lengthen the shut down and
result in lost revenue.  The scaffolding company in question had
about 200 employees, which were part of total work force in-
volved in the shutdown of about 1,000 employees.  
At a shift change on one of the first days of the project, about

100 scaffolding employees refused to work, protesting a newly
announced policy of their employer that a promised wage increase
on the turnaround project would instead be an incentive bonus that
would be paid only to employees who met certain conduct and
production standards.  The work stoppage started on the refinery
premises but when the employees were asked to leave the refinery
area, they complied and moved to a parking lot owned by Exxon
outside the refinery perimeter.  About an hour later they were
asked to leave the parking lot and complied, moving to a vacant
lot across the street (also owned by Exxon).  About an hour later
Exxon asked them to leave its property altogether and they com-
plied again, moving to a nearby park.  Some of the employees re-
turned to work within the following two days.  On the third day
the employer discharged 77 employees who had engaged in the
work stoppage and not returned to work, charging them with job
abandonment. There was no evidence that any of the strikers had
indicated that they had quit or otherwise abandoned their jobs.
The entire work stoppage lasted about 5.5 hours and Exxon esti-
mated that the resulting losses were in the millions of dollars.  The
workers were not represented by a union.  
The NLRB ruled that the work stoppage was protected and or-

dered back pay and reinstatement to the 77 discharged strikers.  The

THE RIGHT OF NON-REPRESENTED
EMPLOYEES TO ENGAGE IN
CONCERTED PROTECTED ACTIVITY-
EVEN STRIKES
(Continued from page 7)
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(Continued on page 10)

tivities and unlawful); Ambassador Services, Inc., 358 NLRB No.
130 (2012) (rule prohibiting walking off the job or leaving the
premises during work hours unlawful); Costco Wholesale Corp.,
358 NLRB No. 106 (2012) (rule prohibiting employees from leav-
ing company premises during a work shift without permission was
distinguished from rules prohibiting employees from “walking
out” and could not reasonably be understood as pertaining to walk-
outs and strikes, and therefore was not unlawful).  

9. Railway Labor Act.  The Ninth Circuit recently affirmed
an injunction prohibiting a work stoppage by unrepresented air-
port workers.  Aircraft Service Intl, Inc. v. IBT Local 117, 2014
U.S. App. Lexis 606, 198 LRRM 2135 (9th Cir. Jan. 10, 2014); re-
hearing en banc granted, 753 F. 3d 1362, 2014 U.S. App. Lexis
11113 (June 12, 2014).  Unlike the NLRA, the Railway Labor Act
has a mandatory procedure for attempting to resolve disputes prior
to a strike.  The Ninth Circuit held that even though the workers
were unrepresented they had a duty under the RLA to appoint a
representative for purposes of resolving disputes.  The Court re-
jected the argument that the injunction was prohibited by the Nor-
ris Laguardia Act, finding that the Railway Labor Act was an
exception which allowed injunctions to enforce the Railway Labor
Act and avoid an interruption to interstate commerce.  In the work
stoppage in question, the employees were threatening to shut
down Seattle’s Sea-Tac airport.  

10. Employers have a foolproof way to prevent strikes and
work stoppages, or at least to render such activity unprotected
and employer discharge or discipline of such employees law-
ful! That foolproof method is a collective bargaining agreement
with a no-strike clause. A strike in violation of a no strike clause
is illegal and an employer may discharge the strikers.  NLRB v.
Sands Mfg. Co., 306 U.S. 332 (1989).  While a union may in a
collective bargaining agreement waive the right of employees to
strike, it  may not waive the right of employees to distribute liter-
ature on nonworking time and nonworking areas. NLRB v. Mag-
navox, 415 U.S. 322 (1974).  See also DTM Corp., 358 NLRB
112 (2012) (most reasonable interpretation of rule prohibiting cer-
tain handbilling was that the only handbilling activities prohibited
were those having the purpose or effect of slowing down or inter-
fering with work; the rule is therefore lawful). �

“For the plaintiff, I am Walter Ferguson. My cocounsel at

the table are Oscar Anderson and Engene McGuire. And

that’s my good luck teddy bear, Mister Big Verdicts.”

Kelman’s Cartoon

Editor’s Note: This Kelman cartoon originally appeared in Legal Times and is
reprinted with permission.

iMEDIATION - 16 WAYS TO
EMPLOY YOUR iPAD 
IN MEDIATION

Sheldon J. Stark
Mediator and Arbitrator

iPads are ubiquitous.  We see them on airplanes, at the beach,
on the next table at lunch, in the coffee shop and on counsel table
during motions and trials.  We use them for entertainment, to com-
municate, to gather information, engage in research, follow the
news, access email, maintain calendars, prepare PowerPoint/Key
Note Presentations, and more.  Increasingly, we use them in our
practices to complement our workhorse computers, because they
are easily transported.   In mediation, I’ve seen multiple uses at the
table for advocates and the mediator.  What follows are suggestions
for how you might put your own iPad or tablet computer to work. 

1. Document Exchange. My first experience with an iPad in
mediation came in a case presenting a claim for long term disability
benefits.  LTD cases are document heavy.  Finding the right docu-
ment at the right time for the right purpose can be challenging.  One
attorney arrived with every document saved on his computer.  The
other wheeled in four bankers boxes on two luggage carts.  Finding
specific documents was quick and easy for the first, time consuming
and laborious for the second.  Eventually, the issue was narrowed
to whether any treating physicians had determined plaintiff to be
totally and permanently disabled within a specific 4-week period.
With a few key strokes, plaintiff’s counsel - with a sigh of relief -
quickly found the document he was looking for.    He dropped the
image onto his iPad so I could show opposing counsel.  Using the
Bates stamp, defense counsel dug through her boxes for a hard copy
- and accepted plaintiff’s last offer.  I bought an iPad immediately.

2. Sharing Email. My very first mediation after purchasing
an iPad involved claims of employment discrimination and sexual
harassment.  The parties agreed to mediation before the start of dis-
covery and knew very little about each other’s claims and defenses.
As the mediation unfolded, defense counsel questioned whether
plaintiff had documentation to support one of her complaints.  Plain-
tiff’s counsel had a number of damaging emails from a top corpo-
rate manager saved on his laptop.  The emails were forwarded to
my iPad for display in the defendant’s caucus.  Defendant’s corpo-
rate representative had never seen them.  After making calls and
learning “the rest of the story,” he settled the case.  Counsel could
have shared hard copies.  Using the iPad was convenient and simple.
Looking at email on a computer screen added a touch of realism.  

3. Drafting a Letter of Apology. In a commercial dispute, the
corporate representatives suing for fraud and misrepresentation
were righteously indignant.  The owner/president of the defendant
business was somber, remorseful, and prepared to apologize in writ-
ing.  He recognized that his chief subordinates — whose employ-
ment had been terminated — had let him down, having engaged in
conduct neither condoned nor approved.  After agreement on dol-
lars, the parties reached an impasse over precise wording in the
apology letter.  Part of the problem was seeing the letter on an
iPhone screen.  With my iPad, I was able to integrate alternative
drafts until the parties reached agreement on a final version.  The
iPad was valuable for composing the letter, seeing how it looked
and reading what it said.

4. Sharing Snip-Its of Deposition Testimony. Many disputes
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commonly reach mediation after the exchange of thousands of doc-
uments and the taking of multiple depositions resulting in hundreds
of pages of transcript.  In such disputes, counsel rarely bring their
entire file.  Hence, if a party changes or enhances their story at the
mediation table, the other side starts looking for impeachment ma-
terial.  Too often, however, the key transcript — containing contra-
dictory testimony — is back at the office.  When the advocates
remember the disputed testimony differently, the discussion is un-
productive.  An iPad can be a potent antidote.  In a probate dispute,
for example, the claimant denied being involved in an ugly incident
with another family member.  His behavior in the incident explained
why he had been written out of the estate plan.  If he wasn’t part of
the incident, as claimed, perhaps there was something to the alle-
gation of undue influence.  Numerous depositions and thousands
of documents had been exchanged but not one of the attorneys
brought along the entire file in hard copy.  Not surprising.  There
were multiple red ropes filling file cabinets in all their offices.  An
important risk issue for all parties was which version of the incident
would most likely be believed by a jury.  One attorney called her
office and e-copies of deposition transcript were emailed.  The rel-
evant Q and A was quickly found and the claimant reminded of his
previous testimony.  The case did not settle immediately, but those
few lines of testimony had an impact on the claimant’s flexibility.
The case settled shortly after.

5. Understanding Spreadsheets. In a commercial dispute be-
tween two competing business entities, the parties argued as much
over damage calculations and theories of loss as they did over lia-
bility.  One attorney repeatedly complained he could not understand
how plaintiff’s claim for damages was calculated.  I understood the
numbers (to a degree) but not sufficiently well to explain them in
the other conference room.  At that point, the parties were uninter-
ested in a joint session to discuss numbers.  One of the advocates
was proficient with spreadsheets.  While I was caucusing with the
other party, he sat down and developed three alternative spread-
sheets projecting lost profit and damages with much the same result
in each.  After forwarding the spreadsheets to my iPad, he walked
me through the calculations step-by-step until even I could explain
them.  The projections were then emailed to the other side and I
went in to answer questions.  The calculations became the basis for
the final settlement numbers.

6. Drafting a Joint Press Release. Sometimes we mediate
cases that are in the news, the dispute caught up in the frenzy of
media coverage.  In one such case I mediated, the parties reached
agreement on all terms, including agreement to issue a joint press
release.  As the devil is in the details, resolution started to unravel
due to alternative visions of what that press release should say.
Again, iPad technology came to the rescue.  We’d settled so many
other issues that evening, we decided to mediate the press release,
as well.  The parties exchanged language by emailing draft propos-
als to me.  My job was to explain or “translate” their concerns.
Once each side saw the exact words and understood the underlying
interests of the other, they reached agreement on a final version.  

7. What Do the Court Rules Provide. In a garden variety
employment dispute, the parties found a way to disagree about a
court rule.  No problem.  My iPad was connected to a wireless net-
work and we were able to look up the rule and move past the dis-
pute.

8. The Corporate Website. In a commercial dispute over
ownership of rights to an invention, one of the parties accused the
other of improperly taking credit for an aspect of the product on its
website after the developer moved on to another company.  After a
few choruses of “we took it down,” and “no, you did not take it
down,” I used my iPad to take a look for myself with the parties
watching.  The reference had in fact been removed from the page
where it had been posted originally, but a version remained posted
on a different page of the website, a page containing positive press
coverage of corporate activity.  No one had bothered to review a
page filled with “old news.”  The failure to remove the credit had
been inadvertent.  The news clipping was taken down and an irritant
which made settlement more difficult was removed.

9. Memorandum of Understanding/Term Sheet Drafting.
When the parties reach a settlement, best practice dictates that no-
body leave the mediation table until all sign a binding and enforce-
able document memorializing their agreements.  Otherwise, a party
may go home, talk to a trusted advisor, spouse, or friend and expe-
rience a change of heart.  Moreover, issues sometimes surface in
agreement drafting not previously considered.  Away from the me-
diation table and days later, drafting disputes can prove difficult,
taking weeks if not months to resolve.  I encourage defense counsel
to provide boilerplate Final Settlement and Release of All Claims
language to opposing counsel long before the mediation starts in
order to fill in the blanks when resolution is achieved at the table.
Sometimes it doesn’t go as planned.  When the parties do not ex-
change final agreement language in advance, a Memorandum of
Understanding or Term Sheet is needed.  When someone at the table
has an iPad or computer, drafting becomes substantially easier.
Everyone can easily see the language, changes can be readily made
without crossing out mistakes and modifications, no one’s hand-
writing is tested for readability, and the final document can be read-
ily emailed to parties participating by phone or sent to a printer
wirelessly.

10. Keeping Track of Agreement. Some cases are more com-
plicated than others.  Sometimes parties reach agreement on various
questions along the way to a final resolution.  What’s the best
method for keeping track?  In an employment case, for example,
the parties may agree to mutual non-disparagement in the event of
resolution, removal of a bad evaluation from the personnel file, a
change in title, adjournment of an event in a related proceeding, re-
imbursement of an expense payment, etc.  With an iPad, it is easy
to account for and later retrieve such “mini-agreements" in one
place.  In the bad old BI days (Before iPad), everyone searched
through multiple pages of notes on yellow legal pads hoping to
“catch” them all.  Not anymore.

11. Notes to Self. Sometimes an idea occurs to me as I’m me-
diating, but the time isn’t ripe for exploring it.  In the past, I made
notes in the margin of my legal pad.  As the process progressed,
these notes were sometimes forgotten.  Using the iPad Notes App
allows me to retain and keep track of such ideas quickly and easily.

12. Calculating Numbers.Many times, a case presents sim-
ple numbers - numbers that no one has thought to add together in
advance: lost wages to date, total court costs, expense reimburse-
ments, number of complaints per year, etc.  When it becomes nec-
essary to add up numbers at the table, the iPad calculator App does
the trick quite well.  In the past, I used an iPhone.  A larger screen
and bigger numbers make this task — you’ll pardon the expression
— geometrically easier.  And, if you want others to see how the to-
tals come out, the larger screen can be readily seen by everyone else
at the table.  I have not yet invested in an LCD projector, but I just
might do so soon.

iMEDIATION — 16 WAYS TO EMPLOY
YOUR iPAD IN MEDIATION
(Continued from page 9)
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(Continued on page 12)

13. Emailing Photos. Many cases present issues where a pho-
tograph can be a significant piece of evidence.  Photos printed on a
copy machine are generally of poor quality.  Electronic versions of
photos displayed on an iPad are very effective.  In a recent media-
tion, the parties argued about the text of certain hand lettered signs
in the work place.  Defendant took pictures with his iPhone to settle
the argument.  The text was too small to make out but when trans-
ferred to an iPad, they were readable and unmistakeable.  In a dis-
crimination case, a photo of the staff directory in a building was
used to argue that women were not accorded the same respect as
men.  In a fire loss case, pictures of the destruction from multiple
angles was persuasive in understanding damages.  In an Americans
with Disabilities Act case, a video was brought to mediation to
demonstrate that a reasonable accommodation was possible.

14. Mediator Standards. Michigan has adopted new stan-
dards of conduct governing mediator responsibilities.  They’re clear
and detailed.  From time to time, I’ve felt the need to review those
standards during mediation to refresh my memory and avoid getting
into trouble.  I could easily make a copy and carry them in my brief-
case.  It is easier to bring them up on my iPad and review them elec-
tronically.

15. Picture it Settled. A friend introduced me to a free soft-
ware program which allows the user to plug in various offers and
counter-offers made during the course of a negotiation to anticipate
where the process might conclude.  The program, Picture it Settled,
is simple, easy to use and takes into account both the dollars and
the percentage change each move represents.  The graph created
can help bolster parties who grow frustrated with the slow pace of
offers and counter-offers that are sometimes required by the bar-
gaining styles of certain litigators.

16. What We’ve Got Here Is a Failure to Communicate.”
Have you noticed how often disputes are the result of a breakdown
in communication between parties?  In a business break up, a part-
ner didn’t explain his decision to deviate from a board decision.  In
a termination case, a subordinate handled one crisis rather than an-
other but didn’t inform the boss.  In a business dispute, the customer
didn’t pay an invoice and provided no explanation.  In a bank case,
the borrower failed to give notice a payment would be delayed.  The
list goes on; we’ve all seen it.  Absent good communication, even
parties in long standing relationships can grow suspicious and begin
to draw negative inferences.  Where money is at stake, suspicion,
distrust and a lack of information in combination can lead to litiga-
tion.  As mediator, I often find myself asking the disputants and
their counsel whether they remember the movie “Cool Hand Luke”
with Paul Newman.  In the film, Newman’s character is a smart
aleck sentenced to hard labor on a Southern chain gang.  Strother
Martin plays a sadistic overseer.  In one famous scene, Martin looks
down at Newman writhing in the dirt after a beating and says, only
a hint of sarcasm in his voice, “what we have here is a failure to
communicate.”  I prepared a PowerPoint slide depicting the two
actors along with the quote for a CLE presentation.  In a recent
case I was struck by the extent to which a failure to communicate
was at the center of the dispute.  Believing a picture is worth a
thousand words, I pulled out my iPad, found the slide and showed
it to the parties and their lawyers.  Everyone laughed.  Everyone
got the point.  We were able to move forward.  That slide is now
part of my mediator’s tool kit, available to show in every case
where it might be appropriate.

There you have it: 16 different ways to make use of an iPad
at mediation.  Most work equally well for advocates and media-
tors.  We are limited only by our imagination.   �

HANDLING UNION 
INFORMATION 
REQUESTS
Brett J. Miller
Kitch Law Firm

In recent years, unionized employers have found themselves
in increasing difficulties in labor arbitrations and before the Na-
tional Labor Relations Board based on union “information re-
quests.”  Section 8(a)(1) and 8(a)(5) of the National Labor
Relations Act creates a duty for employers to provide the union
with information relative to the collective bargaining process.
Union use of information requests and Unfair Labor Practices
Charges relating to these requests are on the rise.  This article
will set forth the basics regarding information requests along with
relevant objections and best practices for employers.  

THE BASICS
Under the NLRA, a union information request is a formal,

or sometimes informal, request to provide information to the
union about a partic-
ular topic.  The em-
ployer’s legal duty
to bargain in good
faith includes an em-
ployer’s obligation
to supply the union
with information rel-
evant to the collec-
tive bargaining
process.  This in-
cludes contract ne-
gotiations and,
frequently, union
grievances.

An employer
has no duty to pro-
vide information unless the union has made a demand for it.  A
union is responsible for sufficiently describing information it is
seeking from an employer.  On the other hand, an employer’s
duty to provide information on the union’s request is not defeated
by the casual nature of the union’s request or by the failure to ask
for the precise kind of information that the employer has avail-
able.  For example, a union’s request for the employer’s profit
and loss statement and “the books,” while somewhat vague, was
found sufficient by the NLRB.  Moreover, a union’s request for
data need not be in writing.

WHAT MUST BE PROVIDED
As a general matter, an employer’s duty to bargain in good

faith includes the duty to provide information that is needed by
the bargaining representative for the proper performance of its
duties – bargaining and grievance processing.  This includes a
duty to disclose information that will help a union process a
grievance intelligently and to decide whether to pursue that griev-
ance through arbitration, as well as providing information in sup-
port of claims or assertions made at the bargaining table.

The general rule is that upon request for information from a

“Handling information requests.”
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union representative, an employer must supply information that
is needed to bargain intelligently and to administer a contract.
The following conditions must be met before an employer is re-
quired to provide the information: 

• The union must request the information it wants. 

• The information requested must be relevant to the bargain-
ing process. 

• The information requested cannot be “unduly burden-
some” to furnish.

AVAILABLE OBJECTIONS TO UNION REQUESTS
Information Not Relevant. As discussed above, an em-

ployer may refuse to provide information to a union which is not
relevant to collective bargaining responsibilities.  Relevancy is de-
termined by the circumstances existing at the time of the request.

Matters found not relevant have included:

1. Resident information protected by HIPAA and/or the
physician-patient-privilege. 

2. Employee Social Security numbers.

3. Subcontracting information where the NLRB had found
that an employer had no duty to bargain about the deci-
sion to subcontract.

4. Information about a pension plan where the employer’s
competitors were using the union as a vehicle to force the
employer to provide competitive cost information.

5. Information about a closed facility where the contract had
expired and nothing remained to obtain information or
bargain about.

6. Medical information relating to an employee where the
union officer’s request for the medical records to see what
she had told doctors examining her in order to essentially
impeach the credibility of her sexual harassment com-
plaint against him demonstrated the vindictive motive be-
hind his request.

7. Cancelled work orders that detailed and quantified the
amount of unit work left undone where the union’s re-
quest was actually in furtherance of its pursuit of a safety
complaint before a third party.

8. Financial information supporting an employer’s claim
that cash-flow problems had caused late payments to a
pension and welfare fund because once the employer had
admitted that the payments were late, the union had no
need for the information to decide whether to file a griev-
ance.

Legitimacy.  As discussed above, an employer need not
comply if a union’s demand for information is made in bad faith
(i.e., for a purpose other than helping the union perform its bar-
gaining duties).  

Request too burdensome. In establishing whether an em-
ployer has unlawfully refused to bargain, the NLRB will consider

HANDLING UNION
INFORMATION REQUESTS
(Continued from page 11)

the burden on the employer to comply with the union’s request
for information.  The employer, however, must support its asser-
tion that compliance is too burdensome.

It is not too burdensome for an employer to supply relevant
information not in its possession, but which can likely be ob-
tained from a third party with whom the employer has a business
relationship.

Trade secrets. A union has no absolute right to trade secrets.
However, an employer must bargain about conditions under
which trade secret information might be disclosed if it involves
information necessary for bargaining.

Information in union’s possession. An employer may re-
fuse to provide information that is in the union’s possession.

Information unavailable. An employer is not obliged to
provide information that it cannot obtain.

Confidentiality.  The National Labor Relations Act imposes
on an employer a “general obligation” to furnish a union with
relevant information necessary to perform its duties.  However,
under Detroit Edison (1979 U.S. Supreme Court case), the Board
must balance that need against “any legitimate and substantial
confidentiality interests established by the employer.”

Thus, the duty to disclose information relevant to collective
bargaining may be limited if it involves confidential information,
such as information that bears on an employee’s basic compe-
tence.  Confidentiality must be demonstrated by the employer,
and normally the employer must advance its claim of confiden-
tiality in its response to the union’s information request.  The
NLRB has taken the position that it is untimely for an employer
to raise a confidentiality objection for the first time in proceed-
ings before the NLRB.  

Lack of employee consent. Release to a union of sensitive
information about employees, such as scores on an aptitude test,
may be conditioned upon employee consent.  Where the NLRB
is faced with a claim by an employer that providing information
would breach a pledge of confidentiality it will consider the fol-
lowing factors:  (1) whether the information is of a sensitive na-
ture; (2) whether the pledge of confidentiality was made to
frustrate the bargaining or grievance process; (3) whether the
pledge of confidentiality violates the terms of a collective bar-
gaining agreement; and (4) whether the charged party has offered
to disclose the information upon the consent of the person to
whom confidentiality was pledged, and, if so, whether the other
party has sought to obtain such consent or has a valid excuse for
not doing so.

Consent was necessary for the release of information where:

1. It was required under an established privacy policy.

2. The information was treated as confidential in the normal
course of business and employees were promised that the
information would be treated as confidential.

3. It involved medical records.

Contract provision specifically waiving right to informa-
tion.  A union’s waiver of its statutory right to information from
an employer must be set forth in clear and unmistakable words.
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An agreement’s silence on the subject of the union’s right to in-
formation is insufficient to waive the right.  Also, a provision
specifically requiring the employer to furnish certain information
does not necessarily waive the union’s right to other unspecified
information.  However, a provision limiting the union to certain
information in a contract that has a valid zipper clause, may waive
the union’s right to additional information even though the past
practice has been to provide more information than required by
contract.

Effect of other contract provisions on waiver of right to
information. Absent a clear showing of intent, a contractual
waiver of certain rights does not waive the right to information
about those subjects.  For example, an agreement leaving the
granting of merit increases to the employer’s managerial discre-
tion did not waive the right to information about individual em-
ployees’ merit increases.

On the other hand, in a different instance, a union waived
any right to information about subcontracting by agreeing to a
clause that gave the employer the exclusive responsibility for de-
cisions as to the subcontracting of work.

Contract expiration ends waiver of right to information.
Although the employer’s statutory obligation to provide infor-
mation may be waived by the terms of a collective bargaining
agreement, once that agreement has expired any waiver of the
right to information expires with it.

Timing.  A union’s request for information must be timely.
It is not a valid objection that the information the union has re-
quested is available from other sources.  An employer must pro-
vide information to a union even if it is available from the
employees themselves.  Also, the employer must produce re-
quested information if it is clear that obtaining it elsewhere would
be difficult and time consuming.

BEST PRACTICES

A. Respond promptly and fully.  List reasons for objection
and offer an accommodation.  In most cases it is best to
not initially object to relevance but rather to state that the
employer “does not understand the relevancy of the re-
quest.”  This puts the burden on the union to establish rel-
evancy, while at the same time not constituting an outright,
and perhaps premature, refusal to provide information. 

B. Request information from the union if applicable.
Unions also have a parallel duty to provide information
for the collective bargaining process, including griev-
ances.  For instance, the employer can request informa-
tion regarding medical records on an employee that
would relate to that employee’s grievance over an ab-
sence based on illness.

C.  Do not assume that there is a valid confidentiality ob-
jection.  Employers sometimes assume that certain types
of requested employee information, such as medical in-
formation, can be objected to on the grounds of confi-
dentiality.  However, it is important to remember that
some statutes, such as HIPAA, have been interpreted or
contain provisions which allow disclosure of medical in-
formation, without authorization, if done pursuant to the
NLRA. �

LOST IN TRANSLATION:  THE
REMAND OF WHITMAN V.

CITY OF BURTON
C. John Holmquist, Jr.

Holmquist Employment Law Firm

In Whitman v. City of Burton1, the Michigan Supreme Court ad-
dressed the issue of motivation as an element of a claim under the
Michigan Whistleblowers Protection Act.  A divided panel of the
court of appeals had reversed the trial court’s denial of the defen-
dants’ motion for JNOV after a jury verdict in favor of the plaintiff.
Whitman was the chief of police who was challenging the city’s fail-
ure to reappoint him to that positon.2 The majority relied upon the
Court’s decision in Shallal v. Catholic Social Services of Wayne Co.3,
which had been interpreted by the lower courts to require an em-
ployee bringing an action under the WPA to be motivated by a desire
to inform the public on matters of public concern not to use the
statute as an offensive weapon.  The majority found that the dispute
arose over plaintiff’s refusal to go along with the waiver by admin-
istrators of an ordinance dealing with payments for benefits because
of the city’s deteriorating financial condition.  The majority found
that the plaintiff was acting on his own behalf concerning a private
dispute over money.  As a result, no juror could conclude that Whit-
man was acting out of an altruistic motive of protecting the public.4

The Court held that nothing in the statutory language of the WPA
required an employee’s primary motivation to be a desire to inform
the public about matters of public concern.  The Court stated that the
plaintiff’s motivation is not relevant to the issue of whether the plain-
tiff has engaged in protected activity and disavowed Shallal to the ex-
tent it had been interpreted as mandating such a requirement.  The
judgment of the court of appeals was reversed with directions for con-
sideration of all remaining issues on which the court of appeals did
not rule, including whether the causation element had been met.5

In note 40 of its decision, the Court directed the panel to consider
the causation issue in light of the Court’s recent decision in Debano-
Griffin v. Lake County.6 In Debano-Griffin, the Court held that where
the plaintiff relies upon circumstantial evidence, the framework for
analysis is set forth in the United States Supreme Court decision in
McDonnell Douglas v. Green.7 Absent direct evidence of retaliation,
the plaintiff must show by indirect evidence that the employer’s un-
lawful motive was the link between the whistleblowing and the ad-
verse employment action.  The Court identified scenarios that would
impact the causal link:  the complaint is made directly to the individ-
ual who made the adverse employment decision; the greater the neg-
ative effect on the activity of the employer, the greater the likelihood
of retaliation; and where the employer took steps to correct the chal-
lenged activity, the more likely the employer retaliated.8

Although the task on remand was to consider causation, the ma-
jority of the panel found another basis for denial of the claim. The
majority focused on the law in question—the ordinance which per-
mitted unelected city officers to be paid for unused sick, personal,
and vacation days. Whitman v. City of Burton, 305 Mich. App. 16
(2014) (on remand). The ordinance was similar to “standard, garden
variety collective bargaining provisions for wages and fringe bene-
fits.”9 The majority stated that the plaintiff’s citation of the ordinance
was not whistleblowing but simply involved a disagreement regarding
the proper interpretation of whether the administrative team could
waive the perks under the ordinance and whether Whitman was
bound by that group waiver. Therefore, this case is not the usual case
where a report of a violation constitutes conduct in the public interest.

(Continued on page 14)
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As an objective matter, plaintiff’s actions were against public interest,
and the defendants did not violate the law in the sense such violations
have been understood.  The majority once again looked at Whitman’s
conduct and stated that while he may have been entitled to his perks,
he was not entitled to the WPA’s protection where his conduct served
his own interest and harmed the public’s interest.10

The concurrence urged the Michigan Supreme Court to grant
leave if sought to consider the whistleblower claim in the context of
the plaintiff’s breach of an agreement to forego wages.  Since Whit-
man attended a meeting where the city administrators agreed to
forego wage benefits, he was bound to that agreement which he later
breached.  Any causal connection which existed was severed by his
breach of the agreement.11

The dissent stated that the Supreme Court’s conclusion that
Whitman engaged in protected activity is the law of the case.  In any
event, there is nothing in the statute that can establish a requirement
that the subject of the report must objectively advance the public in-
terest; neither that term nor anything like it is found in the statute.
The dissent stated that in any event, the public interest is served when
the violation of the law by a public official is reported.12

The panel did address the issue of causation, and the majority
found that there was insufficient causation to support a finding of a
violation.  The defendants were entitled to JNOV.  The majority fo-
cused on the amount of time that had elapsed from ordinance dispute
at the end of 2003 and beginning of 2004 to the decision not to reap-
point Whitman which was made in late 2007.  By Whitman’s own
admission, he never heard mention of the ordinance dispute from
the mayor and was not retaliated against in that ensuing time pe-
riod.13 In addition, the majority noted that a number of issues had
arisen with respect to Whitman’s performance.  The only evidence
concerning the mention of the ordinance dispute was at a meeting
with sergeants and lieutenants which was held after the decision not
to reappoint had been made.

The dissent stated that the majority opinion read like a
factfinder’s conclusions and that it was not the task of the court to
weigh evidence or to decide who it believes.  Instead, the court must
look at the evidence in a light most favorable to the non-moving
party.  The dissent focused on the meeting in December of 2007
which Whitman did not attend.  He asked persons who attended if
the reason for his reappointment was discussed and was told it all
goes back to the ordinance dispute.  The lack of temporal proximity
was only one factor.  The dissent stated that “a reasonable juror could
conclude the (ordinance issue) was still on the (mayor’s) mind when
he decided not to reappoint plaintiff.”14

On remand, the focus of the majority shifted from Whitman’s in-
tent to his actions.  His actions sought enforcement of a law that
harmed, rather than advanced the public interest.  According to the ma-
jority, the law in question was not a law to protect the public but rather
a simple listing of wages, benefits, and perks.  The proposed waiver
would actually help the public.  Whistleblowing assumes that the em-
ployee takes a risk of retaliation for uncovering the public employer’s
misconduct which did not exist in this case.  It was an attempt to get
perks not whistleblowing and is therefore not the usual case.  Whit-
man’s actions in an objective matter were against the public interest.15

The test crafted by the majority requires the law which the
whistleblower seeks to expose to scrutiny to relate to public malfea-
sance or corruption and the actions of the whistleblower to serve the
public interest.16 The language of the statute speaks to violations or

suspected violations of a law or regulation or rule and does not define
the purpose or intent of the law, regulation, or rule at issue. This is no
limiting language as to specific types of laws, nor any requirement that
enforcement must be for the public good.  The majority has used an
employee’s actions to replace motivation and is therefore able to reach
the same conclusion that Whitman’s conduct was not whistleblowing.

If the analysis used by the Court in Whitman with respect to
motivation is applied to the majority’s conclusion that the plaintiff’s
conduct must serve the public interest, the outcome  will be the
same—the clear and unambiguous language of the statute does not
suggest that conduct must be in the public interest.  The judicial con-
struction given by the majority is not permitted; the language of the
statute does not require it, and a court cannot impose it.

As puzzling as the majority’s treatment of Whitman’s activity as
not protected by the WPA, the dissent’s treatment of pretext is likewise
troubling.  The passage of time between the whistleblowing event and
the adverse employment action spans several years.  There was no di-
rect evidence of motivation, and there was evidence of misconduct on
the part of Whitman prior to the decision not to reappoint him.  

The dissent focuses on a meeting which occurred in December.
As a result of that meeting and the mayor’s comments, the dissent
stated a reasonable juror could conclude the ordinance issue was still
on the mayor’s mind when he made the decision.  Whether some-
thing is on the mind of the decision maker is far different than es-
tablishing pretext.  At least one witness testified at trial that he
remembered the mayor saying that he and Whitman started out on
the wrong foot over vacation pay but that they had “cleaned the
slate.”17 The witness testified that the mayor never said that the or-
dinance issue was why he did reappoint Whitman.  It is difficult to
imagine any case where a person accused of violating a law, regula-
tion, or rule would not have it on his or her mind.  Without additional
evidence, it simply does not establish pretext.  

The dissent’s interpretation would treat the fact of whistleblow-
ing as creating a presumption that it motivated the decision maker’s
action, which is not part of the McDonnell Douglas proofs.  The
Court in Debano-Griffin stated that a plaintiff may not merely raise
the issue that the employer’s reasons were pretextual; the plaintiff
must establish that the reasons were pretext for unlawful retaliation.18

Not surprisingly, an application for leave to appeal has been
filed with the Michigan Supreme Court.  Since the remand has cre-
ated more issues than it has resolved, it would seem to appropriate
for the Court to once again review the case.  The Court can resolve
the issue of whether the WPA has an element that the plaintiff’s ac-
tions must be for the public good.  In addition, the Court can also
address the issue of pretext in a case where there is a lack of temporal
proximity, unlike Debano-Griffin, and where defendants have artic-
ulated reasons for the adverse employment decision.  

— END NOTES —
1 493 Mich. 303, 831 N.W.2d 223 (2013).
2 393 Mich. App.220, 810 N.W.2d 1523 (2011).
3 455 Mich. 604, 612,622, 566 N.W. 2d 571 (1997).
4 Whitman, 293 Mich. App. at 231.
5 Whitman, 493 Mich. at 306, 321.
6 493 Mich. 167, 828 N.W.2d 634 (2013).
7 411 U.S. 792 (1973).
8 Debano-Griffin, 493 Mich. at 177-78.
9 Saad, p.3.  There are three separate opinions for each judge.  References to these opinions
will be by the judge’s name and page number of the opinion.

10 Saad, pp. 4-5.
11 O’Connell, p.1.
12 Beckering, pp. 3-5.
13 Saad, p.8.
14 Beckering, p. 7,9.
15 Saad, p. 4.
16 Saad, p. 4-5.
17 Plaintiff/Appellee’s Response to Defendants/Appellants Supplemental Authority, p. 10.
18 Debano-Griffin, 493 Mich. at 176. �
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BE NICE:  “THERE ARE
GOOD REASONS NOT TO
CALL AN OPPONENT’S 

ARGUMENT ‘RIDICULOUS’”
Stuart M. Israel

Legghio & Israel, P.C.

1.
In these pages, I have remarked on the ubiquity of invective in

legal argument.  I quoted one brief long on invective, short on sub-
stance.  It said that the other side’s Rule 12 motion “ignores settled
law and defies common sense,” is “absurd,” “overreaching and non-
sensical,” “outrageous and unsupportable,” “disingenuous and friv-
olous,” “artificial and legally insufficient,” “beyond com-
prehension,” and “utter nonsense and [defendants] know it.”1

Lawyers write this way despite civility codes, and against the
advice of every legal writing scholar and every advocacy teacher
that invective does not work.  Why do lawyers do this?  I have sug-
gested that invective remains with us because, contrary to the con-
ventional wisdom imparted in Legal Writing 101, it often does
work.  Some judges allow it to work.  I wrote in 2010:

Some judges indulge invective and, against all that is good
and true, are influenced by it.  Some judges ignore it,
thereby encouraging it, maybe recognizing that settle-
ments are sometimes induced by one side’s desire never
to see the other side’s abusive lawyer again.

Some judges just want to avoid the affray, and unfairly
treat perpetrator and victim exactly alike, unwilling to dif-
ferentiate between assault and self-defense.  Some judges
go to lengths to stay out of the path of pit-bull-litigators,
and so appease pit-bull-litigators.  Some lawyers get a lot
of mileage out of being pit-bull-litigators.

Some lawyers never forget what they heard in the student
lounge in the first few weeks of law school:  if you can’t pound the
facts or the law, pound the table.  

2.
But many judges do not indulge invective, and do not allow it

to work.  Take, for example, Judge Raymond M. Kethledge, in Ben-
nett v. State Farm Mutual Auto Ins. Co., 731 F.3d 584 (6th Cir.
2013).  He writes (at 585, citation omitted):

There are good reasons not to call an opponent’s argument
“ridiculous”….The reasons include civility; the near-cer-
tainty that overstatement will only push the reader away
(especially when, as here, the hyperbole begins on page
one of the brief); and that, even where the record supports
an extreme modifier, “the better practice is usually to lay
out the facts and let the court reach its own conclusions.”

In Local 1982, ILA v. Midwest Terminals of Toledo, Int’l., 560
Fed.Appx. 529 (6th Cir. 2014), Judge Danny Julian Boggs cited
State Farm and showed the pitfalls of a less extreme, but nonethe-
less hyperbolic, assertion:  that a case is “really quite simple.”  He
warned:

The danger with telling a federal court that a case is “really
quite simple” is that sometimes the case may turn out to
be simple in favor of your opponent.

Also citing State Farm, the Seventh Circuit, in First Weber
Group, Inc. v. Horsefall, 738 F.3d 767, 779 (7th Cir. 2014), took

the “opportunity to caution the parties and the bar that they should
not lightly label their opponents' arguments as frivolous.”

In State Farm, Judge Kethledge drew on his earlier opinion in
Big Dipper Entm’t LLC v. City of Warren, 641 F.3d 715, 719 (6th
Cir. 2011).  There he noted the appellants’ “notably harsh terms,
asserting that the district court ‘made no pretense’ of applying the
proper summary-judgment standard,” that the district court’s analy-
sis—“in a 32-page opinion”—was “cursory,” that the district court
“chose to disregard” the “voluminous and detailed analysis” of “ap-
pellants’ expert” and “so on,” and also asserting that opposing coun-
sel made “egregious misstatement[s]” to the Sixth Circuit, “etc.”
Judge Kethledge wrote:

Arguments like these—which casually impugn the mo-
tives of the district court or, more commonly, opposing
counsel—are regrettably common of late. So we think it
worthwhile to comment on them. In our view, a party
should think twice about questioning the district court's
integrity or that of opposing counsel. That two persons
disagree does not mean that one of them has bad motives.

The Michigan Court of Appeals seems to agree
that the “better practice” is to eschew invective.
See Morris v. Schnoor, 2014 WL 2355705
(Mich. Ct. App. 2014), at *53.

In Morris, the court imposed a $1,000 fine
on an attorney who, among other things, appealed
the trial court’s civil contempt citation against him
and his law firm.  The court disapproved of “the
disrespectful and blatantly contemptuous state-
ments” made by the attorney “in his appellate
briefs regarding the trial court,” specifically “the
numerous ad hominem and pejorative comments…which include but
are not limited to such outrageous and unprofessional statements as,
‘When the judiciary acts as the bitch for complainant, we get rulings
like this.’” (Emphasis in opinion).  The court wrote:  “Such derogatory
and undeserved comments serve no legitimate purpose, as they fail to
advance [the attorney’s] legal theories.”

3.
I’m all for no-uncertain-terms advocacy:  the other side’s ar-

gument lacks merit, or is without legal support, or has no factual
basis, and the trial court’s decision is contrary to three decades of
Sixth Circuit jurisprudence, or is wrong, etc.  Still, there is a line
that ought not to be crossed.  

You are probably over that line if you are asserting that the
other side’s argument is absurd, ridiculous, or frivolous, or that the
trial judge, in a cursory decision, chose to ignore pertinent evidence
and did not even pretend to follow the law, or, using a different b-
word, is biased in favor of the other side.  

Another clue that you are over the line is that you profligately
use adjectives and adverbs when referring to the other side, the other
side’s lawyer, the other side’s momma, and the horse the other side
rode in on.  And you likely are over the line if you are using adjec-
tives and adverbs to elaborate on the court’s imperfections.  

To coin a phrase, this is “really quite simple.”  No invective.  In-
vective may sometimes work, but when things are as they should be,
your invective will shoot you in the foot and hoist you with your own
petard.  Pound the law, or the facts, or both—but be nice.

— END NOTE —
1 See, e.g., Stuart M. Israel (1) “Legal Invective, the 24-Hour Rule, and Computer Aided
Civility” Vol. 20, No. 4, Labor and Employment Lawnotes 8 (Winter 2011); (2) “ ‘Utter Non-
sense’ Revisited: Invective in Legal Argument” Vol. 20, No. 3, Labor and Employment
Lawnotes 23 (Fall 2010); and (3) “With All Due Respect, Opposing Counsel’s Argument is
Utter Nonsense” Vol. 7, No. 1, Labor and Employment Lawnotes 10 (Spring 1997). �

“Nice is the best

policy.”
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FOR WHAT IT’S
WORTH
Barry Goldman

Arbitrator and Mediator

Suppose a member of a particular ethnic group is driv-
ing down the street and gets stopped by the cops. Suppose
there is no identifiable reason for the stop except that the
cops don’t like members of that particular ethnic group.
Suppose the cops search the car just for the fun of it. And
suppose they find a body in the trunk. What result?

We all learned the answer to that question in law school.
It was part of our training to “think like a lawyer.” The an-
swer is that the stop was illegal because it lacked probable
cause. The evidence is inadmissible because it is the fruit
of the poisonous tree. And the guy walks.

Non-lawyer spouses and other unenlightened types
protest when you tell them this story, but we were trained
to answer that this is what it means to live in a society
governed by the Rule of Law. The driver may be a bad
guy, but it is more important to be governed by the Rule
of Law than it is to punish any particular bad guy. Be-
sides, we were taught to say, the exclusionary rule makes
everybody better off. The cops spend their time more
wisely and efficiently and catch more bad guys in the
long run, and the system is better, more just, and more
fair.

“But,” our interlocutors say, “THE GUY HAD A
BODY IN HIS TRUNK!”

“Tut tut,” we say, “you are thinking in a crabbed and
restricted way. The Law does not concern itself with
such small beer. The Law is after far bigger game than
this.”

Let’s try again.

Take the case of W. H. Auden:

[I]n 1935 Auden gave himself in matrimony, to Erika,
Thomas Mann’s daughter, to provide her with British
nationality when the Nazis were about to revoke her
German citizenship. In the following year he per-
suaded John Hampson to marry a friend of Erika, the
actress Therese Giehse, who was also under threat
for her anti-Nazi activities. Auden paid all the ex-
penses involved. Hampson told a mutual friend who
had tried to dissuade him: “Wystan says, ‘What are
buggers for?’ ”*

What Auden did may have been a laudable act of gen-
erosity, but under American law it was also a crime. This
too is a difficult concept for non-lawyers.

One more. Consider the case of corporate “inver-
sion.” An American corporation re-incorporates in a
lower-tax country to avoid paying American taxes. Or
perhaps it allows itself to be acquired by one of its for-
eign subsidiaries. No one even pretends that the com-
pany’s true headquarters changes in this process.
Inversion is clearly a legal fiction, a transparent tax
avoidance gimmick. President Obama called it “unpa-
triotic” and “corporate desertion.” But under current
law inversions are legal.  
My point is that in the eyes of the law, what Auden did

is a crime, and what Pfizer wanted to do in selling itself
to London-based AstraZeneca is not. 
The theory is that the Rule of Law may be a painfully

slow and messy business — in the short term some bad
guys get off, some virtuous people are punished, the rich
and powerful are protected by corruption while the poor
and powerless are exploited — but eventually the arc of
history bends toward justice. 
One of the problems with this view is that we do not

live our lives in the context of the arc of history. We live
them according to the very specific circumstances of the
case before us. 
Someone once quoted to Isaiah Berlin the famous

phrase, “If you want to make an omlette you’ve got to
break some eggs.” Berlin responded, “The one thing we
can be sure of is the reality of the sacrifice, the dying and
the dead. But the ideal for which they die remains unre-
alised. The eggs are broken, and the habit of breaking
them grows, but the omelette remains invisible.” 
Bringing all this down to the level where most of us

live and work, suppose we have a grievant who deserves
to be fired. Any idiot can see that. He has the labor rela-
tions equivalent of a body in his trunk. But the language
of the CBA requires reinstatement. The arbitrator, a crea-
ture of the contract, upholds the Rule of Law and duly re-
instates him. All is as is should be.
But what if the arc of history doesn’t bend toward jus-

tice? What if the theory of the long game is mistaken?
What if all the exclusionary rule accomplishes is that we
have a lot of people driving around with bodies in their
trunks? How should I feel about putting all those rotten
bastards back to work and sustaining the discharges of all
those poor miserable grievants who did nothing more
blameworthy than fall on the wrong side of the contract
language? 
I know the answer I’m supposed to give to that ques-

tion. I’ve given it many times. I’m only saying that our
non-lawyer spouses and friends have a point.

— END NOTE —
* Letter to the editor, New York Review of Books, April 24, 2014. �



LABOR AND EMPLOYMENT LAWNOTES (FALL 2014)                                                                                                                                                     Page 17

SIXTH CIRCUIT 
UPDATE
Scott R. Eldridge
Brian M. Schwartz

Miller, Canfield, Paddock and Stone, P.L.C.

Pharmacist Who Shot At Burglar Does Not Have 
Public Policy Claim 

In Hoven v Walgreen Co, Docket No 13-1011 (June 2, 2014),
Jeremy Hoven, a former pharmacist and at-will employee of Wal-
green Co. who was terminated after he drew his concealed weapon
and fired it multiple times during an attempted robbery, filed suit
against Walgreen Co. alleging that he was terminated in violation
of public policy for exercising his rights of self-defense, defense
of others, and to carry a concealed weapon.  The United States
District Court for the Western District of Michigan granted Wal-
green’s motion for judgment on the pleadings, and the Sixth Cir-
cuit affirmed. 

On appeal, the Court considered whether Hoven was dis-
charged “for exercising a right conferred by a well-established
legislative enactment,” one of the three types of situations where
courts have found a termination violated Michigan public policy.
The Court considered and rejected each of the sources of public
policy relied upon by Hoven.  

First, the Court concluded that constitutional provisions could
not be the source of a public policy claim against a private em-
ployer.  Second, the Court explained that a Michigan criminal jury
instruction regarding the use of deadly force in self-defense could
not establish public policy because the instructions were the prod-
uct of a state bar committee and not a legislative body.  Third, the
Court concluded that although two Michigan statutes related to
self-defense, they did not confer a general right to engage in self-
defense.  Instead, they only provided a right to a rebuttable pre-
sumption regarding the use of deadly force or to argue a defense
to criminal prosecution.  Fourth, the statute providing a penalty
for carrying a weapon in violation of the statute did not provide a
right to carry a weapon.  Instead, it demonstrated that the right to
carry a weapon is limited.  Fifth, the Court rejected Hoven’s re-
liance on the regime for licensing concealed weapons.  The
statute, according to the Sixth Circuit, states that employers cannot
prohibit employees from applying for licenses or carrying a pistol
in compliance with the act.  But it also contains a provision stating
that it “does not prohibit an employer from prohibiting an em-
ployee from carrying a concealed pistol in the course of his or her
employment with that employer.”  According to the Court, the
statute “strikes a balance between the rights of employees to apply
for and carry concealed weapons and the interests of employers
in not having concealed weapons in the workplace.”  

Finally, the Court rejected Hoven’s claim that the statute was
unconstitutional.  Even if the Court struck the portion alleged to
be unconstitutional, the revised statute would still not provide a
basis for a public policy claim, according to the Sixth Circuit, be-
cause it would not provide a right to carry a concealed weapon on
an employer’s premises without fear of retaliation.

Public Defender Barred From Courtroom Not Protected 
by First Amendment

In Bright v Gallia County, Ohio, Docket Nos 13-3451, 13-

3907 (June 3, 2014), the plaintiff, Robert Bright, a former criminal
defense attorney who was terminated from his employment as a
public defender filed suit against a county court judge and others.
In response to an “emphatic and forceful motion,” the judge had
removed Bright from all cases before him and filed a grievance
against Bright with the Office of Disciplinary Counsel of the
Supreme Court of Ohio.  Bright’s employer subsequently termi-
nated him because he could no longer practice before the judge.
Bright sued, alleging various constitutional and state law claims.
The United States District Court for the Southern District of Ohio
denied the judge’s motion to dismiss based on absolute immunity
and dismissed all claims against all other defendants.  Bright and
the judge filed interlocutory appeals.

The Sixth Circuit reversed the denial of the judge’s motion
to dismiss on the basis of absolute judicial immunity.  It noted that
the judge’s actions fell short of expectations, but they were judicial
in nature because the judge took action in the criminal cases over
which Bright had been appointed.  Thus, according to the Sixth
Circuit, the judge’s actions were protected.  

Turning to Bright’s claims against his employer, the Sixth
Circuit held that Bright’s conduct, which consisted of filing mo-
tions and criticizing the judge’s handling of proceedings, were not
protected by the First Amendment.  The Sixth Circuit also af-
firmed dismissal of Bright’s equal protection, due process, and
state law tort claims.

Employer’s Deviation from Performance Improvement 
Plan Is Evidence of Pretext for Retaliation 

In Montell v Diversified Clinical Services, Docket Nos 13-
6186, 13-6231 (June 27, 2014), the plaintiff, Marla Montell, a fe-
male employee who was on a performance improvement plan,
filed a sexual harassment complaint against her supervisor.  The
following day, the supervisor told Montell that she should resign
or be fired.  The day after that, Montell resigned.  The United
States District Court for the Eastern District of Kentucky dis-
missed all of Montell’s claims.  On appeal, the Sixth Circuit re-
versed dismissal of the retaliation claim only.   

Initially, the Court determined that there was sufficient evi-
dence that Montell had a good faith, reasonable belief that she was
reporting unlawful harassment.  It explained that whether she ac-
tually held a good faith belief was a question of credibility for the
jury.  Addressing causation, the Court noted that temporal prox-
imity can be enough to establish the causation element of a prima
facie case of retaliation, but added that Montell was not relying
on temporal proximity alone, including the supervisor’s comments
that she should resign or be fired.  The Court concluded that Mon-
tell could satisfy the “but-for” test from the Supreme Court’s Uni-
versity of Tex Sw Med Ctr v Nassar decision — that an employee
“establish that…her protected activity was a but-for cause of the
alleged adverse action by the employer.”  

The Sixth Circuit explained that Diversified Clinical Services
was not following a decision path previously decided.  Instead, its
deviations from the performance improvement plan “do not ac-
cord with either the timing of the termination previously contem-
plated or with the manner in which that decision was being made.”
The Court concluded that the deviation was evidence of retalia-
tion.  Finally, the Court concluded that Montell established pretext
because there was contradictory evidence undermining the con-
clusion that termination was inevitable following the performance
improvement plan.  �
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UNITED STATES SUPREME
COURT UPDATE

Regan K. Dahle
Francyne Stacey

Butzel Long

First Amendment Prohibits Requiring Home Healthcare
Aides to Support Union.

The issue in Harris v. Quinn, No. 11-681; 573 U.S. __
(2014) was whether home healthcare aides providing as-
sistance to Medicaid recipients in Illinois could be required
to pay a fee associated with union representation.  The
plaintiffs in Harris provided home healthcare to disabled
patients through a Medicaid-waiver program run by the
State of Illinois.  Under that program, a group of employ-
ees worked in what was commonly referred to as “the Re-
habilitation Program.” Those employees were considered
employees of the State solely for the purpose of collective
bargaining, but were, in all other respects, employees of
the patients for whom they cared.  Employees in the Re-
habilitation Program elected the SEIU as their union, and
the State negotiated a collective bargaining agreement with
the SEIU.  The agreement contained an agency-fee provi-
sion requiring those bargaining unit members who did not
opt to join the Union to nevertheless pay a Union fee.  A
group of employees in the Rehabilitation Program sued the
State of Illinois and the Union alleging that the “fair share”
fees they paid violated their First Amendment rights.  

The Seventh Circuit Court of Appeals rejected the
plaintiffs’ arguments and dismissed their claims.  The
plaintiffs sought cert, and the Supreme Court granted the
petition. The Supreme Court reversed the decision of the
Court of Appeals.  In an opinion written by Justice Alito,
the Court refused to extend to the plaintiffs in this case,
who were deemed by Illinois law to be public employees
solely for the purpose of unionization, a line of cases ap-
plying to true public employees.  The Court held that be-
cause the State was only permitted to bargain over the
terms and conditions of the employees’ employment that
were controlled by the State, and because consequently,
most mandatory subjects of bargaining would have been
outside the purview of the State’s right as to these employ-
ees, the rationale for allowing the agency fee in true public
sector cases did not apply here.  

Because there was no precedent that could be applied
to determine the constitutionality of the agency fee as to
these employees, the Court analyzed the constitutionality of
the payments under “generally applicable First Amendment
standards.”  The Court held that the agency fee provision in
this case could not pass First Amendment scrutiny because
it did not “serve a compelling state interest that could not be
achieved through means significantly less restrictive of as-

sociational freedoms.”  Specifically, the Court noted that the
agency fee did not serve any compelling state interest be-
cause it did little to promote labor peace or the welfare of
the personal assistants.  As a result, the Court struck down
the agency-fee provision as violating the First Amendment.

Recess Appointments to NLRB Held Invalid

On June 26, 2014, the United States Supreme Court
issued its decision in NLRB v. Noel Canning, et al., No.
12- 1281; 573 U.S. ____ (2014).  The case arose out Noel
Canning’s petition for review of an NLRB decision finding
that it violated NLRA sections 8(a)(1) and 8(a)(5).  The
D.C. Circuit Court denied the Board’s petition for enforce-
ment because, among other things, it held that the NLRB
did not have a quorum and, therefore, could not lawfully
issue any findings in the case.  In reaching this conclusion,
the Circuit Court focused on the legitimacy of President
Obama’s January 2, 2012 appointments of three Board
members pursuant to the Recess Appointments Clause of
the Constitution, Article II, Section 2, Clause 3 (Clause).
At the time the appointments were made, the Senate, op-
erating under a unanimous consent agreement, was meet-
ing in pro forma sessions every three business days
although the agreement also provided that no business
would be conducted during the pro forma sessions

The D.C. Circuit agreed with Noel Canning’s argu-
ment that recess appointments are only constitutional when
made during inter-session recesses.  Consequently, since
the appointments in question were made during an intra-
session recess they were not constitutionally valid.      

The Supreme Court affirmed the D.C. Circuit on dif-
ferent grounds.  First, the Court held that the Clause applies
to both inter and intra-session recesses.  Further, the Court
found that the words in the Clause — “vacancies that may
happen” — apply to vacancies that arise both prior to and
during a recess period.  Finally, and most importantly, the
Court determined that the length of a particular recess is
the controlling factor in assessing whether a recess ap-
pointment is constitutionally valid: “In sum, we conclude
that the phrase “the recess” applies to both intra-session
and inter-session recesses. If a Sen ate recess is so short that
it does not require the consent of the House, it is too short
to trigger the Recess Appoint ments Clause. See Art. I., §5,
cl. 4. And a recess lasting less than 10 days is presump-
tively too short as well.”     

Applying its ruling to the Noel Canning facts, the
Court concluded that the pro-forma sessions in January
2013 were sessions for purposes of the Clause - the Senate
did not do any business during its sessions but retained the
capacity to do so.  It then found that the three day recesses
in between sessions were too short to trigger operation of
the Clause and, therefore, the appointments of the three
Board members were invalid.   �
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MERC UPDATE
Lin-Chi Wang

White, Schneider, Young & Chiodini, P.C.

A summary of two recent decisions issued by the Michigan
Employment Relations Commission follows.  Decisions of the
Commission may be reviewed on the Bureau of Employment Re-
lations’ website at www.michigan.gov/merc.

University of Michigan -and- Graduate Employees Organ-
ization, AFT MI, AFT, AFL-CIO, Case No. R11 D-034 (June 10,
2014)

Petitioner, Graduate Employees Organization, AFT MI, AFT,
AFL-CIO (hereinafter “Petitioner”), filed a petition for a repre-
sentation election on April 27, 2011 and amended its petition on
January 13, 2012.  Petitioner sought to represent a unit of Gradu-
ate Student Research Assistants (GRSAs) at the University of
Michigan (hereinafter “University”).  The University did not op-
pose the petition.  However, when the University and Petitioner
entered into an agreement for a consent election, the Michigan
Employment Relations Commission (hereinafter “Commission”)
declined to conduct the election.  The Commission reasoned that
it was bound by its previous decision in Regents of the Univ of
Michigan, 1981 MERC Lab Op 777 (hereinafter “1981 decision”)
where the Commission concluded that graduate research assistants
(GRAs) were not public employees within the meaning of the
Public Employment Relations Act (PERA).  The Commission
held that GRSAs are no different than the GRAs from the 1981
decision and dismissed Petitioner’s petition.

Petitioner filed a motion for reconsideration in October 2011.
Students Against GRSA Unionization and the Michigan Attorney
General opposed Petitioner’s motion and both filed a motion to
intervene.  In December 2011, the Commission denied both mo-
tions to intervene and granted reconsideration of its decision to
dismiss the petition.  The Commission referred the case to an ad-
ministrative law judge to conduct an expedited evidentiary hearing
on a material change of circumstances since its 1981 decision to
warrant a finding that some or all GSRAs were now employees
under PERA. 

The Commission’s decision on Petitioner’s motion for recon-
sideration was suspended due to the Legislature’s adoption of
2012 PA 45 (Act 45) in March 2012. Act 45 amended the defini-
tion of “public employee” in § 1(a) of PERA to broadly omit grad-
uate student research assistants from the definition of public
employee entitled to representation and collective bargaining
under PERA.  The Petitioner filed a federal suit challenging the
constitutionality of Act 45 and the University joined as an inter-
vening plaintiff.  On February 5, 2014, the federal district judge
issued a decision on summary judgment holding that Act 45 vio-
lated the Michigan Constitution, rendering Act 45 invalid and un-
enforceable. 

Thereafter, the Commission resumed its consideration of Pe-
titioner’s petition for the GSRAs.  The Commission applied the
“master-servant” relationship test to determine whether GSRAs
were performing work more in pursuit of their own degrees or
whether their work leaned more towards advancing the mission
of the University.  The Commission considered ample evidence
provided by Petitioner and the University.  For instance, evidence

was introduced that GSRAs now had to keep regular hours and
seek permission from their supervisors to take time off unlike their
predecessor GRAs from the 1981 Decision whose schedules were
more flexible.  Moreover, GSRAs were considered employees
under other laws, such as Title VII of the Civil Rights Act and the
Michigan Whistleblower’s Protection Act.  Most significantly, the
University considered GRSAs as employees for its own purposes. 

The Commission, while taking into account the University’s
position regarding the GSRAs employment status, found it not de-
terminative of whether the GSRAs were employees for purposes
of PERA. Ultimately, the Commission concluded that the
GRSAs’ research was too intertwined with their academic goals
to be considered employees under PERA. Therefore, the Com-
mission dismissed Petitioner’s petition. 

Pontiac School District -and- Pontiac Education Associa-
tion, Case No. C12 D-079 (May 20, 2014)

Charging Party, Pontiac Education Association, filed an Unfair
Labor Practice Charge (ULP or Charge) on April 23, 2012 alleging
that Respondent violated sections 10(1)(a) and (e) of the Public
Employment Relations Act (PERA).  Specifically, Charging Party
alleged that Respondent repudiated the “Reduction in Personnel,
Layoff and Recall” provision of the parties’ collective bargaining
agreement (CBA) by unilaterally changing existing terms and con-
ditions of employment, and by laying off members of the Charging
Party’s bargaining unit.  The CBA in question expired August 31,
2011.  Despite filing of exceptions by the Charging Party, the Com-
mission upheld the ALJ’s dismissal of the charge. 

Vital to the Commission’s dismissal was the Legislature’s
adoption of 2011 PA 102 and 103 on July 19, 2011, which revised
and amended provisions of the Revised School Code and section
15 PERA, respectively.  Public Act 103 added several provisions
to prohibited subjects of bargaining, including “any decision by
the public school employer regarding placement of teachers” and
decisions regarding layoff and recall.  MCL 423.215(3)(j) and (k).
The Commission found that the amendments applied to the parties
because their CBA expired after the adoption of the amendments. 

The Commission reasoned that the Respondent had no duty
to bargain over the lay off and recall of Charging Party’s members
in April 2012 because those procedures were prohibited subjects
of bargaining under § 15(3)(k) of PERA.  The Commission also
found that the Respondent had no duty to adhere to past practices
or bargain about practices permitting members to meet with ad-
ministrators before their positions were eliminated and give mem-
bers an opportunity to choose their new assignments because those
practices became prohibited subject of bargaining under § 15(3)(j)
of PERA.

Additionally, the ALJ and Commission rejected Charging
Party’s argument that the Respondent had a duty to continue to
apply the terms of the expired contract because they had not
reached a successor contract and were not at impasse.  Consider-
ing that Public Act 103 now made certain terms of the contract
prohibited subjects of bargaining, the Commission held that Re-
spondent’s action was justified where “[a]n employer is not re-
quired to bargain to impasse or agreement before taking unilateral
action on an illegal subject of bargaining…” citing Michigan State
AFL-CIO v MERC, 453 Michigan 362, n 9 (1996). Therefore,
Charging Party’s charge was dismissed.   �
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MERC NEWS
Ashley Olszewski

Paralegal, Bureau of Employment Relations

• MERC decisions from the years 1969-1987 are now available
online on MERC’s website at www.michigan.gov/merc.  MERC
worked with the Library of Michigan to digitize and provide on-
line access to these documents as part of the Library's responsi-
bility to collect and preserve state government information. 

• Please be on the lookout for the publication of MERC’s sec-
ond-ever Annual Report, which will be available on MERC’s
website in the latter part of this year. 

• The Michigan Employment Relations Commission/Bureau of
Employment Relations will be hosting a half–day constituent
training program on March 26, 2014 and a full-day fact finder
and Act 312 arbitrator training on March 27, 2015. Constituent
training topics to be covered include: MERC decision update,
Amended Act 312 and general administrative rules, freedom to
work, settlement trends, and grievance mediation. Arbitrator and
fact finder training, which constituents may attend, will cover
topics including: fact finding recommendation considerations,
school finance/deficit elimination plans, and local government
fiscal health/how a financial emergency works. The programs
will be held at Schoolcraft College, located at 18600 Haggerty
Road, in Livonia. Registration and agenda information will be
available in December.  

• At the recommendation of its Advocates’ Advisory Committee,
MERC, at its June 10, 2014 meeting, amended its policy regard-
ing Application to and Removal from MERC’s Act 312 Arbi-
trator and Fact Finder Panels.  This amendatory language is
intended to ensure that an individual placed on the 312 panel
possesses the knowledge and ability to prepare a cogent, well-
written, and well-considered award. The Amendment to the Pol-
icy reads as follows:

1. An applicant must have (i) conducted hearings in two
or more fact finding matters and (ii) issued two or
more written fact finding reports.  

The Commission may waive this requirement for rea-
sons stated on the record based on the applicant’s ex-
tensive experience and/or background; the applicant’s
ineligibility to be placed on the fact finding panel be-
cause of prior State employment, or; other extraordi-
nary reasons.  

2. Before serving as chair on a 312 panel, an applicant
must attend a comprehensive MERC training pro-
gram and/or participate in a MERC “shadowing” pro-
gram, unless specifically waived by the Commission.  

3. Failure to meet the above requirements does not pre-
clude the parties from stipulating to the appointment
of an individual to act as their Act 312 chairperson. 

• On June 23, 2014, the Bureau of Employment Relations wel-
comed Ashley Olszewski to serve as its paralegal. Ashley
worked for five years as a family law paralegal and concurrently,
for two years as an HR specialist with an IT staffing firm. In
2009, she earned her B.S. in paralegal studies from Eastern
Michigan University, and in 2012, earned her master’s in public
administration with a concentration in human resources from
Wayne State University. �

LITIGATION IN A SHORT-
ATTENTION-SPAN WORLD

Stuart M. Israel
Legghio & Israel, P.C.

1. Litigation is a Blunt Instrument
Litigation sometimes is the best alternative.  It sometimes is

necessary.  Sometimes it does justice.  Or rough justice.  But often
it is more about dispute resolution than justice.  Litigation is a
blunt instrument.

Abraham Lincoln knew this.  He wrote:  “Discourage litiga-
tion.  Persuade your neighbors to compromise whenever you can.
Point out to them how the nominal winner is often a real loser—
in fees, expenses, and waste of time.”1

Voltaire learned this from experience.  He wrote:  “I was
never ruined but twice—once when I lost a lawsuit and once when
I won one.”2

I quote Lincoln, Voltaire, and others when I counsel clients
to consider compromise.  A reasonable settlement is certain.  A
good case is not.  In litigation, bad things can happen to good
cases.3

The poet George Herbert advised:  “A lean compromise is
better than a fat lawsuit.”4

Ambrose Bierce defined litigation:  “A machine which you
go into as a pig and come out of as a sausage.”5

There is the Gypsy curse:  “May you have a lawsuit in which
you know you are in the right.”

Judge Learned Hand observed:  “…as a litigant I should
dread a law suit beyond almost anything else short of sickness and
death.”6

Charles Dickens described the Court of Chancery…

…which gives to monied might, the means abundantly
of wearying out the right:  which so exhausts finances,
patience, courage, hope; so overthrows the brain and
breaks the heart; that there is not an honourable man
among its practitioners who would not give—who does
not often give—the warning, “suffer any wrong that can
be done you, rather than come here!”7

So, I make sure my clients know that the wheels of justice
turn slowly, and sometimes go off the rails.  My clients may
choose to litigate, and to spend millions for defense and not a
penny for tribute, but their decisions are fully informed.  Or so I
thought.

2. A Short-Attention-Span World
I now think that Lincoln, Voltaire, Herbert, Bierce, Hand,

Dickens, and I may have been a little too pollyannaish.  Things
are worse than we thought.

My second thoughts came when I read “Fourteen Tips to
Make You a Better Litigator,” Vol. 40, No. 3 Litigation (Spring
2014), by Don Bivens.

Mr. Bivens is the chair of the ABA Section of Litigation and
a litigator of more than 30 years’ experience.  His article offers
some useful advice.  His tip number 1, however, caused me to
question whether I underestimate the perils of placing one’s
clients’ fates in the hands of randomly-drawn black-robed gov-
ernment employees.  
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Here is Mr. Bivens’ tip number 1:

News flash.  Not all trial judges, even the best, have the
time or resources to read every page the parties file be-
fore every hearing.  Life intervenes.  The judge may only
read your first paragraph.  The judge may flip to the last
page hoping your conclusion will spell out what you
want the court to do.  Perhaps time will allow the judge
to skim the headings of your motion.  Write with these
realities in mind.

This was a “news flash” for me.  I have encountered judges
on both ends of the quality spectrum, and many in between—from
conscientious, diligent, informed, humble, insightful, wise judges
at the one end to those disappointing in every respect on the other
end.  Still, in my most cynical moments it never occurred to me
that any judge totally ignored my painstakingly-drafted, exhaus-
tively-researched, persuasively-presented, pared-down to the gov-
erning word and page limits, carefully spell-checked,
impeccably-reasoned brief.  

Or that the judge may have glanced only at the first para-
graph.  Or only at the conclusion.  Or only at the headings.  Or,
that maybe the judge read only every third paragraph.  Or only
every fifth word.  Or only the certificate of service.

Okay, I knew that some judges eschew brief-reading, and just
peruse summaries done by law clerks.  This is not a crime.  Or at
least it’s not a felony.  And, I rationalized, the typical law clerk
went to a pretty good law school, and got pretty good grades, and
is pretty smart, and has months of experience.8

I knew, too, that the rare judge didn’t read the briefs, only
skimmed the law clerk’s summary, did not understand the issues,
and otherwise was lost in the ozone.  

Often, such judges open motion hearings with an admoni-
tion:  “Counsel, I have read the briefs.  Do not take up the court’s
valuable time by repeating material from your briefs.”  “No
problem, judge,” I think, “I’ll concentrate my presentation on
the outcome-determinative facts and the governing Supreme
Court decisions which I left out of my brief so I could surprise
you with them here at the oral argument.”

Now, however, Mr. Bivens has alerted me that in this short-
attention-span world, things are much worse than I thought.  He
reveals that “even the best” judges may only read a brief’s first or
last page, or just “skim the headings.”

3. What is to be Done?
I’ve always tried to follow the laws of primacy and recency

in writing briefs.  I’ve made efforts to write short sentences in
short paragraphs that are reader-friendly.  My mistake, it seems,
was in assuming that there was a reader out there.  

I thought that someone—the judge or a law clerk or at least
the summer intern—actually read pages 2-24 as well as pages 1
and 25, and read them pretty much in numerical order.  Live and
learn.  Now that I know about Mr. Bivens’ tip number 1, I see that
I did not have the right level of cynicism, pessimism, skepticism,
and realism required to suitably counsel clients to consider the
compromise needed to avoid becoming sausage. 

So, I need to take Mr. Bivens’ advice and “write with these
realities in mind.”  I have to work on getting the facts, the law,
and the human story into my first sentence.  And into my last sen-
tence.  And maybe into the title.  Here is an early effort:

MOTION OF PLAINTIFF, A CHURCH DEACON AND
MILITARY VETERAN WITH TWO PUPPIES AND THREE
KITTIES, WHO WAS UNFAIRLY AND DISCRIMINATO-
RILY FIRED BY HIS HEARTLESS, EVIL, SCOFFLAW

BOSS IN VIOLATION OF TITLE VII AND A PLETHORA OF
CASELAW CITED AT PAGES 11-13, CAUSING PLAINTIFF,
HIS WIFE, AND HIS SIX KIDS (TWO OF WHOM HE RES-
CUED FROM WAR-TORN, FAMINE-PLAGUED THIRD-
WORLD COUNTRIES AND ADOPTED) CATASTROPHIC
ECONOMIC LOSS AND SEVERE AND DEBILITATING

MENTAL ANGUISH—AND TO BE NO LONGER ABLE TO
ENJOY THE BEACH, LONG WALKS IN THE RAIN, AND
ITALIAN FOOD—FOR SUMMARY JUDGMENT AGAINST
DEFENDANTS, THE AFOREMENTIONED EVIL BOSS
AND THE CORPORATE SHELL BEHIND WHICH THAT

NO-GOODNIK BOSS IS TRYING TO HIDE

BRIEF IN SUPPORT

CERTIFICATE OF SERVICE ON THE UNSCRUPU-
LOUS DEFENSE ATTORNEY REPRESENTING THE NO-

GOODNIK BOSS AND HIS SHAM CORPORATION

I am working on editing this down to 140 characters so that
I can file by tweet.

Once I fully adjust to the new brief-writing realities, I will move
on to Mr. Bivens’ tip numbers 2-14.  Then, I’ll go to his 15 “secrets
for success” in litigation revealed in a later Litigation article.9

That’s a total of 29 self-improvement tips.  Nice.

In sum, we must take resolute action to grow as lawyers and
human beings.  Self-improvement is a matter of personal choice
and individual will.  As Woody Guthrie said, you “gotta walk that
lonesome valley” and you “gotta walk it by yourself.”10 And, as
Steven Wright said:  “I went to a bookstore and asked the sales-
woman ‘Where’s the self-help section?’  She said if she told me
it would defeat the purpose.”11

— END NOTES —
1 Abraham Lincoln, “Notes for a Law Lecture” (July 1, 1850). See http://www.abrahamlin-

colnonline.org/lincoln/speeches/lawlect.htm.

2. Voltaire (1964-1778) was a French writer during the Enlightenment and, inter alia, an

anti-Semite. See http://quotationsbook. com/quote/22730/ and http://wwwlnytimes.com/

1990/09/30/books/1-voltaire-and-the-jews-50990.html.

3 See Stuart M. Israel, “Counseling Clients to Consider Compromise: The Benefits of Me-

diation” at 20 The Practical Litigator 5 (January 2009).

4 George Herbert (1593-1633) was a “Welsh-born English poet, orator and Anglican priest.”

See http://www.ecel.org/ccel/herbert.

6 Ambrose Bierce, The Devil’s Dictionary (Dover ed. 1993). The litigation definition was

first collected in Bierce’s The Cynic’s Word Book (1906).

6. Quoted in Farmer v. Arabian American Oil Co., 379 U.S. 227, 239 (1964), citing Address

of Learned Hand, 3 Assoc. of the Bar of the City of New York, Lectures on Legal topics

(1926) at 105.

7 Charles Dickens, Bleak House (1853), chapter 1

8 One must be philosophical about this. After all, the legal profession seems to be alone

among professions in ceding its scholarly journals to the editorial judgment of second and

third year students, often chosen because of their mastery during their first year of law

school of the various societal purposes of the criminal law and effective ways to transfer

Blackacre without violating the rule against perpetuities.

9 Don Bivens, “Our Members Share Secrets for Success,” Litigation,Vol. 40, No. 4 (Summer

2014) at 4.

10 This is from the song “Lonesome Valley” which was not about brief writing, but kind of

was about self-help.

11. If you want to find the source for this quote, look it up yourself. �
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TEN MEDIATION 

DOs AND DON’Ts

David B. Calzone
Mediator

1. DO evaluate whether the time is ripe for mediation.
In mediation, timing can be a critical component for success, particularly

when you are considering mediation early in the litigation or pre-litigation.
There are no absolute rights or wrongs in terms of evaluating whether the timing
is right for mediation.  Early mediation in an appropriate case can be a useful
tool for resolving litigation without the significant monetary and personal costs
of protracted litigation.  For early mediation to be successful, however, the par-
ties must have a reasonably clear preliminary vision of the facts, important legal
principles and strengths and weaknesses of their respective cases.  If the parties
jump into mediation before they know enough about the facts and law in their
respective cases to conduct a preliminary assessment of their and their oppo-
nent’s strengths and weaknesses, early mediation becomes the litigation equiv-
alent of football’s Hail Mary – exciting and unpredictable, but nearly always
unsuccessful.

As they say, “it takes two to Tango.”  Before deciding whether to jump
into an early mediation, do your best to determine whether the other side has
sufficient information at an early stage to participate responsibly in a mediation.
In employment cases, the employer often has considerably more information
at its disposal than the plaintiff(s).  If the plaintiff lacks critical information at
an early stage of the litigation, mediation may be premature, and it may be nec-
essary to allow some discovery to occur – an exchange of documents or a dep-
osition or two – before mediation becomes meaningful.  

2. DON’T mediate without adequately preparing your client for the me-
diation process.
Although the need to prepare the client for mediation may seem like a

“no-brainer,” this is an area that often causes mediations to begin to unravel be-
fore they get started.  It is critical that you and your client develop a clear view
of what the client hopes to achieve in mediation.  “Settlement,” standing alone,
is a meaningless objective unless you and your client develop a mutual under-
standing of what a satisfactory settlement may look like.  Meet with your client
to reach agreement on mediation objectives.  Keep in mind that it is not enough
merely to discuss monetary terms.  Non-monetary issues frequently derail me-
diations when counsel has not adequately prepared and reached agreement with
his/her client on such issues.  If you are a plaintiff’s attorney and surmise that
an employer is likely to want a settlement agreement to include provisions on
confidentiality, no-rehire and non-disparagement, make sure you discuss such
provisions and reach agreement with the plaintiff on the plaintiff’s position be-
fore you ever get to the mediation.

I keep talking of “agreement” with your client for a reason.  The nego-
tiations in any successful mediation should always begin between the respec-
tive attorneys and their clients, before moving to the center stage of
mediation.i Make no mistake, you as counsel are engaging in a negotiation
process with your client in order to reach agreement on mediation positions.
Without engaging in such pre-mediation negotiations with your client, you
will start the mediation largely adrift, floating – in the words of former Sec-
retary of State Dean Acheson – hither and yon until bounced about by more
purposeful craft. 

As part of these pre-mediation negotiations, discuss with your client po-
tential problems and weaknesses with the case in an open and frank manner.
Do not leave it to the mediator to be the first person to point out possible flaws
in the client’s case.  If you do, you will undercut your own credibility with
your client, and you will run the risk of having a client bolt from the mediation
in anger or erect impenetrable emotional barriers to a reasonable assessment
of the weaknesses in his/her case.  The same holds true for the monetary value
of the case.  If the client has unrealistic expectations, it is critical that you do
your best in pre-mediation negotiations to educate your client about possible
realistic outcomes and potential costs of the litigation.  The mediator will ul-
timately be an important tool in addressing and, if need be, modifying these
expectations, but his/her job will be facilitated if you have laid the ground-
work ahead of time.

In cases where a client is particularly emotional, feels abused or betrayed,
believes (as is often the case with management) that an important principle

needs to be supported and wants his/her “day in court,” make sure that the client
understands that his/her best opportunity to have a “day in court” may well be
at the mediation.  As everyone knows, an incredibly small percentage of litigants
in employment cases ever actually have their “day in court.”  There are many
hurdles that must be passed before a client will ever see the inside of a court-
room.  The belief that many litigants have that they will be “vindicated” at trial
is often a hollow one.  Educate the client about those hurdles and about the fact
that settlement can be a form of vindication.  They will have ample opportunity
in mediation to express their strong beliefs, concerns or emotions to the medi-
ator, and through the mediator and written summaries, to the other party.  Set-
tlement and compromise do not equate to capitulation.  If your client does not
understand this going into mediation, your likelihood of success at mediation
is greatly diminished. 

Try to avoid letting your client draw rigid lines in the sand during these
pre-mediation negotiations.  Encourage your client to approach the mediation
with an open mind, to recognize that settlements always require flexibility and
compromise.  Make sure your client understands that his or her pre-mediation
“last best offer” may well be impacted by information learned as a result of the
give and take of mediation.

3. DO prepare a concise written summary that you are willing to share
with your opponent and that outlines important litigation risks.
As you draft mediation summaries, keep in mind that mediators are not

fact-finders.  They will not decide issues of credibility or fact; they will not
make any legal determinations; they will not award any damages.  The best me-
diation summaries highlight the salient facts supporting your claims or defenses,
the weaknesses in the arguments that will likely be advanced in opposition and
the litigation challenges that should persuade the other side to settle.  Keep them
concise – no more than ten pages – and avoid long, rambling discussions of
case law.  The mediators likely know the law, as do your opponents.  Pick one
or two cases that effectively illustrate your legal theories, and if you are fortunate
enough to have the “brown cow” case, make sure the mediator and your oppo-
nent are aware of it.

If you feel the need to discuss economic damages in detail, resist the temp-
tation.  Such arguments are rarely helpful and are often counterproductive in
that they appear to unduly inflate or deflate the settlement value of a case.  Stick
to the basic economic facts – how much was the plaintiff earning when termi-
nated, how long has the plaintiff been out of work, what was the value of the
plaintiff’s benefits, what mitigation efforts were undertaken if any, has the plain-
tiff secured other employment and, if so, at what earnings rate?  

I always recommend that the parties exchange mediation summaries, even
when mediation occurs near the outset of a case.  If you are early in the case
and do not want to “tip off” your opponent about a fact or document that may,
for example, be used to test credibility, leave that out of the summary and send
it to the mediator in a side letter.  

Why exchange?  As I said earlier, the mediator is not a fact-finder.  He/She
cannot impose a settlement.  Therefore, convincing the mediator of the merits
of your position, while helpful, will not settle the case.  The only way you are
going to achieve a satisfactory settlement is if you can convince the other side
that the settlement you ultimately propose in mediation is in their best interest.
The best way to start that process is to provide the other side with a cogent,
well-reasoned summary that gives them pause about the strength of their case.
Use the summary to illustrate the challenges they will face in litigation and the
risks of an undesirable outcome.  You are never going to persuade the other side
that their claims or defenses are unmeritorious, but you can use the mediation
summary to provide them with reasons for why a reasonable settlement makes
sense.  Advocates who insist on “confidential” mediation summaries lose an
important opportunity to speak to the other side about the case and its potential
outcome and settlement value (or lack thereof).  

Keep in mind that shrill, overly aggressive and threatening arguments
in mediation summaries are counter-productive.  You will likely be tuned out
by your opponent’s client.  Likewise, do not substitute exaggeration for zeal-
ous advocacy.  You will lose credibility with the mediator and your opponent
if you exaggerate without sufficient support.  Make sure your client under-
stands this concept.  The client should not make “all, none, every time or
never” assertions during the mediation unless they are in fact true and amply
supported.  Credibility is critical to the success of any mediation.  Even though
you will likely never persuade the other side that your claims or defenses have
merit, you must at least convince them that you will make credible arguments
in support of those claims or defenses.  If you fail to do that by overstating
your case or making shrill arguments, your settlement proposals will likely
fall on deaf ears.
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4. DON’T insist on argumentative opening statements in evaluative me-
diations.
The most common form of mediation is evaluative mediation, where the

mediator meets separately with the parties in caucuses to discuss strengths and
weaknesses of the case and the merits of settlement proposals.  Facilitative me-
diation is a process in which the parties remain together for much, if not all, of
the mediation and engage in an exchange of ideas and arguments, facilitated
by the mediator.  This form of mediation is used far less than evaluative medi-
ation by practitioners in Michigan.

In evaluative mediations, however, attorneys sometimes want an oppor-
tunity to present opening statements in introductory meetings with all parties
present.  Resist that temptation.  Use an exchanged mediation summary as your
opening statement.  I have spent too many hours undoing the damage done by
an overzealous advocate’s opening statement which had the effect of alienating
the other side.  If your client insists on an opening statement, be brief and re-
spectful.  Don’t inadvertently close the door to meaningful compromise by the
zealousness of your advocacy.

5. DO develop your negotiation strategy, with input and agreement from
your client, before the mediation.
This once again seems like “no-brainer” advice.  Too often, however, lit-

igants and even experienced counsel enter mediation without a clear idea of
where they want to end up and how to get there.  I once started a mediation at
9:00 a.m. and did not receive an initial settlement proposal from the plaintiff
until late in the afternoon.  The pre-mediation negotiations I talked about earlier
did not start until the first caucus of the mediation.  Most of my time was spent
waiting patiently for each side to reach a consensus on initial settlement pro-
posals following my efforts to steer them in a productive direction. When they
finally did – not long before the end of the business day – they were nearly a
million dollars apart.  It ended up being a late night, although a settlement was
ultimately reached.

You should conduct a risk analysis with your client as you develop your
negotiation strategy.  What is your likelihood of success in percentage terms
given a realistic assessment of strengths and weaknesses on each side of the
“v”?  What are the likely damages that will be awarded in the event of a suc-
cessful trial?  Discount those damages by the realistic percentage risk of suc-
cess or failure posed by the litigation.  Remember to advise your client to
keep an open mind in terms of your risk assessment when you reach the me-
diation.  The mediator may offer a risk assessment that differs from your
own based on information that comes out during the course of the media-
tion.

Once you have realistically evaluated your case and its settlement value,
then craft a strategy with that settlement value in mind.  As a plaintiff, if you
realistically believe your case to have a settlement value of $150,000 after
you conduct a risk assessment, an opening offer of $750,000 is not going to
move the process forward in a productive way.  Conversely, in the same case,
if the defendant has evaluated the case as likely having settlement value in
the high five figures, an opening offer of $5,000 is equally unrealistic.  An-
ticipate and factor in the likely response of your opponent when you fashion
an opening settlement demand and any subsequent demands.  The hypothet-
ical exorbitant $750,000 settlement demand discussed above would likely be
met with an equally ridiculous $5,000 response from defense counsel, who
will undoubtedly discount the credibility of the opening offer.  Even though
the parties end up incrementally closer, settlement is actually harder to achieve
because each side now believes the other to be unrealistic, incompetent or –
worse – both.

6. DON’T discuss attorney’s fees and tax consequences for the first time
at the mediation.
Plaintiff’s attorneys need to clearly explain recoverable costs to date and

the implications of their fee agreement on any settlement before the client ar-
rives at the mediation.  After a tentative settlement is reached, don’t be in the
position of explaining to your client for the first time that an additional $7,500
is going to come out of a settlement to pay the mediator and certain costs that
have been incurred for filing fees, expert fees, etc.  Defense counsel should be
equally vigilant in giving their clients a clear picture of likely costs and fees
through summary judgment, then trial, and finally appeal.  Be sure to include
the possibility of paying plaintiff’s attorney fees, where applicable.

The same is true for the tax consequences of settlement.  Make sure that
your client understands how settlement amounts can be allocated and the rea-
sons for doing so.  If tax advice is needed, get that advice ahead of time.  Me-
diators are not tax attorneys and do not dispense tax advice.

7. DO develop a crib sheet of settlement terms before the mediation.
In mediations involving both monetary and non-monetary terms, the par-

ties will often want to reduce an agreement reached to a term sheet that will
later be superseded by a formal settlement agreement and release.  Either bring
a template containing standard agreement terms that can be completed in full
at the end of a mediation or a crib sheet containing abbreviated examples of
such terms to facilitate the creating of a term sheet.  Make sure you discuss the
important non-monetary terms before you reach final agreement on numbers.
Advising a party of a strong non-disparagement provision after the party thought
a settlement was reached, for example, can derail the mediation.

8. DON’T muzzle your client.
Too often, attorneys monopolize the discussion during mediation caucuses.

Clients relegated to bystander status can feel alienated by the process and sub-
consciously (or consciously) harden their positions.  Allow the mediator to en-
gage the client.  The mediator is often trying to see the case from the client’s
perspective and assess the client’s true needs and objectives in an effort to fashion
a settlement that speaks – at least to some degree – to those needs and objectives.  

9. DO address summary judgment both in your mediation summaries
and at the mediation.
In mediations that occur before summary judgment is decided, make sure

you address this critical step in the litigation process.  As a plaintiff, you want to
be able to explain how you are going to withstand the inevitable motion for sum-
mary judgment by the defendant.  As a defendant, you want to illustrate how the
plaintiff’s factual arguments will not raise a question of fact sufficient to defeat
summary judgment.  At the end of the day, if a plaintiff can convince the defen-
dant that it has a significant risk of losing the summary judgment motion, the
defendant’s willingness to settle will often increase.  Even if the defendant be-
lieves it can win at trial, most defendants recognize that juries can be ever fickle,
and they know that the cost of the litigation increases exponentially if summary
judgment is lost.  They also know that the cost of a post-summary judgment set-
tlement will also increase considerably.  Conversely, for the plaintiff, a loss at
the summary judgment stage can be devastating.  A year or two of an often drain-
ing and costly emotional investment has come to naught with only a slim hope
of redemption on appeal, another year or two down the road.

Summary judgment risks – on both sides – often drive settlements.  Make
sure you evaluate those risks and that you are prepared to address them at medi-
ation.

10. DON’T forget to negotiate with your opponent before you get to me-
diation.
Although this may not be a popular concept with those of us who make a

living mediating cases, lawyers too often jump straight to mediation without at-
tempting to settle their case on their own.  You do not need a mediator to nego-
tiate.  Explore settlement with your opponent – after you have done your
pre-mediation/settlement negotiations with your client – before engaging a me-
diator.  Even if you cannot get the case settled during these discussions, you will
often gain a better understanding of your opponent’s position, the weapons in
his/her arsenal and the value of the case for settlement purposes.  You may also
be able to narrow the gap between your two positions before you engage the me-
diator.  Finally, pre-mediation negotiations will help you determine whether the
time is ripe for mediation.  Are the parties too far apart and firm in their positions
to make mediation useful at this stage?  Is it necessary to conduct some limited
discovery before mediation will be meaningful because one or both parties lack
critical information that might allow them to better evaluate the strengths and
weaknesses of their cases?  Can you reach agreement on non-monetary terms?  

— END NOTE —
1 I commend to your review Shel Stark’s and Greg Murray’s excellent chapter on “Negotia-

tions and Settlement” in Calzone, Bogas & Kopka, Employment Litigation in Michigan,

2d Ed. (ICLE 2003), p. 13-3, where Shel Stark elaborates on these concepts, likening set-

tlement negotiations to a “three-ring circus.  In the center ring, the two opposing advocates

negotiate with each other.  In the left ring, plaintiff’s counsel negotiates with the plaintiff,

often to lower unrealistic expectations stemming from media accounts of million dollar re-

sults in other people’s cases.  In the right ring, management counsel negotiates with corpo-

rate executives either to obtain more authority to contribute to a settlement offer or to calm

the emotional outbursts that often interfere with a rational approach to the litigation.”  For

his part, Greg Murray adds that “[u]nless defense counsel understands his client’s goals

and objectives (the right ring) and has some feel for the plaintiff’s objectives (the left ring),

he is unlikely to have much success in the main event.”  Id. at 13-37. �
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