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The performance evaluation process for probationary teachers
previously required a year-end performance evaluation each year
of the teacher's probationary period that was based upon at least
two classroom observations held at least 60 days apart, with other
requirements subject to collective bargaining. Failure of the school
district administration to conduct an annual evaluation resulted in
the conclusive presumption that the teacher's services were satis-
factory for that school year. A probationary teacher now must be
provided an Individualized Development Plan (IDP) each year of
employment.  The IDP is to be developed by school administrators
in consultation with the teacher, and must include goals to be
achieved by the probationary teacher. The year-end evaluation
must include an assessment of the progress of the probationary
teacher on the goals established in the IDP and must also be based
upon classroom observations.6

There are now minimum requirements adopted by the Legis-
lature for every probationary or tenured teacher performance eval-
uation, which will be discussed in more detail later herein, with
additional requirements found in policies developed by the board
of education after consultation with teachers and school adminis-
trators. In developing its policy, a school board may define what
constitutes a classroom “observation,” which need not be an entire
class period.7 Thus, a required classroom observation need not
provide the evaluator an opportunity to observe how an entire les-
son plan for a class period is developed and conducted by the pro-
bationary teacher.

Most significantly, the failure of the school district adminis-
tration to conduct a year-end evaluation may result in adverse con-
sequences for the probationary teacher,8 but there are no effective
consequences to the school district administration or board of ed-
ucation.9

Previously, a probationary teacher was entitled to employ-
ment for the following school year if the teacher did not receive a
notice of unsatisfactory service from the school board at least 60
days prior to the end of the school year.10 The Teacher Tenure Act
now provides that a probationary teacher shall be employed for
the ensuing school year unless given notice of ineffective service
at least 15 days prior to the end of the school year.11 However, this
provision is expressly made subject to another provision that pro-
vides that a probationary teacher may be dismissed at any time.12
It is unclear what, if any, impact there is on a probationary
teacher's employment by the failure of the school board to give
timely notice of ineffective service when a probationary teacher
may be dismissed at any time.

Tenure teachers
The Teacher Tenure Act has provided tenured teachers with

two significant employment protections: (1) a tenured teacher
could only be discharged or demoted for “reasonable and just
cause” and (2) a tenured teacher could neither be laid off nor re-
main on layoff status when there was a teaching assignment held

(Continued on page 2)
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In a package of four bills that became law on July 19, 2011,
the Michigan Legislature significantly reduced the rights of teach-
ers under the Teacher Tenure Act, eliminated their job security
through collective bargaining, and restricted their right to bargain
with their employers over layoff and recall procedures, evalua-
tions, and standards for discipline and discharge.  These laws have
significance for all labor lawyers, as they evince the current Leg-
islature rejecting the long-standing principle that labor peace and
efficiency in the workplace is best effectuated through employees
having a voice in their terms and conditions of employment
through collective bargaining.  This article will review the major
changes made by these new laws.

The package of four bills became Acts 100-103 of the Public
Acts of 2011. Public Acts 100 and 101 amend the Teacher Tenure
Act;1 Public Act 102 amends the Revised School Code;2 and Pub-
lic Act 103 amends the Public Employment Relations Act.3

Public Acts 100 and 101

The amendments to the Teacher Tenure Act affect both pro-
bationary and tenured teachers.

Probationary teachers

Previously, a teacher was required to serve a probationary
period of four full school years. With two exceptions,4 that period
has been lengthened to at least five full school years. Most im-
portantly, the granting of tenure status is no longer automatic
upon completion of the probationary period, but may only occur
if the teacher receives performance evaluation ratings of “effec-
tive” or “highly effective” on each of his or her three most recent
annual year-end evaluations.5 A school district administrator may
prevent a teacher from gaining tenure status simply by rating the
teacher as “minimally effective” or “ineffective” on any one of
the last three year-end evaluations. The possibility exists of a
teacher remaining on probationary status indefinitely simply by
an administrator providing a less than effective evaluation every
third year.
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by a probationary teacher for which the tenured teacher was cer-
tified and qualified.  Public Acts 100 and 101 significantly reduce
the protection a tenured teacher has from discharge or demotion
and eliminates Tenure Act layoff and recall rights.

The phrase, “reasonable and just cause,” has been given
meaning through numerous decisions of the State Tenure Com-
mission and the Michigan courts. In general, it has been incum-
bent upon the school board to prove to the State Tenure
Commission that a teacher is unfit to teach,13 either as a result of
a lack of competence in the classroom or due to misconduct that
adversely affects students, staff, or the school district. Even when
the State Tenure Commission determined that there was reason-
able and just cause for discipline, the Commission has had the
right to determine whether the discipline imposed by the school
board was appropriate under the circumstances. The State Tenure
Commission had the right to reduce or modify the penalty.14

PA 100 changes the standard for the discharge or demotion
of a tenured teacher to allow for any reason that is not “arbitrary
or capricious.”15 While this phrase is not specifically defined in
the legislation and will be subject to interpretation and application
by the State Tenure Commission, an “arbitrary or capricious” stan-
dard is a lower threshold for a school board to meet than the “rea-
sonable and just cause” standard. Moreover, the legislation
reduces significantly the opportunity for a tenured teacher to chal-
lenge a demotion under the Teacher Tenure Act. Previously, “de-
mote" was defined in the Teacher Tenure Act as a reduction in
compensation for a particular school year by more than an amount
equivalent to three days compensation or to transfer to a position
carrying a lower salary. Thus, the State Tenure Commission had
jurisdiction to review any suspension without pay that exceeded
three days in length. PA 100 amends "demote" to mean to suspend
without pay for 15 or more consecutive days or reduce compen-
sation for a particular school year by more than an amount equiv-
alent to 30 days’ compensation or to transfer to a position carrying
a lower salary.16 Consequently, the State Tenure Commission will
now only have jurisdiction over suspensions without pay that last
for three consecutive weeks or when multiple suspensions without
pay or other discipline in the same school year total at least six
weeks without pay.

A tenured teacher must now be evaluated annually. A tenured
teacher who receives a year-end evaluation rating of “minimally
effective” or “ineffective” must be provided an IDP, which must
provide for the teacher making progress on goals contained in the
IDP during a stated time period not to exceed 180 days.17 A
tenured teacher who receives a rating of “ineffective” on three
consecutive year-end evaluations must be dismissed.18

While collective bargaining agreements have been the pri-
mary source for layoff and recall rights of teachers, the Teacher
Tenure Act has had a provision that supersedes contrary language
in a collective bargaining agreement which provides that a tenured
teacher is entitled to the first vacancy for which he or she is certi-
fied and qualified. This has been interpreted to mean that a pro-
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bationary teacher may not remain employed in a position for
which a tenured teacher is certified and qualified while the tenured
teacher is on layoff status. This right of the tenured teacher has
continued for a three-year period after the layoff of the tenured
teacher. The term “certified” is based upon teacher certification
as established under the Teacher Certification Code of the Michi-
gan Department of Education.19 The term “qualified” referred to
the teacher meeting any job requirement for a teaching position
promulgated by the school board that was not arbitrary, unreason-
able, or promulgated in bad faith.20 PA 101 repeals this provision
of the Teacher Tenure Act. Instead, there is now a prohibition on
a probationary teacher who received an evaluation rating of “ef-
fective” or “highly effective” on his or her last year-end evaluation
from being displaced by a teacher solely based upon tenure sta-
tus.21 As discussed below, the significance of the elimination of
layoff and recall rights for tenured teachers under the Teacher
Tenure Act is heightened by the prohibition in PA 103 on bargain-
ing over layoff and recall policies for teachers.

Public Act 102

The amendments to the Revised School Code require school
boards to develop policies regarding layoff and recall procedures
for teachers covered by the Teacher Tenure Act, and to develop
performance evaluation systems for all teachers and school ad-
ministrators. These policies must include certain minimum re-
quirements set forth in the legislation and may be subject to
further requirements beginning in the 2012-2013 school year as a
result of recommendations to be made by the Governor's Council
on Educator Effectiveness.

Personnel policies involving layoffs and recalls

School boards are required to adopt, maintain, and implement
policies for teachers covered by the Teacher Tenure Act that pro-
vide that all personnel decisions relating to reductions in staff, re-
calls, and hiring after a reduction in staff are based on retaining
effective teachers, as determined through the performance evalu-
ation process.22

These policies are limited to teachers covered by the Tenure
Act and do not apply to teachers in public school academies or to
school psychologists, social workers, speech therapists, and other
individuals who may be part of the teacher collective bargaining
unit in a regular K-12 school but who are not required to hold
teacher certification by the Michigan Department of Education.23
In addition, employees subject to a collective bargaining agree-
ment that was in effect on July 19, 2011, which has contrary pro-
visions are not subject to these requirements until the expiration
of the collective bargaining agreement.24

These policies must be based on effectiveness, where the ma-
jority factor must be individual performance. Other factors may
include significant accomplishments and contributions and rele-
vant special training. Individual performance shall be determined
by at least the following: (a) evidence of student growth, which
must be the predominant factor; (b) demonstrated pedagogical
skills; (c) classroom management; and (d) attendance and disci-
plinary record.25 The policy to be adopted by the school board
may not provide that length of service or tenure status is the pri-
mary or determining factor in a personnel decision, unless all other
relevant factors are equal. A teacher rated as “ineffective” may not
be retained over another teacher who is rated as “minimally ef-

fective,” “effective,” or “highly effective.”26 Thus, a devious
school administrator who is aware that a reduction in force will
occur at the end of the school year may effectively prevent a long-
term tenured teacher from further employment by issuing a year-
end evaluation rating of “ineffective.”

If a teacher brings a legal action against a school district for
violating its adopted policy to the detriment of that teacher, the
teacher's sole remedy is an order of reinstatement commencing
30 days after a decision by a court of competent jurisdiction. The
remedy may not include lost wages, lost benefits, or any other
economic damages.27

Performance evaluations

By September 1, 2011, a school board or board of a public
school academy must adopt and implement for all teachers and
school administrators a “rigorous, transparent, and fair” perform-
ance evaluation system.  The performance evaluation system must
include classroom observations and must rate teachers and certain
school administrators as “highly effective,” “effective,” “mini-
mally effective,” and “ineffective.”28

Starting with the 2013-2014 school year, the performance
evaluation system must include at least an annual year-end eval-
uation for all teachers.  Student growth and assessment data must
be a factor in the year-end evaluation, as follows: (a) for the 2013-
2014 school year, at least 25% of the year-end evaluation; (b) for
the 2014-2015 school year, at least 40% of the year-end evalua-
tion; and (c) beginning with the 2015-2016 school year and there-
after, at least 50% of the year-end evaluation.29

A midyear progress report must be provided to all first year
probationary teachers and any other teacher who received a rating
of “minimally effective” or “ineffective” on his or her most recent
year-end evaluation.30

The performance evaluation system shall provide for teachers
who are not on probation and who are rated as “ineffective” on an
annual year-end evaluation the right to request a review of the
evaluation and rating by the school district superintendent. The
teacher must make the request within 20 days of being informed
of the rating and the superintendent shall review the evaluation
and rating and make any modifications as appropriate. However
the performance evaluation system shall not allow for a review
more than twice in a three-school-year period.31 There is no
process established to appeal from the determination of the school
district superintendent.

Beginning with the 2013-2014 school year, a school board
and board of a public school academy must have a performance
evaluation system for building-level school administrators and for
central office-level school administrators who are regularly in-
volved in instructional matters that includes requirements similar
to the performance evaluation system for teachers.32

A school board or board of a public school academy may be
exempt from meeting all of these requirements, if it had a per-
formance evaluation system in place on July 19, 2011, and the
evaluation system meets certain minimum standards.33 Other
school boards or public school academy boards may choose to ex-
empt themselves from meeting all of these requirements by adopt-

(Continued on page 4)
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ing a performance evaluation system of an exempt school board
or public school academy board.34

Employees subject to a collective bargaining agreement that
was in effect on July 19, 2011, which has contrary performance
evaluation requirements, are not subject to these requirements
until the expiration of the collective bargaining agreement.35

Beginning with the 2015-2016 school year, a school district
or public school academy shall notify the parent or legal guardian
of a student who has been assigned to a teacher who is been rated
as “ineffective” on his or her two most recent annual year-end
evaluations.36

Governor's Council on Educational Effectiveness

Public Act 102 creates a partisan Governor’s Council on Ed-
ucational Effectiveness.37 The Governor's Council will have five
voting members: three shall be appointed by the Governor, one
by the Senate majority leader, and one by the Speaker of the
House of Representatives. Thus, all voting members of the Coun-
cil will be appointed by Republican leaders.  The Superintendent
of Public Instruction or his or her designee will serve as a nonvot-
ing member of the Council.

The Governor shall also appoint an advisory committee to
the Council which will provide input on the Council’s recommen-
dations. The advisory committee shall consist of public school
teachers, public school administrators, and parents of public
school pupils.38

The Council shall submit a report to the Governor, Legisla-
ture, and State Board of Education no later than April 30, 2012,
with specific recommendations on: (a) a student growth and as-
sessment tool; (b) a state evaluation tool for teachers; (c) a state
evaluation tool for school administrators; (d) recommended pa-
rameters for the “effectiveness rating” categories for teachers and
school administrators; (e) recommended changes in the require-
ments for a professional education teaching certificate that will
ensure that a teacher is not required to complete additional post-
secondary credit hours beyond the credit hours required for a pro-
visional teaching certificate; and (f) a process for evaluating and
approving local evaluation tools for teachers and school adminis-
trators.39

Public Act 103

The amendments to the Public Employment Relations Act
(PERA) create additional prohibited subjects of collective bar-
gaining between public school employers and labor organizations
representing public school employees. The parties are permitted
to discuss prohibited subjects at the bargaining table,40 but these
topics are within the authority of the public school employer to
decide. Provisions contained in a collective bargaining agreement
on a prohibited subject are unenforceable.

The additional prohibited subjects of bargaining identified by
Public Act 103 include: 

(a) any decision made by a school board regarding the assign-
ment of teachers or the impact of that decision on an individual
employee or the bargaining unit, but it appears that except in lay-
off and recall situations, the procedure for assignments of teachers
continues to be a mandatory subject of bargaining;41

(b) school board policies concerning personnel decisions for
teachers covered by the Teacher Tenure Act involving a reduction
in force or a recall from a reduction in force; any decision made
by a school board pursuant to those policies; or the impact of those
decisions on an individual teacher;42

(c) performance evaluation systems for teachers; decisions
regarding the content of a performance evaluation for teachers; or
the impact of those decisions on an individual teacher;43

(d) decisions relating to the discipline or discharge of teachers
covered by the Teacher Tenure Act, so long as those decisions are
based upon a policy that utilizes the standard of “arbitrary and
capricious”;44

(e) decisions about the format, timing, or number of class-
room observations of a probationary teacher; decisions concerning
the classroom observations of an individual teacher; or the impact
of those decisions on an individual teacher;45

(f) decisions about policies concerning pay for performance
for teachers, how a teacher's performance evaluation is used to de-
termine pay-for-performance, decisions concerning pay-for-
performance for an individual teacher, or the impact of those
decisions on an individual teacher;46 and

(g) the content of a notice to parents of students who will be
taught by a teacher who has received two consecutive year-end
evaluations of "ineffective."47

At a time when the importance of the classroom teacher in
the learning process for students is being increasingly recognized,
the Legislature has stripped teachers of most of their job protec-
tions and left them subject to the whim and caprice of school ad-
ministrators. The Legislature has relegated teachers to the
unenviable position of being one of the very few employee groups
in the public or private sector that is expressly prohibited by law
from having the security of just cause protection.

— END NOTES —

1 MCL 38-71 et seq.

2 MCL 380.1 et seq.

3 MCL 423.201 et seq.

4 A teacher under contract, but not tenured on July 19, 2011, need only serve a four full

school years, MCLA 38.81(2) and a teacher who has received a rating of “highly effective”

on his or her last three performance evaluations may be granted tenure after four full school

years, MCL 38.83b(2).

5. MCL 38.83b(1).

6 MCL 38.83a.

7 MCL 380.1249(2)(c)(iii).

LEGISLATURE MAKES 
MAJOR CHANGES TO 
TEACHER TENURE LAW
(Continued from page 3)
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8 For example, failing to provide an evaluation after the teacher has received two consecutive

“highly effective” or “effective” ratings would prevent the teacher from obtaining tenure

status.

9 Article IX, section 9 of the Teacher Tenure Act, MCL 38.161, subjects a board member

who violates the Tenure Act to the same penalty as provided under the general school law.

Section 1804 of the Revised School Code, MCL 381.1804, makes a knowing violation of

the Revised School Code a misdemeanor, punishable by a fine of not more than $500, or

imprisonment for not more than three months, or both. The author is unaware of any crim-

inal action brought against a member of a board of education for violation of the Teacher

Tenure Act.

10 The end of the school year for purposes of the Teacher Tenure Act has been determined to

be June 30. Ajluni v Bd of Ed of the West Bloomfield Sch Dist, 397 Mich 462 (1976). A

probationary teacher may still be laid off, even without receiving the 60-day notice. Boyce

v. Bd of Ed of the Sch Dist of Royal Oak, 76 Mich App 526 (1977).

11 MCL 38.83(1)

12 MCL 38.83(2).

13 Beebee v Haslett Pub Schools, 66 Mich App 718, 724 (1976), rev on other grounds, 406

Mich 224 (1977) (Given the presumption of fitness engendered by tenure status, ‘just and

reasonable cause’ can be shown only by significant evidence proving that a teacher is unfit

to teach.)

14 Lakeshore Bd of Ed v Grindstaff (After Second Remand), 436 Mich 339 (1990).

15 MCL 38.10(1).

16 MCL 38.74.

17 MCL 38.93.

18 MCL 380.1249(2)(h).

19 ACR 390.1101 et seq.

20 Chester v. Harper Woods Sch Dist, 87 Mich App 235 (1978).

21 MCL 38.82a.

22 MCL 380.1248(1)(b).

23 MCL 38.72.

24 MCL 380.1248(2).

25 MCL 380.1248(1)(b).

26 MCL 380.1248(1)(b).

27 MCL 380.1248(3)

28 MCL 380.1249(1)

29 MCL 380.1249(2)(a)(i).

30 MCL 380.1249(2)(b).

31 MCL 380.1249(2)(j).

32 MCL 380.1249(3).

33 MCL 380.1249(7)

34 MCL 380.1249(8).

35 MCL 380.1249(9).

36 MCL 380.1249a.

37 MCL 380.1249(4).

38 MCL 380.1249(4)(e).

39 MCL 380.1249(5).

40 Michigan State AFL-CIO v Employment Relations Comm, 453 Mich 362, 380 (1996).

41 MCL 423.215(3)(j).

42 MCL 423-215(3)(k).

43 MCL 423.215(3)(l).

44 MCL 323.215(3)(m).

45 MCL 423.215(3)(n).

46 MCL 423.215(3)(o).

47 MCL 423.215(3)(p).  �

PROJECT LABOR 
AGREEMENTS—A THING
OF THE PAST IN THE 
PUBLIC SECTOR

Richard A. Hooker
Varnum, LLP

On July 19, Michigan Governor Snyder signed into law
Public Act 98 of 2011, which does all of the following:

Prohibits all state, local and educational governmental en-
tities in Michigan from entering into or expending funds under
a contract for the construction, repair, remodeling or demoli-
tion of a facility if the contract or any subcontract requires con-
tractors or subcontractors to become parties to any collective
bargaining agreement (i.e., Project Labor Agreements); 

Prohibits these governmental entities from discriminating
against bidders, contractors and subcontractors based on their
status as parties or nonparties to, or willingness or refusal to
enter into, collective bargaining agreements with respect to the
underlying construction project or other related construction
projects; and

Prohibits these governmental entities from awarding any
grant, tax abatement or tax credit that is conditioned or dis-
criminates against a recipient based upon either the recipient’s
execution of a Project Labor Agreement or the recipient’s sta-
tus as a party or nonparty to a collective bargaining agreement.    

The Act is prospective only in its application and has no
impact on publicly funded construction projects, grants, tax
abatements or tax credits that pre-date its enactment.  It also
has no impact on any prevailing wage requirements in publicly
funded construction projects under either the federal Davis-
Bacon Act or Michigan’s Prevailing Wage Law, MCL 408.551
et seq.

Practical Impact:  This new Act will certainly facilitate, to a
certain degree, the bidding on and participation in publicly
funded construction projects by contractors and subcontractors
who are not parties to collective bargaining agreements with
building trades labor unions.  It will also likely force those con-
tractors and subcontractors who are parties to such labor agree-
ments to 1) seek ever more cost-efficient methods of doing
business, 2) maximally “sharpen their pencils” in submitting bids
on such projects, and 3) seek the cooperation of the building
trades unions in maintaining competitive pricing and offering
workers who possess superior skills. 

With the carve-out for prevailing wage projects, however,
the impact of this new legislation is softened considerably, since
many if not most publicly funded projects are still subject to
either federal and state prevailing wage requirements.  In turn,
those prevailing wages are typically pegged via reference to
whatever wages and benefits are specified in the building trades
labor agreements for a particular locality.  Thus, the absence of
a Project Labor Agreement requirement may not have a huge
impact there.

It is not unrealistic, though, to forecast that the biggest
losers under this legislation may eventually be the jointly-ad-
ministered, multi-employer fringe benefit funds established in
the building trades collective bargaining agreements. �
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WRITER’S BLOCK?
You know you’ve been feeling a need to write a feature

 article for Lawnotes. But the muse is elusive. And you just
can’t find the perfect topic. You make the excuse that it’s the
press of other business but in your heart you know it’s just

writer’s block. We can help. On request,
we will help you with ideas for article
topics, no strings attached, free consul-
tation. Also, we will give you our ex-
pert assessment of your ideas, at no
charge. No idea is too ridiculous to
get assessed. This is how Larry Flynt

got started. You have been unpublished too long. Contact
Lawnotes editor Stuart M. Israel at Legghio & Israel, P.C.,
306 South Washington, Suite 600, Royal Oak, Mich igan
48067 or (248) 398-5900 or israel@legghioisrael.com.

I-9 COMPLIANCE IN 
CORPORATE MERGERS AND

ACQUISITIONS
Kate McCarroll

Kerr, Russell & Weber, P.L.C.

Immigration and Customs Enforcement (ICE) has recently
increased its investigation and enforcement efforts in regards to
I-9 (Employment Eligibility Verification Form) compliance.  In
June 2011, ICE agents served subpoenas on 1,000 employers
across the United States which required that they turn over original
I-9 forms, as well as significant corporate documentation, for re-
view.  

Although it appears to be a simple, one-page form, the I-9,
Employment Eligibility Verification Form, is perhaps among the
most complex of responsibilities for an organization’s Human Re-
sources personnel. To add to this challenge is the potential for se-
rious consequences for failure to complete the form correctly or
to recognize proper and permissible documents.  These conse-
quences range from warnings, to government investigations, to
fines, and even criminal prosecution.  

Entities which merge with, or acquire, other organizations in-
herit the I-9 errors of the predecessor.  Therefore, it is critical that
due diligence in the context of mergers and acquisitions include a
thorough review of I-9 practices, in addition to other immigration-
related compliance issues.

Background
The I-9, Employment Eligibility Verification Form is used to

verify the identity and employment authorization of individuals
hired after November 6, 1986.  The employer must review the em-
ployee’s original identity and work authorization documents, se-
lected from a list provided by the government, within three days
of his/her start date.  In some situations, re-verification of employ-
ment eligibility is required.  Regulations require the employer to
retain the completed I-9 for three years after the date of hire, or
one year after the last day of work, whichever is later.

Violations
Violations of the I-9 regulations are most often discovered

through an internal corporate audit, a third party audit, or pursuant
to an investigation by Immigration and Customs Enforcement
(ICE).  Government investigations of employers or raids of busi-
ness facilities are usually the result of a tip, the employer’s history,
the employer’s industry, or as a result of information-sharing with
the Social Security Administration.  Recently, ICE has stepped up
its enforcement efforts and is randomly investigating all types of
employers.

There are two general categories of I-9 violations:  technical
violations and substantive violations.  Technical violations include
such errors as the employee’s failure to enter his/her date of birth,
or the employer’s failure to provide the business address.  In most
cases, the employer will have an opportunity to correct these de-
ficiencies without consequence.  Regulations allow ICE to assess
fines of $110 to $1100 per violation (not per employee) for un-
corrected errors.

Substantive violations are more serious offenses, and include
errors such as the employee’s failure to sign the form or to indicate
his/her immigration status.  After review and consideration of the
overall compliance practices of the company, ICE will determine
the amount of fines to be levied.  Regulations allow ICE to assess
fines of $110 to $1100 per violation (not per employee).

A determination that a company has knowingly hired, or con-
tinues to employ, individuals who are not authorized to work in
the United States has severe consequences.  These can range from
fines of $375 to $14,000 per hire and/or criminal prosecution and
state penalties.  In recent years, large companies such as Chipotle,
Tyson and Wal-Mart have made national headlines after I-9 audits
and ICE raids resulted in the discovery that they employed indi-
viduals who were not permitted to work in the United States.  In
addition to the damage to their reputations, these companies were
fined, and in some cases, criminally prosecuted. 

I-9s in Mergers and Acquisitions
An entity that merges with, or acquires, another company, in-

herits the predecessor’s I-9 issues, as well as the consequences of
investigations, raids, or fines.  Therefore, it is critical that the ac-
quiring company carefully investigate and review I-9 practices
and procedures, in addition to other immigration compliance is-
sues, as part of its due diligence process.  Important questions to
ask include:

• What are the company’s I-9 compliance practices?
• What is the current system for I-9 re-verification?
• How experienced are the Human Resources personnel in
regards to I-9 compliance?

• Has the company had any prior issues with Immigration
and Customs Enforcement, Department of Labor, Depart-
ment of Homeland Security, Citizenship and Immigration
Services, or the Social Security Administration?

• Is there a contingency plan in place in the event of a raid
or investigation?

• What is the make-up of the company’s workforce, includ-
ing subcontractors?  

The complexity of immigration regulations added to the po-
tential landmines ever-present in I-9 compliance practices high-
light the need for properly trained human resource personnel, as
well as thorough investigation prior to a corporate merger or ac-
quisition.  �
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DÉJÀ VU? 
EEOC’S LITIGATION 

STRATEGY (ONCE AGAIN)
FEELS THE TEETH

Zack Learman
Pilchak, Cohen & Tice, P.C. 

In EEOC v Cintas Corp, 2011 US Dist LEXIS 86228 (ED
Mich, Aug 4 2011), U.S. District Judge Sean Cox ordered the U.S
Equal Employment Opportunity Commission to pay $2.6 million
in attorneys’ fees following a prolonged, decade-spanning dis-
crimination lawsuit. The crux of the decision was based on the
EEOC’s departure from its statutorily mandated enforcement du-
ties. This award included the oft-repeated rebuke that the EEOC
engaged in a “reckless ‘sue first, ask questions later’ strategy.”

The controversy began on or about April 7, 2000, when the
plaintiffs filed their original charge of discrimination with the
EEOC. Two years later, the EEOC issued a determination that rea-
sonable cause existed to believe Cintas engaged in discriminatory

hiring practices against a class of
female applicants. Notwithstand-
ing this determination, the EEOC
originally refused to identify the
women it represented, claiming
that they would be identified in a
later phase of the case. Four years
after the original charge was filed,
the EEOC declined to issue a
right-to-sue letter, and the individ-
ual plaintiffs then filed an action

with the court. The EEOC intervened in December of 2005. 

The plaintiffs were initially denied class action status, subse-
quently filed a “pattern and practice” suit under Section 706 of
Title VII, and were again rebuffed, based on the EEOC’s failure
to exhaust administrative remedies by neglecting to investigate or
engage in “any conciliatory measures” as required by Section 706.
Additionally, in previous Cintas proceedings the court concluded
that because the EEOC brought the action under Section 706
rather than Section 707, the EEOC was not entitled to rely on Sec-
tion 707’s class-wide burden-shifting. The court, in its judicially
sound, yet artful manner, was basically telling the EEOC that they
were trying to fit a square peg into a round hole. 

Still, much of the Cintas decision revolved around the
EEOC’s drastic departure form its statutorily mandated enforce-
ment procedures. This departure was a costly one. Throughout
this veritable litigious war-of-attrition, Cintas produced over
80,000 pages of documents in response to discovery requests, and
incurred the costs of over 53,000 hours expended by Cintas’ at-
torneys and staff. Cintas originally sought roughly $4.6 million in
fees and costs. The court reduced that number after an extensive
enumeration of costs to the remarkably conservative $2.6 million
award. The court also made a specific point to note that the EEOC
was responsible for these hefty costs as opposed to the individual
plaintiffs in the matter. 

Title VII, Section 707 “pattern and practice” lawsuits are the
perfect tool for the EEOC. They allow the EEOC to effectuate
their antidiscrimination objectives in the real world; i.e. in a situ-

ation where they have too many lawsuits to file, with too few re-
sources. In essence, the EEOC gets the most “bang for its buck”
with “pattern and practice” actions; they maximize the ostensible
impact of penalizing unlawful discrimination in the most econom-
ical and cost-effect manner possible. However, sometimes the con-
crete benefits of “pattern and practice” lawsuits cloud the vision;
perhaps resulting in a situation where the EEOC attempts the
proverbial square peg/round hole routine. To add a few more id-
ioms, maybe the EEOC, in attempting to achieve the most “bang
for their buck,” “jumps the gun” and disregards a few statutorily
mandated steps (read, conciliation) and proceeds straight to liti-
gation. 

The Cintas decision sounds curiously familiar, perhaps for
good reason. In EEOC v CRST Van Expedited, 2009 US Dist
LEXIS (ND Iowa, Aug 13, 2009) the court awarded $4.5 million
in attorneys’ fees and costs where the EEOC engaged in surpris-
ingly similar tomfoolery (and accordingly was referenced copi-
ously by Judge Cox throughout the Cintas proceedings; a
foreboding omen that the EEOC should have heeded), including
the EEOC’s refusal to name discrimination victims throughout
much of the earlier proceedings and their overall failure to inves-
tigate. There the court asserted that the EEOC “wholly abandoned
its statutory duties as to the remaining 67 allegedly aggrieved per-
sons” in the matter when it engaged in its “sue first, ask questions
later” modus operandi. 

Also see EEOC v Peoplemark, Inc., 2011 US Dist LEXIS
38696 (WD Mich. Mar. 31, 2011), where the court stated in its
$750,200 award of attorneys fees against the EEOC: “This is one
of those cases where the complaint turned out to be without foun-
dation from the beginning.” If you, like me, are experiencing a
mild case of déjà vu, it’s because the EEOC has played this game
before, with nearly identical results. I for one hope, for the sake
of the EEOC, they learn from this decision.  �

Lawnotes is looking for contributions of interest to
Labor and Employment Law Section members.

Contributions may address legal developments,
trends in the law, practice skills or techniques, profes-
sional issues, new books and resources, etc. They can be
objective or opinionated, serious or light, humble or
(mildly) self-aggrandizing, long or short, original or re-
cycled. They can be articles, outlines, opinions, letters
to the editor, cartoons, copyright-free art, or in any other
form suitable for publication.

For information and publication guidelines, contact
Lawnotes editor Stuart M. Israel at Legghio & Israel, P.C.,
Suite 600, 306 South Washington, Royal Oak, Mich igan
48067 or (248) 398-5900 or israel@legghioisrael.com.

LOOKING FOR
Lawnotes

Contributors!

“Planning EEOC litigation
strategy.”
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FEDERAL PLEADING AFTER
BELL ATLANTIC v. TWOMBLY

William M. Saxton
Butzel Long

The Pleading Standard Before
Bell Atlantic v. Twombly, 550 U.S. 544 (2007)

Rule 8(a)(2) of the Federal Rules of Civil Procedure
(“FRCP”) requires only that a “pleading” must contain “a short
and plain statement of the claim showing that the pleader is enti-
tled to relief.”

Rule 12(b)(6) provides that a defendant may file a motion to
dismiss a complaint for “failure to state a claim upon which relief
can be granted.”

In Conley v. Gibson, 355 U.S. 41, 45-46 (1957), the Court
said that a complaint should not be dismissed for failure to state a
claim on which relief can be granted “unless it appears beyond
doubt that the plaintiff can prove no set of facts in support of his
complaint.”  (emphasis added).

So long as the complaint stated a claim that was conceivable
or “possible” on its face, plaintiff could survive a motion to dis-

miss for failure to state a claim on
which relief can be granted.  Plaintiff
was not required to plead any facts
underlying his claim.  As noted by
Justice Stevens in his dissent in
Twombly, the liberal Conley v. Gib-
son pleadings standard “does not re-
quire, or even invite, the pleading of
facts.”  Twombly, 550 U.S. at 581.

Given the Conley v. Gibson mu-
nificent pleading standard, courts

would allow claims grounded on conclusory allegations.
Twombly, 550 U.S. at 561.  If a plaintiff simply alleged that 1) she
was a woman, 2) she was discharged from her job, 3) for which
she was qualified, 4) because of her gender, the “possibility” that
plaintiff might subsequently prove discrimination was enough to
defeat a motion to dismiss for failure to state a claim on which re-
lief can be granted.  The fact that said allegation is conclusory and
recites no factual assertion that suggests a discriminatory motive
was considered of no consequence.

But, in Twombly, the Supreme Court raised the bar for plain-
tiffs. Applying the new pleading standard declared in Twombly, a
complaint grounded on conclusory allegations should not survive
a motion to dismiss for failure to state a claim on which relief can
be granted.

The New Twombly Pleading Standard
In Twombly, the Court significantly reformulated the pleading

requirements under Rule 8(a)(2) FRCP.

The plaintiffs in Twombly brought a class action against four
defendants who were providers of local telephone and high speed
internet services. Plaintiffs alleged “upon information and belief”
that defendants had entered into an agreement not to compete with
one another in restraint of trade and in violation of the Sherman
Antitrust Act.

Plaintiffs contended that a conspiratorial agreement was evi-

denced by and could be inferred from the fact that defendants en-
gaged in parallel conduct, i.e., none of the defendants sought to
offer their services or pursue business opportunities in a contigu-
ous market where another one of the defendants did business. 

Defendants moved to dismiss the complaint for failure to state
a claim upon which relief can be granted pursuant to Rule 12(b)(6)
FRCP.  The district court granted the motion to dismiss.  The Sec-
ond Circuit Court of Appeals reversed, holding that the allegations
of parallel conduct in the complaint were sufficient to withstand
a motion to dismiss under the Conley v. Gibson pleading standard.

Reversing the Second Circuit Court of Appeals, the Supreme
Court declared that “after puzzling the profession for 50 years”
the pleading standard expressed in Conley v. Gibson has “earned
its retirement.” Twombly, 550 U.S. at 563.

The Court stated that a complaint must allege “enough facts
to state a claim for relief that is plausible on its face.”  Twombly,
550 U.S. at 570.

Parallel conduct alone does not suggest a conspiratorial
agreement, said the Court.  The Court observed that while the al-
legation of parallel conduct gets the complaint close to stating a
claim, without “further factual enhancement it stops short of the
line between possibility and plausibility of entitlement to relief.”
Twombly, 550 U.S. at 557.  The Court held that:

Because the plaintiffs have not nudged their claims
across the line from conceivable to plausible, their com-
plaint must be dismissed.  Id. 570.

By way of amplifying the pleading requirements under Rule
8(a)(2) FRCP, the Court stated that:

• While a complaint does not need detailed factual alle-
gations more than labels and conclusions are required
and a formulaic recitation of the elements of a cause
of action will not do. Id. 555.

• On a motion to dismiss, courts are not bound to accept
as true a legal conclusion couched as a factual allega-
tion. Id. 555.

• Factual allegations must be enough to raise a right to
relief above the speculative level. Id. 555

In Ashcroft v. Iqbal, 129 S. Ct. 1937 (2009), the Court clari-
fied and expanded its decision in Twombly.  First, the Court put
to rest the argument that Twombly only determined the pleading
requirements for antitrust cases.  The Court stated that Twombly
was directed at the interpretation and application of Rule 8 FRCP
and the decision in Twombly sets the pleading standard “for all
civil actions.”  Iqbal.  129 S. Ct. at 1953.

The Court stated that the plausibility standard for a complaint
is not akin to a “probability” requirement, but it asks for more than
a sheer possibility that a defendant acted unlawfully. Iqbal. 129
S. Ct. at 1949.  Where a complaint pleads facts that are “merely
consistent with” a defendant’s liability, it stops short of the line
between possibility and plausibility.” Id.  A complaint that alleges
discrimination but does not contain any factual allegations suffi-
cient to plausibly suggest defendant’s discriminatory state of mind
does not meet the required pleading standard. Id. 1952.

Consistent with its decision in Twombly, the Court set down a
two-step approach for adjudicating a motion to dismiss.  First, a court
can choose to begin by identifying pleadings that because they are
no more than conclusions, are not entitled to the assumption of truth.
Second, where there are well-pleaded factual allegations, a court
should assume their veracity and then determine whether “they plau-
sibly give rise to entitlement to relief.”  Determining whether a com-

“Properly preparing
plausible pleadings.”
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(Continued on page 10)

plaint “states a plausible claim for relief will be a context-specific
task that requires the reviewing court to draw on its judicial experi-
ence and common sense.”  Iqbal, 129 S. Ct. at 1950.

In Twombly, the Court expressed concern with respect to the
“potentially enormous expense of discovery” resultant from
groundless claims.  “The threat of discovery expense will push
cost-conscious defendants to settle even anemic cases.”  544 U.S.
at 559.  The Court said that “before proceeding to discovery, a
complaint must allege facts suggestive of illegal conduct.”  Id. 563
(emphasis added).

In Iqbal, the Court made it clear that if a plaintiff’s complaint
does not contain enough factual allegations to withstand a motion
to dismiss, plaintiff cannot use the discovery process to probe for
the facts.  Filing a complaint “does not unlock the doors of dis-
covery for a plaintiff armed with nothing more than conclusions.”
“Only a complaint that states a plausible claim for relief survives
a motion to dismiss.”  Iqbal, 129 S. Ct. at 1950.

Recent 6th Circuit Decisions Applying 
The Twombly Pleading Standard

In New Albany Tractor v. Louisville Tractor and Scag Power
Equipment, ___ F.3d ___ (6th Cir., June 20, 2011; 2011 U.S. App.
LEXIS 12457) Plaintiff alleged that it was charged a discrimina-
tory price for Scag equipment purchased from Louisville Tractor,
Scag’s distributor, in violation of the Robinson-Putman Act (the
“Act”). To state a claim plaintiff had to allege two or more con-
temporaneous sales of the same equipment, by the same sellers to
different buyers, at different prices. 

The district court granted defendants’ motion to dismiss on
the ground that plaintiff’s complaint did not allege specific facts
as to the prices paid by plaintiff and its competitors for Scag
equipment. The 6th Circuit affirmed. 

The court noted that the facts relative to the pricing informa-
tion necessary for New Albany Tractor to allege that it was charged
a discriminatory price were not available to plaintiff because they
were in the hands of the defendants and plaintiff’s competitors. 

The court stated that before the Supreme Court’s decisions
in Twombly and Iqbal, courts would probably have allowed this
case to proceed so that plaintiff could conduct discovery in order
to gather the pricing information that is “solely retained within
the accounting system of Scag and Louisville Tractor.” 

But, the court said, under the “new Twombly standard” a
plaintiff must allege specific facts in the complaint and the
Supreme Court holding in Iqbal mandates that the “plaintiff may
not use the discovery process to obtain these facts after filing suit.” 

In Watson Carpet & Floor Covering v. Mohawk, ___ F.3d ___
(6th Cir. June 22, 2011; 2011 U.S. App. LEXIS 12606) the court
stated that to survive a motion to dismiss, 

The complaint’s factual allegations must be enough to
raise a right to relief above the speculative level, and state
a claim to relief that is plausible on its face … Conclu-
sory allegations or legal conclusions masquerading as
factual allegations will not suffice …

In Watson Carpet, plaintiff had previously sued Mohawk and
two other companies for Mohawk’s refusal to sell carpet to Wat-
son Carpet pursuant to an alleged conspiracy to put Watson Carpet
out of business, in violation of the Sherman Anti-Trust Act. That
case was settled but after the settlement Mohawk still refused to
sell carpet to Watson Carpet. 

Watson again sued Mohawk and in the complaint alleged

facts supporting the initial conspiratorial agreement and later ac-
tions that were consistent with a conspiracy. 

Mohawk filed a motion to dismiss alleging that its refusal to
sell carpet to Watson Carpet was because Watson  had  previously
sued Mohawk. The district court held that Watson Carpet’s alle-
gations were inadequate because Mohawk’s alleged reason for its
refusal to deal with Watson Carpet, i.e. because of the prior liti-
gation, was “an eminently plausible reason for the refusal to deal.” 

The 6th Circuit reversed stating that the fact that defendant of-
fered a plausible reason for its refusal to deal did not render Wat-
son Carpet’s allegations implausible. To survive a motion to
dismiss Watson Carpet needed only to allege that the past con-
spiratorial agreement “plausibly” explains the refusal to sell, not
that it is the “probable or exclusive” explanation for Mohawk’s
refusal to deal. 

The court stated that: 

Twombly insists that pleadings be plausible, not probable
… Often defendants’ conduct has several plausible ex-
planations. Ferreting out the most likely reasons for the
defendants’ actions is not appropriate at the pleading
stage. 

The court said that the prior suit by Watson Carpet against
Mohawk might well account for Mohawk’s refusal to sell to Wat-
son Carpet. But, because conspiracies are presumptively ongoing
it is also plausible that the refusal to deal was due to an ongoing
conspiracy. 

So long as plaintiff’s complaint alleges facts making its claim
for relief plausible on its face, plaintiff can withstand a motion to
dismiss even though defendant presents plausible explanations
contrary to plaintiff’s claim.

Affirmative Defenses
Twombly clearly raised the pleading standard for plaintiffs.

Does it also heighten the pleading standard for affirmative de-
fenses asserted by a defendant in a responsive pleading pursuant
to Rule 8(c) FRCP?

Apparently, no court of appeals has addressed the above
stated question since Twombly was decided.  But, prior thereto in
Woodfeld v. Bowman, 193 F.3d 354, 362 (5th Cir. 1999), the Court
held that “an affirmative defense is subject to the same pleading
requirements as is in the complaint.”  If such be the case, then a
pleaded affirmative defense that does not state enough facts to sat-
isfy the “plausibility” standard declared in Twombly is subject to
a motion to strike under Rule 8(f) FRCP.

Federal district courts have weighed in on whether Twombly’s
pleading requirement extends to pleaded affirmative defenses.
The district courts, including the Eastern District of Michigan, are
divided on the issue.  A majority of the district courts have, how-
ever, held that the Twombly pleading standard does extend to
pleaded affirmative defenses under Rule 8(c) FRCP.

Courts extending Twombly to pleaded affirmative defenses
do so on that basis that such affirmative defenses are pleadings
and are subject to the same pleading requirement as a Com-
plaint.

In United States v. Quadrini, 2077 WL 4303213 (E.D. Mich.)
the magistrate judge held “Like the plaintiff, a defendant also must
plead sufficient facts to demonstrate a plausible affirmative de-
fense.”  Accord, Safeco Insurance Co. v. O’Hara Corporation,
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2008 WL 2558015 (E.D. Mich.); Shinew v. Wszola, 2009 WL
1076279 (E.D. Mich.).

Courts declining to extend the Twombly pleading require-
ment to pleaded affirmative defenses take the position that
Twombly only applies to Rule 8(a) dealing with claims.  This ra-
tionale does not, however, square with the fact that Rule 8 is cap-
tioned “General Rules of Pleading” and in Iqbal, the Court stated
that its decision in Twombly was a “construction of Rule 8,” not
just Rule 8(a) FRCP.  Iqbal, 129 S. Ct. at 1950.  It does not seem
likely that in construing the “General Rules of Pleading” the
Court intended to heighten the pleading standard for plaintiffs
but not for defendants.  

Epilogue
The Court’s decision in Twombly has changed the pleading

landscape for civil actions by requiring that a complaint allege
“enough facts to state a claim that is plausible on its face.
Twombly, 550 U.S. at 570.

What exactly does plausible mean in the context of this new
pleading standard?  Neither the decision in Twombly or in Iqbal
provides a precise answer.  But, the Court did give us a clue.
“Plausible” means more than “conceivable” or “possible” but less
than “probable.”  Twombly, 550 U.S. at 556; Iqbal, 129 S. Ct. at
1949.  So, it would appear that the dictionary definition for “plau-
sible,” which is “believable,” is germane.

The Court’s template for determining whether a Complaint
states a “plausible” claim for relief “requires the reviewing court
to draw on its judicial experience and common sense.”  Iqbal, 129
S. Ct. at 1950.  It should not be surprising that “plausibility” de-
terminations are likely to be divergent.  

A plaintiff may be able to survive a well founded motion to
dismiss by filing an amended complaint.  Under Rule 15(a)(1)(B)
FRCP, a plaintiff can amend his complaint once as a matter of
course within 21 days after service of a motion to dismiss.  Even
if a motion to dismiss is granted, Rule 15(a)(2) encourages the
court to freely grant leave to amend.

Some 26 states which have patterned their motion to dismiss
practice on the now repudiated Conley v. Gibson pleading standard
will have to decide whether to adopt the Twombly pleading stan-
dard.  Michigan is, however, not one of those states.  Michigan
General Court Rule 2.111(B)(1) is in harmony with the pleading
standard declared in Twombly.  It states that a complaint must con-
tain “a statement of facts, without repetition, on which the pleader
relies in stating the course of action.”

In Twombly, the Court repudiated the Conley v. Gibson “no
set of facts” pleading standard and declared it functus officio.  But,
two weeks after its decision in Twombly, the Court resuscitated
Conley v. Gibson.  In Erickson v. Pardus, 127 S. Ct. 2197 (2007),
the Court held that a complaint filed by a pro se plaintiff need only
satisfy the Conley v. Gibson pleading requirement because a pro
se plaintiff must be held to a less stringent standard than pleadings
drafted by lawyers.  �

FEDERAL  PLEADING AFTER
BELL ATLANTIC  v. TWOMBLY
(Continued from page 9)

FOR WHAT 
IT’S WORTH

Barry Goldman
Arbitrator and Mediator

What is the Question?

Suppose you are an arbitrator with a contract interpretation case.
How should you proceed? 

The simple answer is that the arbitrator should read the CBA and do
what it says. The problem, of course, is that when the contract is clear, the
parties don’t go to arbitration. We only get the case if the contract is vague,
ambiguous or silent. 

Well then, perhaps the arbitrator should determine what a sound, fair,
lawful, and sensible agreement would say on the subject and say that. But
there are two problems with that approach. One is that there is no reason
to suppose we can figure out what a sound, fair, lawful, and sensible agree-
ment would say. The other is that, even if we could, we are expressly for-
bidden to do that. Our decisions must draw their essence from the CBA.
We may not impose our own brand of industrial justice. 

So if the contract is silent or ambiguous, how does an arbitrator de-
cide what it means?

The standard answer is that the arbitrator’s job is to determine the
“intent of the parties.” The parties may not have expressed their intent di-
rectly, the argument goes, but perhaps they left clues elsewhere in the con-
tract. If there is a troublesome word, for example, we may look for other
places in the contract where that word appears and use those provisions
to shed light on the meaning of the troublesome word in the provision
under examination. To help us do this we have rules of construal. One rule
says a word has the same meaning each time it appears. This is a fiction,
but it is a handy one.

Another fiction is that the parties had an intent. The most likely rea-
son a contract is silent on an issue is that the parties didn’t think about it.
Does it even make sense to say someone has an intent with respect to an
issue they never thought about? 

Whether it makes sense or not, the fiction is that the parties have in-
tentions with respect to all issues that can arise under a CBA, and that ar-
bitrators have methods to determine what they are. 

It’s certainly true that we have methods. We have, for example, the
other rules of construal. The agreement is to be construed as a whole. It is
to be construed to contain no mere surplusage. A change in language, ei-
ther in different places in the document or in the same document over time,
is to be construed as implying a change in meaning. That kind of thing. 

But there are problems with this line of reasoning as well. For exam-
ple, there are conflicting rules. One rule says the contract is to be construed
to avoid an absurdity. Another says it is to be construed according to the
plain meaning of the language. There is no rule that tells us which rule to
apply when the plain meaning of the language requires an absurdity.

So the question before us looks like this: What would the parties to
this contract, who didn’t say anything intelligible about this issue and
probably didn’t even think about it, have wanted this provision to say if
they had thought about it?  

The parties marshal their arguments and put on the best case they
can. One side argues that similar language appears elsewhere in the con-
tract. The other side says the law abhors a forfeiture or expressio unius est
exclusio alterius. And the matter goes to the arbitrator.

And here we engage in the greatest fiction of all. We pretend that the
arbitrator will somehow know how to weigh the arguments and answer
the question. 

Luckily, in most cases what the parties chiefly need is a clear and
timely answer. If it happens to be a sound, fair, lawful, or sensible answer,
even better. And if it is an answer “arguably construing the contract” then
the parties can be done with it and go on to the next question.  �
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UNITED STATES SUPREME
COURT UPDATE

Regan K. Dahle
Mark W. Jane
Butzel Long

Court Upholds Arizona Law Mandating E-Verify and Impos-
ing Sanctions on Employers Employing Unauthorized Aliens

In Chamber of Commerce of the United States v. Whiting, 131
S. Ct. 1968 (2011), the Chamber challenged the Legal Arizona Work-
ers Act of 2007 (LAWA), a state statute that permits Arizona courts
to suspend or revoke licenses necessary to do business in the State if
an employer knowingly or intentionally employs an unauthorized
alien. LAWA also mandates that employers utilize the federal E-Ver-
ify system to verify an employee’s work authorization status.  

The Chamber argued that LAWA violated the Immigration
Reform and Control Act (IRCA), a federal statute making it “un-
lawful for a person or other entity . . . to hire, or to recruit or refer
for a fee, for employment in the United States an alien knowing
the alien is an unauthorized alien” and expressly preempting “any
State or local law imposing civil or criminal sanctions (other than
through licensing and similar laws) upon those who employ, or
recruit or refer for a fee for employment, unauthorized aliens.” 8
U.S.C. §1324a(a)(1)(A), (h)(2).  The Chamber also argued that
mandating E-Verify for all employers violated IRCA which man-
dates E-Verify only for federal employers.  

The District Court rejected the Chamber’s arguments, finding
that Arizona’s law was not preempted by IRCA because it did
nothing more than “impose licensing conditions on businesses op-
erating within the State.” Id. at 1977. As to the Chamber’s argu-
ment concerning E-Verify, the District Court held that nothing in
IRCA prevented States from mandating E-Verify participation.
The Ninth Circuit Court of Appeals affirmed, and the Chamber
sought certiorari. The Supreme Court affirmed the Ninth Circuit,
holding that LAWA’s provisions allowing Arizona courts to sus-
pend or revoke licenses necessary to do business in the State “falls
well within the confines of the authority Congress chose to leave
to the States and therefore is not expressly preempted.”  Id. at 1981.
Regarding the mandatory use of E-Verify, the Court held that noth-
ing in LAWA conflicts with federal law regarding the use of E-Ver-
ify.  The Court held that, in fact, the State and Federal laws levy
the same consequence against employers that fail to use the system.
The Court rejected the Chamber’s arguments that mandating the
use of E-Verify would tax the system and that E-Verify was not re-
liable.  The Court noted that the Office of Homeland Security has
explicitly stated that E-Verify can handle the volume of inquiries
generated by a statute like LAWA and also that E-Verify is the most
accurate available method for verifying authorization to work.

Equitable Relief Provisions of ERISA May 
Permit Reformation of Pension Plan.

On May 16, 2011, the U.S. Supreme Court issued its Opinion
in CIGNA Corp. v Amara, 131 S. Ct. 1866 (2011).  In Amara, the
employer, CIGNA Corporation, originally sponsored a pension plan
which provided retiring employees an annuity based on pre-retire-
ment salary and length of service.  CIGNA created a new plan, re-
placing the original pension plan with a cash balance plan based on
a defined annual contribution from CIGNA, increased by compound
interest.  The new plan translated benefits already earned by em-
ployees under the original plan into an opening amount in cash bal-

ance accounts.  The plaintiffs, acting on behalf of 25,000 benefici-
aries, challenged the adoption of the new plan, alleging that the no-
tices describing the changes were insufficient because the new plan
offered less generous benefits in certain respects.  The trial court
found that the disclosures by CIGNA violated notice requirements
under the Employee Retirement Income Security Act of 1974
(ERISA) because the notice defects caused likely harm to employ-
ees.  As a result of the misleading information, the trial court re-
formed the new plan to reflect the benefits described in past
disclosures and ordered CIGNA to pay benefits under ERISA Sec-
tion 502(a)(1)(B), which authorizes a plan participant or beneficiary
to bring a civil action to recover benefits due under the terms of the
plan.  The Second Circuit Court of Appeals affirmed.

On certiorari, the Supreme Court vacated the opinion of the
Second Circuit, disagreeing that ERISA Section 502(a)(1)(B) au-
thorizes the type of relief ordered by the trial court.  Specifically,
while ERISA Section 502(a)(1)(B) grants a court the power to per-
mit participants and beneficiaries to recover benefits under the terms
of a reformed plan, ERISA Section 502(a)(1)(B) does not permit a
court to actually reform a plan.  Despite finding that ERISA Section
502(a)(1)(B) did not authorize the trial court to reform the new plan,
the Court did find that another provision, ERISA Section 502(a)(3),
could authorize reformation as a means of providing for appropriate
equitable relief.  First, the power to reform contracts is a traditional
power of an equity court in order to prevent fraud, and the reforma-
tion of the terms of the plan to remedy false and misleading infor-
mation provided by CIGNA falls within this guise.  Second, the
equitable remedy of estoppel operates to place the wronged person
in the position he or she would have been had representations been
true, which the trial court did by reforming the plan to be consistent
with the notices distributed by CIGNA. Finally, the Court found
that the equitable relief of “surcharge” (which is a form of “make
whole” relief against a trustee) applied because the trial court was
essentially ordering the plan administrator (which is akin to a
trustee) to pay retired beneficiaries monies already owed that were
withheld as a result of a breach of fiduciary duty.  The Court con-
cluded by stating that the participants did not need to show detri-
mental reliance on the misleading statements provided by CIGNA,
because not all equitable remedies require such a showing, requiring
instead a showing of actual harm.

Class of Female Wal-Mart Employees Lacked Commonality 
to Support Gender Discrimination Class Action

In Wal-Mart Stores, Inc. v. Duke, 131 S. Ct. 2541 (2011), Wal-
Mart challenged a Ninth Circuit Court of Appeals decision affirm-
ing a class of one and one-half million current and former female
Wal-Mart employees alleging that decisions of Wal-Mart’s local
managers over pay and promotion had an unlawful disparate im-
pact on women.  The class also claimed that Wal-Mart’s failure
to curb its managers’ discriminatory practices amounted to un-
lawful disparate treatment of female employees.  

The case originated in the District Court for the Northern District
of California.  In certifying the class, the District Court concluded
that there were sufficient questions of fact and law in common to all
of Wal-Mart’s female employees as required for class certification
pursuant to Fed.R.Civ. P. 23(b)(2). These common questions of law
and fact were supported by statistical evidence about pay and pro-
motion disparities, anecdotal reports of discrimination from about
120 of Wal-Mart’s female employees, and the testimony of an expert
who concluded that based on its culture and personnel practices, Wal-
Mart was “vulnerable” to gender discrimination. Wal-Mart Stores,

(Continued on page 13)
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Inc. v. Duke, 603 F. 3d 571, 601 (CA9 2010). 
Wal-Mart argued in the District Court that, not only was there

statistical evidence countervailing the alleged discriminatory prac-
tices, but also that class certification was improper because claims
for backpay could not be tried as a class without depriving Wal-
Mart of its right to present certain statutory defenses.  The District
Court rejected Wal-Mart’s argument in principal part and certified
the class.  The Ninth Circuit Court of Appeals affirmed concluding
that the plaintiffs’ evidence of commonality was sufficient to
“raise the common question whether Wal-Mart’s female employ-
ees nationwide were subjected to a single set of corporate policies
(not merely a number of independent discriminatory acts) that
may have worked to unlawfully discriminate against them in vio-
lation of Title VII.” Id. at 612.  Wal-Mart sought review.  

The Supreme Court reversed the decision of the Ninth Cir-
cuit, finding that the class lacked sufficient commonality to qualify
for certification under Fed.R.Civ.P. 23(b)(2).  The Court noted that
“pay and promotion decisions at Wal-Mart are generally commit-
ted to local managers’ broad discretion, which is exercised in a
largely subjective manner.”  131 S. Ct. at 2547.  Furthermore,
local store managers “may increase the wages of hourly employ-
ees (within limits) with only limited corporate oversight. As for
salaried employees, such as store managers and their deputies,
higher corporate authorities have discretion to set their pay within
preestablished ranges.  Promotions work in a similar fashion.”  Id.
Considering these facts, the Court rejected the plaintiffs’ basic
theory that Wal-Mart had a strong and uniform “corporate culture”
permitting bias against women to infect the discretionary deci-
sionmaking of each one of Wal-Mart’s thousands of managers—
thereby making every woman at the company the victim of one
common discriminatory practice.   Id. at 2548.  

The Supreme Court stressed that this case was principally
about commonality, but cautioned that commonality requires plain-
tiffs to demonstrate that the class members “have suffered the same
injury.”  Id. at 2551.  It is not sufficient that all members of the
class have suffered a violation of the same provision of the same
law.  The Court noted that Title VII, for example, can be violated
in many ways, by many different superiors in a single company.
To demonstrate commonality sufficient to support class certifica-
tion, however, the plaintiffs’ claims “must depend upon a common
contention of such a nature that it is capable of class-wide resolu-
tion—which means that determination of its truth or falsity will re-
solve an issue that is central to the validity of each one of the claims
in one stroke.” Id.  Here, the Court concluded, there was no com-
mon issue of law or fact the resolution of which would resolve is-
sues central to the validity of the claims of each class member.

The Court also concluded that class certification of the plain-
tiffs’ claims for monetary damages pursuant to Fed.R.Civ.P.
23(b)(2) was improper.  The Court held that Rule 23(b)(2) applies
“only when a single injunction or declaratory judgment would pro-
vide relief to each member of the class. It does not authorize class
certification when each individual class member would be entitled
to a different injunction or declaratory judgment against the defen-
dant. Similarly, it does not authorize class certification when each
class member would be entitled to an individualized award of mon-
etary damages.”  Id. at 2557.  The Court further held that certifica-
tion under 23(b)(2) is not appropriate where the monetary relief is
not incidental to the injunctive or declaratory relief.  Id. �

UNITED STATES SUPREME
COURT UPDATE
(Continued from page 11)

SIXTH CIRCUIT 
UPDATE

Scott R. Eldridge
Miller, Canfield, Paddock and Stone, P.L.C.

Affirmative Action Resurrected in Michigan
In Coalition to Defend Affirmative Action, et al v Regents of

the Univ of Michigan, et al, Docket Nos. 08-1387, 08-1389, 08-
1534, 09-1111 (July 1, 2011), the Sixth Circuit held that Michi-
gan’s 2006 voter-approved constitutional amendment prohibiting
affirmative action in public education, public employment, and
public contracting violates the Fourteenth Amendment of the U.S.
constitution.  Commonly known as “Proposal 2,” the amendment
to Michigan’s constitution (Const 1963, art 1, § 26) prohibits uni-
versities and governments in Michigan from giving “preferential
treatment” to groups or individuals based on their race, gender,
color, ethnicity, or national origin.  

The U.S. District Court for the Eastern District of
Michigan concluded that Proposal 2 did not violate Michigan’s
constitution.  On appeal, the plaintiffs argued that Proposal 2 vi-
olates the equal protection clause by impermissibly restructuring
the political process along racial lines and by impermissibly clas-
sifying individuals on the basis of race.  On appeal, the Sixth Cir-
cuit, in a 2-1 decision, agreed with the plaintiffs’ first argument
and declined to address the second.

The Court noted that the equal protection clause “is more than
a guarantee of equal treatment under the law substantively,”
and that it “is also an assurance that the majority may not manip-
ulate the channels of change in a manner that places unique bur-
dens on issues of importance to racial minorities.”  Focusing its
analysis on Proposal 2’s impact on university admissions policies,
the Court concluded that “Proposal 2 targets a program that inures
primarily to the benefit of the minority and reorders the political
process in Michigan in such a way as to place special burdens on
racial minorities.”  More specifically, according to the Court, the
“special burdens” include the arduous task of now having to
amend the Michigan constitution to achieve the goal of imple-
menting race-conscious admissions policies.  Because there were
less onerous avenues available to effect political change other than
amending the state constitution, “[t]he equal protection injury im-
posed by Proposal 2 is not the Michigan electorate’s attempt to
end affirmative action, but the method by which it sought to do
so.”  Thus, by burdening all future attempts to implement race-
conscious admissions policies at state universities, the Sixth Cir-
cuit concluded, Proposal 2 violates the equal protection clause.

Miner’s Claim for Black Lung Benefits Revived by Patient
Protection and Affordable Care Act

The plaintiff in Morrison v Tennessee Consolidated Coal Co,
Docket No. 10-3008 (July 15, 2011), Dwight Morrison, worked
as an underground surveyor for Tennessee Consolidated Coal
Company for more than twenty years.  In 1997, he was laid off as
part of a reduction in force.  In 2007, Morrison filed a claim with
the U.S. Department of Labor for disability benefits under the
Black Lung Benefits Act.  To show that he was entitled to benefits,
Morrison had to present evidence that he has pneumoconiosis
(also known as “black lung disease”), that he suffers from a totally
disabling respiratory impairment, and that the disability was due
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to his pneumoconiosis.  A DOL Administrative Law Judge denied
Morrison’s request for benefits, concluding that, while he had a
totally disabling respiratory disability, none of the x-ray interpre-
tations was positive for pneumoconiosis.  The ALJ, thus, did not
evaluate whether Morrison was totally disabled due to pneumo-
coniosis.  Morrison appealed to the DOL’s Benefits Review
Board, which affirmed the ALJ’s findings as being supported by
substantial evidence.  Morrison appealed to the Sixth Circuit.

On appeal, the Sixth Circuit noted that, after the ALJ and the
Board issued their decisions, Congress amended the Black Lung
Benefits Act as part of the Patient Protection and Affordable Care
Act.  The amendment, according to the Court, revived a statutory
presumption for claims filed after January 1, 2005 and pending
on or after March 23, 2010.  Under the rebuttable presumption, a
miner who worked underground for at least fifteen years and who
demonstrates that he suffers from a total respiratory disability is
presumed to be totally disabled due to pneumoconiosis.  Because
Morrison’s claim for benefits was filed and pending within the
applicable time period, the Court concluded, Morrison was enti-
tled to the rebuttable presumption.  The Sixth Circuit vacated the
Board’s decision and remanded the matter to the ALJ, providing
Tennessee Consolidated an opportunity to rebut the presumption
by making an affirmative showing that Morrison does not suffer
from pneumoconiosis or that the disease is not related to coal mine
work.

UAW Did Not Breach CBA By Participating In and Funding
A Retiree Health Benefit Suit

In CNH America v UAW, Docket No. 09-2001 (May 16,
2011), CNH America alleged that the UAW breached a collective
bargaining agreement by participating in and funding an earlier
retiree health benefit lawsuit brought by retirees.  CNH also al-
leged that the UAW breached an implied warranty of authority,
and engaged in negligent and intentional misrepresentation.
Specifically, CNH’s claims focused on language in a three-para-
graph letter memorializing the parties’ agreement to establish a
Voluntary Employee Beneficiary Association (VEBA) trust that
funded the retirees’ share of premiums, termed “above-cap costs.”
CNH alleged that the following language contained a covenant
not to sue:  “The parties recognize that the VEBA is intended to
complete [CNH]’s funding of the above cap cost and that [CNH]
will not be required to make any further contributions to the
VEBA from its own funds.”  Medical costs rose faster than ex-
pected and the VEBA was depleted earlier than anticipated.  Six
retirees and the UAW filed a class action lawsuit seeking lifetime
free health care benefits.  The lawsuit was dismissed and the re-
tirees immediately re-filed the lawsuit without the UAW as a party,
although the UAW continued to fund the litigation.  CNH later
filed suit against the UAW.  The district court granted the UAW’s
motion to dismiss CNH’s breach of contract claim and held that
the state law claims were preempted by Section 301 of the Labor
Management Relations Act.

On Appeal, the Sixth Circuit affirmed the dismissal of CNH’s
breach of contract claim.  According to the Court, the quoted pro-
vision focused on CNH’s benefits and burdens and did not contain
a promise by the union not to initiate or fund the retiree lawsuit.
Next, the court held that LMRA § 301 did not preempt the state
law claims because each claim focused on pre-contractual conduct
and did not require the court to interpret the CBA.  The Sixth Cir-
cuit noted that each of the remaining claims relied on the same
factual predicate – that the UAW explicitly and implicitly repre-

sented that it had the authority to bind the retirees during negoti-
ations – and all the district court must do is determine whether the
UAW made the statements and whether CNH reasonably relied
on them.  Consequently, although it dismissed CNH’s intentional
misrepresentation claim for failure to plead facts with particularity
under Fed R Civ P 9(b), the Sixth Circuit remanded the remaining
claims to the trial court for further proceedings.

Court Issues First Published Decision on Association Dis-
crimination Under the ADA

In Stansberry v Air Wisconsin Airlines Corp, Docket No. 09-
2499, (July 6, 2011), the Sixth Circuit affirmed summary judg-
ment against an employee who alleged his termination constituted
associational discrimination under the Americans with Disabilities
Act (“ADA”).  The employee asserted that Air Wisconsin termi-
nated him based on unfounded fears that he would be distracted
at work because of his wife’s disability.  In its first published opin-
ion regarding associational discrimination, the Sixth Circuit uti-
lized a formulation of the McDonnell Douglass framework,
requiring individuals to establish four elements of a prima facie
case of discrimination:  “(1) the employee was qualified for the
position; (2) the employee was subject to an adverse employment
action; (3) the employee was known to be associated with a dis-
abled individual; and (4) the adverse employment action occurred
under circumstances that raise a reasonable inference that the dis-
ability of the relative was a determining factor in the decision.”  

The Court found that the employee’s claim fell short on the
fourth prong because the record was “replete with evidence that
[the employee] was not performing his job to Air Wisconsin’s sat-
isfaction and devoid of evidence to suggest that his discharge was
based on any unfounded fears that his wife’s illness might cause
him to be inattentive or distracted in the future.”  Alternatively,
the Court held that the employee did not establish pretext, con-
cluding it is irrelevant that the employee’s poor performance
might be due to his wife’s disability under an associational dis-
crimination theory because the employee was not entitled to a rea-
sonable accommodation based on his wife’s disability.  �

KElman’s cartoon

Editor’s note: This Kelman Cartoon originally appeared in 
Legal Times and is reprinted with permission.
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MERC UPDATE
Erin M. Hopper

White, Schneider, Young & Chiodini, P.C.

A summary of two recent Decisions issued by the Michigan
Employment Relations Commission follows.  Decisions of the Com-
mission may be reviewed on the Bureau of Employment Relations’
website at www.michigan.gov/merc.

Unfair Labor Practices
Hamtramck Board of Education -and- Hamtramck Federa-

tion of Teachers, AFT, AFL-CIO, Case No. C09 L-237 (May 3,
2011)

On March 25, 2011, Administrative Law Judge (ALJ) Julia
Stern issued her Decision and Recommended Order finding that Re-
spondent employer, Hamtramck Board of Education, violated Sec-
tion 10(1)(a) of the Public Employment Relations Act (PERA) when
the President of Respondent Board unlawfully threatened the termi-
nation of Charging Party’s President because of his union activity.
No exceptions were filed, and the Michigan Employment Relations
Commission adopted the Recommended Order.  

The dispute arose on November 19, 2009, when Board Presi-
dent Titus Walters met with Respondent’s Superintendent Thomas
Niczay and Charging Party’s President Bohdan Karpinsky in the
school’s otherwise deserted teachers’ lounge.  Walters immediately
began shouting at Karpinsky.  Karpinsky testified to the statement
as follows: 

It was something to the effect of [“Y]ou’re what’s wrong
with Hamtramck, you motherfucker, you’re all done.  You better
retire in three to four months or I’ll have your job, you’re all
done.  I’ll have a couple students make up a couple things, say
this and that, and you’ll be gone, motherfucker.[”]  And at that
point, I said, [“W]ould you please just sit down, we can discuss
this in a civilized manner.[”]  And he says, [“F]uck you.[”]  He
says, [“]I’m going to break your back, you’re all finished.[”] 
Karpinksy also testified that Walters stated “We’ll see who has

the biggest cojones.”  Superintendent Niczay generally confirmed
the accuracy of these quotes.  He testified that he was not aware of
why Walters was so angry.  Karpinsky was unaware as well, but as-
sumed it had to do with a grievance the Charging Party had recently
filed. 

Charging Party filed an unfair labor practice, claiming that the
threat was antiunion animus in violation of Section 10(1)(a) of
PERA.  Respondent replied that the charge should be dismissed for
several reasons, two of which the ALJ focused on.  First, Respondent
asserted that there was no showing of a relationship between Walters’
threat and Karpinsky’s union activity, that was merely Karpinsky’s
interpretation of the statements.  The ALJ applied the “reasonable
employee” standard and found Karpinsky’s interpretation to be rea-
sonable.  First, Walters chose to make the statements in front of the
Superintendent, indicating that it was not a personal dispute between
the men.  Second, the ALJ pointed out that Respondent did not call
Walters as a witness, and cited to Wayco Co, 21 MPER 58 (2008),
in which “[t]he Commission [found] that an adverse inference may
be drawn regarding any factual question to which a witness is likely
to have knowledge when a party fails to call that witness and the wit-
ness can reasonably be assumed to be favorably disposed toward that
party.”  

Second, the ALJ discussed Respondent’s argument that there
was no evidence that the Board itself engaged in any wrongdoing.
Because it was Walters personally speaking, and not on behalf of the
Board, Respondent claimed, Karpinsky could not have reasonably
interpreted Walter’s threat as coming from the Board. 

This, too, was found to be unpersuasive.  The ALJ pointed out
that, as a Board member, it was within Walters’ authority to lodge a
charge against Karpinsky with the Board.  He could then attempt to
persuade his fellow Board members to give credence to the charges,
and finally, he could participate in the deliberations and discussion.
And not insignificant is the fact that, as Board President, Walters
may have had influence that exceeded his formal authority.  The ALJ
concluded that it was reasonable for Karpinksy to believe that Wal-
ters was capable of carrying out this threat. 

For these reasons, the ALJ found that Respondent had violated
PERA by committing an unfair labor practice under Section 10(1)(a)
and recommended that Respondent post a notice of such in each of
its school buildings. 

Lakeview Community Schools -and- Lakeview Educational
Support Personnel Association, MEA/NEA, Case No. C10 C-059
(May 11, 2011); and Mount Pleasant Public Schools -and- Michi-
gan AFSCME Council 25, AFL-CIO, and its Affiliated Local 2310,
Case No. C10 E-104 (May 11, 2011)

On October 15, 2010, Administrative Law Judge (ALJ) David
Peltz issued his Decision and Recommended Order finding the unfair
labor practice charges filed by Charging Parties were dismissed for
failure to state a claim upon which relief could be granted.  He de-
termined that Respondents had not breached their respective duties
to bargain under Section 10(1)(e) of the Public Employment Rela-
tions Act (PERA) when each of the Respondents had refused to bar-
gain over bidding procedures for subcontracting noninstructional
support services.  The ALJ had determined that, even if the bidding
procedures were permissive subjects of bargaining, Respondents
were not under a duty to bargain with Charging Parties because
Charging Parties had not properly bid under Section 15(3)(f) of
PERA.  Because of this failure to bid, any claim Charging Parties
may have had regarding an unequal basis on which to bid against
third party contractors had been waived.  Therefore, Charging Parties
had failed to state a claim, and the charges were dismissed. 

Both Charging Parties filed exceptions and an amici curiae brief
was filed on behalf of Michigan State AFL-CIO and SEIU Michigan
State Council in support of the exceptions. The Michigan Employ-
ment Relations Commission (MERC or the Commission) adopted
the Order dismissing the charges. 

The claims in these cases arose from Act 201 of 2009, which
amended Section 5(3)(f) of PERA so that it now states: 

Collective bargaining between a public school employer
and a bargaining representative of its employees shall not include
… [t]he decision of whether or not to contract with a third party
for 1 or more noninstructional support services; or the procedures
for obtaining the contract for noninstructional support services
other than the bidding described in this subsection; or the identity
of the third party; or the impact of the contract for noninstruc-
tional support services on individual employees or the bargaining
unit.  However, this subdivision applies only if the bargaining
unit that is providing the noninstructional support services is
given an opportunity to bid on the contract for the noninstruc-
tional support services on an equal basis as other bidders.  

It was on the last sentence that the cases focused. 
On January 22, 2010, Respondent Lakeview Community

Schools (Lakeview) notified prospective bidders that it was putting
out a Request for Proposals (RFP), seeking bids for student trans-
portation services.  Charging Party Lakeview Educational Support
Personnel Association, MEA/NEA (LESPA) demanded to bargain
over the terms of the bidding process, and Lakeview refused.  On
March 19, 2010, after the bidding period had closed, LESPA submit-
ted what it referred to as a “proposal,” which stated that LESPA was
“not able to meet various specifications” of the RFP.  Lakeview re-
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jected the proposal and voted to privatize the transportation services. 
LESPA claimed an unfair labor practice because it argued that

the RFP did not provide Charging Party with an equal opportunity
to bid.  This was because some of the terms therein, such as a re-
quirement of a bond and that the process was limited to independent
contractors with at least five years of experience, were terms that
LESPA could not meet.  This, LESPA claimed, violated the last sen-
tence of Section 5(3)(f). 

The situation was similar in the Mount Pleasant case.  On March
15, 2010, Respondent Mount Pleasant Public Schools (Mount Pleas-
ant) issued an RFP for cleaning services throughout the District.  The
RFP included the following provision:

18. Exceptions to Bid Specifications
Any exceptions to the terms and conditions in this RFP or

any other special consideration or condition requested or re-
quired by the Bidder shall be enunciated by the Bidder and be
submitted as part of its bid, together with an explanation of the
reasons such terms and conditions cannot be met.  Each Bidder
shall be required and expected to meet the RFP requirements
in its entirety, except to the extent exceptions are expressly noted
in the bid and accepted by the District as part of the award
agreement and documented accordingly. 
Charging Party Michigan AFSCME Council 25, AFL-CIO (AF-

SCME) demanded to bargain over the bidding procedure, which
Mount Pleasant denied.  As in the Lakeview case, AFSCME filed
an unfair labor practice charge, claiming that the Respondent’s fail-
ure to bargain with the Charging Party put it at an extreme disad-
vantage as compared to other bidders, and therefore violated the
amended statute.

In order to interpret the amended statute, both the ALJ and the
Commission examined the statutory construction.  Both Charging
Parties claimed that the bidding procedures are a mandatory subject
of bargaining.  This, they reasoned, is the only way in which to ef-
fectuate an opportunity to bid on an equal basis with others.  By ex-
empting the bidding from prohibition against bargaining, Charging
Parties claimed that the legislature intended that the procedures must
be bargained.  Both the ALJ and the Commission disagreed with
this, stating that if the bidding process were a mandatory subject of
bargaining, the prohibition of such bargaining, and the purpose of
the provision, would be nullified. 

The Commission explained its interpretation of the statute in
this way: “If a public school employer fails to give the bargaining
unit an opportunity to bid on an equal basis as other bidders, the pro-
hibitions of subsection 15(f) are removed.  If the bargaining unit is
given an equal opportunity to bid, bargaining over other procedures
for obtaining the contract, including the procedures for bidding, is
prohibited.”

Charging Parties contended that they were disqualified from
bidding at all because of certain requirements Respondents put into
the RFPs.  The Commission countered that the statute was not meant
to require that the Employers could only involve terms which the
Charging Parties could meet; it only requires that the Charging Par-
ties have an equal opportunity to bid.  To interpret the statute other-
wise, the Commission explained, would essentially require
mandatory bargaining over terms of the RFPs, and would therefore
contradict the rest of the statute. 

Both the ALJ and the Commission expressed what could be
construed as disagreement over the purpose of the statute, but fol-
lowed their duty to interpret just the same.  The ALJ stated “I under-
stand that the interpretation … that I set forth today … may yield
results which perhaps seem unwise.”  The Commission stated that
“[w]hile this may not fit with the realities of traditional public sector
bargaining and labor-management relations, we do not judge the

wisdom of legislative enactments.” 
Additionally, both the ALJ and the Commission made clear that,

should an employer fail to provide an opportunity for the bargaining
unit to bid on an equal basis as other bidders, the prohibition against
bargaining will cease, and it would become a permissive subject.
The Commission explained that, in response to Mount Pleasant’s
RFP which required terms that AFSCME could not meet, AFSCME
could have submitted a bid requesting an exemption for those terms.
If such a request were denied, and AFSCME was disqualified from
bidding because of that denial, an issue would then be raised as to
whether the prohibition against bargaining still applied. 

However, since it was found that neither Charging Party sub-
mitted a proper bid in response to the RFPs, the interpretation of
when a bargaining unit is not given an opportunity to bid on an equal
basis will have to wait. �

MORE LEGAL LATIN
Stuart M. Israel

Legghio & Israel, P.C.

My request for effective Latin legal maxims—in “Lingua
Latina Mortua Non Est,” Vol. 21, No. 2 Labor and Employ-
ment Lawnotes 13 (Summer 2011)—produced some useful re-
sponses.

Dick Hooker of Varnum, LLP, passes on advice he got
from his father: Illegitimi non carborundum.  (“Don’t let the
bastards get you down.”).  John E. Jacobs of Maddin Hauser
suggests one way to implement that advice: In ius voco
spurius.  (“Sue the bastards.”).  It says something about a lan-
guage that it has multiple words that translate to “bastards.”

Arbitrator Barry Goldman offers:  Volenti non fit injuria.
(“To a willing person no injury is done.”).  This maxim is ap-
propriate when “assumption of risk” or “I told you so,
dummy” just won’t do.

Arbitrator Maury Kelman mined his awards to offer three
useful Latin legal maxims.  There is contemporanea expositio
est optima et fortissima in lege, applied to mean that contract
language explanation given close in time to negotiation is es-
pecially probative for later legal interpreters.  Those original
negotiators knew what they meant when they wrote that agree-
ment, right?

Maury offers, too, contra proferentem, which directs that
disputed language be construed against the drafter, and nosc-
itur a sociis, which counsels that the intended meaning of
words can be discerned by the company they keep, i.e., other
words in contractual context, or, as Maury puts it, “denotation
by association.”

A final thought to affirm the social value of your long
hours and punctilious toil, and to assure that lawyering is wor-
thy and worthwhile: Lex neminem cogit ad vana seu inutilia
peragenda.  (“The law compels no one to do vain or useless
things.”) �
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THERE IS A NEW (OLD)
SHERIFF IN TOWN:  SOCIAL
MEDIA AND THE NLRB

C. John Holmquist, Jr.

Demorest Law Firm

Regional offices of the NLRB issue complaints alleging vi-
olations of the National Labor Relations Act (“Act”) as a routine
part of the enforcement of employee rights.  The issuance of a com-
plaint typically goes unnoticed by the public and the media.  Such
was not the case when the NLRB assumed the role of social media
sheriff in November of 2010.  On November 2, 2010, the General
Counsel’s office issued a news release announcing that the Hart-
ford Regional office had issued a complaint against American
Medical Response for illegally terminating an employee who had
posted negative remarks about her supervisor on her personal Face-
book page.1

A week later, the Acting General Counsel (“AGC”) Lafe
Solomon was interviewed by Fox 5 Washington and by National
Public Radio.  In his interview with Fox 5, Solomon stated, “This
is the first complaint we’ve issued over comments on Facebook,
but I have no doubt that we’ll be seeing more.  We have to develop
policies as we go in this fast-changing environment.”2 In the NPR
interview, Solomon said that the employee was discussing employ-
ment issues-“The only thing different here is where the discussion
took place, it took place a Facebook instead of at a water cooler.” 3

The issuance of the complaint was widely featured in the
print media and in blogs.  The case was settled in February of 2011.
The media has reported the issuance of additional complaints and
the settlement of cases since the initial complaint against American
Medical Response.  The NLRB’s actions have been elevated to
“hot topic” status in law firm newsletters and client alerts.

On April 12, 2011, AGC Solomon issued GC 11-11 to Re-
gional Directors concerning mandatory submissions to the Division
of Advice (“Advice”) which a part of the General Counsel’s office.4
In the memo, Solomon identified cases involving rules prohibiting,
or discipline of employees for engaging in, protected concerted ac-
tivity using social media, such as Facebook or Twitter. 

Advice evaluates the facts in the case and recommends ac-
tion to the regional office in terms of dismissing the charge or is-
suing a complaint. Its memos are not binding on the Board nor do
they have any precedential effect. Advice is responsible for legal
advice for Regional Directors on all unfair labor practices involving
novel or difficult issues. 

Since the issue of this memo, the Division of Advice has is-
sued five memoranda addressing the topic.5 In all five cases, Ad-
vice found the employee conduct in question to be outside the
scope of protected, concerted activity and recommended the dis-
missal of the charges absent withdrawal.  A common thread to all
the cases was the lack of a discussion concern ing terms and con-
ditions of employment and the interaction with other employees
commenting on the posts.  Advice noted that mere griping of a per-
sonal nature is not concerted, protected activity.

In light of the Advice memos, is the employer concern over
the Board’s involvement in reviewing discipline warranted?  It is

because the Board’s involvement is going to continue.  The most
that should be taken from the Advice memos is that the facts did
not support the claims of protected, concerted, activity under ex-
isting Board precedent.  All of this attention has occurred in the
absence of any decision by the Obama Board defining protected,
concerted activity in the context of an employee’s use of social
media away from the work place.  It is unlikely that the Obama
Board will follow the Bush Board’s narrow interpretation of the
scope of protected, concerted activity.

Consider a pending complaint in the Chicago region.  A
complaint was issued against Knauz BMW for terminating an em-
ployee for posting photos and comments on his Facebook page.
The dealership had held an event promoting a new model.  The
employee complained on his Facebook page that the dealership
only provided hot dogs and water at the event.  Other salesman had
complained that their commissions may suffer as a result.  The
press release from the Office of Public Affairs referenced that other
employees had access to the Facebook page.  Is this activity more
than mere griping?  What would Advice have done if it had con-
sidered the case?  What will the Obama Board do if it reviews the
case?

The critical issue in each case which goes to complaint and
which potentially may be decided by the Board is whether the
conduct in question constitutes concerted, protected activity.  In
a recent decision, the Obama Board reversed an administrative
law judge’s finding that conduct was unprotected and found that
the violations violated the Act.  MasTec Advanced Technologies.6
Twenty eight service technicians who had a dispute with their
new compensation formula were interviewed in a TV studio and
stated that their employer had told them lie to the customers to
get more revenue.  The judge found that the statements were so
disloyal and reckless that the employees lost the protection of the
Act.

In reversing the judge, the panel found that the statements
were not malicious and in fact, for the most part, were accurate
representations of what they had been instructed to tell the cus-
tomers.  In any event, the mere fact that statements are false, mis-
leading, or inaccurate is insufficient to demonstrate that they are
maliciously untrue.  With respect to the issue of whether the tech-
nicians had engaged in disloyal or reckless conduct, the panel con-
cluded that they did not because there was no evidence they
intended to inflict harm upon the company or that they acted reck-
lessly without regard to the financial consequences to the em-
ployer’s business, i.e. customers cancelling contracts.  

The Obama Board has adopted a “preemptive strike” theory
that extends protections to employees who are terminated to pre-
vent or “to nip it in the bud” future protected, concerted activity.
Parexel International, LLC.7 An employee had a discussion with
another employee concerning getting a wage increase upon rehire.
The employee then went to a supervisor to see if this occurred.  At
the meeting, the employee expressed her opinion that the company
was favoring South Africans when it came to wages.  When asked
by the supervisor, the employee denied discussing her concerns
with other employees.  She was subsequently fired.

Contrary to the administrative law judge, the panel majority
found that the termination was barred under the “preemptive strike”
theory.  If an employer acts to prevent concerted, protected activ-
ity—to “nip it in the bud”, the action restrains the exercise of sec-
tion 7 rights and is unlawful without more.8 The critical issue is
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Continued on Page 18

not what the employee did, but rather the employer’s intent to sup-
press lawful activity. The discharge prevented the employee from
discussing her concerns and kept other employees in the dark about
the issues.

What can be expected of the new sheriff when reviewing un-
fair labor practice charges arising out of employee use of social
media?  As stated by AGC Solomon, policies need to be estab-
lished.   Any policies will come from Board decisions and not from
the issuance of Advice memos or from Regions’ issuance of com-
plaints.  Several commentators have suggested that the July Advice
memos represent a retreat from a broad view of protected, con-
certed activity.  The Parexel and MacTec decisions of the Obama
Board do not support that conclusion.  Rather, they are clear indi-
cations that the Obama Board will adopt a very broad interpretation
of protected, concerted activity and closely review employer dis-
cipline based on employee social media activity.

In reviewing the issue of discipline for use of and posting
on social media sites, the Board will consider the following:

•  Was action taken under a rule which restrains the exercise
of Section 7 rights and interferes with employee exercise
of Section 7 rights or can be reasonably construed by em-
ployees to do so?

•  Does the subject matter pertain to terms and conditions of
employment?

•  Was the post related to a topic previously discussed by em-
ployees?

•  Did other employees respond to the post—either on the
site or at work? 

•  Was the employer’s action taken as a preemptive strike to
prevent protected concerted activity?

The Board’s involvement in policing employer discipline of
employees who use social media is a reminder that its jurisdiction
is broad and not limited to dealing with unions and employers.  The
use of social media to discuss concerns about wages and benefits;
treatment by supervisors; and other terms and conditions of em-
ployment is how employees communicate today—it is the virtual
water cooler.  The sheriff is in town and intends to make sure there
is order.9

— END NOTES —
1 Complaint alleges Connecticut [AMR] illegally fired employee over Facebook comments,

November 2, 2010.

2 Feds: Woman Illegally Fired Over Facebook Remarks, Sam Hananl, 11/1/10.

3 Labor Board says employees can talk about work on social media, Jane Babin, 11/9/10

4 Memorandum GC 11-11, 4/12/11.

5 Lee Enterprises, Inc. d/b/a/ Arizona Daily Republic, 28-CA-23267; Rural Metro, 25-CA-

31802; JT’s Porch Eatery, 13-CA-46689; Wal-Mart, 17-CA-25030; Martin House, 34-Ca-

12950

6 357 NLRB No. 17(2011).

7 356 NLRB NO. 82(2011).

8 PAREXL AT P. 4.

9 For an excellent discussion and review of the Board activity in the social media area, see A

Survey of Social Media Issues Before the NLRB, Michael Eastman, U.S. Chamber of Com-

merce, 8/5/11.  �

GUIDELINES FOR AN 
EMPLOYER’S RESPONSE TO
UNION REQUESTS FOR 

INFORMATION
Christopher F. Carino and Thomas J. Wiencek

Brouse McDowell

While the National Labor Relations Act (NLRA) does not
contain an express requirement that employers must furnish in-
formation to a union, this obligation arises from the employer’s
(and the union’s) duty to bargain collectively in good faith.  The
standard for determining whether to provide information is broad.
But the NLRA does not obligate an employer to provide any and
all information it possesses.  This article discusses the contours
of the law concerning requests for information and what must be
disclosed, as well as what may be withheld.

A. Relevancy

Standard of Relevancy. A union is not entitled to any and
all of the employer’s information.  Rather, a discovery-type of
standard is in place.  NLRB. v. Acme Industrial Co., 385 U.S. 432,
437 (1967).  Specifically, a union meets this standard if there is a
probability that the information is relevant and is necessary for
the union in carrying out its statutory duties and responsibilities.
Id.

This duty to provide information includes information relevant
to contract administration and negotiations between a union and
the employer.  Schrock Cabinet
Co., 339 NLRB 182 (2003)
(information needed for the
purpose of assessing griev-
ances).  An employer may also
be obligated to provide infor-
mation beyond the scope of
negotiations if the information
is relevant to bargainable is-
sues. See Local 13, Detroit
Newspaper Printing &
Graphic Communications
Union v. NLRB, 598 F.2d 267,
271 n. 5 (D.C. Cir. 1979) (finding that the employer’s request for
data concerning the availability of straight-time workers was rele-
vant to bargaining).

However, a union does not meet this relevancy standard merely
by asserting that the information is “necessary” to intelligently rep-
resent the employees. Soule Glass & Glazing Co. v. NLRB, 652 F.2d
1055, 1099 (1st Cir. 1981).  Rather, the union’s explanation of rele-
vance must be made with some precision as a generalized, conclu-
sory allegation is insufficient. Disneyland Park, 350 NLRB No. 88
(2007).  Thus, when a union has a vague or speculative explanation
for its request of information, an employer need not furnish the in-
formation requested. Rice Growers Ass’n of Cal., 312 NLRB 837
(1993) (denying the union’s request for a copy of the employer’s
sales and distribution contract with its parent corporation).  But see,
“Presumptively Relevant,” infra.

“Managing information 
requests.”
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Presumptively Relevant.  Information pertaining to the terms
and conditions of bargaining unit employees is presumptively rel-
evant.  Iron Workers Local 207, 319 NLRB 87, 90 (1995).  In ad-
dition to presuming this information is relevant, the NLRB also
will presume that union requests for presumptively relevant infor-
mation are made in good faith. Columbia Univ., 298 NLRB 941,
945 (1990).  Thus, for presumptively relevant information, an em-
ployer must provide the information upon request, without first
requiring a union to establish specific relevance or particular ne-
cessity.  Iron Workers, 319 NLRB at 90.

To overcome this presumption of relevance, the employer
bears the burden of showing a lack of relevance.  AK Steel Co.,
324 NLRB 173, 183 (1997).  In other words, a union may rely
upon the presumption of relevance and has no further obligation
to explain its significance, unless and until the employer estab-
lishes legitimate affirmative defenses to the production of the in-
formation. Beverly Health & Rehabilitation Services, 346 NLRB
1319, 1326 (2006). Where the employer establishes a proper re-
buttal, a union may need to show the relevance of the information
requested.  NLRB v. Acme Industrial Co., 385 U.S. 432, 435-36
(1967).  

Examples of information deemed presumptively relevant in-
clude seniority lists, insurance policies, rates of pay, information
on holidays, and information on benefits. See Dyncorp/Dynair
Servs., 322 NLRB 602 (1996).  The fact that the information may
be available from another source does not normally relieve an em-
ployer from providing readily available, relevant information.
Asarco v NLRB, 805 F.2d 194 (6th Cir. 1986) (ordering the em-
ployer to furnish photographs to the union that were taken at the
site of an employee’s death).

Not Presumptively Relevant. When the requested informa-
tion does not pertain to matters related to the bargaining unit, there
is no presumption of relevance.  In such circumstances, a union
must demonstrate a reasonable belief supported by objective evi-
dence for requesting the information. Knappton Maritime Corp.,
292 NLRB 236, 238-39 (1988).  

A union does not satisfy this burden of showing relevance by
offering mere suspicion of relevancy: the “showing by the union
must be more than a mere concoction of some general theory
which explains how the information would be useful to the union
in determining if the employer has committed some unknown con-
tract violation.”  Southern Nevada Builders Assn., 274 NLRB 350,
351 (1985).  Otherwise, the union would have “unlimited access
to any and all data which the employer had.” San Diego Newspa-
per Guild v. NLRB, 548 F.2d 863, 868 (9th Cir. 1977); NLRB v.
Temple-Eastex, 579 F.2d 932, 937-938 (5th Cir. 1978); Southern
Nevada Builders Assn., 274 NLRB 350, 351 (1985).  

Similarly, when a union seeks information not clearly neces-
sary to its performance as representative, but alleged to be relevant
due to a certain situation, no presumption exists, and the union
must establish relevancy before the employer must produce the
information. San Diego Newspaper Guild, 548 F.2d at 867 (deny-
ing the union’s request for information on employee’s hired to
“shadow” workers in the event of a strike).

B. Employer Defenses

Bad Faith.  If the employer can show that the union’s infor-
mation request is made in bad faith, then there is no obligation to
supply the requested information. E.g., NLRB v. Wachter Con-
struction, 23 F.3d 1378 (8th Cir. 1994).  However, an employer’s
mere assertion of harassment is not enough to show bad faith.
Gruma Corp. d/b/a Mission Foods, 345 NLRB no. 49 (2005).
Rather, “the presumption is that the union acts in good faith when
it requests information from an employer until the contrary is
shown.”  Hawkins Construction Co., 285 NLRB 1313, 1314
(1987).  Thus, a union’s request is justified where there is simply
one reason for the demand.  Island Creek Coal Co., 292 NLRB
480, 489 (1989).  

Confidentiality.  The Supreme Court held in Detroit Edison
Corp. v NLRB, 440 U.S. 301 (1979), that a union’s interest in ar-
guably relevant information does not always predominate over
other legitimate employer interests in non-production of the in-
formation.  Specifically, the Court noted that the needs of a union
must be balanced against the legitimate and substantial confiden-
tiality interests of the employer.

The Board has not outlined an exhaustive list of which infor-
mation may be deemed confidential, but it has identified certain
information worthy of protection, including: “that which would
reveal, contrary to promises or reasonable expectations, highly
personal information, such as individual medical records or psy-
chological test results; that which would reveal substantial pro-
prietary information, such as trade secrets; that which could
reasonably be expected to lead to harassment or retaliation, such
as the identity of witnesses; and that which is traditionally privi-
leged, such as memoranda prepared for pending lawsuits.”  Detroit
Newspaper Agency, 317 NLRB 1071, 1073 (1995); see also, GTE
California, Inc., 324 NLRB 424 (1997) (finding a confidentiality
interest in the names and unlisted phone numbers of customers
whose complaints led to an employee’s discharge); West Penn
Power Co., 339 NLRB 585 (2003) (finding a confidentiality in-
terest in an investigative report concerning an altercation between
two employees).

The employer must initially show that it has a legitimate and
substantial confidentiality interest in the information sought.
Pennsylvania Power Co., 301 NLRB 1104, 1105 (1991).  At this
initial stage, the employers must timely raise the defense and sup-
port the defense with appropriate proof.  Mission Foods, 345
NLRB 788, 793 (2005).  A blanket claim of confidentiality will
not satisfy this burden.  Id.  Once an employer meets this prelim-
inary burden, the Board must weigh the party’s interest in confi-
dentiality against the requester’s need for the information, and the
balance must favor the party asserting confidentiality.  Detroit Edi-
son Co., 440 U.S. 301.  Even where an employer establishes that
its confidentiality interests outweighs the union’s need for the in-
formation, the employer must still seek an accommodation that
would allow the union to obtain the information it needs while
protecting the party’s interest in confidentiality. Northern Indiana
Public Service Co., 347 NLRB 117, 118 (2006). 

These accommodations may include an offer to release infor-
mation conditionally, placing reasonable restrictions on the use of
that information, or other reasonable alternative solutions.  E.g.,
East Tennessee Baptist Hosp. v. NLRB, 6 F.3d 1139, 1144 (6th Cir.
1993).  In East Tennessee, for example, the union sought to obtain
wage and attendance information of non-union employees to val-
idate that union and non-union employees were treated equally.
The court concluded that the employer had “offered reasonable
alternative solutions which would have allowed the union to as-

GUIDELINES FOR AN 
EMPLOYER’S RESPONSE 
TO UNION REQUESTS 
(Continued from page 17)
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certain whether the contracts were evenly applied while protecting
the confidential records of non union employees.” Id. at 1144-45.
The court further determined that it was incumbent upon the union
to demonstrate that its need outweighed the hospital’s interest in
maintaining the confidentiality of its records. Id. at 1144.  This
same analysis applies, regardless of whether the employer asserts
its own confidentiality concerns, or contractual confidentiality it
may have with a third party.  E.g., KLB Industries, Inc., No. JD-
05-09, 2009 WL 259628 (ALJ Decision, Jan. 30, 2009) (noting
that while employer had contractual confidentiality obligations to
customers, it still was required to discuss reasonable alternatives
with the union).

Information on Striker Replacements/Harassing Employ-
ees.  While the names and addresses of replacement workers are
presumptively relevant, an employer may overcome this presump-
tion where there is a “clear and present danger” that the union will
misuse the information. Chicago Tribune Co. v. NLRB, 79 F.3d
604 (7th Cir. 1996) (finding that an employer may protect home
addresses of confidentiality-seeking permanent strike replace-
ments, if the employer offers reasonable alternative means of com-
munication); Grinnell Fire Prot. Sys. Co. v. NLRB, 272 F.3d 1028
(8th Cir. 2001) (same).  But see Fairhaven Properties, 314 NLRB
763 (1994) (noting that the confidentiality and privacy concerns
were not sufficient to overcome the union’s right to this informa-
tion).  A union also may be denied information if its intent is to
harass the employer and its employees.  See Shell Oil Co. v. NLRB,
457 F.2d 615 (9th Cir. 1972) (refusing to enforce the NLRB’s
order for the employer to disclose names and addresses of em-
ployees).

Privacy Interests.  An employer may defeat a request for in-
formation where the information sought intrudes the privacy in-
terests of the employees.  In Detroit Edison Corp. v NLRB, 440
U.S. 301 (1979), the Supreme Court considered the privacy inter-
ests of employees who had taken psychological aptitude tests.  The
Court held that the interest in protecting the privacy rights of em-
ployees who had taken the psychological tests outweighed the in-
terest of the union in obtaining the information and concluded that
the employer should not have to turn the test information over to
the union.

Similarly, in Minnesota Mining & Mfg. Co., 261 NLRB 27
(1982), the NLRB determined that individual medical information
should not be released.  But, the Board did allow the union to ob-
tain aggregate data that did not include individual medical records
from which identifying data had not been removed.  But see, Part
II.E., infra.

C. Submission of Request

Form of Request.  A request for information need not be in
writing and may be made orally.  NLRB v. Harvstone Mfg. Co.,
785 F.2d 570, 577 (7th Cir. 1986); International Tel. & Tel. Corp.
v. NLRB, 382 F.2d 366 (3d Cir. 1967).  An employer may not sim-
ply ignore or refuse to respond to an information request by a
union simply because it is ambiguous or overbroad.  Instead, it
must request clarification or comply with the request to the extent
it encompasses necessary and relevant information.  Keauhou
Beach Hotel, 298 NLRB 702, 702 (1990).  

Timeliness.  A request by the union must be timely.  E.g.,
Schaeff Namco, Inc., 280 NLRB 1317, 1319 (1986).  Thus, where
a union seeks financial information after contractual negotiations
have ended, the Board has held that an employer need not provide
that information. Id.

More recently, however, the Board has been more generous
with the timing of union requests.  For example, in Kraft Foods
North America, Inc. 355 NLRB No. 156 (2010), the Board found
proper a request for benefits at the employer’s other facilities de-
spite the fact that it was made a year before contract negotiations
would begin.  Examining the parties’ bargaining history, the Board
determined that the union made similar requests in the past and
had to resort to filing a charge, which was not resolved by the time
the parties reached an agreement.  Because of that history, the
Board reasoned that the union requested the information early
enough to obtain timely enforcement from the Board, if necessary.
Given the unique history between the parties in Kraft, this case
may be an outlier.  And, should a union seeking to obtain infor-
mation this early would need to set forth a rational basis for the
timing of the request, as the union did in that case.

Burdensome. When a union’s request for information would
be too burdensome to compile, its request may be denied.  For ex-
ample, in NLRB v. Wachter Constr., 23 F.3d 1378 (8th Cir. 1994),
the court determined that the employer did not violate the NLRA
when it refused to comply with union demands for voluminous
records of nonunion employment for the express purpose of de-
termining compliance with the collective bargaining agreement.  

As a practical matter, however, the parties typically must bar-
gain over the burdensome request, including costs.  As to the al-
location of costs for production of documents, if no agreement is
reached, the union is entitled at its own cost access to records from
which it can reasonably compile the information.  Food Employers
Council, 197 NLRB 651 (1972). 

D. Employer Response to Request for Information

Form of Production.  The information provided by the em-
ployer need not be in any particular form, so long as it is not unduly
burdensome upon the union. Cincinnati Steel Castings Co., 86
NLRB 592 (1949). The employer need only provide such informa-
tion to the union in a reasonably clear and understandable form.
Food Employers Council, 197 NLRB 651 (1972). 

An employer also meets its obligation simply by making the
information available at a reasonable time, in a reasonable place,
and with an opportunity for the union to make a copy of such in-
formation.  United Aircraft Corp., 192 NLRB 382, 389 (1971).
In other words, an employer is not required to duplicate or con-
form its records, at its own cost, for the convenience of the union.
Id.; see also, Warner Press, 301 NLRB 1161 (1991) (“[An em-
ployer] is under no obligation to do [the Union’s] research . . . .
the Union is simply attempting to force the [the employer] to do
its ‘homework,’ and the Act does not require the [employer] to do
so.”).

Timeliness.  There is no per se rule as to when information
must be provided.  Rather, the Board looks at the totality of the
circumstances to determine whether the parties have made a dili-
gent effort to obtain or provide requested information in a reason-
ably prompt manner. West Penn Power Co. d/b/a Allegheny Power,
339 NLRB 585, 587 (2003); e.g., Pan American Grain Co., 343
NLRB 318 (2004) (three month delay unreasonable); Bundy
Corp., 292 NLRB 671 (1989) (seven week delay unreasonable);
Union Carbide Corp. Nuclear Div., 275 NLRB 197 (1985) (delay
of over 10 months justifiable where there was no evidence em-
ployer could produce information faster and union was not prej-
udiced).  To avoid a claim of delay, an employer should take into
account the purpose for which the union requested the informa-

Continued on Page 20
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tion.  If reasonably possible, the employer should provide the in-
formation in enough time that the information retains its useful-
ness to the union, and avoid any claim of prejudice.

E. Grievances

An employer is required to furnish grievance-related infor-
mation to the union so that the union can determine whether to
pursue the grievance to arbitration. Raleys Supermarkets and Drug
Ctrs., 349 NLRB 26, 27 (2007).  To make this determination, the
union must assess not only the merits of the grievance, but also
the adequacy of any remedial action the employer has taken.  Id.
The obligation to provide the data needed to process a grievance
continues throughout the grievance-arbitration process and does
not stop when a grievance is filed. See id. As discussed more
fully below, however, there are certain types of information that
are unique in the grievance process.

Witness Statements.  Any witness statements related to an
employee’s grievance need not be furnished to a union.  Anheuser-
Busch, Inc., 237 NLRB 982 (1978).  In Anheuser-Busch, the
NLRB determined that the disclosure of witness statements in-
volves “critical considerations which do not apply to requests for
other types of information.” Anheuser-Busch, Inc., 237 NLRB at
984.  The Board therefore distinguished the relevancy principles

distilled from Acme and found that
such principles do not extend to
statements obtained during the
course of an employer’s investiga-
tion of employee misconduct.  

Since Anheuser-Busch, the
Board has considered what consti-
tutes a “witness statement.”  In
New Jersey Bell Telephone Co.,
300 NLRB 42 (1990), the Board
concluded that notes made by an
employer’s representative of com-
ments by the employer’s customer
was not a witness statement as it
had not been adopted by the cus-
tomer, nor did the employer give

assurances that the statement would remain confidential.  How-
ever, the Board has also noted that notes taken during an investi-
gation of employee misconduct may be protected as information
prepared in anticipation of litigation under the attorney work prod-
uct doctrine Central Tel., 343 NLRB No. 99 (2004) (protecting
investigator’s notes which were prepared in anticipation of litiga-
tion because they were created after discussing matter with in-
house counsel upon learning of serious misconduct by union
officers, and where the union did not demonstrate substantial need
for the documents).

Thus, as the Board recently formulated, the determination of
whether a witness statement must be provided in response to an
information request involves a two-step inquiry: first, is the state-
ment a witness statement under Anheuser-Busch; and, if the state-
ment is not so classified, is it nevertheless attorney work product.
Stephens Media, LLC, 356 NLRB No. 63 (2011).  As with any

claim of confidentiality, however, the employer must still seek an
accommodation with the requesting party. Northern Indiana Pub-
lic Serv. Co., 347 NLRB 210, 214 (2006) (noting that an employer
met its obligation of an accommodation by providing the names
of the interviewees and those involved in the incident, and other
information regarding its handling of the complaint, with the ex-
ception of the interview notes). 

Medical Information. Because of the confidentiality con-
cerns under the Americans with Disabilities Act (ADA), the Equal
Employment Opportunity Commission (EEOC) addressed
whether disclosure of medical information upon a union’s request
violated the ADA.  Ltr. From EEOC, E. Vargyas, to NLRB, B.
Kearney (Nov. 1, 1996).  The EEOC concluded that the provisions
of the ADA and the NLRA could be harmoniously construed and
that the ADA would permit an employer to furnish a union with
medical information necessary to resolve issues surrounding the
ADA reasonable accommodation process.  Id.

In that case, the employer awarded a job bid to a disabled em-
ployee as a “reasonable accommodation” under the ADA, despite
the fact that he had less seniority than several qualified bidders.
One of the more senior bidders, whose bid for the position was
rejected, later filed a grievance over the employee’s selection, and
the union requested that the company provide it with “necessary
medical information regarding [the employee’s] disability so the
union could assess the grievance.”  The EEOC opined that an em-
ployer is permitted to provide medical information in its posses-
sion to the union that it relied upon in the accommodation process,
but that the union must keep all medical information confidential
and may only share such information with individuals who are
decision makers or necessary consultants regarding the accom-
modation.  See also, Roseburg Forest Products Co., 331 NLRB
999 (2000) (finding that the medical information sought by the
union was relevant and necessary for it to process the grievance it
filed over the company’s violation of the contract’s seniority pro-
visions).

The NLRB’s General Counsel also has examined an em-
ployer’s obligation to furnish unions with relevant medical infor-
mation protected under Health Insurance Portability and
Accountability Act (HIPAA).  NLRB General Counsel Report on
Recent Case Developments (Apr. 5, 2004).  In one case, the em-
ployer operated an on-site medical facility at its plant which main-
tained employee medical records and was staffed by a nurse.  The
union representing plant employees requested documents relating
to the administration of workers’ compensation claims, the pro-
vision of health care at the on-site medical facility, workplace in-
juries and illnesses, including injury reports required by OSHA,
internal employer injury reports, and medical records.  Relying
on HIPAA regulations, the employer stated that it would supply
the information only upon employee consent.  The General Coun-
sel found that a violation occurred because the employer did not
attempt to seek an accommodation, such as de-identification of
the records by redacting protected health information.  In other
words, HIPAA did not alter the employer’s duty to bargain over
accommodations.

Arbitration Discovery.  Once arbitration has been initiated,
however, a party may not utilize the duty to supply information as a
mechanism for arbitral discovery.  California Nurses Assn., 326
NLRB 1362 (1998).  For example, once the grievance process moves
to arbitration, an employer does not violate that NLRB by refusing
to provide the names of witnesses it intends to call at an arbitration
hearing.  See California Nurses Assn., 326 NLRB 1362 (1998). 

The application of this defense turns on the timing of the re-

GUIDELINES FOR AN 
EMPLOYER’S RESPONSE 
TO UNION REQUESTS
(Continued from page 19)

“Relevant information
received.”
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quest.  Thus, where a demand for arbitration occurs after the re-
quest, the Board has held that the union was not engaging in arbi-
tral discovery.  Stephens Media, LLC, 356 NLRB No. 63 (2011)
(finding that the information requests were proper where they
were made before the grievances were referred to arbitration);
Ormet Aluminum Mill Products Corp., 335 NLRB 788 (2001)
(noting that the requests for information were proper because they
were made before the third-step grievance had been denied and
the grievance was referred to arbitration).  

F. Specific Information Requests

Financial Information of the Employer.  The framework for
the disclosure of financial data of an employer is somewhat dif-
ferent from the relevancy considerations described above.  Ini-
tially, financial data need not be revealed unless the union first
establishes that it is especially relevant to the bargaining at issue.
The union does not establish relevancy by claiming that the data
would be “helpful” in performing its tasks.  Teleprompter Corp.
v. NLRB, 570 F.2d 4, 8 (1st Cir.1977).  

However, when the employer makes its profitability an issue
at the bargaining table, by asserting an inability to pay certain
wages or benefits, an employer may need to cede to a request for
financial information sought to substantiate those assertions.
Teleprompter Corp. v. NLRB, 570 F.2d 4, 8 (1st Cir. 1977).  The
Supreme Court has noted that a union is not necessarily entitled
to financial information in every case in which an employer raises
economic inability. NLRB v Truitt Mfg. Co., 351 U.S. 149 (1956).
Instead, each case must turn on its particular facts. Additionally,
if an employer ceases to claim an inability to pay, the duty to fur-
nish financial information may cease with it.  Fairhaven Proper-
ties, 314 NLRB 763, 147 LRRM 1033 (1994). 

In determining whether there has been a claim of inability
to pay, the Board evaluates an employer’s claims in the context
of the particular circumstances of that case.  Stella D’Oro Biscuit
Company, Inc., 355 NLRB No. 158 (2010).  To determine
whether an employer has raised a claim of inability, the Board
does not look for any particular “magic words,” but rather, it
looks for specific statements or actions that convey an inability
to pay.  Id.

There is a distinction, however, between a claim of “inability
to pay” and a claim of competitive disadvantage.  As such, when
an employer makes a claim that it cannot compete with other busi-
ness operations, as opposed to being unable to afford union de-
mands, the employer may not have to furnish such information to
the union.  E.g., Nielsen Lithographing Co., 305 NLRB 697
(1991). 

More recently, however, the Board has held a specific claim
of competitive disadvantage can open the door for information re-
quests concerning costs, productivity. and competitor data.  A-1
Door and Building Solutions, 356 NLRB No. 76 (2011) (citing
Caldwell Mfg. Co., 346 NLRB 1159 (2006) and E.I. du Pont &
Co., 276 NLRB 335 (1985).  Accordingly, an employer does not
have blanket authority to refuse to provide certain information that
is financial in nature simply because it did not claim an inability
to pay.  Caldwell Mfg. Co., 346 NLRB 1159 (noting that while the
employer did not claim inability to pay, the request for certain fi-
nancial information was aimed at verifying and evaluating other
assertions by the employer).  Those requests must still be relevant
to an assertion made by the employer.

For example, in NLRB v. Nielsen Lithographers Co., 854 F.2d

1063, 1065 (7th Cir. 1980), Judge Posner noted that an employer’s
desire to be more competitive is difficult to substantiate through
a request for information: “If a company says it wants to make
higher profits by reducing its labor costs, what data would falsify
its statement?”  The employer in that case, however, subtly made
relevant certain financial information when it stated that “to sur-
vive we must be able to compete.  Our business and jobs are at
stake if we can not. . . .  if we don’t compete the recent trend of
losing even greater amounts of work to other companies will con-
tinue and the jobs of our employees will be lost.”  The court noted
that the employer essentially forecasted a bleak future under cur-
rent conditions, which provided an opening for the union to have
access to the data from which the company has projected its bleak
future.

Costing Out Proposals.  While the Board has addressed the
issue of whether data concerning the costing out of proposals must
be furnished to a union, the analysis is sparse and/or the employer
offers little in its defense.  For example, International Paper Co.,
319 NLRB 1253, 1264 (1995), the Board summarily held that
“[t]here can be no serious dispute regarding the relevance of . . . the
cost study to the parties’ negotiations regarding the Respondent’s
permanent subcontracting proposal . . . .”  In that case, however, the
employer essentially acknowledged its relevance.  

In other instances, the employer ties the proposal to economic
woes.  In Warren County Community Services Head Start, LLC,
No. JD-18-07, 2007 WL 813040 (ALJ Decision, Mar. 14, 2007),
the Administrative Law Judge determined the costing out of the
employer’s proposal concerning the elimination of certain paid
leave and holidays was relevant and must be provided.  In that
case, the union sought the portion of the cost analysis that deter-
mined unemployment costs for the periods in which paid leave
were eliminated.  The employer insisted upon such severe cuts in
compensation and benefits because of an alleged worsening fi-
nancial condition.

While the most applicable case law leans toward disclosure
of such information, additional arguments or strategies may war-
rant limiting disclosure.  Specifically, an employer should avoid
tying the proposal to other considerations or the employer’s fi-
nancial condition.  See Warren Cty. Comm. Servs. Head Start,
2007 WL 813040.  Also, confidentiality concerns may prohibit
furnishing the cost out information.  The employer may argue
that, like bargaining notes, the information is confidential as it
contains the employer’s bargaining strategy.  See Armstrong Air
Condition, Inc., 8-CA-34846, 2005 WL 363940 (G.C. Mem., Jan.
21, 2005) (citing Berbiglia, Inc., 233 NLRB 1476, 1495 (1977)
for the proposition that “[t]he interests of collective bargaining
are furthered by the parties’ confidence that their good-faith bar-
gaining strategies can be formulated without fear of exposure”).
Additionally, if the analysis is prepared by a third-party request-
ing confidentiality of its proprietary calculations, then that too
may limit disclosure.  See  KLB Industries, Inc., No. JD-05-09,
2009 WL 259628 (ALJ Decision Jan. 30, 2009) (noting that be-
cause the employer had contractual confidentiality obligations to
third-parties, it could discuss reasonable alternatives with the
union).  As a reasonable alternative, if the calculations are not
too difficult to extrapolate, employers may attempt to provide the
information underlying the analysis, rather than the analysis from
the cost out.  But see, Warren Cty. Comm. Servs. Head Start, 2007
WL 813040 (rejecting this accommodation noting that it was not
timely and because it resembled a “needle-in-the-haystack” ap-
proach). �
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MICHIGAN SUPREME
COURT UPDATE

Richard A. Hooker
Varnum, LLP

MEA v Sec’y of State, 489 Mich 194 (2011), vac’g, 488
Mich 18 (2010) and aff’g, 280 Mich App 477 (2008).

In this case, the MEA had collective bargaining agree-
ments with several school districts that called for the dis-
tricts’ administration of payroll deduction systems via which
MEA members’ voluntary contributions to the MEA’s Po-
litical Action Committee were deducted and remitted to the
PAC.  In a declaratory ruling, Respondent Secretary of State
ruled the school districts’ maintenance of such a system vi-
olated the Michigan Campaign Finance Act’s prohibition of
a public body from using public resources to make contri-
butions for political purposes.  This ruling was reversed by
a Michigan Circuit Court, which found it “arbitrary, capri-
cious and an abuse of discretion.”  The Court of Appeals then
reversed the lower court and found a violation of MCFA, un-
persuaded by the fact the school districts were to be reim-
bursed by the MEA for all administrative expenses
associated with the payroll deduction system and thus, in-
curred no net expense.  The Supreme Court initially reversed
the Court of Appeals but, upon Petition for Rehearing, va-
cated its earlier decision and affirmed the finding that the
school districts’ administration of the system involved both
an “expenditure” and a “contribution” in violation of the
MCFA.

Priority Health v Commissioner, Office of Fin. and
Ins. Services, 489 Mich 67 (2011), rev’g and rem’g, 284
Mich App 40 (2009)

This case dealt with provisions of the Small Employer
Group Health Coverage Act, MCL 500.3701 et seq, and Pe-
titioner’s requirement of minimum employer contributions
as a pre-condition to participation and enrollment of their
employees in Priority’s small employer group plans.  The
OFIS, the circuit court, and the Court of Appeals concluded
that such minimum employer contribution requirements
were inconsistent with and violated the Act.  The Supreme
Court reversed, ruling the lower courts’ reliance on the guar-
anteed renewal provisions of the Act was misplaced.  The
Court found nothing in the Act prevented or prohibited car-
riers such as Priority from offering as an initial matter poli-
cies with minimum employer contribution provisions.  Thus,
the lack of any explicit reference to such requirements in the
guaranteed renewal language of the Act is largely irrelevant,
so long as the minimum employer contribution provision it-
self is not unreasonable or inconsistent with  the Act for rea-
sons other than those presented in the case.  

Hamed v Wayne County & Wayne County Sheriff’s
Dept, No. 139505 (Slip Op, 7-29-11), rev’g, Hamed v
Wayne Co, 284 Mich App 681 (2009)

Here, the Supreme Court overruled its previous decision
in Champion v Nation Wide Security, Inc, 450 Mich 702
(1996), holding an employer cannot be liable under
ELCRA’s sexual harassment proscriptions for its em-
ployee’s wrongful, even criminal, acts which are committed
outside the scope of the employee’s employment and are not
reasonably foreseeable.  

Plaintiff in this case was a prisoner held at the Wayne
County Jail. She was forcibly raped by a Wayne County Sher-
iff’s Deputy, who was later convicted of criminal sexual con-
duct for the rape.  Plaintiff then brought suit against the
governmental defendants on several theories, including offen-
sive environment and quid pro quo sexual harassment under
ELCRA.  The Circuit Court granted Defendants’ Motions for
Summary Disposition, the Court of Appeals reversed citing
Champion, and the Supreme Court granted leave to appeal.

Relying on the legislature’s use of the word “agents” in
MCL 37.2201(a), the Court ruled ELCRA had clearly con-
templated and incorporated Michigan’s common law agency
principles.  Under those common law principles, an em-
ployer may be found liable for the wrongful acts of its em-
ployee in only two circumstances:

1. where the employee’s actions are taken within the
scope of his or her employment; or

2. where the employer had actual or constructive knowl-
edge of prior similar conduct by the employee and actual or
constructive knowledge of the employee’s propensity to act
in accordance with such prior conduct.

Hamed, Slip Op at 8-9.  In so holding, the Court ex-
pressly rejected all notions that either an “avoidability” or
an “aided-by-agency” theory should be sustainable in sex
harassment cases.  The four Majority Justices went on to
find, over vigorous Dissents from Justices Cavanaugh, Kelly
and Hathaway, that Champion had been wrongly decided
and should be overruled.

Observation:  Of the two circumstances under which, ac-
cording to the Majority, vicarious liability may attach, the sec-
ond seems fairly straightforward, although certainly daunting
for Plaintiffs and the Plaintiff’s Bar.  As to the first, the Court
seemed to imply that a wrongful act can be deemed within the
scope of employment where: a) the employer actually partic-
ipated in or sanctioned the act itself; b) the employer somehow
benefitted from the employee’s commission of the act(!); or
c) the employer’s policies somehow facilitated commission
of the act or at very least, didn’t prohibit it. �
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GOVERNOR APPOINTS 
EDWARD D. CALLAGHAN

AS MERC CHAIR 
On June 20, 2011, Edward D. Callaghan, Ph.D., was ap-

pointed by Governor Snyder to the Chair of the Michigan Em-
ployment Relations Commission. Dr. Callaghan has been a full
time faculty member at Oakland Community College (OCC)
since 2005. He previously served as President of OCC’s Or-
chard Ridge campus and as the Vice Chancellor for Human
Resources and College Communications. He currently serves
on the Board of the Michigan Schools and Government Em-
ployees Credit Union, Walsh College, and is Vice Chair of the
Henry Ford Health System.  Chair Callaghan has negotiated
labor contracts for more than 30 years as a representative of
public employers, including: Dearborn Public Schools, Wayne
County Community College, Henry Ford Community College
and Oakland Community College.  Dr. Callaghan’s extensive
labor relations experience includes: representation in MERC
elections, and in unfair labor practice and mediation cases.  He
has also served on behalf of MERC as an Act 312 Arbitrator
and Fact Finder.   MERC Chair Callaghan’s appointment is
for a 3-year term, ending June 30, 2014. �

LEGISLATION AFFECTING 
PUBLIC SECTOR BARGAINING

Micki Czerniak, 
MERC Labor Mediator

Since the beginning of 2011, several amendments to the Pub-
lic Employment Relations Act (PERA), MCL 423.201-423.217,
which grants collective bargaining rights to Michigan’s public sec-
tor employees,1 have been enacted and signed into law by Gover-
nor Snyder.  One amendment sets forth the authority of
Emergency Managers over collective bargaining agreements.2 At
the time of this writing, three other amendments to PERA, namely
PA 25, PA 54 and PA 103 — each prohibiting bargaining on cer-
tain subjects have been signed into law.  Also, at least one other
PERA amendment is under consideration by the state legislature
and will likely be enacted in some form prior to publication of
this article.  Each of these PERA amendments are summarized
below.  

PA 25 of 2011 (effective May 11, 2011) amends Section 15
of PERA by adding a new subsection 10 to the existing list of pro-
hibited subjects of bargaining.  The amendment prohibits bargain-
ing over the “method of selection” of a “retirant member” of a
municipal police/fire pension board. Since this proviso is written
to apply to municipalities with a population greater than 500,000,
it currently applies to the City of Detroit only.

PA 54 of 2011 (effective June 8, 2011) amends PERA by
adding a new Section 15B.  This section mandates that “after the
expiration date of a collective bargaining agreement and until a
successor collective bargaining agreement is in place, a public em-
ployer shall pay and provide wages and benefits at levels and
amounts that are no greater than those in effect on the expiration
date of the collective bargaining agreement.”  This prohibition af-
fects wage step increases and authorizes public employers to offset
any increased costs of maintaining the “status quo” level of ben-
efits through employee payroll deductions. In effect, the amend-
ment freezes an employer’s cost liability for payroll and other
benefits during the interim period between the old and new con-
tracts, even where the parties consent to extend or honor the ex-
pired agreement while negotiating a successor contract. Also
parties are prohibited from agreeing to retroactive pay or benefit
cost adjustments, and an Act 312 arbitration panel cannot order
retroactivity. 

PA 103 of 2011 (effective July 19, 2011) amends Section
15(3) of PERA by expanding the list of prohibited subjects of bar-
gaining in public school employee units by granting public school
employers the sole authority to decide the following matters:

(j) A public school employer’s decisions on the placement of
teachers or the impact of those decisions.  

(k) A public school employer’s decisions to lay-off, recall,
hire or eliminate positions or the impact of those decisions.

(l) A public school employer’s decisions relative to the de-
velopment and implementation of a performance evaluation sys-
tem and the impact of same.

(m) A public school employer’s decisions regarding policies
and procedures (including a grievance procedure) for discipline
and/or discharge may not include a standard that is “different than

the arbitrary and capricious” standard set forth in the newly
amended Tenure Act and the impact of same.

(n) A public school employer’s decisions regarding the num-
ber and timing of “classroom observations” and the impact of
same. 

(o)  A public school employer’s decisions about the develop-
ment and implementation of a merit pay system tied to a perform-
ance evaluation system and the impact of same.

(p) A public school employer’s decisions about notifications
to parents and legal guardians, under the newly amended Revised
School Code, that their child is assigned to the classroom of a
teacher who has been rated as “ineffective” for two consecutive
years.

Several of the above noted items in the PA 103 amendment
to PERA relate to recent changes in the Tenure Act and the Re-
vised School Code.  

Finally, Senate Bill 0493 (pending at this time along with an
analogous House Bill) seeks to prohibit bargaining on decisions
to enter into intergovernmental or interlocal agreements to con-
solidate, merge or jointly perform certain services. Both versions
of the Bill acknowledge the obligation of public employers to bar-
gain the effects of such consolidation agreements on impacted bar-
gaining unit employees. 

— END NOTES —

1 State classified employees are excluded, falling under the sole and exclusive jurisdiction of

the Civil Service Commission pursuant to the Constitution of the State of Michigan, Article

11, Section 5.

2 See “Emergency Managers, Fiscal Accountability, and Labor Mediation” by James Amar

published in the Summer 2011 issue of Lawnotes.  �
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