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In addition to the foregoing, CAFA effectuated more liberal
removal standards.  Unlike in traditional actions, CAFA permits
any defendant to file for removal, even if all defendants do not
consent.8 Nor is removal under CAFA constrained by the tradi-
tional 1-year time limit.9 Finally, district court remand decisions
are reviewable under CAFA, but only if review is sought within 7
days.10

CAFA also contains special rules for class settlements that
involve payment of coupons to class members, specifically with
regard to the computation of class counsel’s attorneys fees.11 Be-
cause Congress was particularly concerned about large attorney
fee awards that dwarfed the value of class coupon settlements,
CAFA limits attorney fee recovery in such cases to the value of
coupons that are actually redeemed by the class members, rather
than the total value of all coupons.12 Where the settlement in-
volves a mixture of equitable relief and coupons, attorney fees for
each portion are determined separately.13 CAFA also expressly
authorizes courts to enlist expert witnesses to provide information
on the actual value of coupon set tlements.14 Finally, CAFA grants
courts the discretion to require that coupon settlement agreements
provide for the distribution of the value of unclaimed coupons to
a charitable or government organization.15

III. Application of the Class Action Fairness Act by 
Michigan Courts
Since the Class Action Fairness Act’s passage in 2005, Michi-

gan federal courts, including the Sixth Circuit, have only issued
thirty-three published or unpublished decisions that mention the
Act.  No Michigan state courts have issued opinions discussing
CAFA although, given the nature of the Act, this is not particularly
surprising.  

The Sixth Circuit, however, has affirmed the policies under-
pinning CAFA and has condemned bad-faith attempts to frus-
trate the extension of federal jurisdiction to locally-filed class
actions.  In Freeman v. Blue Ridge Paper Products,16 plaintiffs
filed a class action alleging that defendant, a paper mill, created
a nuisance through its water pollution.  In a coordinated scheme
designed to avoid coverage under CAFA, plaintiffs, 300 land-
owners, filed five separate lawsuits, each covering a separate six-
month period, and each limiting claimed damages to $4.9
million per suit.  After plaintiffs filed their first lawsuit, expressly
disclaiming damages above $4.9 million, Defendant removed
the case to the Eastern District of Tennessee.  The district court
promptly remanded the case to state court for failure to meet the
amount in controversy requirement under CAFA.  Plaintiffs then
divided that lawsuit into five separate suits, each alleging $4.9
million in damages.  Defendant again filed a removal petition,
and the district court remanded the cases.  Defendant appealed.
On appeal, the Sixth Circuit — to defeat plaintiffs’ stratagem —
found that the $5 million threshold had been exceeded because
the damages in each lawsuit should be aggregated.  Incredibly,
“plaintiffs’ counsel admitted at oral argument that avoiding
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I. Introduction
In 2005, Congress passed a controversial bill called the Class

Action Fairness Act (CAFA).1 The drive to pass CAFA was fueled
by open hostility towards the adjudication of class actions in state
courts, as well as lawyers who file such claims.  Opining on this
topic, Justice Ginsburg wrote of CAFA that “Congress sought to
check what is considered to be the overreadiness of some state
courts to certify class actions.”2 The Senate Judiciary Committee
Report on CAFA stated “[a] mounting stack of evidence…demon-
strates that abuses are undermining the rights of both plaintiffs
and defendants [in class action lawsuits].  One key reason for these
problems is that most class actions are currently adjudicated in
state courts….”3 The committee also noted that “current law en-
ables lawyers to ‘game’ the procedural rules and keep nationwide
or multi-state class actions in state courts whose judges have rep-
utations for readily certifying class actions and approving settle-
ments without regard to class member interests.”4 CAFA was
designed to remedy these perceived ills by easing the procedural
requirements for filing and/or removing certain class actions in
federal courts.

When CAFA passed, those on the left predicted catastrophic
damage to the legal system.  Senator Richard Durbin noted “This
isn’t the Class Action Fairness Act – this is the Class Action Mora-
torium Act.”5 On the opposite end of the political spectrum, Pres-
ident Bush stated “[CAFA] maintains every victim’s right to seek
justice, and ensures that wrong-doers are held to account.”6 Cer-
tainly such a polarizing piece of litigation would have a momentous
effect on Michigan employment class action jurisprudence, right?

II. Key Provisions of the Class Action Fairness Act
At its most basic level, CAFA expands litigants’ ability to file

or remove class action lawsuits in federal court by relaxing some
jurisdictional barriers.  The Act permits the filing of class actions
in federal court where a party can establish minimal diversity, the
action has at least 100 class members and at least $5,000,000.00
in controversy, exclusive of interest and costs.7 This is significant
because, in traditional diversity actions under Rule 23, all class
representatives and all defendants must possess complete diver-
sity.  CAFA applies to actions that are commenced on or after Feb-
ruary 18, 2005.
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CAFA was the only reason” for splitting the lawsuit into 5 dif-
ferent suits.17

The Sixth Circuit, however, included a gaping loophole in its
decision by limiting it to situations where there is no colorable
basis for dividing up relief into separate time periods other than
to frustrate CAFA.  In doing so, however, the Sixth Circuit recog-
nized that if a plaintiff “does not desire to try his case in federal
court he may” sue for less than the jurisdictional amount and
thereby avoid CAFA.18

CAFA’s amount in controversy requirement proved to be a
deciding factor for the Sixth Circuit in Smith v. Nationwide Prop-
erty and Cas. Ins. Co. as well.19 There, the district court granted
plaintiffs’ motion to remand a putative breach of contract and
fraudulent concealment class action to state court.  The court
found that defendant, which had removed the class action based
upon CAFA jurisdiction, had failed to establish the requisite
amount in controversy.  On appeal, the Sixth Circuit noted that
plaintiffs’ Complaint expressly limited claimed damages to
$74,999 per plaintiff, and proposed class claims to less than
$4,999,999.00.20 Defendant argued that this limitation was im-
material because punitive damages, which plaintiffs could poten-
tially recover, could easily permit a jury to award more than $5
million in damages.  The Sixth Circuit ultimately affirmed the dis-
trict court’s remand decision, holding that although jurisdictional
analysis must take into account the availability of punitive dam-
ages, plaintiffs expressly disclaimed punitive damages and their
legal theories made it highly unlikely that punitive damages could
be recovered.21

In In re UPS Supply Chain Solutions, Inc.,22 the Sixth Circuit
determined that parties who plead general diversity jurisdiction,
and do not specifically plead jurisdiction under CAFA, may not
seek appellate review of district court remand decisions.  There,
plaintiff removed a wage and hour case from state court to federal
court, alleging diversity jurisdiction under 28 U.S.C. 1332.  The
district court remanded the case after finding that plaintiffs could
not recover damages in excess of $75,000.  UPS appealed this de-
termination to the Sixth Circuit.  On appeal, the Sixth Circuit held
that the remand decision was not reviewable because UPS had al-
leged only diversity jurisdiction — which does not provide for ap-
pellate review of remand decisions — and not jurisdiction under
CAFA, which does.

Procedural questions aside, parties have filed and/or removed
the following types of cases within the Sixth Circuit utilizing
CAFA jurisdiction:

• two Telephone Consumer Protection Act claims arising out
of fax advertisements sent to thousands of individuals,
where the Act allowed a private right of action for actual
damages, or $500 in statutory damages.23

• a city’s putative class action filed against Cingular Wireless
alleging breach of contract arising out of Cingular’s alleged
attempts to reduce license costs for tower cell sites.24

• a breach of contract class action filed against Nationwide
Property and Casualty Insurance Company alleging that
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Nationwide improperly failed to cover the post-repair loss
of value to insured vehicles.25

• a putative ERISA and FMLA class action alleging that the
American Laser Chain of clinics failed to pay its workers
for hours worked, and failed to credit those hours to their
employee benefit plans.26

• a putative class action brought under the Michigan Con-
sumer Protection Act alleging that defendant lawn-care
company utilized illegal pesticides on plaintiffs’ lawns.27

• a putative class action filed in Michigan court against Dell
Inc., alleging that Dell failed to advise plaintiffs that they
had the right to opt-out of a $100 warranty covering re-
pairs.28

A breach of contract putative class action alleging that Scot-
trade, Inc.’s electronic stock trading software provided inaccurate
share price values, causing users to suffer monetary loss.29

IV. CAFA and Employment Class Actions in Michigan
Courts
Based upon published and unpublished case law, it appears

that class action plaintiffs and defendants have yet to take full ad-
vantage of CAFA’s loosened jurisdictional requirements.  Of the
Sixth Circuit and district court opinions mentioning CAFA, only
a handful concern employment issues.  

The first of these, Matthews v. ALC Partner, Inc., 2009 WL
2390526 (E.D. Mich. July 31, 2009), involved FLSA and ERISA
class claims filed by Plaintiffs in federal court.  Plaintiffs alleged
that ALC required them to work off the clock, thus paying them
less than minimum wage, and failed to make contributions on their
behalf to ERISA plans based upon these additional unpaid hours
worked.  Plaintiffs subsequently moved to amend their Complaint
to add state law wage claims under the laws of five different states.
Defendant argued that the amendment should be denied because
the Court lacked subject matter jurisdiction over Plaintiffs’ state
law claims.  Plaintiffs argued that these claims were covered by
supplemental jurisdiction as well as CAFA.  

The Court concluded that it possessed supplemental juris-
diction over the state law minimum wage claims because Defen-
dant’s alleged act of paying plaintiffs less than minimum wage
would, if true, allow plaintiffs to prevail on their FLSA and state
law claims.  Notwithstanding this, the district court declined to
exercise supplemental jurisdiction over what it concluded were
“dozens of state-law causes of action, many of which would in-
volve differing legal standards and defenses.”30 Unfortunately
for Plaintiffs, the district court also found that it lacked subject
matter jurisdiction even under CAFA.  Plaintiffs contended that,
with 84 ALC clinics in the states implicated by the class action,
it would only take 4 plaintiffs from each clinic requesting dam-
ages of $15,000 each to meet the $5,000,000 jurisdictional
amount.  The Court, however, found that the record contained
“not a shred of support for these claims” and dismissed the state-
law claims.

CAFA has also been implicated in recent ERISA and LMRA
retiree health benefit cases, such as International Union, United
Automobile, Aerospace and Agricultural Implement Workers of
America v. Ford Motor Company.31 Typically, however, these suits

are filed in federal court based upon federal question jurisdiction,
and CAFA is not necessary to establish jurisdiction.  

There are numerous potential theories to explain the dearth
of federal court opinions addressing CAFA in employment class
actions.  Perhaps, the relative scarcity of Michigan employment
class actions involving more than 100 plaintiffs and an amount in
controversy of more than $5,000,000 is to blame.  On the other
hand, it may be that defense counsel are to some extent unaware
of the option of removing such cases to federal court based upon
CAFA.  Or, plaintiffs and plaintiffs’ counsel are electing to file
employment class actions in federal court in the first instance, bas-
ing subject matter jurisdiction upon CAFA.32

V. Conclusion
Although the Class Action Fairness Act of 2005 was por-

trayed by politicians on both sides of the spectrum as either the
savior or death-knell of class action litigation, it appears that
CAFA has not had such a dramatic effect on employment law
class actions in Michigan state and federal courts.  Fears of Erin
Brockovich being told to drop dead on the steps of the courthouse
have been greatly exaggerated, as have predictions that CAFA
would open the floodgates of class actions waiting patiently to ac-
cess federal courts.  

At present, it appears that utilization of CAFA in Michigan
employment class actions is very limited.  Litigants, however, are
well-advised to consider CAFA as a means to access federal courts
where federal questions are otherwise absent.  Parties seeking ac-
cess to federal courts under CAFA should be prepared to present
evidence sufficient to establish the amount in controversy require-
ment, while those seeking to avoid jurisdiction should take swift
action to disclaim damages that meet or exceed that same require-
ment.

— ENDNOTES —
1  Pub. L. 109-2, 9, 119 Stat. 14 (2005).
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4  Id.
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7 Shady Grove Orthopedic Associates, P.A., 130 S.Ct. at 1473.  Note that CAFA does not

apply to class actions that are decidedly local in nature, as well as cases involving states,

state officials and government entities. 

8 See 28 U.S.C. 1453.
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THE “NEW” MICHIGAN
SUPREME COURT AND STARE
DECISIS: GOOD-BYE TO
SOME OLD FRIENDS?

C. John Holmquist, Jr.

The end of August brought more to Michigan than a change in
season and the end of summer.  It marked the true end of the “Engler”
Supreme Court.  On August 28, Justice Weaver, a nominal Republican,
resigned.  Prior to her resignation, she asked appeal court judge Alton
Davis if he would accept an appointment to replace her and presented
the matter to Governor Granholm.  Justice Weaver resigned, and Gov-
ernor Granholm appointed Judge Davis to the Court.  For the first time
in eleven years, the Democrats had control of the court.  Justice Davis
will be able to run as an incumbent in the November election.

The “new” Court is expected to revisit many of the Engler
Court’s decisions, especially those decisions which had overturned
existing precedent and may include decisions in the labor and em-
ployment areas.  This process began this summer and is expected to
proceed in earnest after the election.1

Attorneys who deal with the National Labor Relations Board
have grown accustomed to shifts in precedent brought about by
changes in the political make-up of Congress and the Presidency.
Traditionally, the party controlling the White House has control of
the five-member Board.  Since the NLRB is not an Article III court,
it is not bound by prior decisions.  As a result, the law as interpreted
by the NLRB changes as occurred in the now famous “September
massacre” where the Bush Republican members of the Board issued
sixty-one decisions, many of which overturned prior Board decisions
over the bitter dissent of the Democratic members.  The change in
control is often marked by sharp rhetoric by the minority members
condemning the changes to the precedent they established.

Recent decisions of the Michigan Supreme Court prior to Justice
Weaver’s resignation indicate that the process of review and reversal
is only beginning.  The tone of the majority and dissenting opinions
has become increasingly heated with the subject being the proper ap-
plication of stare decisis.  One of the first decisions of the Court over-
turning a prior Engler Court decision was Petersen v. Magna Corp.2
The case involved the issue of determining parties against which at-
torneys fees could be prorated under MCL 418.315(1).  Chief Justice
Kelly wrote the majority opinion which overturned Lansing Mayor
v. Pub. Service Comm.3 In addressing the proper role which stare de-
cisis should play, Kelly stated that a lower level of deference should
accorded to cases, such as the present one, because they represent a
departure from the traditional notions of stare decisis.  In determining
whether a compelling justification for reversal exists, Kelly identified
several criteria to be applied which include:  

1.  Whether the rule has proven to be intolerable because it de-
fies practical workability.

2.  Whether reliance on the rule is such that overruling it would
cause a special hardship and inequity.

3.  Whether related principles of law have so far developed since
the rule was pronounced that no more than a remnant of the rule has
survived.

4.  Whether facts and circumstances have so changed, or come
to be seen so differently as having robbed the old rule of significant
application or justification.

5.  Whether other jurisdictions have decided similar issues in a
different manner.
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6.  Whether upholding the rule is likely to result in serious detri-
ment prejudicial to public interests.

7.  Whether the prior decision was an abrupt and largely unex-
plained departure from precedent.4

Kelly concluded by stating that there is no magic number of
factors that must favor overturning a case to establish the requisite
compelling justification and that the conclusion must be reached on
a case by case basis.

On July 31, the Court issued five decisions that reversed Engler
Court decisions.5 The opinions were not unanimous, with the jus-
tices divided along party lines.  If the NLRB’s actions in September
are the “September massacre” as named by the decisions’ critics, the
majority’s decisions could be called the “July goodbye” as the Re-
publican justices watched their decisions overturned.  

In Lansing Schools Education Assn. v. Lansing Board of Educa-
tion,6 the Democratic justices’ current positions on stare decisis are
reflected in the majority and concurring opinions.  Justice Cavanagh
reviewed the application of the doctrine as well as Chief Justice Kelly’s
list of nonexhaustive factors and found that four of the factors existed
in the case to warrant overturning the prior decision.  In responding to
the dissenting justices, Justice Cavanagh stated that the Court’s deci-
sion simply returns the Court to the status quo ante.  He noted that the
dissenters’ stare decisis protestations should “taste like ashes in their
mouths.”7 Chief Justice Kelly concurred in the opinion.

Justice Hathaway stated that she did not agree with any ap-
proach that suggested or implied that there is a rule or law subject to
a particularized test to be used in all circumstances.  Stare decisis is
a policy consideration to be determined on a case by case basis and
as a result, the analytical approach will differ from case to case.  The
critical analysis should be on the rationale regarding whether or not
to change precedent.8 Justice Davis’ position of stare decisis would
be expected to be in line with the other Democratic justices.

The tone of language in the decisions issued on July 31 as per-
tains to stare decisis reveals that there is no middle ground on the
issue.  As a result, the new Granholm Court can be expected to re-
consider cases controlled by Engler Court decisions which reversed
prior court precedent.  How can one predict which labor and em-
ployment law decisions of the Engler Court can be expected to be
reexamined if the proper case is presented to the Court?   One pos-
sible measure is the strength of the language in the dissent; the
stronger the dissent, the more likely that a prior decision will be over-
turned which itself overturned existing precedent.  Three decisions
which may be scrutinized if the opportunity is presented to the Court
are Garg v. Macomb County Community Mental Health Services,
Joliet v. Pitoniak, and Rory v. Continental Insurance Co.9

In Garg, the majority overturned the earlier decision in Sumner
v. Goodyear Tire & Rubber Co.10, and overruled the continuing vio-
lations doctrine.  Justices Cavanagh and Kelly dissented.  Justice Ca-
vanagh stated that the continuing violations doctrine remained a
salutary tool because, as a practical matter, a victim of discrimination
may not know that he or she is or has been discriminated against until
after the limitations period has expired.  The doctrine better protects
the victim and does not give the discriminating party the benefit of
judicial hindsight.  Sumner therefore remained a sound decision.11

In Joliet v. Pitoniak12, the majority overruled Jacobsen v. Parda
Fed. Credit Union13 which had held that allegations of constructive
discharge could extend the applicable statute of limitations for dis-
criminatory acts which otherwise were outside the limitations period.
The issue according to the majority was whether the claims at issue
accrued on the dates of the alleged discriminatory actions or on
plaintiff’s last day of work where plaintiff claims a constructive dis-
charge.  The majority’s answer was that the claims accrued when
they occurred.  Justice Kelly dissented and stated that the overruling

of Jacobson was unnecessary and gratuitous.  The date that a con-
structive discharge occurs is not dependent on the timing of the em-
ployer’s actions but rather is at the point at which a reasonable
employee would have felt compelled to resign.14

Rory v. Continental Insurance Co.15 is an insurance contract
case, but it has an impact in the employment area because of the re-
liance by the court of appeals in Clark v. Daimler Chrysler Corp on
it.16 In Rory, the majority held that the judiciary is without authority
to modify an unambiguous contract or to rebalance the contract eq-
uities.  A court is also without authority to engage in  post hoc judi-
cial determinations of reasonableness as a basis to refuse to
enforcement. A one year statute of limitations in an insurance con-
tract was upheld in spite of the three year statute for personal injury.

Justices Kelly and Cavanagh dissented.  Justice Kelly stated that
the majority not only rejected long established law regarding review
for reasonableness but had also broken company with the majority
of jurisdictions which have addressed the issue.  Michigan law has
now been pushed out on a tenuous ledge.17

In Clark, a majority of the panel rejected the plaintiff’s chal-
lenge to a six month limitations period in an employment contract.
Summary disposition had been granted to the employer because a
claim of age discrimination had not been filed within six months.
The majority stated that while the general rule had been to uphold
the contract if the terms limiting the time to sue were reasonable, the
Supreme Court in Rory had overruled the reasonableness standard.
Leave for appeal was sought and denied, and Justices Kelly and Ca-
vanagh would have granted leave.

If the Court’s decisions of July 31 are any indication, the deci-
sions of the Engler Court which themselves had reversed prior Court
decisions in the employment area may well be in jeopardy.  If the
November elections result in the continuation of the Democratic ma-
jority on the Court, there is no reason to assume that the review of
precedent in accordance with the criteria used by the justices to date
will not continue.  Now, more than ever, reference to the election as
one selecting “nonpartisan judicial candidates” is an oxymoron.  

— ENDNOTES—
1.  For an excellent discussion of the Engler Supreme Court’s decision and the history and role

of stare decisis, The Michigan Supreme Court, Stare Decisis, and Overruling the overrulings,
Robert Sedler, Wayne State Law School Legal Studies Research Paper Series No. 09-28
(12/8/09)(available at  http://.ssrn.com/link/Wayne-State-U-LEG.html).

2.  484 Mich. 300, 773 N.W. 2d 564 (Mich. 2009)

3.  470 Mich. 154, 680 N.W. 2d 840 (Mich. 2004)

4.  484 Mich. at 320, 773 N.W. 2d at 573.

5.  Regents of Univ. of MI v. Titan Insurance Co., No. 136905, e-Journal no. 46504 (negligence
and intentional tort); McCormick v. Carrier, No. 136738, e-Journal no. 46503 (negligence and
intentional tort); Bezeau v. Palace Sports & Entm’t, Inc., Case No. 137500, e-Journal no. 46506
(worker’s compensation); Lansing Schs. Educ. Ass’n. v. Lansing Bd. of Educ., No. 138401, e-
Journal no. 46505 (school law); O’Neal v. St. John Hosp. & Med. Ctr., No. 13880, e-Journal
no. 138180 (malpractice).

6.  No. 138401, e-Journal no. 46505.

7.  The criteria used were whether the rule has proven to be intolerable because it defies prac-
tical workability; whether reliance on the rule is such that overruling it would cause a spe-
cial hardship and inequity; whether upholding the rule is likely to result in serious detriment
prejudicial to public interests; and whether the prior decision was an abrupt and largely
unexplained departure from precedent.  Opinion, p. 19.  The quote is found at p. 19, n. 15.

8.  Concurring opinion, p.  3.

9.  Garg v. Macomb County Community Mental Health Services, 472 Mich. 263, 696 N.W.
2d 646 (Mich. 2006); Joliet v. Pitoniak, 475 Mich. 30, 715 N.W. 2d 60 (Mich. 2006); Rory
v. Continental Insurance Co., 473 Mich. 457, 703 N.W. 2d 23 (Mich. 2005).

10.  427 Mich. 505, 398 N.W. 2d 368 (Mich. 1986).

11.  472 Mich. at 299, 696 N.W. 2d at 667.
12.  See note 9 supra.

13.  457 Mich. 318, 577 N.W. 2d 881 (Mich. 1998).

14.  475 Mich. at 47, 577 N.W. 2d at 71.

15.  See note 9 supra.

16.  268 Mich. App. 138 (Mich. App.  2005).

17.  473 Mich. at 496, 703 N.W. 2d at 46. �
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SUPREME COURT DECLARES
UNIFORM TEST FOR 
DETERMINING A 

CORPORATION’S PRINCIPAL
PLACE OF BUSINESS FOR 
DIVERSITY JURISDICTION

William M. Saxton
Butzel Long

28 U.S.C. § 1332(a)(1) provides that federal district courts shall have
original jurisdiction of all civil actions where the amount in controversy
exceeds the sum of $75,0001 and is between “citizens of different states.”
Section 1332(c)(1) provides that “a corporation shall be deemed to be a
citizen of any State by which it is incorporated and of the State where it
has its principal place of business.”

When a corporation seeks to remove a case from state court to fed-
eral district court. determination of where the corporation’s principal
place of business is located is a decisive issue.

Federal district courts and courts of appeals have adopted divergent
and sometimes complex interpretations of the phrase “principal place of
business.” Some court have applied the so-called “nerve center” test. Ap-
plying the nerve center test, a corporation’s “principal place of business”
is the “nerve Center,” which is the place where the corporation’s high
level officers direct, control, and coordinate the corporation’s activities.2

Some courts have applied the “locus of operations” test to determine a
corporation’s principal place of business, which focuses on the amount of
business a corporation does in one state as compared to other locations. If
the amount of business activity is “significantly larger” or “substantially pre-
dominates” in one State, then that State is deemed to be the corporation’s
principal place of business.

In Hertz Corp v. Friend, _U.S._(2010) the Court rejected the locus of
operations analysis and declared a “single and uniform” interpretation of the
phrase “principal place of business,” which it said is “simple to apply.”

We conclude that “principal place of business” is best read as referring
to the place where a corporation’s officers direct, control and coordinate
the corporation’s activities. It is the place that the Courts of Appeals
have called the corporation’s “nerve center”. And in practice it should
normally be the place where the corporation maintains its headquarters
— provided that the headquarters is the actual center of direction, con-
trol, and coordination...(Hertz, Slip Opinion, p. 14).

— ENDNOTES —
1 Exclusive of interest and costs.

2 A corporation can only have one principal place of business. Diaz-Rodriguez v. PepBoys
Corp., 410 F. 3d 56, 59 (1st Cir. 2005). �

WRITER’S BLOCK?
You know you’ve been feeling a need to

write a feature  article for Lawnotes. But the
muse is elusive. And you just can’t find the
perfect topic. You make the excuse that it’s
the press of other business but in your heart
you know it’s just writer’s block. We can
help. On request, we will help you with
ideas for article topics, no strings at-

tached, free consultation. Also, we will give you our expert assess-
ment of your ideas, at no charge. No idea is too ridiculous to get
assessed. This is how Larry Flynt got started. You have been unpub-
lished too long. Contact Lawnotes editor Stuart M. Israel at Legghio
& Israel, P.C., 306 South Washington, Suite 600, Royal Oak,
Mich igan 48067 or (248) 398-5900 or israel@legghioisrael.com.

CALLING ALL SCRIBES
Norman Otto Stockmeyer

Thomas M. Cooley Law School

What does the word scribes call to mind?  For most people,
it evokes the image of medieval monks copying manuscripts with
quill pens.  But modernly it also refers to a society of legal writ-
ers.    

Scribes, the society, is a national organization dedicated to
the twin goals of encouraging legal authors and improving legal
writing.  Bar association journals and newsletters are constantly
in need of timely and informative articles for publication.  And
the need for clear and compelling legal writing of all kinds is
widely recognized.  

For more than half a century, Scribes has addressed these
needs by sponsoring awards, conducting  programs, and publish-
ing periodicals.  Former Scribes president James J. Brown, when
asked to describe the organization, replied: “Scribes is what it
does!”  This brief history tells how Scribes came to be what it is.

Organization
Like many mid-20th century legal reforms, Scribes originated

with Chief Justice Arthur T. Vanderbilt of New Jersey.  In 1951,
he invited several like-minded lawyers to join him in creating an
organization to, in the words of its constitution, “help and encour-
age people who write about the law and . . . promote a clear, suc-
cinct, and forceful style in legal writing.”  The organization
adopted the unusual name “Scribes — The American Society of
Writers on Legal Subjects.”  Membership was limited to members
of the legal profession who had published at least one book or
three articles on legal subjects and were nominated by an existing
member.

At the first meeting of Scribes, the membership consisted of
41 charter members. Through active recruitment, membership has
increased to nearly 2,700 today.  Members include lawyers,
judges, law school deans and professors, and legal editors.  Over
the years, the eligibility requirement was reduced to one book or
two articles, and the nomination requirement was eliminated.

During its first 20 years, Scribes had no permanent home. As
with a circuit-riding judge, Scribes’ office was wherever its pres-
ident resided. Its staff was whatever staff the president could af-
ford to devote to the organization.

In the early 1970s, the practice was established of having
various law schools host a home office for Scribes, with a member
of the faculty serving as Scribes’ Executive Director.  In 2005 the
Scribes office was moved to Cooley Law School.  Cooley profes-
sor Joe Kimble was Executive Director at the time, and was suc-
ceeded last year by Professor Norm Plate.

Michigan attorneys have played a leadership role in Scribes
from its inception. Milton Bachmann, the State Bar of Michigan’s
Executive Director, was one of the charter members and the so-
ciety’s treasurer for 11 years.  Charles Joiner, then a University
of Michigan faculty member, was president in the mid-60s.
Michigan today ranks third in membership, behind New York and
Texas. 
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Awards
One of Scribes’ first activities was to present awards to those

who write well. The annual Scribes Book Award, instituted in
1961, is presented at the Scribes annual membership luncheon,
held during the American Bar Association’s annual meeting. The
recipient is invited to offer some brief remarks and to autograph
copies of the winning book.

Each year since 1987, the editors of every law journal are in-
vited to submit a copy of their best student-written note or com-
ment. The entries are reviewed by volunteer legal-writing
professors, and then submitted to the Scribes selection committee.
The Scribes Law Review Award is presented to the winner at the
“Scribes dinner” at the annual National Conference of Law Re-
views.

In 1996, the Scribes Brief-Writing Award was initiated.  Any-
one who has won best brief in a regional or national moot-court
competition is invited to submit the brief so that Scribes can honor
the best of the best.  Another cadre of volunteer legal-writing pro-
fessors reviews the entries and submits the finalists to the Scribes
selection committee. As with the Book Award, the Brief-Writing
Award is presented at the Scribes annual membership luncheon
during the ABA annual meeting.

Periodically, Scribes has given other awards. Scribes Life-
time-Achievement Awards have been presented to Judge Guido
Calabresi of the U.S. Court of Appeals for the Second Circuit
(2002), Judge Richard Arnold of the U.S. Court of Appeals for
the Eighth Circuit (2004), U.S. Supreme Court Justices Antonin
Scalia (2008) and Ruth Bader Ginsburg (2009), and Richard
Wydick, author of “Plain English for Lawyers” (2010).

Programs
For a period in the 1960s and early 1970s, Scribes provided

a pool of speakers to give talks to law students about legal writing.
In more recent years, Scribes has cosponsored legal-writing pro-
grams at ABA annual meetings. In 2003, Scribes cosponsored
with the ABA Litigation Section a program called “Motion Potion:
How to Write Better Pleadings.”  “How Business Lawyers
SHOULD Write,” was cosponsored with the ABA Business Law
Section in 2004, and “How to Write Like Hemingway, Esquire:
Legal Writing for Litigators Made Easy,” again with the Business
Law Section, was presented in 2005.

In 2007, Scribes presented a panel discussion on “Jury In-
structions in Plain English” at the annual meeting of the Associa-
tion of American Law Schools in Washington, D.C. And in 2008,
Scribes and the New York City Bar Association’s Legal History
Committee cosponsored a symposium on Abraham Lincoln’s
legal writing.

Recently, Scribes has returned to the goal of speaking di-
rectly to law students about legal writing. Under a practice initi-
ated in 2006, law schools have hosted the annual Scribes board
meetings. In exchange, Scribes has conducted legal-writing pro-
grams for the schools’ students.  

Publications
For an organization of writers, Scribes’ early history was re-

markable for its dearth of published materials. Publications were
often discussed, but few were actually undertaken. One success
was Advocacy and the King’s English, published by Bobbs-Mer-

rill in 1960. The book has been reissued in 2010 under the title
Classic Essays on Legal Advocacy.  It is published by The Law-
book Exchange in Clark, New Jersey, and is available on
amazon.com.

Scribes also published a Style Manual in 1957 and a Primer
on Legal Writing in 1974. The Primer, which was distributed at
Scribes programs, contained detailed instructions on researching
and writing law-review articles and law-office memorandums.

The Scrivener.  Since its inception in 1975, Scribes’ quar-
terly newsletter, The Scrivener, has evolved from being largely a
vehicle for membership and organizational news to including
short, useful pieces on legal writing and publishing.  Cooley pro-
fessor Jane Siegel has been the editor since 2004.

The Scribes Journal of Legal Writing.  1987, the Scribes
board began to discuss plans for establishing a scholarly journal.
Board members obtained a commitment from West Publishing
Company to donate printing and distribution costs. For editor in
chief, the board selected Bryan Garner, then a young University
of Texas law-school instructor who had just published a new dic-
tionary of legal usage; today he is recognized as the preeminent
authority on legal writing and language. The first issue of The
Scribes Journal of Legal Writing was published in 1990 with an
initial circulation of 3,000 copies. In 2001, Joseph Kimble of Coo-
ley Law School became editor in chief. 

The Scribes Journal has been a singular success. There is no
journal like it in the world. It has published articles by many of
the best-known figures in legal writing — Garner himself, Charles
Alan Wright, Richard Posner, Lawrence Friedman, Richard
Wydick, Reed Dickerson, Irving Younger, Steven Stark, Darby
Dickerson, and Wayne Schiess. 

The Journal is widely distributed, read, and cited. Volume
11, for instance, was distributed to 10,000 judges, lawyers, and
law professors. Since Volume 9, printing and distribution has been
underwritten by Cooley Law School. With the Scribes Journal,
Scribes has taken the largest stride yet toward fostering “a clear,
succinct, and forceful style in legal writing.”

Conclusion
Although its goals remain unchanged after more than 50

years, Scribes has evolved with the times. For example, in 1960
the board voted to cap membership at 300 to maintain exclusivity;
but recently the category of associate member was created so that
now any member of the legal profession may join.  Scribes has
initiated legal writing “webinars” through its website
www.scribes.org.  In 2006, the name was shortened to The Amer-
ican Society of Legal Writers.

The next 50 years doubtless will bring more changes as
Scribes continues to explore ways to promote and pay tribute to
excellence in legal writing.  The need remains for more legal au-
thors and better legal writing.  Will you respond to the call?  You
can start by visiting www.scribes.org and downloading a mem-
bership application.

— ENDNOTE —
Professor Stockmeyer was president of Scribes in 2005-2007.  This article is a condensation

of his history of the organization, which was published in Volume 12 of the Scribes Journal

of Legal Writing.  �

35229 State Bar Pages:35229 State Bar Pages  10/28/10  9:51 AM  Page 7



Page 8                                                                                                                                                       LABOR AND EMPLOYMENT LAWNOTES (FALL 2010)

TEN KEY THINGS TO 
KNOW ABOUT THE 

DODD-FRANK ACT’S NEW
WHISTLEBLOWER 
PROTECTIONS
William B. Forrest, III

Kienbaum, Opperwall, Hardy & Pelton, PLC

On July 21, 2010, President Obama signed into law the
Dodd-Frank Wall Street Reform and Consumer Protection
Act.  In addition to overhauling the nation’s financial regula-
tory system, the Dodd-Frank Act established several important
new whistleblower protections and incentives that apply far
beyond the financial services industry.  Here are ten key
whistleblower-related facts about the new law.  

1. Corporate Subsidiaries and Affiliates Are Now
Covered Under SOX. The whistleblower provisions of the
Sarbanes-Oxley Act (SOX) originally protected only the em-
ployees of publically traded companies.  Subsidiaries of those
companies avoided SOX whistleblower liability unless found
to be the alter ego of the parent.  The Dodd-Frank Act amends
SOX to expressly cover employees of subsidiaries and affili-
ates whose financial information is included in the consoli-
dated financial statements of a publically traded parent
company.

2. SOX Whistleblower Claims Cannot Be Released.
The Dodd-Frank Act prohibits “any agreement” that purports
to waive the rights and remedies provided to SOX whistle-
blowers.  This includes general release and settlement agree-
ments that employers often enter into with terminated
employees.  Securing a standard release will no longer pre-
clude subsequent SOX whistleblower litigation.

3. Jury Trials Are Available; Arbitration Agreements
Are Unenforceable.  Many employers require their employ-
ees to sign arbitration agreements that cover any employment-
related dispute that may arise between them in the future.  The
Dodd-Frank Act clarifies that SOX plaintiffs are entitled to a
federal jury trial and precludes the enforcement of a pre-dis-
pute arbitration agreement that purports to cover a SOX re-
taliation claim.  

4. Limitations Period Is Doubled.  Employees now
have twice as long to file their SOX whistleblower claims with
the Department of Labor:  180 days after becoming aware of
the violation.  

5. SEC Will Share Sanctions With Whistleblowers.
Qualified whistleblowers that voluntarily provide “original
information” to the Securities and Exchange Commission
(SEC) that leads to an enforcement proceeding through which

the SEC recovers more than $1 million in monetary sanctions
are entitled to between 10 and 30 percent of those sanctions,
as determined by the SEC.  In order to qualify as “original
information,” the data must be “derived from the independent
knowledge or analysis of the whistleblower,” and not be oth-
erwise known to the SEC or derived solely from media re-
ports or allegations in other judicial or government
proceedings.   

6. There Is A New Anti-Retaliation Claim.  Not only
can whistleblowers obtain a cut of the SEC’s monetary sanc-
tions, but they can sue their employers if they are retaliated
against.  The Dodd-Frank Act prohibits employers from ter-
minating, demoting, or otherwise discriminating against any
individual who provides original information to the SEC, as-
sists in an SEC proceeding or investigation based on such in-
formation, or makes disclosures under SOX, the Securities
Exchange Act, or any other law or regulation subject to the
SEC’s jurisdiction.  And the potential penalties are stiff.  Suc-
cessful litigants are entitled to reinstatement, litigation costs,
attorney’s fees, expert witness fees, and double back pay with
interest.

7. Commodities Whistleblowers Are Covered Too.
The Dodd-Frank Act amends the Commodities Exchange Act
to establish similar sanction sharing and anti-retaliation pro-
tections for those who provide original information to the
Commodities Futures Trading Commission (CFTC).  But
some of the penalties are less stringent; for example, success-
ful CFTC whistleblowers are entitled to straight (not double)
back pay.   

8. There Are New Protections for Financial Services
Employees.  Companies that offer consumer financial prod-
ucts or services are prohibited from retaliating against em-
ployees who disclose or object to fraudulent conduct related
to those products or services.  Protected activity includes re-
ports made to the Bureau of Consumer Financial Protection,
a new agency created by the Dodd-Frank Act.  Employees
must file complaints with the Department of Labor within 180
days of the alleged retaliation, and can obtain, among other
things, reinstatement, compensatory damages, and attorney’s
fees. 

9. The False Claims Act Has Been Expanded.  The
False Claims Act (FCA) permits actions against contractors
that defraud the federal government.  The Dodd-Frank Act ex-
pands the FCA’s anti-retaliation provision to cover “associated
others” in addition to employees, contractors, and agents.  This
amendment is intended to curb associational discrimination
against those who oppose FCA violations.

10. The SEC’s Regulations Are Still to Come.  The
SEC has 270 days from the enactment of the Dodd-Frank Act
(i.e., until April 2011) to issue final regulations implementing
the new whistleblower protections and incentives.  Employers
should watch the regulatory developments carefully. �

35229 State Bar Pages:35229 State Bar Pages  10/28/10  9:51 AM  Page 8



LABOR AND EMPLOYMENT LAWNOTES (FALL 2010)                                                                                                                                                       Page 9

MICHIGAN COURT OF APPEALS
ISSUES OPINION LIMITING THE
POWER OF A CIRCUIT COURT
TO VACATE AN ARBITRATION
ATTORNEY FEE AWARD IN 

AN EMPLOYMENT 
DISCRIMINATION CASE

Glen N. Lenhoff
Law Office of Glen N. Lenhoff

On June 8, 2009, the Michigan Court of Appeals issued an
Opinion reversing Tuscola County Circuit Court Judge Patrick R.
Joslyn.  In Joseph Chevrolet and Joseph Hood v Lorie Hunt, Michi-
gan Court of Appeals Case No. 290882 (6/8/09), the Court of Appeals
reversed an order by Judge Joslyn that had vacated a $296,000.00
award of attorney fees and costs in a sex harassment case.  

In the underlying arbitration, Claimant Lorie Hunt, a former
employee of the car dealership Joseph Chevrolet, Inc., asserted
sex harassment claims under both the Elliott-Larsen Act and Title
VII.  Arbitrator Thomas W. Cranmer ruled in favor of Ms. Hunt
on her Elliott-Larsen claim, but ruled against Ms. Hunt on her
Title VII claim.  The Arbitrator’s Title VII ruling was based on the
fact that Ms. Hunt had not exhausted through the EEOC prior to
pursuing arbitration.  Arbitrator Cranmer awarded Ms. Hunt
$168,000.00 in damages, along with reinstatement against Re-
spondents Joseph Chevrolet, Inc. and Joseph Hood.  The Arbitra-
tor then awarded $270,000.00 in attorney fees and $26,000.00 in
costs to Ms. Hunt under the Elliott-Larsen attorney fee and cost
provision, MCLA §37.2802.

The Arbitrator’s attorney fee and cost ruling was challenged
by Joseph Chevrolet, Inc. and Joseph Hood in an action filed in
Tuscola County Circuit Court (before Judge Joslyn). Joseph
Chevrolet and Joseph Hood sought to vacate the Arbitrator’s attor-
ney fee and cost award.  In addition, Joseph Chevrolet, Inc. and
Joseph Hood sought to vacate the portion of the Arbitrator’s attor-
ney fee award that had denied a cross-Motion for Attorney Fees
against Ms. Hunt based on the theory that Ms. Hunt had frivolously
failed to exhaust EECO remedies before filing for arbitration.

In a rather stunning ruling, Judge Joslyn granted the Appli-
cation to Vacate.  In striking down the $296,000.00 attorney fee
and cost award, Judge Joslyn held that attorney fees should not
have been awarded under the Elliott-Larsen Act and that a one-
third contingency fee award sufficiently compensated Ms. Hunt’s
counsel.  In addition, Judge Joslyn held that attorney fees should
have been awarded against Ms. Hunt because the Ms. Hunt had
frivolous failed to exhaust through the EEOC prior to pursing ar-
bitration.  Judge Joslyn remanded the case to the Arbitrator for a
computation of the respondents’ attorney fee!  

The Michigan Court of Appeals granted Leave and reversed
Judge Joslyn.  The Court of Appeals based its reversal on the
power and tradition of the rule of law that accords great deference
to an Arbitrator’s ruling.  See Joseph Chevrolet, Inc. and Joseph

Hood v Lorie Hunt, Michigan Court of Appeals Case No. 290882
(6/8/09)), at page 3.  The Court of Appeals pointed out that the
mere disagreement of Judge Joslyn with the Arbitrator’s rulings
was not sufficient to warrant reversal of the Arbitrator.  Citing to
the strong array of case law supporting arbitration finality, the
Hunt Panel (comprised of Judges Hoekstra, Markey and Davis)
pointed out that “It is apparent that the trial court simply disagreed
with the Arbitrator’s conclusion” as to attorney fees and costs.
The Hunt Opinion then pointed out that “Reviewing courts may
not substitute their judgement for that of the Arbitrator”.  Pointing
out that the Hunt attorney fee award contained no obvious factual
or legal errors, the Court of Appeals reversed Judge Joslyn and
reinstated Arbitrator Cranmer’s award of $270,000.00 in attorney
fees and $26,730.14 in costs to Ms. Hunt.

The Court of Appeals then considered the second issue in the
Hunt appeal – the issue of whether Respondents’ attorney fees
and costs should have been assessed against Ms. Hunt because of
her failure to exhaust EEOC administrative remedies prior to pur-
suing arbitration.  The Court of Appeals first cited to the familiar
rule of law that attorney fees cannot be awarded against an em-
ployment discrimination plaintiff unless the plaintiff’s lawsuit was
frivolous.  The Court of Appeals then pointed out that, while it is
clear that a plaintiff must exhaust administrative remedies prior
to pursing judicial relief, it is not clearly-settled law that a
claimant must exhaust through the EEOC before commencing ar-
bitration.  Indeed, this is an issue of first impression.

Because of the unsettled nature of the law, the Court of Ap-
peals held that Arbitrator Cranmer did not err in his conclusion
that Ms. Hunt did not take a frivolous position by asserting a Title
VII claim without first exhausting through the EEOC.  Accord-
ingly, Arbitrator Cranmer was well within the scope of his arbitral
discretion in denying Joseph Chevrolet’s and Joseph Hood’s Mo-
tion for Attorney Fees against Ms. Hunt.  The Court of Appeals
thus reversed Judge Joslyn as to the ruling that the Arbitrator had
improperly denied the respondents’ Motion for Attorney Fees
against the claimant.

The Court of Appeals HuntOpinion is significant in three re-
spects.  First, Hunt is a very recent expression of the well-estab-
lished rule that great deference must be accorded to the rulings of
an Arbitrator.  Before parties expend time and resources in appeal-
ing the rulings of an Arbitrator, counsel must emphasize that such
appeals typically are futile.

Second, Hunt rejected the employer’s attempt to undercut
the rights of plaintiffs to claim attorney fees in successful Elliott-
Larsen litigation.  In evaluating employment discrimination
claims, company counsel should take into account the fact that at-
torney fees are typically awarded to the plaintiff in the event the
plaintiff succeeds on liability at trial.  After Hunt, it remains that
it is short-sighted for an employer to fail to take into account the
amount of attorney fees that the plaintiff probably be awarded if
the plaintiff succeeds on liability at trial.  

Finally, Hunt is another judicial statement that attorney fees
should not be assessed against an employment discrimination
plaintiff where the plaintiff is not successful in pursuing an unre-
solved issue of law.  An employment discrimination plaintiff has
the right to assert a subtle legal issue without fear of the imposition
of attorney fees if the plaintiff’s efforts to succeed on the issue are
unsuccessful. �
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SIXTH CIRCUIT 
UPDATE
Scott R. Eldridge

Miller, Canfield, Paddock and Stone, P.L.C.

Air Reserve Technician’s Bias Claims Barred by 
Feres Doctrine

In Bowers v Secretary of the Air Force, Docket No 09-
3599 (July 21, 2010), Plaintiff Jaime Bowers was discharged
from her job as an Air Reserve Technician in the Air Force.
She filed suit alleging, among other things, that the Air Force
violated the Rehabilitation Act of 1973 and Title VII of the
Civil Rights Act of 1964.  The trial court granted the Air
Force’s motion to dismiss under Rule 12(b)(1) for want of sub-
ject matter jurisdiction, pursuant to the doctrine enunciated in
Feres v United States, 340 US 135 (1950) (“the Feres doc-
trine”).  The Sixth Circuit affirmed on appeal, concluding that
Bowers was a member of the armed forces and not a mere
civilian employee despite performing both traditional military
and civilian duties.  Arising from the military’s “unique disci-
plinary structure,” the Feres doctrine, according to the Court,
provides that military personnel cannot pursue claims against
the government under the Federal Tort Claims Act for injuries
that “arise out of or are in the course of activity incident to
service.”  Noting that Bowers had to maintain membership in
the Air Force Reserve as a condition of her employment and
that her job “require[ed] the performance of work directly re-
lated to national defense,” the Court likened Bowers’ position
to that of a National Guard Technician, which the Sixth Circuit
and other courts have previously held to be “irreducibly mili-
tary in nature” and thus subject to the Feres doctrine.

Ohio Medicaid Agency Not Entitled to 
Sovereign Immunity

In Lowe v Hamilton Co Dep’t of Job & Family Servs,
Docket No 09-3432 (July 1, 2010), Plaintiff Uneek Lowe, a
former Medicaid eligibility technician for the Hamilton
County Department of Job and Family Services (“DJFS”) in
Ohio, sued the DJFS alleging, among other things, disability
discrimination under the Americans with Disabilities Act
(“ADA”).  The district court denied the DJFS’s motion for
summary judgment on the ADA claims, rejecting its argument
that it was an arm of the State of Ohio entitled to sovereign
immunity under the 11th Amendment of the U.S. Constitution.
Noting on appeal that the issue of sovereign immunity “turns
on whether [the DJFS] is properly characterized as a political
subdivision (and thus not immune) or an arm of the state (and
thus immune),” the Sixth Circuit affirmed the lower court’s
decision.  In its analysis, the Sixth Circuit concluded that the
State of Ohio’s treasury department would not be legally liable
for a judgment in the case because the DJFS conceded that it
would pay any such judgment directly and seek reimburse-
ment at later time; that the DJFS is, pursuant to Ohio statute,
largely controlled by county boards of commissioners, not the
state; that DJFS officials are appointed at the local level, pur-
suant to Ohio statute, and not by state officials; and, that, al-
though the DJFS is responsible for administering state and

federal programs, its basic purpose is to provide services to
local, county residents and thus its functions are not within
the traditional purview of state government.  These factors,
according to the Sixth Circuit, weighed against characterizing
the DJFS as an arm of the state and, thus, against granting it
sovereign immunity protection.

Facts Alleged in EEOC Charge to Support Disparate
Treatment Claim Not Sufficient to Maintain Subsequent,
Uncharged Claim of Hostile Environment

In Younis v Pinnacle Airlines, Inc, Docket No 08-6112
(June 30, 2010), pro se Plaintiff Nazeeh Younis, an Arab-
American and Mulsim, worked as a pilot for Pinnacle.  Younis
filed an EEOC charge in 2005 alleging discrimination based
on his religion and national origin.  After receiving a right-to-
sue letter from the EECO, he filed a lawsuit in federal court
alleging the same claims, but adding a claim that he had been
subjected to a hostile work environment for being the target
of offensive remarks.  The district court granted Pinnacle’s
motion for summary judgment on the hostile environment
claim for failure to exhaust administrative remedies.  On ap-
peal, the Sixth Circuit affirmed.  “The problem in this case,”
according to the Sixth Circuit, is that “Younis did not allege a
claim of hostile work environment, and he cited only discrete
acts of alleged discrimination, limited to three or four isolated
comments by his peers that occurred over a three-year period.”
Because Younis’s EEOC charge did not contain any facts as
to whether or to what extent Pinnacle’s conduct unreasonably
interfered with his work performance and created an objec-
tively hostile environment, the Court ruled that his claim was
barred for failure to exhaust administrative remedies:  “We
now hold that…evidence, cited in an EEOC charge to support
a claim of disparate treatment, will not also support a subse-
quent, uncharged claim of hostile work environment, unless
the allegations in the complaint can be reasonably inferred
from the facts alleged in the charge.” �

“Neither attorney having given me a campaign contribu-
tion, I hereby disqualify myself.”

KELMAN’S CARTOON

Editor’s note: This Kelman Cartoon originally appeared in 
Legal Times and is reprinted with permission.
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(Continued on page 12)

EMPLOYERS BEWARE 
THE NEW FOCUS ON 

WAGE AND HOUR ISSUES
Jennifer A. Zinn

Kienbaum, Opperwall, Hardy, and Pelton, PLC

It’s no time to be complacent about Fair Labor Standards Act
(FLSA) compliance.  Congress recently amended the FLSA
through the passage of the health care reform legislation; there are
several important new interpretations from the U.S. Department
of Labor (DOL); and there is a sharp focus on unpaid internships
— all of which are increasing the DOL’s areas of enforcement
opportunity and heightening employers’ risks of wage and hour
liability. 

1. Mandatory Breaks For Nursing Mothers
Health care reform legislation, specifically the Patient Pro-

tection and Affordable Care Act (PPACA), effective March 23,
2010, amended the FLSA to require employers to give nursing
mothers “reasonable break times to express breast milk for up to
one year after the child’s birth each time such employee has need
to express milk.”  The DOL’s Fact Sheet states: “The frequency
of breaks needed to express milk as well as the duration of each
break will likely vary.”  Employers are also required to provide
“a place, other than a bathroom, that is shielded from view and
free from intrusion from co-workers and the public.”  The Fact
Sheet comments: “The location provided must be functional as a
space for expressing breast milk.  If the space is not dedicated to
the nursing mother’s use, it must be available when needed in
order to meet the statutory requirement.”  

This new mandate applies only to non-exempt employees.
Employers with fewer than 50 employees are not covered if com-
pliance would impose an “undue hardship.”  Undue hardship is
determined by assessing the difficulty or expense for a specific
employer in comparison to its size, financial resources, and the
nature and structure of its business.

Employers are not required to compensate nursing mothers
for breaks taken for expressing breast milk. However, if employers
provide compensated breaks to others, an employee who uses that
break time to express milk must be compensated in the same way.
The DOL’s guidance also reminds employers of the general re-
quirement that an employee must be completely relieved from
duty for break time to be uncompensated.

2. Other Notable Amendments To The FLSA
Health care reform legislation amended the FLSA in several

other respects to impose employer responsibilities in providing
health care benefits; confer “whistleblower” protections; and au-
thorize the DOL to undertake increased enforcement related to
health care.  

One amendment requires employers with 200 or more full-
time employees to automatically enroll new employees in an em-
ployer-offered health care plan.  This provision will be effective
upon the promulgation of DOL regulations.

Another amendment requires employers to provide detailed

notice to employees regarding the American Health Insurance Ex-
change.    Each State is required to establish an Exchange for 2014
through which individuals and small businesses may purchase in-
surance coverage.  This provision becomes effective for employers
on March 1, 2013.

A third amendment prohibits employers from taking ad-
verse action against any employee because the employee re-
ceived a tax credit or subsidy for a health plan, or because the
employee provided information or participated in a proceeding
concerning an employer’s alleged violation of its obligations
under the health care reform legislation.  This provision is ef-
fective immediately.

3. Unpaid Internships
In line with the old adage that “you should not expect some-

thing for nothing,” the DOL recently published Fact Sheet 73,
which sets out the factors for defining a lawful unpaid internship.
Apparently, regulators within the DOL are certain that violations
in this area abound.  Investigation activities have increased.  

The FLSA defines employment very broadly as “to suffer or
permit” a person to work.  There is an exception for “trainees”
and a six-prong test for determining whether an intern is, in fact,
a trainee.  The DOL clarified in its recent Fact Sheet that all six
prongs must be met for an intern not to be entitled to compensa-
tion:

• The internship, even though it includes actual operation of
the facilities of the employer, is similar to training that
would be given in an educational environment;

• The internship experience is for the benefit of the intern;

• The intern does not displace regular employees, but works
under close supervision of existing staff;

• The employer that provides the training derives no imme-
diate advantage from the activities of the intern and on oc-
casion its operations may actually be impeded; 

• The intern is not necessarily entitled to a job at the conclu-
sion of the internship; and

• The employer and the intern understand that the intern is
not entitled to wages for the time spent in the internship.

Ensuring that an employer derives no advantage from an
intern’s activities is an especially difficult requirement.  If the
intern routinely performs “productive work,” the internship ben-
efits the employer and the intern is entitled to be paid.  DOL
guidance advises that, the more an internship program is struc-
tured around an academic experience, the more likely the intern-
ship is to be viewed as education rather than employment.
Unpaid internships for non-students, such as recent college grad-
uates trying to enter the job market, will raise bright red flags
with the DOL.

4. Clothes-Changing Exception And Protective Gear
The DOL recently issued Administrator’s Interpretation

2010-2, which clarified its position on the definition of “clothes”
under the FLSA.  Section 203(o) of the FLSA excuses employers
from paying employees for time spent “changing clothes or wash-
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EMPLOYERS BEWARE 
THE NEW FOCUS ON 
WAGE AND HOUR ISSUES

(Continued from page 11)

PRIVACY RIGHTS OF 
EMPLOYEES NARROWED 
BY SUPREME COURT

Stacy A. Hickox,  Assistant Professor
Michigan State University, 

School of Labor and Industrial Relations

The U.S. Supreme Court has reversed a decision by the Court
of Appeals for the Ninth Circuit which had found that a city em-
ployer violated the privacy rights of its employee under the fourth
Amendment.  In City of Ontario v. Quon, decided on June 17, 2010,
the Court held that the city did not violate Jeff Quon’s privacy rights
by reading text messages he had sent on a pager issued to him by
the city.  The decision is important both for what was decided and
what was not.

First, the Court was reluctant to determine whether Quon had
a reasonable expectation of privacy in the content of the text mes-
sages. Because of the swift changes in technology and social norms
regarding the privacy of messages transmitted using that technology,
the Court declined to determine whether Quon had an expectation of
privacy in content of the messages he sent with the city’s pager.  Yet
the Court’s decision assumes that he did have some expectation of
privacy in the content of the messages sent using the employer’s
pager.

Second, the Court held that the decision to search the text
messages was reasonable at its inception, because the search was
conducted for a legitimate work-related rationale.  Specifically,
the city was investigating how its pagers were being used, because
the service provider was charging for overages beyond the number
of messages allowed by the plan.

Third, the Court held that the scope of the search was rea-
sonable, reversing the lower court’s decision that the city could
have investigated the use of its pagers without reading the content
of the text messages.  The city only read messages sent in two of
several months in which Quon exceeded his allowance for mes-
sages.  In addition, the scope of the search was reasonable since
Quon had been told that his messages were subject to auditing,
and he had been given no assurances of privacy.  

The decision provides some guidance for employers to deter-
mine when a search might be overly intrusive.  The Court noted that
this search of messages on employer-issued equipment was not as
intrusive as a search of an employee’s personal e-mail account or a
wiretap on a home phone.  In addition, the search was not expected
to reveal personal information about the employee since a reasonable
employer would not expect to discover personal information on em-
ployer-issued equipment. Finally, the search was not unreasonable
even though the lower court had found that the service provider vi-
olated the Stored Communications Act by releasing the information
to the city without the consent of the “user” of the service. 

Based on these recent cases, employers should consider the
following regarding employees’ privacy interests in monitoring
the personal behavior and communications of employees:

Notify employees who are subject to surveillance or electronic
monitoring to lower their expectations of privacy

Conduct surveillance or electronic monitoring only when the  em-
ployer has a legitimate purpose for obtaining the information �

ing at the beginning or end of each workday” if the time is ex-
cluded from compensable time pursuant to the express terms of,
or by a custom or practice under, a collective bargaining agree-
ment.  The new interpretation defines the term “clothes” to not in-
clude protective equipment.  Therefore, under the new
interpretation, time donning and doffing protective equipment
may be compensable if it is “integral and dispensable” to the
“principal” duties of employment.  

This new interpretation reverses the DOL’s position as set
forth in 2002 and 2007 opinion letters in which it explained that
the term “clothes” specifically included protective gear and thus
time spent donning and doffing such gear should not be compen-
sable. 

The new interpretation also
concludes that clothes changing
could be considered a “principal ac-
tivity.”  This is significant because,
under the continuous workday rule,
the compensable workday begins the
moment an employee engages in ei-
ther a principal duty or an activity
integral and indispensable to a prin-
cipal duty.  The compensable work-
day continues until the end of the
final principal duty or integral and indispensable activity of the
day.  Therefore, activities engaged in immediately after donning
and before doffing (such as walking to a work station or waiting)
may be compensable if pursued necessarily and primarily for the
employer’s benefit — even if the donning and doffing time is itself
excluded from compensable time.

Adding even more cloudiness to this already murky issue,
the U.S. Court of Appeals for the Sixth Circuit recently com-
mented on the DOL’s new interpretation of “clothes” in Franklin
v. Kellogg Company (August 31, 2010), and declined to give it
deference.  The plaintiff argued that the time spent donning and
doffing Kellogg’s mandatory food safety uniforms and protective
equipment was compensable time. The court described the DOL’s
changing position over time, and, citing the Supreme Court’s 1987
decision in INS v. Cardoza-Fonseca, noted that “[a]n agency in-
terpretation of a relevant provision which conflicts with the
agency’s earlier interpretation is entitled to considerable less def-
erence than a consistently held agency view.”  

The court then declined to defer to the new interpretation and
instead, relying on the dictionary definition of “clothes,” held that
the exception clearly applied to Kellogg’s uniform and protective
equipment. It went on to hold that the time spent donning and
doffing was not compensable because it was pursuant to a custom
and practice established by a collective bargaining agreement.  It
left open, for remand, the question of whether post-doffing and
pre-donning walking time was compensable.  �

“Clothes?”
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MICHIGAN 
SUPREME COURT 

UPDATE
Richard A. Hooker
Varnum, LLP

Debano-Griffin v Lake County and Lake County Board
of Commissioners, Mich Sup Ct No 140400 (6/3/10), rev’g
and remdg, Debano-Griffin v Lake County and Lake County
Board of Commissioners, Ct App No 282921 (10/15/09
unpub).

In this case arising under Michigan’s Whistleblowers
Protection Act, MCL 15.361 et seq, Plaintiff had been em-
ployed by Defendant County Director of its 911 Department.
After she had registered complaints with Defendants about the
performance of the County’s ambulance service provider and
the apparent diversion to the 911 Department of ambulance
service money the County’s residents had authorized in an
election, her position had been eliminated.  She sued, claiming
a violation of the Whistleblowers Act.

Defendants were denied summary disposition by the Trial
Court, and Plaintiff won a jury verdict thereafter.  On appeal,
the Court of Appeals Panel, in a 2-to-1 ruling, found the Trial
Court had erred in not granting Defendants summary disposi-
tion.  Focusing on the key language of the Act, “…because the
employee…reports or is about to report, verbally or in writing,
a violation or suspected violation of a law…,” MCL 15.362,
the majority opined that Plaintiff had merely reported a sus-
pected violation of a suspected law.  

Such activity, in the majority’s judgment, was not pro-
tected under the Act.  Ct App, Slip Op at 3-4; Whitbeck, J,
concurring, at 5-6.  Judge Kelly dissented, arguing there is
no requirement an employee have actual knowledge of the
specific law he or she believes has been violated.  Judge
Kelly found the key inquiry to be the employee’s good faith
belief an actual law had been violated. Kelly, dissenting, at
3-4.

The Supreme Court reversed and remanded summarily,
finding that Plaintiff’s reported diversion to the 911 Depart-
ment of money the taxpayers had specifically earmarked for
ambulance services was in fact a violation of an actual Michi-
gan law.  See, MCL 211.24f(2)(d) (ballot must include clear
statement of purpose of millage); MCL750.489; MCL
750.490; and MCL 141.439.  Hence, the difference of opinion
below was irrelevant, as Plaintiff had reported a violation or
suspected violation of an actual law and was, therefore, auto-
matically engaged in activity protected by the Act.

In so holding, the Court expressly declined to rule on the

issue volleyed back and forth by the Court of Appeals, i.e.,
whether the word “suspected” in Section 162 applies to both
the violation and the law, or just to the violation.  It is pre-
dictable, however, the Court’s summary Opinion will be in-
terpreted to mean a plaintiff will not be required to have
specific knowledge of the actual law(s) at the time the com-
plaint is made to cloak him or herself with the protection of
the Act, so long as there really is such an actual law.

One to watch:

Loar v Dept of Human Services, Mich Sup Ct No 140810
(9-15-10), rem’dg, Loar v Dept of Human Services, Ct App
No 294087 (12-30-09).

This is a case brought originally in the Court of Appeals by a
group of home-based child care providers, seeking through
mandamus to prevent the State and its Department of Human
Services from requiring their membership in and payment of
dues to Child Care Providers Together Michigan.  CCPTM is
a labor organization formed under the auspices of the UAW
and AFSCME.  

It won recognition of various home-based child care providers
receiving state funds from DHS through a card check organi-
zational process and entered into a collective bargaining agree-
ment with DHS which purports to require dues-paying
membership of those providers.  When plaintiffs were notified
of the requirement, they initiated suit in the Court of Appeals,
claiming among other things they had received no notice of
election or other organizational process.1

The Court of Appeals denied the complaint for mandamus, ef-
fectively disposing of the matter, although it did enter various
additional Orders, including one allowing Plaintiffs to file an
amended complaint.  Plaintiffs sought leave to appeal and the
Supreme Court, in lieu of granting leave, remanded the case
to the Court of Appeals for an explanation of its reason for
denying the Complaint for Mandamus.  

On remand, the Court of Appeals again dismissed Plaintiffs’
action, ruling mandamus was not the appropriate procedural
vehicle for challenging either the dues payment requirement
or their own status as employees covered by the CCPTA-DHS
bargaining agreement.  The Court of Appeals opined that
Plaintiffs should instead seek declaratory and/or injunctive re-
lief in another forum.     

This will be a case to watch carefully, particularly if there is a
political shift in the Governor’s Office following the Novem-
ber elections.

— ENDNOTE —
1 A separate lawsuit was initiated by the National Right to Work Legal Foundation on

behalf of other, similarly situated home-based child care providers.  �
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IS A THIRD PARTY CLOSELY
ASSOCIATED WITH 
AN EMPLOYEE WHO 

ENGAGED IN PROTECTED 
ACTIVITY AFFORDED 
ANTI-RETALIATION
PROTECTION UNDER 

TITLE VII
William M. Saxton
Butzel Long

Section 704(a) of Title VII of the Civil Rights Act of 1964
makes it an unlawful employment practice to discriminate against
any employee:

...because he has opposed any practice made an unlawful em-
ployment practice by this subchapter, or because he has made
a charge, testified, assisted, or participated in any manner in
an investigation, proceeding or hearing under this subchapter.
42 U.S.C. § 2000e(3)(a).

A plaintiff claiming unlawful retaliation under Section 704(a)
must establish that:

(1) he or she engaged in activity protected by Title VII;
(2) the defendant employer knew that plaintiff had engaged

in the protected activity;
(3) the defendant employer took some adverse employment

action against the plaintiff; and
(4) there was a casual connection between the protected ac-

tivity and the adverse employment action.

Martin v. Toledo Cardiology Consultants, Inc., 548 F.3d 405, 412
(6th Cir. 2008).

In Thompson v. North American Stainless (hereinafter
“NAS”), 435 F. Supp. 2d 633 (E.D. Ky. 2006), Eric Thompson
was employed by NAS, as was Miriam Regalado, to whom
Thompson was engaged to be married. Their relationship was
common knowledge at NAS.

Regalado filed an EEOC charge against NAS alleging that
her supervisor discriminated against her based on her gender. The
EEOC notified NAS of the filing of the charge. About three weeks
later Thompson was discharged assertedly for insubordination.
Thompson filed an EEOC charge alleging that he was discharged
in revalidation for his fiancee’s filing an EEOC charge. The EEOC
issued Thompson a right to sue letter1 and he filed an action
against NAS. 

The Lower Court Decisions
The District Court granted summary judgment for NAS rul-

ing that the plain language of Section 704(a) of Title VII does not
countenance a revalidation claim by a plaintiff who did not him-
self engaged in any protected activity. Thompson, 435 F. Supp.2d
at 638.

On appeal a divided panel of the Sixth Circuit Court of Ap-
peals (2 to 1) reversed, holding that applying a literal reading of
the anti-revalidation provision of Title VII “defeats the plain pur-
pose”2 of Title VII as expressed in Burlington Northern and Santa
Fe Railway Co., 548 U.S. 53 (2006). In Burlington, the Supreme
Court stated that the anti-retaliation provision of Title VII is aimed
at preventing employers from taking retaliatory action that well
might dissuade a reasonable worker from making or supporting a
charge of discrimination. The Sixth Circuit panel stated that there
is no doubt that NAS discharging Thompson in revalidation for
his fiancee filing an EEOC charge would dissuade reasonable
workers from making or supporting a charge of discrimination.

The En Banc Sixth Circuit Decision
On rehearing en banc (16 judges participating) a majority (10

to 6) concurred with the District Court and reversed the panel de-
cision holding that:

By application of the pain language of the statute3 Thompson
is not included in the class of persons for whom Congress
created a revalidation cause of action because he did not op-
pose an unlawful employment practice, make a charge, tes-
tify, assist or participate in an investigation. Thompson v.
North American Stainless, 567 F.3d 804, 804 (6th Cir. 2009).

In short, the plain text of the anti-retaliation provision of Title VII
requires that the person claiming unlawful revalidation must be
the same person who engaged in protected activity.

U.S. Supreme Court Grants Certiorari
On the last day of its 2009-2010 term the U.S. Supreme Court

granted certiorari in Thompson v. North American Stainless,
notwithstanding the fact that there is no disagreement in the Cir-
cuit Courts of Appeals regarding third party retaliation claims
under Title VII4 and that the Solicitor General in an amicus brief
filed with the Court argued that certiorari should be denied.5

Given the facts noted immediately above and the apparent
willingness of the Supreme Court to expand the reach of revali-
dation claims, third party retaliation claims may well be resusci-
tated.

In Jackson v. Birmingham Board of Education, 544 U.S. 167
(2005), the Court found that an implied prohibition against retal-
iation was subsumed within a general prohibition of sex discrim-
ination under Title IX, 20 U.S.C. § 168(a), despite the absence of
any express reference to retaliation in the statute. The Court sim-
ply concluded that “retaliation” is a form of intentional discrimi-
nation and thus an implied claim for retaliation as available.
Jackson, 544 U.S. at 173-174, 178.

In CBOCS West, Inc. v. Humphries, 128 S. Ct. 1951, 1958-
59 (2008), relying in substantial part on Jackson, the Court found
an implied prohibition against retaliation in 42 U.S.C. § 1981 even
though there is no express retaliation language in the statute.

In Burlington Northern, the Court held that the anti-retalia-
tion provision of Title VII prohibits those employer actions “that
would have been materially adverse to a reasonable employee”
which means “that the employer’s actions must be harmful to the
point that they would dissuade a reasonable worker from  making
or supporting a charge of discrimination.” Burlington Northern,
548 U.S. at 57.
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Firing Thompson in retaliation against his fiancee for filing
an EEOC charge of discrimination is unquestionably an unlawful
employment practice prohibited by the anti- retaliation provision
of Title VII. Such an adverse employment action would plainly
dissuade a reasonable employee from making or supporting a
charge of discrimination.

The en banc decision of the Sixth Circuit is grounded on the
conclusion that the anti- retaliation provision of Section 704(a) of
Title VII is intended to protect only persons retaliated against, not
persons who are incidentally hurt by the retaliation. Thompson,
657 F.3d at 817.

Section 705(a) of Title VII, however, is not confined to retal-
iation cases and it provides that if a charge is filed with the EEOC
a civil action may be brought against the respondent “by the per-
son claiming to be aggrieved by the alleged unlawful employment
practice.” 42 U.S.C. § 2000e-5(f)(1).

Conceivably the Supreme Court could hold that even if
Thompson cannot bring an action under Section 704(a) of Title
VII because he did not personally engage in any protected activity,
he was discriminated against and is an aggrieved victim of an un-
lawful employment practice and thus has standing to sue under
Section 705(a).

Conclusion
Since the Supreme Court’s decision in Burlington Northern,

in 2006, the number of retaliation charges filed with the EEOC
has increased by 48%, with 33,613 retaliation charges filed in fis-
cal year 2009.6

A Supreme Court decision upholding third party retaliation
claims portends serious consequences of employers. The number
of retaliation claims will likely increase significantly. Before tak-
ing any adverse employment action against an employee the em-
ployer will have to determine whether that employee is “closely
associated with” some other employee who has engaged in pro-
tected activity in order to appraise the risk of a revalidation
claim.

Many cases allege both discrimination and unlawful retalia-
tion which heightens the risk for employers. In such cases even if
there is no merit to the discrimination claim, employers should be
mindful that a plaintiff may succeed on the retaliation claim be-
cause it is not necessary to prove the underlying discrimination
claim in order to prevail on a claim of retaliation.

— ENDNOTES —

1  The EEOC Compliance Manual states that “Title VII...prohibits retaliation against someone
so closely related to or associated with the person exercising his or her statutory rights that
it would discourage that person from pursuing those rights.” EEOC Compliance Manual §
8.11 (B)(3)(c).

2 Thompson v. North American Stainless, 520 F.3d 644, 647 (6th Cir. 2008).

3 49 U.S.C. § 2000e-3(a)

4 No Circuit Court of Appeals has held that Title VII creates a claim for third party retaliation
where the plaintiff has not engaged personally in any protected activity. The Third, Fifth,
Sixth and Eighth Circuits have considered and rejected such third-party revalidation claim.

5 The Solicitor General argued that while the Sixth Circuit decision is erroneous certiorari
should be denied because there is no split in the circuit courts of appeals and the Sixth Cir-
cuit decision does not leave a substantial gap in Title VII’s coverage.

6 EEOC, Charge Statistics FY 1997 through FY 2009. �

WHERE CAN MICHIGAN 
EMPLOYERS BE SUED?

Thomas G. Kienbaum
Kienbaum, Opperwall, Hardy and Pelton, PLC

The rules on venue in Michigan civil rights litigation have
changed significantly as a result of a Michigan Supreme Court
decision issued July 30, 2010.  

Assume that an employer with its headquarters in Oakland
County, but with business operations in Wayne County, decides
in a meeting in Oakland County that someone working in Wayne
County should be discharged.  If the subsequently discharged em-
ployee decides to sue under the Michigan Elliott-Larsen Civil
Rights Act, claiming that the decision was discriminatory, that
statute’s venue provision states that the lawsuit may be brought
“where the alleged violation occurred.”  So where did the alleged
discrimination occur?  In Oakland County, where the decision to
discharge was made (and perhaps communicated)?  Or in Wayne
County, where the discharge decision was implemented as a result
of the eventual (or possibly concurrent) removal of the employee
from his or her position? 

During the 15 years since the Michigan Court of Appeals’
1995 decision in Barnes v. IBM, the answer to this question would
have been Oakland County.  In Barnes, the court held that any vi-
olation was based on the adverse employment decision – i.e., Oak-
land County – not where its effects were felt or the damages
accrued – i.e., Wayne County.  After Barnes, most employers pre-
sented with these factual circumstances moved to change venue
to Oakland County, and were successful in doing so.

All this was transformed when the Michigan Supreme Court
decided Brightwell & Champion v. Fifth Third Bank on July 30.
According to the Court’s four-Justice majority, the violation of the
Act occurs “when the discriminatory decision is made and adverse
employment actions are implemented.”  Given the conjunctive, the
employee could therefore choose Wayne County as an alternatively
proper venue despite the fact that the decision was made in Oak-
land County (and perhaps even communicated there) if he or she
was working in Wayne County when the discharge occurred.

As the dissent pointed out, the majority’s reasoning turns on
the definition of “discharge.”  Is one discharged when the em-
ployer’s decision is made, and the employee is advised that he or
she is discharged?  Or does discharge (the allegedly unlawful act)
functionally require the employee’s physical removal from his
workplace?  This semantic argument is now resolved, thanks to an
unusual alignment of Justices, in favor of the latter interpretation.

The decision does leave some unanswered questions.  For ex-
ample, what if the employer decides, in Oakland County, not to
hire someone for a position in Wayne County?  Is the allegedly dis-
criminatory non-hiring complete when the decision is made, or is
it consummated only when the position is filled by someone else? 

Similarly, what if the Oakland County employer decides not
to provide a promotion or transfer that would have placed a Wayne
County employee into an Oakland County position – does the al-
legedly unlawful denial occur only in Oakland County, or also in
Wayne County where the employee remains working?

While such hypotheticals will have to await further clarifica-
tion, it would seem that the Supreme Court majority’s semantic
argument would be stretched beyond reason if extended to a fail-
ure to hire, promote, or transfer under those circumstances. �
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10 TIPS FOR PRACTICING
BEFORE MERC

Michael M. Shoudy
White, Schneider, Young & Chiodini, P.C.

1. Investigate.
MERC does not investigate charges.  Before filing a charge

with MERC, you should ascertain the facts which form the alleged
violation of LMA or PERA.  After the charge is filed, your inves-
tigation should continue.  Keep in mind the five “Ws.”

2. File a Specific Charge.
The MERC General Rules require “A clear and complete

statement of the facts which allege a violation of LMA or PERA,
including the date of occurrence of each particular act, the names
of the agents of the charged party who engaged therein, and the
sections of LMA or PERA alleged to have been violated.”  R
423.151.  A properly drafted charge can avoid a motion for more
definite statement and summary dismissal.

3. Pay Attention to the Statute of Limitations.
The statute of limitations under PERA is six months.  MCL

423.216.  The statute of limitations is jurisdictional and cannot be
waived.  Walkerville Rural Community Schools, 1994 MERC Lab
Op 582.  The six month statute of limitations runs from the date
the charging party knows or has reason to know of the unfair labor
practice.  Wines v Huntington Woods, 97 Mich App 86 (1980).  A
charging party has reason to know of the unfair labor practice
when he/she knows of the act which caused the injury and has
good reason to believe that the act was improper or done in an im-
proper manner.  Wines v Huntington Woods, 122 Mich App 650
(1983).  In a unilateral change case, the statute of limitations com-
mences upon the date of the announcement of the change rather
than the date of implementation.  City of Detroit (Dept of Water
and Sewerage), 1990 MERC Lab Op 400.  A continuing violation
theory is applicable to situations where the employer has a con-
tinuing duty to bargain over a mandatory subject and refuses re-
peated union demands to bargain.  In such cases, the statute of
limitations begins to run from the last demand to bargain.  Reese
Public Schools Bd of Ed, 1989 MERC Lab Op 739.  

4. Amend the Charge as Appropriate.
During the ongoing investigation of the facts that give rise to the

charge, you may discover additional unlawful conduct.  Under the
MERC General Rules, a charging party may file an amended charge
“before, during, or after the conclusion of the hearing.”  The Admin-
istrative Law Judge may permit the amendment upon such terms as
are “just and consistent with due process.”  See, MERC General Rule
423.153. Amending the charge in advance of the hearing is preferable.  

5. Assess Whether a Motion for Summary Disposition May
be Appropriate.
Under Rule 423.165, a party may move for summary disposi-

tion before or during the hearing.  The MERC summary disposition
rule for the most part models the Michigan Court Rule on summary
disposition.  Administrative Law Judges have granted motions for
summary disposition on behalf of charging parties and respondents.
If the facts are not in dispute and law is clear, filing for summary
disposition may be appropriate.  As with motions for summary dis-
position under the Michigan Court Rules, the motion should be sup-
ported by admissible evidence (for example, an affidavit).  

6. Maintain Research Files and Bring Your Research to the
Hearing.
MERC has developed an expansive body of case law since

the enactment of PERA.  Commission decisions are available on-
line from 1998 through the present.  It is recommended that you
maintain research files broken down by issue and bring any rele-
vant research to the hearing.  You may be called upon to provide
citation in support of an argument or relevance of a particular line
of questioning.  After you check MERC case law, it is advised that
you check decisions of the NLRB.  MERC has stated in a number
of decisions that NLRB case law is persuasive.

7. Assess Whether Filing a Unit Clarification Petition is Ap-
propriate.
Determination of units appropriate for collective bargaining

under PERA is exclusively within MERC’s jurisdiction.  Flint Os-
teopathic Hospital, 1971 MERC Lab Op 572.  The Commission
is not required to find the “ultimate” or “most appropriate” unit
for placement.  Rather, the MERC is charged with finding an ap-
propriate unit.  Lansing School District, 1980 MERC Lab Op 832.
Unit clarification is appropriate “within a newly established clas-
sification of disputed unit placement or, within an existing classi-
fication which has undergone recent, substantial changes in the
duties and responsibilities . . . .”  Genesee County, 1978 MERC
Lab Op 552, quoting Union Electric Co, 217 NLRB 666 (1975).
The primary factor to be considered in determining whether a pro-
posed unit is appropriate is whether the employees in the unit
share a community of interest.  Michigan Assn of Public Employ-
ees v Michigan AFSCME Council 25, 172 Mich App 761, 765
(1988).  Community of interest is determined by examining a
number of factors including similarities in duties, skills and work-
ing conditions, similarities in wages and employee benefits,
amount of interchange or transfer between groups of employees,
centralization of the employer’s administrative and managerial
functions, degree of central control of labor relations, common
promotion ladders, and common supervision.  Covert Public
Schools, 1997 MERC Lab Op 594. 

It is important to quickly assess whether a unit clarification
petition is appropriate.  While there is no statute of limitations for
unit clarification petitions, failure to act within a reasonable period
of time may support a laches argument.  

8. Utilize the Mediation Support Offered by MERC.
MERC offers mediation services in both contract negotiations

and grievance resolution.  MERC mediation is non-binding and
can often be helpful in resolving labor disputes.  Note that state-
ments of the mediator are confidential and not admissible in a
MERC hearing.

9. Be Familiar with the Michigan Rules of Evidence.
While a MERC hearing tends to be less formal than a court

action, the Michigan Rules of Evidence generally apply.  A failure
to have a working knowledge of the Rules of Evidence may im-
pede one’s ability to effectively represent the client.

10. Be Prepared to Engage in Settlement Discussions on the
Date of the Hearing.
It is not uncommon for the Administrative Law Judges to at-

tempt to assist the parties in resolving the dispute.  A willingness
and preparation to engage in these discussions at the hearing may
bring about resolution. �
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MERC SEEKS INPUT AS
RULES AMENDMENT
PROCESS OPENS

Ruthanne Okun, Director
Bureau of Employment Relations/MERC

MERC Seeks Input on Rules
MERC has convened a committee comprised of bureau staff,

SOAHR administrative law judges, commissioners, and labor re-
lations practitioners to review its General Rules and to offer sug-
gestions for their improvement and, ultimate, amendment.  These
rules located at R423.101, et seq, were significantly amended in
2002 and, since then, have served our agency and labor relations
constituents remarkably well.  However, as practices change and
progress is made in the electronic transfer of information, we be-
lieve that it is prudent to review the rules and propose amendments
to bring them in tandem with current practices and process im-
provements.  We will provide clarifications and seek to reduce any
ambiguity.  Finally, we will want to take advantage of advances
in technology that will permit us to expedite our procedures and
provide for electronic filings and the electronic exchange of in-
formation. 

Some suggestions for possible rule revision and/or 
amendment include: 

R423.151(2)(c) — specifying that a Charge must contain a clear,
complete and CONCISE statement of the facts – to alleviate the
number of Charges that provide pages of narrative without spec-
ifying the precise nature of the alleged violation.

R 423.152 — providing for a notice of hearing in not less than 5
days – in accordance with section 16(a) of PERA.

R 423.177 — clarifying the difference between a controversy con-
cerning compliance with a MERC order versus filing an action in
the Court of Appeals to enforce a MERC order.

R423.181(1) — specifically permitting electronic filings, in some
cases.  

We welcome your input as we begin this process.  If you have
had an experience at MERC that might have been more positive
if a rule amendment had been in place, this is your opportunity to
bring your suggested amendment to our attention.  Our goal is to
ensure that our rules and procedures work best for our con-
stituents, and only with your input may this goal be attained.  

MERC Seeks to Re-Convene Advisory Committees 
On several occasions in the past and most recently in 2005,

MERC convened Advisory Committees to provide input on its
practices and procedures and to ensure that our agency is meeting
the needs of the labor relations community.  In 2005, for example,
our Act 312/Fact Finding Advisory committee met and provided
comment on such subjects as: reducing the length of hearings;
raising issues not negotiated/mediated; remand orders; and
MERC’s Billing Policy. When our General Advisory committee
met several years prior, we discussed MERC’s training endeavors
and other efforts to educate our constituents on their rights and
obligations under the labor laws.  

Please suggest topics that may be considered by the Advisory
Committees.  Any idea that might serve to improve the services
that MERC provides to constituents will be considered. �

UPDATE ON PUBLIC
EMPLOYEES’ ENTITLEMENT

TOVESTED HEALTH
INSURANCE BENEFITS

Bruce A. Miller
Miller Cohen, P.L.C.

Previously I reported on the state of the law in Michigan on re-
tiree health insurance. I noted I had a case pending in the Court of
Appeals involving retiree insurance. The case, decided against me,
is Butler v. Wayne County, 2010 WL 2134294 (Mich. App.). While
the decision was initially unpublished, the Court decided to publish
the decision at my request. One might ask whether I have lost my
senses requesting publication of a lost case. Let me explain.

The Court decided in Butler that there was specific language
incorporated into the collective bargaining agreement that allowed
Wayne County to switch from a flat-rate premium for supplemen-
tal life insurance to an age-based premium. The Court enunciated
the first important decision that follows UAW v. Yard-Man, Inc.,
716 F.2d 1476 (6th Cir. 1983).

For the first time in Michigan appellate courts, the Court
quoted the important footnote in Allied Chemical & Alkali Workers
v. Pittsburgh Plate Glass Co., 404 U.S. 157, 181, fn.20 (1971).
That case has been cited many times for the proposition that retired
employees are not part of the bargaining unit and a union does not
have the right to bargain over them. But to my knowledge, the
courts have not mentioned footnote 20 which says, “Under estab-
lished contract principles, vested retirement rights may not be al-
tered without the pensioner’s consent.” As I reported (Labor and
Employment Lawnotes, Spring 2010, Vol. 20, No. 1, pg. 17), Yard-
Man filled a lacuna and put meat on the bones of that proposition.

Butler cited Winnett v. Caterpillar, Inc., 553 F.3d 1000 (6th
Cir. 2009). Since Winnett is a legitimate child of Yard-Man, it can
now be safely said that Yard-Man is the law in Michigan. Another
important part of the decision is the application of past practice to
vesting. Although past practice by itself may be evidence of vest-
ing, i.e. when retiree insurance was paid beyond the expiration of
the collective bargaining agreement, past practice can also amend
a collective bargaining agreement. Thus Butler held, “[I]t is too
broad to say that past practice never applies to retirees. Rather, a
retiree relying on the past practice doctrine must show that the past
practice had modified the contract under which the retiree retired.”

The Court concluded that the applicable standard was the one
set forth in Port Huron Education Association v. Port Huron Area
School District, 452 Mich. 309 (1991) rather than the one in Amal-
gamated Transit Union v. Southeastern Michigan Transportation
Authority, 437 Mich 441 (1991). Port Huron held that a past prac-
tice could amend a contract containing explicit language on the
subject if there was actual agreement between the parties. Conduct
could constitute agreement. Amalgamated held that, in the ab-
sence of particular language, a contractual modification could be
based on tacit consent. Butler found that since there was specific
language in the contract, the Port Huron standard applied; it re-
versed the trial court because it had applied Amalgamated.

The narrow basis for the decision does not detract from an
otherwise excellent analysis of relevant law. It should be published
because the question of the vesting of retiree insurance benefits
will be further litigated in Michigan and this case provides useful
guidance. �
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THE CAT’S PAW THEORY
OF EMPLOYER LIABILITY IN

EMPLOYMENT
DISCRIMINATION CASES

William M. Saxton 

Butzel Long

The “cat’s paw” theory is a way of proving discrimination
when the ultimate decisionmaker is admittedly unbiased, under the
supposition that the discriminatory animus of a non-decisionmaker
caused or influenced1 the decisionmaker’s adverse employment de-
cision and is thus imputed to the decisionmaker and the employer.2

Under what circumstances can an employer be held liable
based on the discriminatory animus of subordinates who influenced
an adverse employment decision but did not make the ultimate de-
cision? As Justice Alito noted in his concurring opinion in Ricci v.
DeStefano, 129 S. Ct. 2658, 2688 (2009), this is “an important ques-
tion of Title VII law that this Court has never addressed.” The
Supreme Court will address this issue in its 2010 term having granted
certiorari in Staub v. Proctor Hospital, 560 F.3d 647 (7th Cir. 2009).

Vincent Staub was in the Army Reserve which required him
to fulfill military drill and training obligations that impacted his avail-
ability for work to the discontent of certain administrative employees
and they wanted to “get rid of him.” following a complaint by his
immediate supervisor to the Human Resources manager that Staub
failed to follow directions, the Human Resources manager termi-
nated Staub. Staub brought an action against Proctor Hospital alleg-
ing that the reason given for his termination was a pretext for
discrimination that was based on hostility to his membership in the
Army Reserve, in violation of the Uniformed Services employment
and reemployment Rights Act (USERRA).

The trial judge admitted evidence of military animus on the
part of individuals who worked with and supervised Staub, but were
not involved in the decision to discharge him. A jury found in favor
of Staub. On appeal the Seventh Circuit reversed and ordered that
judgment be entered for defendant Proctor Hospital.

The Seventh Circuit found that there was evidence that a man-
ager with discriminatory animus against Staub had some influence
on the Human Resources manager who terminated Staub, but said
that mere “influence” is not enough to impute discriminatory motive
to the decisionmaker. The court said that “the discriminatory animus
of a nondecisionmaker is imputed to the decisionmaker where the
former has singular influence over the latter and uses that influence
to cause the adverse employment action.” Staub, 560 F.3d at 651.

The court noted that the Human Resources manager did not
rely on information provided by Staub’s supervisor but conducted
her own investigation into the facts relevant to her decision to termi-
nate Staub and her decision was free of any military-based animus.
Viewing the evidence reasonably the court said that the Human Re-
sources manager exercised her independent judgment following a
review of the facts and the “cat’s paw is not applicable,” Staub, 560
F.3d at 659.

The Seventh Circuit ruled that the trial judge committed re-
versible error by admitting evidence of non-decisionmaker’s animus
without making a prior determination of whether a reasonable jury
could find “singular influence” on the decisionmaker. The court held
that evidence of the motives and actions of persons other than the
ultimate decisionmaker are legally insufficient, and inadmissible, ex-

cept in cases in which the ultimate decisionmaker is guilty of “blind
reliance” on the input of discriminatory motivated individuals. Staub,
supra, 560 F.3d at 659.

The Circuit Courts of Appeals have taken different positions
in dealing with the “cat’s paw” theory.

The Seventh and Fourth Circuits hold that discriminatory an-
imus of a nondecisionmaker cannot be imputed to the decisionmaker
unless the evidence shows that the non-decisionmaker so dominated
the decision making process as to be the functional decisionmaker.
Hill v. Lockheed Marlin, 354 F.3d 277, 291 (4th Cir. 2004).

The Sixth Circuit holds that the discriminatory motivated ac-
tions of non-decisionmakers provide a basis for imputing liability to
the decisionmaker (and the employer) if such actions caused the ad-
verse employment decision of the unbiased ultimate decisionmaker.

In Madden v. Chattanooga City Wide Service, 549 F.3d 666
(6th Cir. 2008) a white supervisor discriminated in the information
provided to senior managers by reporting the job misconduct of
plaintiff, a black employee, but not the virtually identical misconduct
of white employees. relying on the discriminatory information given
him by the supervisor, the senior manager discharged the plaintiff.
The court held that the senior manager’s reliance on the discrimina-
tory information provided by the supervisor effectively caused the
discharge of plaintiff. The senior manager acted as the conduit of the
supervisor’s prejudice — “his cat’s paw.” Madden, 549 F.3d at 628.

Other Circuit Courts of Appeal hold that proof that the dis-
criminatory animus of a nondecisionmaker influenced the ultimate
decisionmaker is sufficient to impute liability to an unbiased deci-
sionmaker and the employer. In Poland v. Chertoff, 494 F.3d 1174,
1183 (9th Cir. 2007) the court stated that even if a biased subordinate
was not the ultimate decisionmaker, the discriminatory animus of
the sub ordinate will be imputed to the ultimate decisionmaker, and
the employer, “if the sub ordinate influenced, affected or was in-
volved in the adverse employment decision.”

In many cases the decision making function and the investi-
gatory and reporting functions are separate. This presents the oppor-
tunity for bias to taint the ultimate decision. The ultimate
decisionmaker would thus be well advised to personally investigate
and verify information submitted by subordinates before making an
adverse employment decision. If the ultimate decisionmaker does
not rely exclusively on the say-so of a biased subordinate the causal
link is broken and the cat’s paw theory does not come into play.
Staub, 560 F.3d at 659.

In EEOC v. BCI Coca-Cola Bottling Co., 450 F.3d 475, 488
(10th Cir. 2006)3 the court stated that:

. . .simply asking an employee for his version of events may
defeat the inference that an employment decision was racially
discriminatory. . .Employers therefore have a powerful incen-
tive to hear both sides of the story before taking an adverse
employment action against a member of a protected class.
The Supreme Court’s decision in Staub will impact analyses

under all federal anti-discrimination statutes such as Title VII, the
ADEA and the ADA.

— END NOTES —

1  This influence may be exercised by, among other things, concealing relevant information from

or supplying false or selectively chosen information to the person making the ultimate employ-

ment decision. Brewer v. Board of Trustees of University of Illinois, 479 F. 3d 908, 917 (7th

Cir. 2007);  Staub v. Proctor Hospital,560 F.3d 647, 657 (7th cir. 2009).

2  A “cat’s paw” is a “tool” or “one used by another to accomplish his purpose”. Webster’s Third

International Dictionary.

3  The Supreme Court granted certiorari in this case but the petitioner moved to dismiss the pe-

tition and the case was settled. 549 U.S. 1334 (2007). �
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Suppose we have four people. Let’s call them Grou-
cho, Harpo, Chico, and Zeppo. Groucho has a broken arm
and goes to a physician. Harpo has lower back pain and
goes to a Therapeutic Touch practitioner. Chico and Zeppo
have a lawsuit, and they go to a mediator. Let’s follow them
and see what happens.

Groucho
Groucho‘s doctor starts by examining Groucho’s

arm. She does a history and physical. She takes x-rays.
She reviews his records to see if there are any pre-exist-
ing medical conditions that might affect his treatment.
Based on what she learns, she determines a course of ac-
tion.

Groucho’s doctor will set and cast his arm according
to well understood and universally applied procedures. Any
doctor competent to treat broken arms will treat Groucho
the same way any other competent physician would.

After six weeks Groucho’s cast will be removed and
his arm will have healed. This is so whether Groucho be-
lieves in Western medicine or not. It is so even if Groucho
has been in a coma since his accident.

Harpo
Harpo takes his back pain to an alternative medicine

practitioner. I chose Therapeutic Touch for this example
because it is among the most thoroughly discredited forms
of alternative medicine. By holding their hands a few
inches above a patient’s skin, Therapeutic Touch practi-
tioners claim to be able to perceive irregularities in the in-
visible energy field surrounding injured or diseased body
parts. By moving their hands they claim to be able to adjust
those energy fields and restore health to the affected areas. 

In a justly famous experiment performed by an 11-
year-old girl, Therapeutic Touch practitioners were asked
to place their hands through holes in a piece of cardboard.
With their view of the experimenter’s hands blocked, the
practitioners were found not only to be unable to determine
whether a presented hand had a disturbed energy field, but
unable to determine whether there was a hand present at all.

But Harpo doesn’t know this. He has heard good
things about Therapeutic Touch in general and this practi-
tioner in particular. His back pain is particularly acute and
he has gotten no relief from his usual treatment. He very
much hopes Therapeutic Touch will work, and from what

he has heard he expects that it will.

The practitioner gives Harpo a line of mumbo-jumbo
and goes through some hocus-pocus. She talks about the
polarity of his energy field. She says she can sense a dis-
turbance in his aura. Whatever. She says he should feel bet-
ter in a couple of days.

In fact, Harpo feels better almost immediately. Why?

Placebo
Part of the reason Harpo feels better has to do with the

natural history of back pain. It comes and goes. Part has to
do with regression to the mean. A particularly bad day of
back pain is likely to be followed by a day that is not so
bad. This is not because of anything the patient may have
done or refrained from doing. It is simply because a par-
ticularly bad day of back pain is an extraordinary event,
and extraordinary events are rare. 

Part of the answer has to do with conditioning. We feel
better after a visit to the doctor because we have come to
associate doctor visits with improved health. Part of the an-
swer has to do with stress. Illness is associated with fear.
To the degree that fear can be reduced, the body’s natural
defenses can more effectively combat illness. When we ex-
pect to feel pain relief, the body releases endogenous opi-
oids and pain relief is experienced. It doesn’t matter
whether the expectation is medically justified or not. Pa-
tients given medically inert substances experience pain re-
lief as long as they believe they are getting pain reliever.     

We know that Therapeutic Touch has no medical
value. It is medically inert, like a sugar pill. But we also
know that it makes people feel better. Not everyone. Not
people who think it is quackery, not people in comas, but,
for people who believe it will work and who expect it to
work, Therapeutic Touch makes them feel better. This is
the placebo effect. 

There is no question that real, measurable medical im-
provement often accompanies placebo therapy. There is
more work to be done before a full understanding of
placebo effects can be achieved, but the basic outline of the
process is fairly well understood.

Chico and Zeppo
Chico and Zeppo take their lawsuit to a mediator. The

question I want to ask is this: Is their experience with their
mediator more like Groucho’s with his doctor or more like
Harpo’s with his quack? 

This column is adapted from The Voodoo That You Do:
The Placebo Effect in Mediation, presented at the Interna-
tional Institute for the Sociology of Law in Onati, Spain on
July 9, 2010. It is available on request by emailing
bagman@ameritech.net �

FOR WHAT
IT’S WORTH

Barry Goldman
Arbitrator and Mediator
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UNITED STATES 
SUPREME COURT UPDATE

Regan K. Dahle and Mark W. Jane
Butzel Long

Race Discrimination Class Action Revived
The Supreme Court revived a race discrimination class action

brought by a group of African-American firefighters against the City
of Chicago when it issued its opinion on May 24, 2010 in Lewis v.
Chicago, No. 08-974.  In Lewis, a group of African-American fire-
fighter applicants filed race discrimination charges with the EEOC
challenging the City of Chicago’s reliance on arbitrary test-result cut-
offs when making hiring decisions.  The group of applicants alleged,
and the City of Chicago later stipulated, that the test violated Title
VII because it had a disparate negative impact on African-American
applicants.  However, the City claimed that the case should be dis-
missed because the applicants did not file their Charges of Discrim-
ination within 300 days after the City announced the test results and
cutoff score.  The applicants responded that their charges were timely
filed because the 300-day period began running each time the City
made a hiring decision based on those test results.  The Seventh Cir-
cuit rejected the applicants’ argument and held that the 300-day filing
period began running on the day the City announced the test results
and cutoff score.  

The Supreme Court agreed with the firefighters and reversed
the Seventh Circuit’s decision.  The Court held that even though the
firefighters had not filed a timely challenge to the adoption of the un-
lawful policy, they did file a timely challenge to the application of
the policy, and in so doing, satisfied the administrative prerequisites
of Title VII.  The Court recognized that a plaintiff can establish a dis-
parate impact claim under Title VII by showing that the employer
used a particular employment practice that caused a disparate impact
as opposed to just adopting that practice.  Here, the City of Chicago
used its unlawful hiring practice each time it made hiring decisions
based upon the cutoff score.   The Court rejected the argument that
the plaintiffs had an obligation to show that the City acted with dis-
criminatory intent during the limitations period, since discriminatory
intent is not an element of a disparate impact claim.

Two-Member Board Lacked Authority to Issue Rulings
On June 18, 2010, the Court issued its opinion in New Process

Steel, L.P. v. NLRB, No. 08-1457.  The issue in that case was whether
a two-member NLRB panel had authority to issue decisions.  Pur-
suant to the National Labor Relations act (NLRA), the NLRB con-
sists of five members appointed by the President who serve staggered
five year terms. The NLRA permits the NLRB to delegate the au-
thority of the five member panel to a three member panel. On De-
cember 28, 2007, the Board already had a vacant seat and another
member’s term was about to expire.  Consequently, the four member
Board delegated its authority to a three member panel. Three days
later, the recess appointment of one member of that three member
panel expired and the remaining two members proceeded as a quo-
rum. During the 27-month period during which the Board had only
two members it issued over 600 opinions.  New Process filed suit al-
leging that this delegation procedure violated both the plain meaning
and purpose of the NLRA.  The NLRB responded that the NLRA
on its face provides that the vacancy of one member of a three mem-
ber panel does not impede the right of the remaining two members
to execute the full powers of the Board. In New Process Steel, L.P. v.
NLRB, 564 F.3d 840, 845 (7th Cir. 2009), the Seventh Circuit agreed

with the NLRB and held that a plain reading of the National Labor
Relations Act allows the NLRB to act through a two member panel.  

In a 5-4 decision, the Supreme Court reversed the Seventh Cir-
cuit opinion.  Citing the “delegation clause” of 29 U.S.C. § 153(b)
the Court held that the clear language in the statute allows the Board
to grant its authority to a group of only three or more members, not
less, and that this power must be vested continuously in a Board with
at least three members.  Any contrary reading of the delegation
clause, according to the Court, would fail to give meaningful effect
to the remaining provisions of 29 U.S.C. § 153(b).   The Court further
concluded that this interpretation did not jeopardize the quorum pro-
visions in the statute, because such an interpretation would not pre-
vent a two member quorum of a three member panel from issuing
decisions in the event the third member were disqualified.  The Court
held that had Congress intended for a two member board to have full
authority to act, the statute would have clearly stated such an inten-
tion.

Court, Not Arbitrator, Must Decide Date of Collective Bar-
gaining Agreement.

In Granite Rock Co. v. Int’l Brotherhood of Teamsters, 546 F.3d
1169 (9th Cir. 2008), Granite Rock and the Union were involved in
unsuccessful contract negotiations that led to a strike by Union mem-
bers.  Upon the strike, the parties reached a tentative new agreement
that contained a broad arbitration clause requiring the parties to arbi-
trate all disputes arising under the agreement.  The Union advised
Granite Rock that it would put the new agreement to a vote, and Gran-
ite Rock raised the issue of a “back-to-work” agreement that would
settle the terms under which the employees would return to work.
The parties agreed to discuss the terms of the back- to-work agree-
ment at a later date.  The Union members ratified the new agreement,
which contained a no-strike clause.  However, the Union advised
workers not to return to work and demanded that Granite Rock agree
to a back-to-work agreement that shielded the Union and its members
from any liability related to the strike.  Granite Rock refused to sign
such an agreement, and the employees continued to strike in violation
of the no-strike clause. 

Granite Rock sued the Union for breach of contract under Sec-
tion 301 of the Labor Management Relations Act. The Union filed a
motion to compel arbitration of Granite Rock’s claim, but the trial
court denied the motion holding that the court was required to deter-
mine, first, whether there was ever an enforceable agreement.  The
Union appealed and the Ninth Circuit reversed, holding that federal
courts do not have jurisdiction to determine whether a contract exists,
unless there is a challenge to the underlying arbitration provision,
which was not the case here.  Granite Rock requested certiorari.

On June 25, 2010, the Supreme Court held that a court, not an
arbitrator, must decide whether the contract existed at the relevant
time period.  The Court recognized the well-settled principle that is-
sues of contract formation are generally left to courts to decide.
However, since this case turned more on the issue of when the con-
tract was formed as opposed to if it was formed, the Court recognized
that this principle did not neatly dispose of the case.  Instead, the
Court had to consider another well-accepted principle, and that is
that a court may only order arbitration of a dispute if it is satisfied
that the parties agreed to arbitrate that particular dispute. In sum, the
Court held that a court may only order arbitration of a dispute if that
court is convinced that the arbitration agreement is valid, that it cov-
ers the dispute in question, and that it is legally enforceable.  Since
in this case there was a dispute about when the parties formed the
contract and therefore, whether the particular dispute was subject to
arbitration, the Court concluded that the court was required to deter-
mine the formation date of the contract.  �
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(Continued on page 22)

MERC UPDATE
Nicole M. Cowell

White, Schneider, Young & Chiodini, P.C.

From January through July of 2010 Lawnotes, the Michigan
Employment Relations Commission has issued 51 Decisions and Or-
ders.  A brief summary of four of those cases follows.  Of the 51 cases,
49 were unfair labor practice hearings (some of which also involved
duty of fair representation claims), and two were unit clarification
hearings. Recent decisions of the Commission may be reviewed on
the Bureau of Employment Relations’ website at
www.michigan.gov/cis. 

City of Detroit – and – Detroit Police Officers Association
Case No. CO7 E-110 (January 05, 2010)
On January 29, 2008, the ALJ issued a Decision and Recom-

mended Order on Summary Disposition finding that Respondent, City
of Detroit, did not violate Section 10(1)(e) of the Public Employment
Relations Act (“PERA”), by refusing to bargain with Charging Party,
Detroit Police Officers Association, over health insurance criteria and
procedures in the parties’ collective bargaining agreement.  The ALJ
found that Respondent had no duty to bargain over these issues where
an Act 312 arbitration panel had issued an award that adopted Respon-
dent’s last best offer on health insurance.  Charging Party however al-
leged that Respondent had repudiated the arbitration award by refusing
to hold an open enrollment period to allow its members to switch
health insurance plans before it imposed the terms of the award on
them.  The ALJ found that the Charging Party’s allegations failed to
state a claim under PERA.  Charging Party filed exceptions and Re-
spondent filed a brief in support of the ALJ’s Decision and Recom-
mended Order.  Respondent also filed a motion to reopen the record
for consideration of an Umpire’s Opinion and Award regarding the
parties’ disputed collective bargaining agreement.  In response, Charg-
ing Party filed a memorandum in opposition to Respondent’s motion
to reopen the record and its reply to Respondent’s brief in support.
The Commission found that there is not an express right to file a re-
sponse to a brief in support but that it has the discretion to consider
such a response where it “would enhance the reliability of its decision
making in the case.”  In the instant matter, the Commission did not
find the response met this standard and therefore only considered the
Charging Party’s objection to reopening the record.  Respondent filed
a response to Charging Party’s objection to the reopening of the record
but the Commission found there was no express right to do so and
therefore it would not consider that response.  The Commission ulti-
mately denied Respondent’s motion to reopen the record, but con-
cluded Charging Party’s exceptions were without merit.

On June 30, 2009 an arbitration panel issued an award pursuant
to the Compulsory Arbitration Act (“Act 312”), MCL 423.231, im-
plementing Respondent’s last best offer, which established the terms
of the collective bargaining agreement covering Charging Party’s
non-supervisory police officers’ bargaining unit.  The last best offer
required the bargaining unit members to pay a monthly premium that
Respondent had previously paid for them.  Charging Party asserted
that it was illegal to enforce this requirement on its members without
further bargaining or offering its members the opportunity to change
plans.  The Commission upheld the ALJ’s finding that it has no ju-
risdiction to review an Act 312 arbitration award.

Charging Party also asserted that Respondent repudiated the Act
312 award and violated PERA by refusing to hold an open enrollment
which would allow members to changed plans.  The Commission
stated that such a determination involved the analysis of whether the

Act 312 arbitration award was proper and therefore it had no juris-
diction to rule on this allegation either.  The Commission did however
state that it did not find that Charging Party had alleged facts sufficient
to support a find that contract repudiation had occurred.  It reiterated
the elements of contract repudiation as:  (1) the contract breach must
be substantial, and have a significant impact on the bargaining unit;
and (2) there must be no bona fide dispute over the interpretation of
the contract.  The Commission upheld the ALJ’s dismissal of the
charge.  

Macomb County, Macomb County Road Commission & Ju-
dicial Circuit Court – and – AFSCME Council 25 and Its Affiliated
Locals 411 and 893 – and – International Union, UAW and its Lo-
cals 412 and 889 – and – Michigan Nurses Association

Case Nos. C07 D-083, C07 D-086m C07 D-087, C07 E-115
(January 25, 2010)

On September 5, 2008, the ALJ issued a Decision and Recom-
mended Order finding that Respondents, Macomb County, Macomb
County Road Commission and 16th Judicial Circuit Court did not vi-
olate their duty to bargain in good faith under Section 10(1)(e) of the
Public Employment Relations Act (“PERA”) by unilaterally modi-
fying a mortality table used to calculate optional joint and survivor
pension benefits for retirees from bargaining units represented by
Charging Parties, International Union, UAW and its Local 412 and
889, and Michigan Nurses Association.  The ALJ found that although
a mortality table is a mandatory subject of bargaining, the parties’
collective bargaining agreements addressed the method of calculating
these benefits by incorporating the Macomb County retirement ordi-
nance.  Therefore, Respondents did not violate their duty to bargain
by relying on the ordinance in implementing changes.  The ALJ fur-
ther found that there was a bona fide dispute over the interpretation
of the ordinance, however that dispute was proper for remedy through
the grievance procedure.  All three Charging Parties filed exceptions
claiming that the ALJ erred in find the mortality table was covered
by the collective bargaining agreements.  Respondents jointly filed a
brief in support of the Decision and Recommended Order.

Macomb County’s Retirement System Ordinance addresses
pension benefits for employees who are members of its retirement
system.  For twenty years, the benefits had been computed as pre-
scribed by the ordinance in a particular fashion.  Then, in November
of 2006 a new mortality table was adopted by the Retirement Com-
mission.  This new table would result in some employees receiving
lower monthly pension benefits than those who had retired prior to
July 1, 2007.

In December of 2006, the County sent letters to Charging Parties
notifying them of the changes to the mortality table.  Charging Parties
demanded to bargain over the change and its effects.  Respondents
refused to bargain over the changes and Charging Parties filed the in-
stant charge.

The Commission concurred with the ALJ that the mortality rates
were a mandatory subject of bargaining.  It overruled the ALJ though
by finding that the collective bargaining agreements did not contain
the entirety of the parties’ agreements in regards to pension benefits.
The Commission stated that the agreements were ambiguous in rela-
tion to the mortality tables and therefore the past practice of the parties
was controlling.  The Commission found that Charging Parties had
not waived their statutory rights to bargain over the mortality table
and, therefore, the unilateral change to the past practice constituted a
failure to bargain in good faith over a mandatory subject of bargain-
ing.  The Commission further stated that although the ALJ found that
there was a bona fide dispute over the proper interpretation of the or-
dinance, the availability of a contractual remedy “does not always bar
a union from pursuing statutory remedies.”  

35229 State Bar Pages:35229 State Bar Pages  10/28/10  9:51 AM  Page 21



Page 22                                                                                                                                                     LABOR AND EMPLOYMENT LAWNOTES (FALL 2010)

MERC UPDATE
(Continued from page 21)

AFSCME Council 25 and Its Affiliated Local 290 – and –
James Evans Case No. CU09 B-005 (June 10, 2010)

On March 31, 2009, the ALJ issued a Decision and Recom-
mended Order on Summary Disposition finding that the Charging
Party, James Evans, failed to state a claim upon which relief could be
granted under the PERA. The charge alleged unfair representation by
Respondent, AFSCME.  Charging Party supported this charge by stat-
ing that Respondent provided “no help” to him with a “grievance
against his previous employer following his discharge on an alleged
drug policy violation.”  The ALJ issued a show cause order for Charg-
ing Party to provide a more definite statement including dates of al-
leged occurrences and why the charges should not be dismissed for
failure to state a claim.  Charging Party failed to respond to this order
in a timely manner.  After the deadline passed, Charging Party did
amend his original charge to state that Respondent never discussed
the grievance or any alterative solutions with him, but the charge still
failed to include dates of occurrences.  The ALJ found Charging Party
had not stated a claim that supported a PERA violation and accord-
ingly dismissed the charge.  Charging Party resubmitted his original
charge along with new supporting documents to the Michigan Em-
ployment Relations Commission.  Although these documents did not
comport with the exceptions format requirements, the Commission
still reviewed the charge, but found it had no merit. 

Charging Party alleged that Respondent provided “no help” to
him in filing a grievance against his former employer for discharged
based on alleged substance abuse.  He further alleged that Respondent
had provided assistance to other union members facing discharge be-
cause of similar substance abuse problems and violations.  He stated
that Respondent had utilized “last chance agreements” to maintain
those other members’ employment.  

The Commission upheld the ALJ’s finding that a union may ex-
ercise “considerable discretion” in determining the appropriate course
of action in union matters, including whether or not to pursue a griev-
ance.  It further stated that provided the union’s decision in this regard
is not “arbitrary, biased, discriminatory or in bad faith” the Commis-
sion will not substitute its own determinations for the union’s.  The
Commission also noted that a union member’s dissatisfaction with
the union’s decision regarding whether to pursue a grievance would
not alone support a finding that the union had breached its duty of
fair representation under PERA.  Finally, the Commission stated that
even a showing that the union had reached the “wrong” conclusion
regarding whether to pursue a grievance was not sufficient to support
an unfair labor practice charge.  

City of Detroit  -and- Association of Municipal Engineers
Case No. C06 E-120 (June 10, 2010)
On July 8, 2008, the ALJ issued his Decision and Recommended

Order finding that Respondent, City of Detroit, did not violate Section
10(1)(a) and (c) of PERA by issuing discipline to an employee who
also served as Charging Party’s, Association of Municipal Engineers,
president.  The ALJ did however find that subsequent discipline issued
by Respondent to its employees who were Charging Party’s president
and vice-president, did constitute “unlawful interference” with those
employees’ Section 9 rights and also amounted to discrimination
against the employees for engaging in protected concerted activity.
Charging Party filed exceptions to the ALJ’s finding that Respondent’s
first discipline against the union president was lawful.  Charging Party
argued that the discipline was in retaliation for the president’s involve-
ment in protected concerted activity, and was disproportionate to the
offense alleged.  Respondent did not file exceptions or respond to

Charging Party’s exceptions.  The Commission reviewed Charging
Party’s exceptions and found no merit to them.  

Charging Party represents a bargaining unit of supervisory pro-
fessional licensed engineers employed by the City of Detroit in var-
ious departments.  Charging Party’s president, Vinod Sharma, worked
in the City of Detroit’s department of water and sewage (“DWSD”).
Mr. Sharma was issued three disciplines from 2006 to 2007 that were
at issue in the charge.  Two of the disciplines were found by the ALJ
to be unlawful and discriminatory.  No exceptions were filed over
these two disciplines and therefore the Commission did not review
them.  However, the first of the three disciplines, issued on May 31,
2006, was at issue in Charging Party’s exceptions and therefore dis-
cussed in detail by the Commission.

In mid-May of 2006, Mr. Sharma’s supervisor asked him to re-
view a proposal for replacement of pumps in the waste water treat-
ment plant for issues involving mechanical specifications.  Mr.
Sharma testified that the proposal only contained a few minor points
regarding mechanical issues.  Shortly thereafter, Mr. Sharma received
several complaints and concerns from Charging Party’s members re-
garding allocation of overtime, layoffs, and demotions.  

On May 12, 2006, Mr. Sharma met with his supervisor to dis-
cuss member’s concerns.  Later that day, the supervisor called Mr.
Sharma back to his office to discuss the proposal he asked Mr. Sharma
to review.  Mr. Sharma began discussing the union issues again, and
the supervisor stated, “You are raising such silly questions.  Nobody
likes you in management.”  The supervisor then asked for Mr. Sharma
to discuss the proposal.  Mr. Sharma stated he did not have comments
on the mechanical specifications but felt the bid for the project was
substantially overpriced.  The supervisor told Mr. Sharma to have
comments on the proposal prepared by the following Monday.  

Later that day, the supervisor sent an email to Mr. Sharma stating
that he had tried to discuss the proposal with Mr. Sharma earlier but
found Mr. Sharma “argumentative and too focused on overtime is-
sues.”  The supervisor also reiterated the Monday deadline.  Mr.
Sharma responded via email reiterating his concern with the cost of
the bid but stated he had no comment on the mechanical issues.  The
following day the supervisor again directed Mr. Sharma to prepare
comments.  Mr. Sharma again stated he had no comments.  On May
31, 2006, the supervisor suspended Mr. Sharma for three days for his
failure to submit comments as directed regarding the proposal.  

The Commission found that although the first meeting between
Mr. Sharma and his supervisor was to discuss union issues, the second
meeting was for the sole purpose of discussing the proposal’s me-
chanical issues.  Therefore, Mr. Sharma’s actions during the second
meeting were not protected under PERA.  The Commission went on
to state that although Mr. Sharma had the right to advocate for union
members, he did not have a right to do so during work hours “when
he received specific, reasonable, and lawful orders to perform his job
duties.”  Accordingly the Commission held Mr. Sharma’s suspension
was not motivated by Mr. Sharma’s protected concerted activity.

Charging Party also argued that Mr. Sharma’s refusal to comment
on the proposal was not unusual and did not merit discipline.  The Com-
mission found that Mr. Sharma’s continued refusal to comment
amounted to insubordination and therefore was not issued to interfere
with Mr. Sharma’s right to engage in protected concerted activity.  

Charging Party finally argued that the three day suspension was
disproportionate to the alleged insubordination by Mr. Sharma.
Charging Party contended that such discipline was unheard of in the
“history of the City.”  However, Respondent’s Human Resource Di-
rector testified that according to the employee handbook the suspen-
sion was proper.  Charging Party did not rebut this testimony.
Therefore the Commission found no basis for concluding that the
three day suspension amounted to unlawful discrimination. �
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“UTTER NONSENSE” 
REVISITED: 
INVECTIVE IN 

LEGAL ARGUMENT
Stuart M. Israel

Legghio and Israel, P.C.

Thirteen years ago I wrote a column titled “With All Due Re-
spect, Opposing Counsel’s Argument is Utter Nonsense.”  It ap-
peared in Vol. 7, No. 1 Labor and Employment Lawnotes at 10-11
(Spring 1997).  I’m confident that most of you have that column
in your resource files, but I include the citation for those few who
may have misplaced the column (and for those who were in mid-
dle school in 1997). 

My “Utter Nonsense” column was prompted by a brief filed
back then by a prominent law firm representing a plaintiff busi-
ness in a RICO case.  I was one of many lawyers on the defense
side.  According to the brief, the defense Rule 12 motion “ig-
nores settled law and defies common sense” and was “so broad
as to be absurd,” “overreaching and nonsensical,” “outrageous
and unsupportable,” “disingenuous and frivolous,” “artificial and
legally insufficient,” “beyond comprehension,” and “utter non-
sense and [defendants] know it.”  

Plaintiff’s brief concluded: “The law, common sense, and
basic principles of fairness all make clear that [defendants] are
plainly, simply, and demonstrably wrong.”

There wasn’t much invective left in Black’s Dictionary of
Legal Insults and Vituperation (5th Ed. 1879) that could be used
in the surreply brief.  

Still, I read plaintiff’s brief
with a measure of equanimity, as I
wrote in 1997, because I was not
the author of the motion that pro-
voked it.  I was able to get beyond
the Freudian fight impulse and
ponder the art of persuasive legal
writing.

I consulted articles by legal
writing scholars.  They counsel
against invective.  Professor James
McElhaney, for example, wrote in
“Twelve Ways to a Bad Brief,” ABA
Journal (December 1996) at 74-75: 

Lambasting…the other lawyer…is rarely
necessary or even helpful in writing a brief.
Even if your readers secretly agree with you,
they will still disapprove of using a brief to let
fly at your favorite targets.  

All the scholars agreed that invective makes for ineffective
advocacy.  I, too, concluded that invective was ineffective, as well
as being, of course, utterly wrong.

Here we are 13 years later.  Plus ça change, plus c’est la
même chose.  Practitioners of the “utter nonsense” school still
appear—too often.  This summer I received a brief asserting that
my clients acted “recklessly and mindlessly,” “stubbornly and ir-
responsibly,” and “irrationally and in bad faith,” and that they
“concealed,” “misrepresented,” and “distorted” to a “staggering”
degree, created “cruel irony,” were “egregious,” made “out-

landish claims,” “grossly exaggerated,” and “consistently mis-
led.”  

And, of course, “utter nonsense” briefs are the tip of the ice-
berg.  Invective perpetrators profligately practice their art in letters
and email.  There are some people who, in a better world, would
be barred from sending email.  To paraphrase Kurtz’s last words
in Heart of Darkness, “The incivility! The incivility!”

Why do lawyers use invective?  Why do they unnecessarily
vilify, unfairly accuse, needlessly ascribe nefarious motivation,
and unjustly insult?  Why do they provide fodder for those jokes
about lawyers being paid by the word, weighing down communi-
cations with adjectives and adverbs that, to resort to the barbarity
of sports metaphor, do nothing to move the ball down the field?
Why, you ask?  I’ll tell you.

Some do it because measured communication would reveal
weaknesses in their cases.  They learned in law school hallways
the dubious adage: if you don’t have the law or the facts, pound
the table.

Some do it because they don’t know better.  They think that
adopting the attitudes of cage fighters is the way that lawyers
demonstrate they are vigorous advocates.  This may have to do
with having learned from misguided mentors.  Or with the absence
of mentors.  Or with watching too much Ultimate Fighter on Spike
TV.

Some lawyers use invective because it works, sad to say.  All
the legal writing scholars and advocacy mavens say it doesn’t
work.  I used to think it doesn’t work.  Now I’m sure it sometimes
does work.  

Some judges indulge invective and, against all that is good
and true, are influenced by it.  Some judges ignore it, thereby en-
couraging it, maybe recognizing that settlements are sometimes
induced by one side’s desire never to see the other side’s abusive
lawyer again.  

Some judges just want to avoid the affray, and unfairly treat
perpetrator and victim exactly alike, unwilling to differentiate be-
tween assault and self-defense.  Some judges go to lengths to stay
out of the path of pit-bull-litigators, and so appease pit-bull-
litigators.  Some lawyers get a lot of mileage out of being pit-bull-
litigators.

Some lawyers use invective because they can.  They like to
be perpetually outraged, particularly when clients support outrage
by the hour.  They get gratification and self-affirmation from
standing against others’ “disingenuous” arguments and “frivo-
lous” claims.  They are righteously indignant all the time.  If the
other side is evil, extreme means are justified to advance their
side’s ends, they rationalize.  Some lawyers are bullies, indulging
their mean-spirited natures in an environment where they are un-
likely to suffer after-school detention.

Observers attribute the increasing prevalence of legal invec-
tive to the difficult economy and the changing nature of law prac-
tice.  Competition, long hours, thin profit margins, frazzled nerves,
burdensome deadlines, unforgiving judges, too many, too few, or
too-demanding clients, and a world of uncertainties lead to short
tempers, create the need to vent, and cloud judgment about the
line between advocacy and insult.  Some say that the practice of
law, parroting politics in the new millennium, is increasingly
Manichean.  

Whatever is behind the use of legal invective, I say to you,
oh lawyers, please cut it out.  Be nice.  Practicing law is hard
enough.  None of us needs unnecessary aggravation.  Invective is
“plainly, simply, and demonstrably wrong.”  In the alternative, the
same to you, and your momma. �

“Reading a brief written
in the ‘utter nonsense’
style.”
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INSIDE LAWNOTES
• Richard Warren addresses CAFA’s impact on Michigan employment class actions and
John Holmquist opines on what the “new” Michigan Supreme Court may bring.

• Otto Stockmeyer invites Lawnotes writers and readers to join Scribes, the American
Society of Legal Writers, Mike Shoudy offers tips for practicing before MERC, and
Ruthanne Okun reports that MERC is seeking practitioners’ advice and counsel.

• Bill Saxton writes about jurisdiction and retaliation and cats’ paws, Will Forrest blows
the whistle on Dodd-Frank, and Jennifer Zinn warns of wage and hour amendments.

• Barry Goldman places the Marx brothers, placebos, Theraputic Touch, and mediation into proper perspective and
Stuart Israel inveighs against intrusive invective.

• Labor and employment decisions from the U.S. Supreme Court, the Sixth Circuit, the Eastern and Western Districts,
the Michigan Supreme Court and Court of Appeals, the NLRB and MERC, MIOSHA, MDCR and EEOC news,
websites to visit, a cartoon by Maurice Kelman, and more.

• Authors: Nicole M. Cowell, Regan K. Dahle, Scott R. Eldridge, William B. Forrest, III, Barry Goldman, Stacy A.
Hickox, C. John Holmquist, Jr., Richard A. Hooker, Stuart M. Israel, Mark W. Jane, Thomas G. Keinbaum, Maurice
Kelman, Glen N. Lenhoff, Bruce A. Miller, Ruthanne Okun, William M. Saxton, Michael M. Shoudy, Norman Otto
Stockmeyer, Richard W. Warren, and Jennifer A. Zinn.
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