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I. INTRODUCTION
This article reviews recent Michigan Supreme Court and

Court of Appeals cases concerning arbitration, case evaluation,
and mediation law.

II. ARBITRATION
A. Ex Parte Submission To Arbitration Panel

Inappropriate
In Gates v USA Jet Airlines, Inc, 482 Mich 1005 (2008), the

Supreme Court vacated an arbitration award and remanded the
case to the Circuit Court because one of the parties submitted to
the arbitration panel an ex parte submission in violation of the ar-
bitration rules. The submission may have violated MRPC 3.4(c)
(knowingly disobeying an obligation under the rules of a tribunal)
and 3.5(b) (prohibiting ex parte communication with a judge,
juror, or other official regarding a pending matter).

B. Preliminary Injunction Vacated - Six to One Decision
Detroit Fire Fighters Ass’n IAFF Local 344 v City of Detroit,

482 Mich 18 (2008), was a public labor law dispute between the
Fire Fighters Association and the City of Detroit. The issue was
whether the Circuit Court properly issued a preliminary injunction
to prevent the implementation of the City’s proposed layoff and
restructuring plan.

Local 344 contended that the layoff and restructuring plan vi-
olated the “status quo” provision, MCL 423.243, of the Michigan
Compulsory Arbitration of Labor Disputes for Police and Fire De-
partments Act, MCL 423.231 et seq, by, in part, jeopardizing the
remaining firefighters’ safety.

The status quo provision is violated where the restructuring
and layoff plan alters a condition of employment, namely fire-
fighter safety. A Circuit Court must conclude that the employer’s
challenged plan is so “inextricably intertwined with safety” that
its implementation would impermissibly alter the status quo by
altering this employment “condition.” The Circuit Court found
that there were issues of fact concerning whether the layoffs would
have an impact on the firefighters’ safety which is a mandatory
subject of bargaining. The Court of Appeals affirmed the Circuit
Court. Detroit Fire Fighters Ass’n v Detroit, 271 Mich App 457
(2006).

The Supreme Court held that the injunction had been erro-
neously entered.

The status quo provision of Act 312 states that:

“[d]uring the pendency of proceedings before the arbitration
panel, existing wages, hours and other conditions of employ-
ment shall not be changed by action of either party without
the consent of the other but a party may so consent without
prejudice to his rights or position under this act.” MCL
423.243.

Whether a layoff and restructuring plan jeopardizes employee
safety requires a scrutiny of the plan details and a finding that the
plan is “inextricably intertwined with safety” such that it would
have a “significant impact” on safety. If a Circuit Court concludes
that the standards for a preliminary injunction have been met and
chooses to issue an injunction, it must promptly decide the merits
of the status quo claim.

The Supreme Court held that the Circuit Court erred when it
issued the preliminary injunction preventing the implementation
of the restructuring plan. The Circuit Court, in effect, issued a per-
manent injunction where the underlying merits of the alleged sta-
tus quo violation would never be resolved, contrary to the
requirements of MCR 3.310(A)(5). The Supreme Court also held
that, when a safety claim is alleged, a public employer’s chal-
lenged action alters the status quo during the pendency of an Act
312 arbitration only if the action is so “inextricably intertwined
with safety” that the action would alter a “condition of employ-
ment.”

C. Preliminary Injunction Vacated - Four to 
Three Decision
Pontiac Fire Fighters Union Local 376 v City of Pontiac, 482

Mich 1 (2008), addressed whether the Circuit Court abused its
discretion in issuing a preliminary injunction preventing the City
of Pontiac from implementing its plan to lay off Local 376 mem-
bers.

The Plaintiff filed a complaint in the Circuit Court seeking a
preliminary injunction against Defendant’s proposed layoffs pend-
ing the resolution of an unfair labor practice charge, collective
bargaining, or interest arbitration. The Circuit Court granted the
preliminary injunction after ruling that the Plaintiff satisfied the
four traditional elements for injunctive relief. The Court of Ap-
peals upheld the preliminary injunction in a split, unpublished de-
cision. November 30, 2006 (Docket No. 271497).

The Supreme Court held that the Circuit Court had abused its
discretion. The Court concluded that Local 376 had failed to meet
its burden of establishing that irreparable harm would result with-
out the injunction. The Supreme Court reversed the Court of Ap-
peals and vacated the Circuit Court order granting the preliminary
injunction.

D. Tape Recording of Domestic Relations 
Arbitration Hearing
In Kirby v Vance, 481 Mich 889 (2008), the Supreme Court,

in lieu of granting leave to appeal, reversed the Court of Appeals
and held that the arbitrator exceeded the arbitrator’s authority
under the Domestic Relations Arbitration Act, MCL 600.5070 et
seq, when the arbitrator failed to adequately tape record the arbi-
tration proceedings. The Circuit Court erred when it failed to rem-
edy the arbitrator’s error by conducting its own evidentiary

(Continued on page 2)
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(Continued from page 1)

hearing. The Supreme Court remanded the case to the Circuit
Court for entry of an order vacating the arbitration award and or-
dering another arbitration before the same arbitrator.

E. Parties Covered By Arbitration
The Supreme Court in Werdlow v City of Detroit Policemen

& Firemen Ret Sys Bd of Trs, 477 Mich 893 (2006), in lieu of
granting leave to appeal, vacated, in part, the Court of Appeals’
decision and remanded the case to the Circuit Court for entry of
an order granting summary disposition to Defendants. The Court
of Appeals correctly held that the Circuit Court lacked jurisdiction
to grant the relief requested by Plaintiffs because the Defendant
unions were not parties to the arbitration. Section 10, MCL
423.240, of the Michigan Compulsory Arbitration of Labor Dis-
putes for Police and Fire Departments Act, MCL 423.231 et seq,
provides that arbitration awards are final and binding on the par-
ties.

F. Continued Existence Of Common-Law Arbitration
In Wold Architects & Eng’rs v Strat, 474 Mich 223 (2006),

the Supreme Court held that common-law arbitration is not pre-
empted by the Michigan Arbitration Act, MCL 600.5001 et seq.
Common-law arbitration continues to exist in Michigan. Com-
mon-law arbitration agreements continue to be unilaterally revo-
cable before an arbitration award is made.

Statutory arbitration has to comply with the requirements of
the MAA, MCL 600.5001 et seq, including that the written arbi-
tration agreement provide that the award is enforceable in Circuit
Court. With such compliance, a party cannot withdraw from the
arbitration process. With common-law arbitration, the arbitration
agreement is unilaterally revocable before an arbitration award is
made.

The parties’ conduct during the arbitration process of non-
written acquiescence in proceeding under arbitration rules that
provided for court enforcement did not transform common-law
arbitration into statutory arbitration. The agreement to proceed
with court enforceable arbitration had to be in writing. The
Supreme Court affirmed the Court of Appeals determination that
the Circuit Court erred in denying Plaintiff’s motion to vacate the
arbitration award.

G. Formal Hearing Format Not Required
Miller v Miller, 474 Mich 27 (2005), held that the Domestic

Relations Arbitration Act, MCL 600.5070 et seq, does not require
a formal hearing during arbitration concerning property issues
similar to that which occurs in regular trial proceedings.

H. Court of Appeals Confirms Common-Law 
Arbitration Award
In Harleysville Lake States Insurance Co v Kangas, unpub-

lished opinion of the Court of Appeals, issued April 21, 2009
(Docket No 282500), the Court of Appeals affirmed a Circuit
Court’s denial of a motion to vacate a common-law arbitration
award. The decision held that the Circuit Court erred when it con-
cluded that, with common-law arbitration, the Circuit Court was
precluded from considering whether the arbitrator had made an
error of law. The Court of Appeals affirmed the denial of the mo-
tion to vacate, noting that there was no error of law on the face of
the award.
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I. Court of Appeals Confirms Labor Arbitration Award
Michigan Association of Police v City of Pontiac, unpub-

lished opinion of the Court of Appeals, issued March 26, 2009
(Docket No 281353), reversed the Circuit Court’s vacation of a
labor arbitration award. The grievant, a uniformed police officer
was discharged for allegedly filing a false report. The arbitrator
found that the report was exaggerated but granted the grievance
and reinstated the grievant because of “disparate treatment.” The
parties agreed that the award drew its essence from the contract.
The employer argued that the award violated public policy. The
Court of Appeals held that the manual of conduct is not law or
legal precedent for the purpose of creating “public policy.” The
Court also ruled that Brady v Maryland, 373 US 83 (1963), is
not violated by the reinstatement. The Court indicated, “The
public policy of not falsifying police reports will not be weak-
ened by enforcing the ... award as there is no evidence that when
reinstated the grievant will falsify a report.” The Court of Ap-
peals had issued a similar public policy decision in City of Pon-
tiac v Michigan Association of Police, unpublished opinion of
the Court of Appeals, issued February 19, 2009 (Docket No
280919).

J. Court of Appeals Approves Probate Arbitration
In a two to one decision, Petrovski v Nestorovski, ___ Mich

App ___ (2009), held that probate proceedings are not inherently
unarbitrable.

K. Court of Appeals Rules Act 312 Constitutional
In Ottawa County v Police Officers Ass’n of Michigan, 281

Mich App 668 (2008), the Court of Appeals held that Act 312 is
constitutional. A 312 arbitrator can award non-economic benefits
retroactively.

L. Court of Appeals Approves Non-detailed 
Arbitration Award
Mehl v Fifth Third Bank, unpublished opinion of the Court of

Appeals, issued December 11, 2008 (Docket No 278977), held
that the arbitrator did not exceed the arbitrator’s authority because
the award did not contain detailed findings of fact and conclusions
of law, setting forth the arbitrator’s reasoning.

M. Court of Appeals Rejects Arbitration Of Post-CBA
Term Grievance
In Grand Rapids Employees Ind Union v City of Grand

Rapids, unpublished opinion of the Court of Appeals, issued Oc-
tober 16, 2008 (Docket No 280360), the Court of Appeals held
that a Union cannot maintain a right to compel arbitration of griev-
ances where the collective bargaining agreement plainly excludes
arbitration of grievances when an administrative action is filed on
the same matter.

III. CASE EVALUATION
A. Right to a Hearing for Attorney Fee Amount

Young v Nandi, 482 Mich 1007 (2008), reiterated that the los-
ing party is entitled to a hearing concerning the amount of attorney
fees and costs to be assessed because of case evaluation sanctions.

B. Determination of Reasonable Attorney Fee - Four to
Three Decision
Smith v Khouri, 481 Mich 519 (2008), reviewed a Circuit

Court’s award of “reasonable” attorney fees as part of case eval-
uation sanctions under MCR 2.403(O). The Court held that the
Circuit Court should begin the process of calculating a reasonable
attorney fee by determining the reasonable hourly or daily rate
customarily charged in the locality for similar legal services,
using reliable surveys or other credible evidence. This number
would then be multiplied by the reasonable number of hours ex-
pended.

C. Discovery Sanction Dismissal Order Not A “Verdict”
Oram v Oram, 480 Mich 1163 (2008), indicated that case

evaluation sanctions are not available when the dismissal order is
the result of discovery sanctions rather than a “verdict.”

D. Interest On Case Evaluation Sanctions
Ayar v Foodland Distribs, 472 Mich 713 (2005), held that in-

terest begins to accrue on costs and attorneys fees assessed for
case evaluation sanctions from the date of the filing of the com-
plaint. MCL 600.6013(8).

E. Appellate Attorney Fees Not Available For Sanctions
Haliw v City of Sterling Heights, 471 Mich 700 (2005), held

that attorney fees for case evaluation sanctions do not include ap-
pellate attorney fees and costs.

F. Court of Appeals: Summary Disposition Order Is
Verdict
In Peterson v Fertel, ___ Mich App ___ (2009), the ultimately

prevailing Defendants filed their motions for summary disposition
before the case evaluation session and evaluation. The Court
granted the motions before the evaluation. Plaintiff did not accept
the evaluation, hence rejecting it. After the evaluation, the Plaintiff
filed a timely motion for reconsideration which was denied after
the evaluation was not accepted. The Circuit Court granted Defen-
dants’s motion for case evaluation sanctions because, in its view-
point, the entry of the order after the evaluation rejection denying
the reconsideration of the summary disposition order was a “ver-
dict.”

Plaintiffs appealed arguing that the denial of the reconsider-
ation motion was not a “verdict” because the original order grant-
ing the summary disposition motions was entered before the
evaluation. The Court of Appeals affirmed the Circuit Court’s
granting of attorney fee sanctions. According to the Court of Ap-
peals, the ruling on Plaintiff’s reconsideration motion was a “ver-
dict” within the meaning of the case evaluations rule.

G. Court of Appeals: Stipulated Damage Amount
In Tevis v Amex Assurance Co, ____ Mich App ____ (2009),

the parties stipulated the amount of damages. Only the issue of li-
ability was decided by the jury. The losing party argued that, since
the parties stipulated the amount of damages, there was no “ver-
dict” concerning monetary amount and hence case evaluation
sanctions could not be granted. The Court of Appeals disagreed
and reversed the trial court’s denial of evaluation sanctions.

H. Court of Appeals: Party Refuses To Settle As Affecting
Sanctions
In Moravcik v Trinity Health-Michigan, unpublished opinion

of the Court of Appeals, issued March 24, 2009 (Docket No
281838), both parties rejected the evaluation. The Defendant made
no attempt to settle. At trial, the jury returned a no cause of action
verdict in favor of Defendant. The Circuit Court denied Defen-
dant’s motion for case evaluation sanctions because Defendant
had made no attempt to settle. The Court of Appeals reversed. Ac-
cording to the Court of Appeals, the Circuit Court had impermis-
sibly added a restriction that depended on the rejecting party’s
willingness to settle.

I. Court of Appeals: Statutory Attorney Fees As Affecting
“Verdict” Amount
Ivezaj v Auto Club Ins Ass’n, 275 Mich App 349 (2007), held

that the award of statutory attorney fees should not be included as
part of the “verdict” when determining if a party is liable for case
evaluation sanctions. The decision also indicated that, if the case
evaluators incorporated statutory attorney fees when determining

(Continued on page 4)
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the valuation, the attorney fees should be considered part of the
“verdict.”

IV. MEDIATION
A. Confidentiality in Mediation

In Detroit Free Press Inc v City of Detroit, 480 Mich 1079
(2008), the Supreme Court held that the Circuit Court did not
abuse its discretion when it dissolved the non-disclosure provision
in its previous order and permitted, with one redaction, the dis-
closure of the deposition in question.

As indicated in Justice Kelly’s concurring opinion, state-
ments made during mediation are confidential. MCR
2.411(C)(5). “Any communications between the parties or coun-
sel and the mediator relating to a mediation are confidential and
shall not be disclosed without the written consent of all parties.”
Id. Although portions of the deposition testimony recited “state-
ments made during mediation,” the City of Detroit did not argue
for the redaction of this testimony. Because the City did not argue
for redaction, the Circuit Court did not abuse its discretion in not
ordering it.

B. Court of Appeals: Mediation Settlement Binding
Miller v Miller, unpublished opinion of the Court of Appeals,

issued March 24, 2009 (Docket No 282997), was a domestic re-
lations case. The parties signed a mediated settlement agreement.
Plaintiff moved to set aside the settlement agreement arguing that
she was tricked by her attorney, she misunderstood the agreement,
and the agreement gave the other party an unconscionable advan-
tage. The Circuit Court denied the motion and the Court of Ap-
peals affirmed.

V. CONCLUSION
In conclusion, the Michigan Supreme Court and Courts of

Appeal have generally continued to support alternative dispute
resolution. This includes: (1) Miller, id, no formal hearing re-
quired in DRAA arbitration; (2) Harleysville Lake States Insur-
ance Co, id, common-law arbitration awarded confirmed; (3)
Michigan Association of Police, id, award confirmation in face
of public policy objection; (4) Petrovski, id, authorization of pro-
bate arbitration; (5) Ottawa County, id, Act 312 constitutional;
(6) Mehl, id, non-detailed award allowed; (7) Ayar, id, interest
on case evaluation sanction; (8) Peterson, id, summary disposi-
tion is case evaluation verdict; (9) Tevis, id, stipulated damage
amount can be verdict; (10) Moravcik, id, sanction rights unaf-
fected by refusal to settle; and (11) Miller, id, mediation settle-
ment binding.

On the other hand, a few decisions have arguably espoused
policy principles other than, or in addition to, the alternative
dispute resolution process in question. These decisions include:
(1) Detroit Fire Fighters Ass’n, id, and Pontiac Fire Fighters
Union, id, vacating preliminary injunction during arbitration
process; (2) Werdlow, id, parties to arbitration process; (3)
Wold Architects & Eng’rs, id, common-law arbitration unilat-
erally revocable until award issued,; (4) Grand Rapids Employ-
ees Ind Union, id, post-CBA grievance arbitration; (5) Haliw,
id, appellate attorney fees not available for case evaluation
sanctions; and (6) Detroit Free Press Inc, id, confidentiality in
mediation. ■

SIXTH CIRCUIT PROVIDES
GUIDANCE FOR
ASSOCIATIONAL

DISCRIMINATION CLAIMS
Timothy H. Howlett and Allyson A. Miller

Dickinson Wright PLLC

I. INTRODUCTION
On its face, Title VII of the Civil Rights Act of 1964, 42 U.S.C.

§ 2000e-2 et seq., prohibits employment discrimination “because
of such individual’s race, color, religion, sex, or national origin.”
42 U.S.C. § 2000e-2(a)(1) (emphasis added). But in light of Title
VII’s broad remedial purpose of ending discrimination in the work-
place, courts increasingly have construed this provision to protect
employees from discrimination based on their associations with
and advocacy for individuals of a different race. In these cases,
courts have reasoned that this discrimination is based on “such in-
dividual’s race” because the cause of the discrimination is the dif-
ference in races between the employee and the protected
third-party.1

While courts generally agree that these associational discrim-
ination claims may be brought on the basis of interracial spousal,
romantic, or familial relationships, courts are split over whether,
and to what extent, arguably less significant relationships, such as
friendships or co-worker relationships, may support such claims.
Many courts require a more intimate degree of association than
mere friendship or collegiality within the workplace.

But not the Sixth Circuit. On February 23, 20009, in Barrett
et al. v. Whirlpool Corp., 556 F.3d 502 (6th Cir. 2009), the Sixth
Circuit joined the Seventh Circuit and announced that the “degree
of the association is irrelevant” to whether a plaintiff is eligible for
the protections of Title VII under an associational discrimination
theory.

II. BARRETT ET AL. V. WHIRLPOOL CORP.
A. District Court

In Barrett, Plaintiffs Lynette Barrett, W.T. Melton, and Treva
Nickens (collectively, “Plaintiffs”), who were all white, sued their
employer, Whirlpool Corporation (“Whirlpool”), alleging that they
were discriminated against on the basis of their friendships with
and advocacy for their African-American co-workers in violation
of Title VII of the Civil Rights Act of 1964 and 42 U.S.C. § 1981.2
Plaintiffs alleged that at the LaVergne, Tennessee facility where
they worked, racial slurs and racist jokes directed against African-
Americans were common, and that Whirlpool supervisors and
managers tolerated – and even at times participated – in such con-
duct. Plaintiffs claimed that, unlike many of their white co-workers,
they formed friendships with their black co-workers and found the
racist atmosphere offensive. As a result, they objected to the offen-
sive conduct by confronting the individuals and complaining to su-
pervisors and managers. Plaintiffs claimed that in return they were
“snubbed” by certain white co-workers and, in Nickens’ case, de-
nied consideration for higher-paying positions.

Whirlpool argued in defense that Plaintiffs could not maintain
association-based discrimination claims under these statutes be-
cause their associations with their co-workers were only casual
friendships that did not extend outside of the workplace, and in any
event, Plaintiffs were not subjected to a hostile work environment
or retaliation.
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The district court granted summary judgment against all three
Plaintiffs. The court acknowledged that Title VII protects individuals
like Plaintiffs who, though not members of a protected class, are
“victims of discriminatory animus toward [protected] third persons
with whom the individuals associate.”3 But the court found that
Plaintiffs had failed to establish a sufficient level of association with
their black co-workers to entitle them to Title VII’s protections. The
court reasoned that there was no evidence that their friendships “con-
stituted anything other than the casual, friendly relationships that
commonly develop among co-workers but that tend to be limited to
the workplace.” According to the district court, “such standard work-
place familiarity and collegiality does not establish an association
for the purposes of bringing a [Title VII discrimination] claim.”

B. Sixth Circuit
The Sixth Circuit, however, disagreed, holding as a matter of

first impression that so long as “a plaintiff shows that 1) she was
discriminated against at work 2) because she associated with mem-
bers of a protected class, then the degree of association is irrele-
vant.”4 Otherwise, “[t]he absence of a relationship outside of work
. . . [would] immunize the conduct of harassers who target an em-
ployee because she associates with African-American co-workers.”
The Court explained that while “a non-protected employee who is
married to a protected individual may be more likely to experience
associational harassment than one who is merely friends with a
protected individual—that goes to the question of whether the
plaintiff has established a hostile work environment, not whether
he is eligible for the protections of Title VII in the first place.”

The Court further held that the same reasoning applies to dis-
crimination claims based on advocacy. “[A]s with association, se-
vere or pervasive discriminatory treatment is more likely to
correlate with vigorous advocacy, but as long as a plaintiff offers
proof that she was, in fact, discriminated against because she ad-
vocated for protected employees, she may state a discrimination
claim under Title VII.”5

1. Analysis of hostile work environment claims
To establish a prima facie case of a racially hostile work envi-

ronment, a plaintiff must demonstrate that (1) she is a member of
a protected class; (2) she was subjected to unwelcome racial ha-
rassment; (3) the harassment was based on race; (4) the harassment
unreasonably interfered with her work performance by creating an
intimidating or offensive work environment; and (5) the employer
is liable.6 The Court held here that a plaintiff may satisfy the first
prong of this test, even though she is not within a protected class,
based on her associations with and advocacy for protected employ-
ees. The Court further held that such a plaintiff also may satisfy
the second and third prongs by introducing evidence that she was
subjected to unwelcome racial comments as a result of her associ-
ation with or advocacy for protected employees.

The fourth prong of this test is analyzed by examining the
“totality of the circumstances,” taking into account “the frequency
of the discriminatory conduct; its severity; whether it is physically
threatening or humiliating, or a mere offensive utterance; and
whether it unreasonably interferes with an employee’s work per-
formance.”7 The Court noted here, though, that only comments or
conduct of which a plaintiff was aware during her employment
can be said to have made her work environment hostile. Further-
more, the Court held that in associational discrimination cases
“only harassment that specifically targeted those who associated
with and advocated for African-Americans will result in an ac-
tionable hostile work environment claim for such individuals.”8

What a plaintiff must show to satisfy the fifth prong – em-

ployer liability – differs depending on whether the harassment was
carried out by co-workers or supervisors. “Employer liability for
co-worker harassment stems directly from the employer’s actions,
or lack thereof, in response to the harassment” of which it knew or
should have known. By contrast, employers are vicariously liable
for supervisor harassment, regardless of whether the employer
lacked actual or constructive knowledge of it. An employer, how-
ever, may raise an affirmative defense to supervisor harassment by
establishing that it: (1) exercised reasonable care to prevent and
correct any racially harassing behavior by its supervisor, and (2)
that the plaintiff employee unreasonably failed to take advantage
of preventive or corrective opportunities provided by the employer
or to otherwise avoid the harm.

The Court ultimately determined here that of the three Plaintiffs
only Nickens could establish a prima facie hostile work environ-
ment claim. The Court rejected Barrett and Melton’s claims because
they failed to present evidence that they suffered harassment be-
cause of their friendships with black co-workers. Most of the dis-
criminatory comments Barrett and Melton cited in support of their
claims were not directed at them or even at others who associated
with or advocated for African-Americans. Rather, the use of the
word “nigger” and references made to the “Ku Klux Klan” that they
cited were harassing toward African-Americans. Thus, although
these racist comments may have deeply offended Plaintiffs, partic-
ularly when they were directed toward their African-American
friends, the Court held that they did not support Plaintiffs’ claims
that they were discriminated against.9 The Court reasoned that for
associational discrimination claims “we cannot treat all incidents
of harassment of African-Americans as contributing to a hostile
work environment; rather, only harassment that was directed toward
Plaintiffs themselves or toward others who associated with or ad-
vocated on behalf of African-American employees is relevant to our
analysis and only to the extent that Plaintiffs were aware of it.”10

In contrast, the Court held that the term “nigger lover,” on its
face, constitutes racial harassment of employees who associate
with or advocate for African-Americans. Thus, Plaintiffs’ aware-
ness that the term was used at Whirlpool was relevant to their dis-
crimination claims. But because Plaintiffs had never heard a
manager or supervisor use the term or heard it used in reference to
themselves, the Court held that its general use was insufficient to
establish a hostile work environment.

The Court found that Nickens established a prima facie hostile
work environment claim because, more than Barrett and Melton,
she was the victim of direct harassment resulting from her associ-
ations with black co-workers:

• she received a threat of physical violence for reporting racist
language;

• she was subjected regularly to comments about her rela-
tionship with a black co-worker to the effect that “she
needed to stay with her own kind and Henry need[ed] to do
the same;” and

• her relationship with this co-worker allegedly was used as
a reason to prevent her from applying for higher-paying job
positions.

In addition, unlike Barrett and Melton, Nickens reported
nearly all of these incidents of co-worker harassment to two su-
pervisors who failed to take corrective action. Nickens further al-
leged that both of these supervisors harassed her directly because
of her friendship with her black co-worker. The Court held that
this evidence was sufficient for Nickens to establish a prima facie
hostile work environment claim based on an associational dis-

(Continued on page 6)
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crimination theory. Accordingly, the Court remanded Nicken’s
hostile work environment claim to the district court for trial.

2. Analysis of retaliation claims
The Court, however, rejected all of Plaintiffs’ retaliation

claims.11 Title VII protects employees from retaliation for having
“opposed” an employer’s unlawful actions.12 “[T]he only qualifi-
cation placed upon an employee’s invocation of protection from re-
taliation under Title VII’s opposition clause is that the manner of
his opposition must be reasonable” and based on a good-faith belief
that the employer was acting in violation of Title VII.13 “[T]here is
no qualification on who the individual doing the complaining may
be or on the party to whom the complaint is made known.”14 In other
words, an employee engages in “opposing activity” whenever she
complains about the employer’s unlawful practices, regardless of
whether the complaint is made to a manager, supervisor, co-worker,
the union, a newspaper reporter, or anyone else.15

To establish a prima facie case of retaliation, a plaintiff must
show that (1) she engaged in protected activity; (2) the defendant
knew about her protected activity; (3) the defendant subsequently
took an adverse employment action against the plaintiff or sub-
jected the plaintiff to severe or pervasive retaliatory harassment;
and (4) there was a causal connection between the plaintiff’s pro-
tected activity and the adverse employment action.

The Court rejected Melton’s retaliation claim because she
failed to offer any evidence of a causal connection between her
various advocacy activities and her reassignment and layoff fol-
lowing surgery. Melton alleged that once she returned to work
after undergoing her surgeries, she received less favorable treat-
ment than other employees who had returned from medical leave.
Melton testified that she believed Fred Contreras, a human re-
sources employee, was responsible for reassigning her to a phys-
ically demanding, lower-paying job upon her return and that she
thought he based his decision on the fact that she “was always de-
fending someone it seemed.” The Court found this testimony in-
sufficient to establish a causal connection because Melton only
guessed that Contreras was responsible for her treatment; she only
guessed that his decision was based on her “defending” certain
employees; and she only guessed that what that employee found
objectionable about Melton’s conduct was the fact that many of
the employees she defended were members of protected groups.

The Court also found that Nickens had failed to establish a
prima facie claim of retaliation because she could not show that
her oppositional activity was causally connected to any adverse
employment action. Although Nickens had presented sufficient
evidence to support her hostile work environment claim that she
was subjected to severe or pervasive racial harassment, this ha-
rassment was not retaliatory because the vast majority of the in-
stances of discrimination and harassment against her were based
on her association with black employees, and not on her opposi-
tion to any unlawful conduct. The only instance of harassment di-
rected against Nickens in response to her opposition to
discrimination was co-worker Dale Travis’ threat of violence,  re-
layed to her by two other co-workers, after she reported Travis’
racially offensive language. Accordingly, the Court held that Nick-
ens had failed to establish that her oppositional activity was
causally connected to any tangible adverse employment action.

III. CONCLUSION

Little has changed with Barrett; the same standards and the
same analysis apply to associational discrimination and retaliation
claims. Only the class of potentially protected employees has ex-
panded. Thus, in light of Barrett, employers should remain mind-
ful that white employees, as well as non-white employees, may
bring discrimination and retaliation claims under Title VII. Em-
ployers should alert supervisors to pay attention to workplace
comments regarding interracial relationships and reporting behav-
ior in particular. Employers should also train supervisors to take
appropriate corrective action when these comments are brought
to their attention.

With its decision in Barrett, the Sixth Circuit potentially
opened the door to many more association-based discrimination
claims. But in doing so, the Sixth Circuit carefully limited the ev-
idence relevant to such claims to only those remarks that attack the
interracial nature of the relationship itself, as opposed to the race
of the plaintiff or of the plaintiff’s spouse, child, friend or co-
worker. Thus, although the Sixth Circuit’s decision arguably ex-
panded the protections of Title VII, its judicious analysis ensures
that associational discrimination claims will remain moored to Title
VII’s stated purpose of eliminating discrimination in the workplace
“because of such individual’s race.”

— END NOTES —
1 See, e.g., Tetro v. Elliott Popham Pontiac, Oldsmobile, Buick, & GMC Trucks,

Inc., 173 F.3d 988, 994 (6th Cir. 1999) (“A white employee who is discharged
because his child is biracial is discriminated against on the basis of his race,
even though the root animus for the discrimination is prejudice against the bira-
cial child.”); Holcomb v. Iona College, 521 F.3d 130, 139 (2d Cir. 2008)
(“[W]here an employee is subjected to adverse action because an employer dis-
approves of interracial association, the employee suffers discrimination because
of the employee’s own race.”); Parr v. Woodmen of World Life Ins. Co., 791 F.2d
888, 892 (11th Cir. 1986) (same). 

2 Like Title VII, § 1981 also prohibits discrimination based on association with or
advocacy for non-whites, and § 1981 claims are reviewed under the same stan-
dard as Title VII claims. Barrett, 556 F.3d at 512.

3 Tetro, 173 F.3d at 994 (holding white parent stated viable Title VII associational
discrimination claim when employer took adverse actions against him upon learn-
ing that his daughter was bi-racial). 

4 Barrett, 556 F.3d at 513 (adopting “sound” reasoning of Seventh Circuit in Drake
v. 3M, 134 F.3d 878, 884 (7th Cir. 1998)). 

5 Barrett, 556 F.3d at 514 (citing Crawford v. Metro. Gov’t of Nashville & David-
son County, Tenn., __ U.S. __, 129 S.Ct. 846, 850-51 (2009) (overruling Sixth
Circuit decision that held retaliation is not actionable under Title VII unless the
employee’s opposition was “active” and “consistent”)). 

6 Barrett, 556 F.3d at 515 (citing Hafford v. Seidner, 183 F.3d 506, 512 (6th Cir.
1999)). 

7 Id. at 515.
8 Id. at 516.
9 Id. at 515-16 (“[O]nly harassment that was directed toward Plaintiffs themselves

or toward others who associated with or advocated on behalf of African-Ameri-
can employees is relevant . . . , and only to the extent that Plaintiffs were aware
of it.”) (citing Bermudez v. TRC Holdings, 138 F.3d 1176, 1180 (7th Cir. 1998)
(holding a white plaintiff may not sue simply based on discomfort or “unease at
observing wrongs perpetrated against others”)). 

10 Barrett, 556 F.3d at 515-16 (emphasis added) (citing RK Ventures, Inc. v. City of
Seattle, 307 F.3d 1045, 1055 (9th Cir. 2002) (holding that while a white plaintiff
generally does not have standing to raise a discrimination claim based solely on his
vindication of the rights of minorities, he does have standing to challenge racially
discriminatory conduct when he is the “direct target of the discrimination”).

11 Only Melton and Nickens alleged retaliation claims. 
12 See 42 U.S.C. § 2000e-3(a). 
13 Johnson v. Univ. of Cinci., 215 F.3d 561, 579-80 (6th Cir. 2000). 
14 Id. 
15 Id.; see also Barrett, 556 F.3d at 516. ■

SIXTH CIRCUIT PROVIDES 
FOR ASSOCIATIONAL
DISCRIMINATION CLAIMS
(Continued from page 5)
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ICE BEGINS AGGRESSIVE
EMPLOYER AUDIT 

CAMPAIGN
James G. Aldrich

Dickinson Wright PLLC

In a departure from the Bush-administration emphasis on
worksite raids, U.S. Immigration and Customs Enforcement
(“ICE”) announced on July 7, 2009, it had recently issued No-
tices of Inspection (“NOI's”) to 652 businesses nationwide.
This action stems from the directions issued by Secretary
Janet Napolitano, of the U.S. Department of Homeland Secu-
rity (“DHS”), earlier this year for enforcement authorities to
“apply more scrutiny to the selection and investigation of tar-
gets as well as the timing of raids” (as reported by the Wash-
ington Post).  

Under its new strategy, ICE stated it is focusing its re-
sources on the auditing and investigation of employers sus-
pected of cultivating illegal workplaces by knowingly
employing illegal workers instead of reliance on workplace
raids.  These notices are intended to alert business owners that
ICE will be inspecting their hiring records to determine
whether or not they are complying with employment eligibil-
ity verification laws and regulations.  ICE has stated it believes
these inspections are one of the most powerful tools the fed-
eral government has to enforce employment and immigration
laws, and has indicated its increased focus on holding em-
ployers accountable for their hiring practices and efforts to
ensure a legal workforce.  Immigration officials stated the no-
tices are the “…first step in ICE's long-term strategy to ad-
dress and deter illegal employment.” 

Under Citizenship and Immigration Services' (“USCIS”)
regulations, employers are required to complete and retain a
Form I-9 for each individual they hire for employment in the
United States.  Form I-9 requires employers to review and
record the individual's identity and employment eligibility doc-
ument(s), and to determine whether the document(s) reason-
ably appear to be genuine as well as related to the individual.

An additional method for employers to verify employ-
ment eligibility is through the use of the E-Verify program.
This is an online system that accesses Homeland Security and
Social Security databases and can provide almost instant con-
firmation of a worker's ability to work in the United States.
However, the USCIS has announced it intends to begin data
mining the information it obtains through E-Verify to identify
patterns of misuse and fraudulent documentation.

ICE has confirmed the 652 businesses receiving NOI's
were not selected randomly, but rather as a result of leads and
information obtained through other investigative means.  The
names of the companies were not released.  In FY 2008, ICE
issued 503 similar notices throughout the year. In April, 2009,
ICE implemented a strategy with the stated aim of reducing

the demand for illegal employment and protecting employ-
ment opportunities for the nation's lawful workforce. 

Employer Compliance with I-9 Regulations
Now more than ever, it is important that employers audit

their own Form I-9s in advance of receiving an NOI.  When
assessing fines, ICE will look at the employer's good-faith
compliance with Form I-9 regulations which impose on em-
ployers an on-going duty to determine compliance with U.S.
law.   Given the enhanced enforcement efforts by ICE, many
employers have begun taking steps to determine whether their
Form I-9 records comply with federal requirements.  This in-
cludes reviewing and correcting existing I-9s and establishing
a sound employer I-9 compliance policy.

Ironically, employers can be placed in a Catch-22 situa-
tion by complying with employment verification laws. If an
employer considers a person whose employment verification
documents look authentic but doesn't hire him because it sus-
pects the person might be illegal, the employer could be in-
vestigated by federal authorities for discrimination. 

Recommended Steps When an Employer 
Receives an NOI

Although the following is not intended to be legal advice,
the first step any employer should take when receiving an
NOI is to contact its immigration counsel and carefully review
the Notice.  Some NOI's are accompanied by subpoenas re-
questing specific personnel and payroll documents, and it is
very important to determine whether the inspecting agency is
ICE, or the U.S. Department of Labor (“DOL”).  Only ICE
can initiate enforcement proceedings.  The employer should
also assess whether the government is amenable to limiting
its initial request for documentation.  Other critical steps an
employer should take include:

1. Reviewing I-9 records to determine the employer's
level of compliance including the number of “paper-
work” violations and the number of “hiring, recruiting
and referral” violations.  If there is no I-9 for an em-
ployee, the employer should prepare one and date it
as of the date of creation.  Corrections of a purely
technical nature will most likely not result in fines; 

2. Preparing a list of all employees including the date of
hiring and termination; 

3. Reviewing past ICE visits / investigations and
whether any citations, warnings or penalties were is-
sued;

4. Reviewing company I-9 verification policies and
practices;

5. Determining whether it has ever knowingly hired
unauthorized aliens, and whether any of those aliens
are currently working for the employer.  CAUTION:
termination of employees raises IRCA (Immigration
Reform and Control Act) discrimination issues and/or
violations of employment or union contract issues.

While these are some of the measures an employer may
take, this list in not all-inclusive; other actions an employer
might take will depend on specific circumstances.
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SUPREME COURT REJECTS
“MIXED MOTIVE” AGE 

DISCRIMINATION CLAIMS IN
GROSS V. FBL FINANCIAL

SERVICES, INC.1

Larry R. Jensen 
Ogletree, Deakins, Nash, Smoak & Stewart, PLLC

On June 18, 2009, the U.S. Supreme Court held in a 5-
4 decision, that “mixed motive” age discrimination claims
are not authorized under the Age Discrimination in Employ-
ment Act (ADEA).  An employee alleging disparate treat-
ment under the ADEA must prove that age was the “but for”
cause of the adverse employment action— i.e., that the em-
ployer would not have taken the adverse employment action
but for the individual’s age.    

Background to the Decision
The Supreme Court’s decision to hear this case

stemmed from the split among the United States Circuit
Courts of Appeal involving interpretation of its 1989 deci-
sion in Price Waterhouse v. Hopkins,2 the impact of Con-
gress’ amendment to Title VII3 and the Supreme Court’s
2003 decision in Desert Palace, Inc. v. Costa.4

Under the Price Waterhouse holding, before the burden
of proof shifts to the employer in a mixed motive case, the
employee must show direct evidence that an illegitimate fac-
tor played a substantial role in the adverse employment de-
cision.  Once plaintiff demonstrated “direct evidence,” the
burden shifted to the employer to prove that the same ac-
tions would have been taken regardless of the illegitimate
factor presented by plaintiff.  The burden shift framework,
created as the Price Waterhouse rule, was applied by courts
in their analysis of Title VII as well as non-Title VII dis-
crimination claims such as age discrimination.

In 1991, Congress amended Title VII to specifically au-
thorize discrimination claims in which an improper consid-
eration was “a motivating factor” for an adverse
employment decision.  As a result of this change, Title VII
explicitly authorized “mixed motive” discrimination claims.
Congress did not, however, amend the ADEA when it
amended Title VII to authorize mixed motive claims.

In Desert Palace, the Supreme Court held that a
mixed motive instruction was appropriate in Title VII
cases in which a jury had to evaluate evidence that an em-
ployer’s decision was motivated by more than one factor;
one prohibited by the statute and another which was not
unlawful.  As a result, the holding in Desert Palace found
that the Supreme Court’s amendment to Title VII in 1991

eliminated the Price Waterhouse rule that plaintiff’s be
required to present “direct evidence” in mixed motive
cases before shifting the burden of proof to the employer.
As a result of the Desert Palace decision, employees mak-
ing Title VII discrimination claims were only required to
show by a “preponderance of the evidence” that an ille-
gitimate consideration was “a motivating factor” in taking
the adverse employment action.  With the burden shifted,
employers were responsible for proving that they would
have taken the same action irrespective of the improper
factor considered.

The difficulties lower courts experienced in applying
the Price Waterhouse and Desert Palace decisions in non-
Title VII mixed motive cases resulted in a split among the
United States Circuit Courts of Appeal regarding whether
there is a requirement for direct evidence in mixed motive
cases.  The First, Fifth, Seventh, Eighth, Ninth, Tenth and
the District of Columbia Circuits rejected the argument that
direct evidence of discrimination must be provided before
a mixed motive jury instruction is appropriate.  On the other
hand, the Second, Third and Eighth Circuits held that direct
evidence was a prerequisite to a mixed motive instruction.
The U.S. Supreme Court in Gross weighed in to resolve this
split.

Facts
In 2003, Plaintiff Jack Gross was 54 years old with over

30 years of experience with his employer FBL Financial
Group, Inc. (“FBL”).  Gross held the position of Claims Ad-
ministrative Director.  At the age of 54, Gross was reas-
signed to the position of Claims Project Coordinator.  Many
of his job responsibilities were given to a female employee
in her early forties who had previously been supervised by
Gross.  Gross’s new position was Claims Administration
Manager.  Although Gross received no reduction in com-
pensation, he considered the reassignment a demotion be-
cause of FBL’s reallocation of his former job
responsibilities to his former subordinate.

Gross filed suit in federal court alleging that his reas-
signment to the new position was an unlawful demotion in
violation of the ADEA.  FBL defended its decision regard-
ing Gross’s reassignment in that it was part of a corporate
restructuring.  At trial, the District Court instructed the jury
that it was Gross’s burden to prove that his age was a “mo-
tivating factor” in FBL’s decision to demote him.  However,
Gross was not required to present direct evidence of age dis-
crimination which would have shifted the burden to FBL to
show that it would have taken the same action regardless of
his age.  The jury returned a verdict for Gross awarding him
$46,945.00 in lost compensation.  FBL appealed the jury
verdict to the United States Court of Appeals for the Eighth
Circuit. 

On appeal, FBL argued that the District Court gave an
improper jury instruction permitting Mr. Gross to prove that



LABOR AND EMPLOYMENT LAWNOTES (FALL 2009)                                                                                                                                                       Page 9

Editor’s Note: This Kelman Cartoon originally appeared in Legal
Times and is reprinted with permission.

age was a “motivating factor” by circumstantial, rather than
direct evidence.  The Eighth Circuit, relying on the Price
Waterhouse precedent, reversed and remanded for a new
trial, concluding that the District Court’s jury instructions
were flawed because they allowed the burden to shift to FBL
upon a presentation of a preponderance of any category of
evidence showing that age was a motivating factor — not
just “direct evidence” related to FBL’s alleged consideration
of age.  As such, the Eighth Circuit held that employees in
ADEA mixed motive cases were required to present direct
evidence of age discrimination.

Legal Analysis
Justice Thomas, writing for a 5 to 4 majority,5 first ad-

dressed the question of whether the burden of persuasion
ever shifts to the employer in an alleged mixed motive dis-
crimination claim brought under the ADEA.  Arguing that
Title VII and the ADEA are “materially different with re-
spect to the relevant burden of persuasion,” the majority
reasoned that its analysis of the issue was not governed by
Title VII decisions such as Price Waterhouse and Desert
Palace.  As a result, the Court held that in a mixed motive
discrimination case brought under the ADEA, the burden
of persuasion does not shift to the employer.  

In coming to this conclusion, the majority considered
the fact that unlike Title VII which Congress amended to
authorize discrimination claims in which improper consid-
eration was “a motivating factor” for an adverse employ-
ment decision, the ADEA does not allow employees to
establish discrimination by showing that age was simply a
motivating factor.  The Court presumed that Congress acted
intentionally when it amended Title VII, and neglected to
add such a provision to the ADEA.  As such, the Supreme
Court held that mixed motive discrimination claims are not
available under the ADEA. 

Justice Thomas next turned to the text of the ADEA, ex-
plaining that the plain language of the statute does not au-
thorize a mixed motive age discrimination claim.  The Court
interpreted the ADEA’s requirement that an employer took
an adverse action “because of” age to mean that age was the
“reason” that the employer decided to act.  Thus, under the
ADEA, “the plaintiff retains the burden of persuasion to es-
tablish that age was the “but-for” cause of the employer’s
adverse action.”  The Court noted that Congress has not
carved out any exceptions to this rule for a subset of ADEA
cases.  Thus, there is no burden shifting framework, and the
employee retains the burden of persuasion to prove by a pre-
ponderance of the evidence that age was the “but-for” cause
of the employer’s adverse action.

Finally, the Court declined to find that ADEA claims
were controlled by the Price Waterhouse decision, conclud-
ing that the burden shifting framework established in Price
Waterhouse is “difficult to apply.”  As a result, “even if Price

Waterhouse was doctrinally sound, the problems associated
with its application had eliminated any perceivable benefit
to extending its framework to ADEA claims.”6 As a result,
the Court vacated the judgment of the Eighth Circuit and re-
manded the case for further proceedings.

Conclusion
The decision in Gross is a key decision for employers.

At least in the ADEA context, employers can rely on their
ability to defend a decision that was not the result of age
discrimination without proving a negative.  In non-Title VII
discrimination cases, the burden of proof at all times rests
with the plaintiff.  The employer is no longer charged with
proving that an adverse employment action was legitimate.
Instead, plaintiffs retain the burden to prove that the action
was improper. 

The Court’s ruling in Gross is also important because
it calls into question the Court’s earlier splintered decision
in Price Waterhouse.  In light of the Supreme Court’s hold-
ing in Gross, as well as the previous decision of Desert
Palace, the Court seems poised to reject the previous Price
Waterhouse decision and find that it no longer applies in
federal discrimination cases.  

— END NOTES —
1 557 U.S. ____; 129 S. Ct. 2343 (decided June 18, 2009)
2 490 U.S. 228 (1989)
3 See 42 U.S.C. §2000e-2(m)
4 539 U.S. 90 (2003)
5 Chief Justice Roberts and Justices Alito, Kennedy and Scalia joined in

Justice Thomas’s decision.  Justices Breyer, Ginsburg, Souter 

and Stevens dissented.
6 557 U.S. ____, *11.  ■

KELMAN’S CARTOON
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EMPLOYER OBLIGATIONS
FOR MILITARY RELATED

LEAVE UNDER THE 
UNIFORMED SERVICES 

EMPLOYMENT AND 
REEMPLOYMENT RIGHTS

ACT AND FAMILY AND 
MEDICAL LEAVE ACT

Robert K. Firsten
Abbott, Nicholson, Quilter, Esshaki & Youngblood, P.C.

As experienced employment attorneys well know, employers
are faced with a bewildering array of state and federal laws gov-
erning workplace rights whenever an employee returns or attempts
to return to work from a leave of absence.

While leave and reemployment “issues” typically present
themselves to employers in the employee medical/disability con-
text, the current war-time presence of U.S. troops overseas, recent
amendments to the Family and Medical Leave Act (FMLA), and
the Uniformed Services Employment and Reemployment Rights
Act (USERRA), have converged to expand the scope of employer
responsibility when it comes to protection of employee military
leave rights.  This article traces the significant distinctions be-
tween USERRA and the FMLA, and outlines basic provisions of
the statutes likely to be at play when the need for individual or
family-related military leave arises. 

I.  BASIC DISTINCTION: USERRA AND FMLA 

One of several laws enacted since World War II to protect vet-
erans’ rights, USERRA singularly dedicates itself to protecting
employment, reemployment, and employment retention rights of
individuals who serve or have served in the “uniformed service.”
20 CFR 1002.1.  Whereas USERRA protects employees who
themselves serve in the “uniformed service,” recent amendments
to the FMLA, effective January 16, 2009, protect employees who
need time off work to attend to covered family members serving
in the military, in the form of “Qualifying Exigency” (29 CFR
825.126) and “Military Caregiver” (29 CFR 825.127) leave. 

II. USERRA: BROAD STATUTORY RIGHTS FOR 
INDIVIDUAL SERVICE MEMBERS

USERRA protects individual employees who need time off
work for their own “uniformed service,” by providing a right to
unpaid leave for a period up to five years, 20 CFR 1002.99, and
requiring job and benefit reinstatement, 20 CFR 1002.18, upon
return from service, at the same level the employee would have
attained had he or she not left work for military service.  20 CFR
1002.18.  The Act also prohibits discrimination and retaliation in
employment, the employment application process, or any benefit
of employment, against individuals who exercise rights under the
Act or assist in the enforcement of USERRA rights.  20 CFR
1002.18; 20 CFR 1002.19.

III. FMLA:  LEAVE RIGHTS FOR FAMILY MEMBERS
OF QUALIFIED SERVICE MEMBERS

Unlike USERRA, which protects employees who themselves
serve in the uniformed services, recent  amendments to the
FMLA, effective January 16, 2009, protect employees who need
time off work to attend to family members (defined as a spouse,
son, daughter, or parent) serving in the military, in the form of
“Military Caregiver” and “Qualifying Exigency” leave. 

The FMLA’s “Military Caregiver” provisions permit eligible
employees to take up to 26 weeks of leave to care for a covered
servicemember during a single 12-month period.  29 CFR
825.1279(c).  A covered service member is defined as a current
member of the Armed Forces, including a member of the National
Guard or Reserves, or a member of the Armed Forces who is on
the temporary disability retired list, who has a serious injury or
illness incurred in the line of duty that may render the service-
member medically unfit to perform his or her duties for which the
servicemember is undergoing medical treatment, or is on the tem-
porary disability retired list.  29 CFR 825.127(a).  

Under the “Qualifying Exigency” provisions, eligible em-
ployees with a covered family military member (including spouse,
sons, daughters, or parents) on active duty or call to active duty
status in the National Guard or Reserves in support of a contin-
gency operation or other military requirement may use their 12-
week FMLA leave entitlement for certain qualifying exigencies.
Potential uses include attending military events, arranging for al-
ternative childcare, addressing financial and legal arrangements,
attending counseling sessions and post-deployment reintegration
briefings.  29 CFR 825.126(a). 

Upon return from “Military Caregiver” or “Qualifying Exi-
gency” leave, employees are entitled to be reinstated to their for-
mer position, or an equivalent position with equivalent pay,
benefits, and other terms and conditions of employment.  29 CFR
825.214.  The FMLA expressly prohibits employers from termi-
nating or otherwise discriminating against employees for asserting
FMLA rights.  29 CFR 825.220.

IV. ELIGIBLE EMPLOYES AND COVERED 
EMPLOYERS UNDER USERRA AND FMLA 

Unlike the FMLA, which limits eligibility to employees who
have worked for the employer at least 12 months and for 1250
hours within the preceding 12-month period, USERRA employee
coverage includes “any person employed by an employer.”  20
CFR 1002.5(c). 

Employees are covered by USERRA’s protections immedi-
ately upon hire, regardless of the amount of employment tenure,
with no minimum employment period. The only condition to
USERRA protection is that the employee presently serve or has
served in the past in the “uniformed services,” which include “all
categories of military training and service, including duty per-
formed on a voluntary or involuntary basis, in time of peace or
war.”  20 CFR 1002.6. Members of the National Guard, reserve
military personnel, and persons who perform certain disaster relief
services are also protected by USERRA.  20 CFR 1002.6.  In ad-
dition, USERRA eligibility is limited to employees with five years
or less of cumulative military service while with the same em-
ployer.  20 CFR 1002.99.  Finally, in order to maintain eligibility
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for reemployment rights upon return from military leave, employ-
ees must not incur a disqualifying discharge from service.  20 CFR
1002.32(4). 

While the FMLA requires employers be of sufficient size (50
or more employees), 29 CFR 825.104, before they are required to
provide protection to family members of covered servicemembers,
USERRA applies to private and public employers-regardless of size
or number of employees within the organization.  20 CFR 1002.34. 

V.  USERRA AND FMLA EMPLOYEE NOTICE 
REQUIREMENTS 

For foreseeable “Military Caregiver” leave, employees must
provide their employer at least 30 days notice before FMLA leave
is to begin for planned medical treatment of a seriously ill or in-
jured servicemember.  29 CFR 825.302(a).  For “Qualifying Exi-
gency” leave notice is required as soon as practicable, regardless
of how far in advance the leave is foreseeable.  29 CFR
825.302(a).  If the need for leave is unforeseeable, the FMLA re-
quires that the employee notify his or her employer of the antici-
pated need for leave as soon as practicable under the
circumstances.  29 CFR 825.303(a).  

USERRA does not contain a specifically mandated time
frame for advance notice of pending military service in order to
protect leave rights.  Instead, it requires employees to provide ad-
vance notice of the pending military service as far in advance as
reasonable under the circumstances, but preferably at least 30 days
prior to departure if feasible.  20 CFR 1002.85.

VI. PROTECTION AND 
PRESERVATION OF 
REEMPLOYMENT RIGHTS 

Whereas the FMLA administrative framework largely
places the burden on the employer to determine whether and
when FMLA leave rights apply (29 CFR 825.300(b)(c)(d); 29
CFR 825.301(b)(c), including administration of rather cumber-
some eligibility (29 CFR 825.300) notice and leave designation
documentation (29 CFR 825.301(b)) rules, USERRA simply re-
quires the employee provide the employer timely advance notice
of their pending military service and intent to return to work to
invoke the Act’s coverage and reemployment protections.  Em-
ployees seeking protection under USERRA may provide notice
to their employer verbally or in writing.  The notice may be pro-
vided as soon as possible under the circumstances. 20 CFR
1002.85(c), (d). 

In order to protect their reemployment rights following mili-
tary leave, USERRA requires returning employees to provide the
employer advance notice of their intent to return to work, com-
mensurate with the actual length of time that they were on military
service leave. 

• For periods of absences less than 31 days, the returning em-
ployee may report back to work not later than the beginning
of the first full regularly scheduled work period.  20 CFR
1002.115(a).  In Michigan, MCLA 32.273 requires those
returning from military leave to be returned to their previ-
ous positions as long as they request reinstatement within
15 days of release from service. 

• For periods of absences 31 to 180 days, employees are re-
quired to submit an application for reemployment within
14 days of the date the military service is completed.  If
circumstances not the fault of the employee prevent him or
her from providing the required 14 days notice of intent to
return to work, the employee must submit the application
for reemployment no later than the next full calendar day
after it becomes possible to do so.  20 CFR 1002.115(b).

• For periods of absences more than 180 days, 90 days to
submit an application for reemployment.  20 CFR
1002.115(c).

VII. HEALTH INSURANCE AND BENEFIT OBLIGATIONS 

Under USERRA, individuals leaving work for military serv-
ice may continue their existing employer sponsored health insur-
ance coverage for a period up to 24 months while on military
leave.  20 CFR 1002.164.  Employees who do not elect to continue
their health insurance coverage while on leave are entitled to re-
instatement of coverage upon return to work without any waiting
periods or preexisting condition exclusions, except for illnesses
or injuries incurred while in the military service.  20 CFR
1002.168.  

USERRA further protects employees returning from military
leave by prohibiting employers from requiring employees to for-
feit benefits accrued under a company pension plan.  20 CFR
1002.259.  Returning veterans must also be restored to the sen-
iority they would have attained had they not taken military leave
and would have remained employed continuously. 20 CFR
1002.210.  

Like USERRA, the FMLA protects employee benefits dur-
ing periods of protected leave by requiring employers to continue
any “group health plan” coverage in effect at the time the leave
was taken.  29 CFR 825.209(b).  Under certain circumstances,
employers may be able to terminate health benefit coverage with-
out incurring FMLA liability where the employee informs the
employer that he or she has no intent to return to work, the em-
ployee fails to return to work after exhausting his or her 12-week
FMLA leave entitlement, or the employee is laid off.  29 CFR
825.209(f).  Employees who do not return to work following
FMLA leave do so subject to the employers’ conditional right to
recover any amounts paid by the employer on behalf of the em-
ployee to keep their health insurance coverage in effect during
the leave period.  

However, employers may not be allowed to do so if the em-
ployee’s failure to return to work results from the continuation,
recurrence, or onset of a serious health condition or other circum-
stances beyond the employee’s control.  29 CFR 825.212(b); 29
CFR 825.213. 

VIII. CONCLUSION

USERRA and the FMLA provide qualifying employees a
minimum level of military service related job and benefit protec-
tion.  Since penalties, including potential civil liability, for viola-
tions of FMLA and USERRA can be significant, employers and
their counsel are well advised to carefully assess the specific ap-
plication and potential interplay of the statutes in managing their
workforce when the need for individual or family related medical
leave arises.  ■
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MERC UPDATE
Dena Lampinen Lorenz

White, Schneider, Young & Chiodini, P.C.

A summary of recent decisions issued by the Michigan Em-
ployment Relations Commission follows.  Other recent decisions of
the Commission may be reviewed on the Bureau of Employment
Relations’ website at www.michigan.gov/cis. 

Unfair Labor Practices

Lake County and Lake County Sheriff -and- Police Officers Assn
of Michigan
Case No. C07 A-011 (June 25, 2009)

On February 7, 2008, the ALJ issued a Decision and Recom-
mended Order that Respondents, Lake County and Lake County
Sheriff, violated Section 10(1)(e) of PERA by refusing to arbitrate a
grievance filed by the Charging Party.  Specifically, the ALJ held
that the grievance was arguably arbitrable, and Respondents violated
their duty to bargain in good faith by refusing to submit the grievance
to an arbitrator for a decision on the issue of arbitrability.  Respon-
dents filed timely Exceptions and the Commission found them to be
without merit.

In its Exceptions, Respondents alleged the ALJ erred in noting
that the effective date of the 2006-08 collective bargaining agreement
made the grievance arguably arbitrable.  Further, Respondents al-
leged the ALJ erred by finding the grievance arguably arbitrable de-
spite the employer’s repeated notice to the Union that it would not
retroactively apply the 2006-08 agreement’s grievance procedure.
Finally, Respondents alleged the ALJ erred in finding they commit-
ted an unfair labor practice.

Charging Party and Respondents were parties to a 2003-05 col-
lective bargaining agreement that provided a grievance procedure
concluding in binding arbitration.  That agreement expired Decem-
ber 31, 2005, and no agreement was reached to extend the term or
provisions of the contract.  However, a tentative agreement was
reached in May 2006, and was drafted in the form of a list of changes
to the parties’ 2003-05 contract.  Additionally, the parties agreed that
except for the changes listed in the tentative agreement, all language
from the previous contract would become part of the new agreement.
The tentative agreement also provided that the new language would
not apply to any pending grievances.  The tentative agreement was
ratified by Charging Party on July 19, 2006, and Respondents ratified
the agreement on September 19, 2006.

On September 15, 2006, Respondents terminated Deputy
Joseph Luce.  Charging Party filed a grievance on September 20,
2006.  Respondents denied the grievance, stating the charge was sub-
sequent to the expiration of the old contract and prior to the em-
ployer’s execution of the successor contract.

The Commission recognized that pursuant to Ottawa County v
Jaklinski, 423 Mich 1; 377 NW2d 668 (1985), where a grievance
has been filed after the contract’s expiration, and in the absence of
contract language extending arbitration beyond the life of the con-
tract, an employer may lawfully refuse to arbitrate a just cause griev-
ance.  Accordingly, the Commission determined that the question of
whether the grievance was arguably arbitrable hinged on whether
there was some basis for the grievance in the 2006-08 contract.  As
the ALJ noted, the 2006-08 contract became effective January 1,
2006, several months before Deputy Luce’s termination and the fil-

ing of the grievance.  Further, the Commission determined that Re-
spondents provided no evidence of a different effective date for the
arbitration provision or accepting the arbitration provision from the
contract’s January 1, 2006 effective date.  Therefore, the Commis-
sion affirmed the findings and conclusions of the ALJ and held that
Respondents violated their duty to bargain in good faith under Sec-
tion 10(1)(e) by refusing to submit the grievance to arbitration.  

Hamtramck Firefighters Assn, Local 750, IAFF, 
AFL-CIO -and- City of Hamtramck
Case No. CU07 G-032 (May 22, 2009)

On February 25, 2008, the ALJ issued a Decision and Recom-
mended Order finding that the Respondent Union did not violate
Section 10(3)(a)(II) and (b) of PERA by seeking to enforce a provi-
sion of the parties’ collective bargaining agreement governing pro-
motions to the non-unit position of Fire Chief.  Furthermore, the ALJ
recommended that the charge be summarily dismissed for failure to
state a claim under PERA.  The City filed timely Exceptions and the
Commission found them to be without merit.  

Prior to 2005, the City’s Fire Chief reported to the Safety Di-
rector and was a member of the bargaining unit represented by the
Union.  In 2005, a new city charter made the Fire Chief the head of
the Fire Department, and from that point on the Fire Chief began
serving as the City’s collective bargaining representative for the Fire
Department.  However, the position of Fire Chief continued to be in
the Union’s bargaining unit and the parties continued to abide by the
terms of a collective bargaining agreement that expired in 2004.  In
January 2005, the parties entered into an agreement establishing the
procedure and criteria for promotion of Fire Chief from the ranks of
the Union’s bargaining unit, and by February 2006, the agreement
was incorporated into a new collective bargaining agreement.  The
new collective bargaining agreement also removed the position of
Fire Chief from the Union’s bargaining unit.

In May 2007, the incumbent Fire Chief retired, and in June 2007
he was rehired by the City as an independent contractor serving as
Fire Chief with a reduced compensation package.  On June 27, 2007,
the Union filed a grievance asserting that the City had violated the
agreement regarding promotion to the Fire Chief position.  In re-
sponse, the City filed the instant unfair labor practice charge and
claimed that the agreement regarding promotion to the position of
Fire Chief was illegal because it compelled the City to discriminate
based upon Union affiliation when hiring for the position of Fire
Chief.  Further, the City claimed that the Union acted unlawfully in
attempting to enforce the collective bargaining agreement because
the promotion language constituted a material restraint on the City’s
right to select a bargaining representative.

The Commission acknowledged that the parties in this case
bargained and voluntarily reached agreement on the criteria to be
used for promotion to the position of Fire Chief.  In doing so, the
City lawfully agreed to limit its choice for promotion to Fire Chief
to individuals who met the agreed-upon criteria.  See, Sloan v City
of Madison Heights, 425 Mich 288; 389 NW2d 418 (1986); Detroit
Police Officers Assn v Detroit, 61 Mich App 487, 497 (1975).  Fur-
thermore, the Commission determined that the City failed to cite
any authority in support of its assertion that an employer’s volun-
tary agreement to limit its selection of a non-unit position to a
member of a subordinate bargaining unit is an unlawful restraint
on the employer’s choice of bargaining representative.  Accord-
ingly, the Commission held that the City failed to state a claim
under PERA.
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TEST  YOUR  MERC  KNOWLEDGE
quest that an election be conducted.

17. Positions that have been historically excluded from a bargaining unit may be
added via the filing of a unit clarification petition.

18. By statute, no more than 2 members of MERC may represent any one political
party. 

19. The longest serving member of MERC was Barry Ott.           .

20. Nora Lynch is the only MERC Commissioner who has also served as an ALJ
at MERC.

21. In the K-12 public school district arena, bargaining on all of the following
subjects is prohibited under PERA:  starting day for the school year; contract-
ing out for non-instructional support services; use of volunteers in providing
services at schools; and, teachers’ pension benefits (MPSERS).

22. Both MERC and the NLRB adhere to the same “window period” for filing
union representation election petitions.

23. Since its inception, the Bureau has been a member of all of the following state
departments:  Consumer & Industry Services; Constituent & Agency Services;
Department of Labor; Department of Labor & Economic Growth; and, De-
partment of Energy, Labor & Economic Growth.

24. MERC will send to a labor organization the “excelsior list” of names and address
of employees in the proposed bargaining unit; an employer need not do so.

25. An employer must bargain with the union concerning the decision to layoff
employees.

Answers
1f, 2f, 3t, 4f, 5t, 6t, 7f, 8f, 9f, 10f, 11t, 12f, 13f, 14t, 
15f, 16f, 17f, 18t, 19f, 20f, 21f, 22f, 23f, 24f, 25f

Scoring Guide
23 -25—excellent        20 -22—good          17- 19—average
16 & below—bring co-counsel to a MERC hearing. 

— END NOTE — 
These questions/answers are provided as a public service and are not intended as
legal advice.  Please call Ruthanne Okun at (313) 456-3519 for details concerning
any question posed and its correct response. ■

True or False

1. Once a petition for an election has been filed with MERC, an employer is pro-
hibited from implementing wage and benefit improvements.

2. After an employee signs a union representation card, that employee must vote
(yes) for that union in an upcoming election.

3. MERC has the duty by statute to determine an appropriate bargaining unit -
not the most appropriate bargaining unit.

4. After a position has been accreted to a bargaining unit, all terms & conditions
set forth in the applicable collective bargaining agreement apply to that position.

5. An Act 312 arbitrator can fashion his/her award on non-economic issues that
are pending before him/her and does not have to pick one of the last offers
submitted.

6. Under PERA, an employee may forgo union membership and become an
agency fee payer.

7. Individual employees may file a unit clarification petition to resolve a dispute
concerning the unit placement of one or more positions or classifications with-
out an election.

8. MERC does not have jurisdiction over any employees who work at a race track.

9. To be valid, a collective bargaining agreement must be ratified by both parties.

10. A MERC mediator has the authority to make a legal determination that parties
are at impasse.

11. Act 312 arbitrators and Fact Finders at MERC must be residents of the State
of Michigan.

12. It is an established MERC principle that (university) degreed positions may
not be included in the same bargaining unit as positions without a degree.

13. A Decision and Recommended Order of an ALJ that is not appealed to the
Commission serves as binding precedent for other ALJs.

14. A union’s internal rules may provide that a “service fee payer” cannot assume
the position of union steward or hold elective office in the union.

15. A “closed shop” is a “union security agreement” that is permitted under PERA.

16. To be valid, a “union representation card,” must be signed, dated and must re-

Ruthanne Okun, Director
Bureau of Employment Relations/MERC

Unit Clarification
Marquette Area Public Schools -and- Michigan Education 
Association Support Personnel Assn
Case No. UC08 C-008 (July 1, 2009)

On March 4, 2008, Petitioner, Michigan Education Association
Support Personnel Association (MESPA), filed a unit clarification pe-
tition.  The Union represents a unit of employees consisting of all full-
time and regularly scheduled part-time office clerical employees,
instructional aides, teacher’s aides, and special education aides.  The
petition sought to accrete to the unit, the position of Teacher Assistant.

The employer does not dispute that the position shares a com-
munity of interest with Petitioner’s unit.  Rather, the employer main-
tains that the unit clarification is not appropriate because the position
was created in the fall of 2006, and was neither new nor substantially
changed when Petitioner first sought accretion one and a half years
later.  Petitioner contends the position underwent significant changes
in the fall of 2007, and therefore its petition is timely and unit clari-
fication is appropriate. 

In October 2006, the employer posted the Teacher Assistant po-
sition as a part-time position in the Marquette Area Education Asso-
ciation (MAEA) as part of a pilot program limited to the 2006-07
school year.  In late November 2006, the MAEA and the employer
entered into a letter of agreement covering the terms and conditions
of employment for the Teacher Assistant position.  The letter of agree-
ment expressly stated that the Teacher Assistants would not be cov-
ered by the collective bargaining agreement between the employer
and the MAEA.  On September 27, 2007, the employer posted a no-

tice of vacancy for Teacher Assistants as non-bargaining unit posi-
tions.  The MAEA did not object when the employer posted the
Teacher Assistant position in September 2007 as a non-unit position.

The Commission recognized that where an employee or group
of employees have been historically excluded from an established
bargaining unit, a question of representation is raised which can be
resolved only through the filing of a proper petition for representa-
tion election accompanied by a prior showing of interest.  See, Black-
man Twp, 1988 MERC Lab Op 419.  Further, the Commission
agrees that the Teacher Assistant position was created in 2006, and
that there were no substantial changes in the duties and responsibil-
ities of the position in the fall of 2007.  However, the Commission
determined that there was no evidence that the parties had an agree-
ment, either express or implied, to exclude the position from Peti-
tioner MESPA’s bargaining unit.  Accordingly, the position was not
historically excluded from the MESPA unit.  As the employer did
not dispute that the Teacher Assistants share a community of interest
with the MESPA unit, the Commission found that unit clarification
was appropriate in this case.  ■

SAVE THE DATE
Please reserve April 16, 2010 for MERC’s Act 312 Arbi-

trator/Fact Finder training/refresher course at the Inn at St.
John’s in Plymouth. Advocates and other labor relations pro-
fessionals are invited to attend. Look for information to be
forthcoming on the “What’s New?” page of MERC’s web-site
at www.michigan.gov/merc.
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UNITED STATES 
SUPREME COURT 

UPDATE
Regan K. Dahle and Michael F. Smith

Butzel Long

Strong Basis in Evidence Required to Avoid Disparate Impact
Claim Due to Remedial Action

In Ricci v. DeStefano, 129 S. Ct. 2658 (2009), 17 white and
one Hispanic firefighters who scored highly on a promotional
exam sued the mayor of New Haven, Conn., the city and other of-
ficials who, citing a fear that minority firefighters would sue, re-
fused to certify the exam results. Both the district court and
Second Circuit Court of Appeals accepted the city's stated fears
and entered summary judgment for it. But in a 5-4 ruling the
Supreme Court reversed, holding that an employer's mere good-
faith belief that it will be sued if it doesn’t undertake a race-con-
scious remedial action that otherwise would violate Title VII, is
insufficient to shield the employer from liability. Instead, an em-
ployer facing a potential disparate-impact claim (here, from mi-
nority firefighters) must show a “strong basis in evidence” that
the remedial action (here, not certifying the exam results) was nec-
essary in order to avoid that claim. Otherwise, it has violated Title
VII by subjecting the harmed group (here, the minority firefight-
ers) to disparate treatment. 

Writing for the majority, Justice Anthony Ken nedy noted that
requiring an employer to show a “strong basis in evidence” for
its stated fear of litigation reconciles both the disparate-treatment
and disparate-impact provisions of Title VII, and allows viola-
tions of one in the name of compliance with the other “only in
certain, narrow circumstances.” The standard leaves “ample room
for employers' voluntary compliance efforts” with Title VII,
which the Court called “essential to the statutory scheme and to
Congress's efforts to eradicate workplace discrimination.” At the
same time, it does not require an employer to act only when there
is a “provable, actual violation” of Title VII, before it can avail
itself of a defense to liability. 

The majority's opinion made clear that it is not questioning
employers' ability to broaden opportunities for all groups to apply
for promotions or to participate in the promotional process. Nor
does it forbid, the Court said, an employer from considering how
to design a test or hiring practice to provide a fair opportunity for
all individuals regardless of race – before the test is given or the
practice implemented. But once such processes have been estab-
lished, selection criteria announced, and tests given, employers
may not invalidate them without having a “strong basis in evi-
dence” that, had they not, they would face a disparate-impact
claim. 

Dissenting from the ruling, Justice Ginsburg and three col-
leagues would have affirmed the city's actions as proper, or at a
minimum, remand back to the lower courts for determination of
whether New Haven had a “strong basis in evidence” for its fear
that minority firefighters would sue. 

AT&T Escapes Liability for Pre-Pregnancy Discrimination
Act Service Credit Policy

In AT&T Corp. v. Hulteen, 129 S. Ct. 1962 (2009), the three
plaintiffs took pregnancy leave between 1968 and 1976, before the
Pregnancy Discrimination Act (“PDA”) amended Title VII.  At the
time the plaintiffs took their leave, AT&T had a service credit pol-
icy to calculate employee pension and retirement benefits that
granted limited credit for pregnancy leave; post PDA, this policy
would have violated Title VII.    The plaintiffs sued claiming that
AT&T’s pre-PDA policy was a current violation of Title VII.

The trial court held in favor of the plaintiffs and found that
AT&T violated Title VII, following Pallas v. Pacific Bell, 940
F.2d 1324 (9th Cir. 1991).  In Pallas, the Ninth Circuit held that
the failure of an employer to calculate service credit accrued by
an employee for pregnancy leave taken prior to the passage of
the PDA constitutes a current violation of Title VII because the
actual calculation of retirement benefits occurred in the PDA era.
An initial Ninth Circuit panel subsequently reversed the trial
court, on the grounds that despite the holding in Pallas, recent
U.S. Supreme Court authority prohibited a court from finding a
retroactive violation of Title VII.  On rehearing, the Ninth Circuit
meeting en banc reversed the original panel, finding Pallas to be
controlling law.  The Court granted certiorari to decide whether
an employer engages in a current violation of Title VII, when, in
making a post-PDA eligibility determination for pension and
other benefits, the employer fails to restore service credit that fe-
male employees lost when they took pregnancy leave under law-
ful pre-PDA policies.

In a 7-2 decision, the Supreme Court held that AT&T’s pre-
PDA service credit policy did not amount to a current violation
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of Title VII.   The Court emphasized that AT&T's policy of grant-
ing limited service credit for pregnancy leave was lawful when it
operated prior to April 1979, the effective date of the PDA, and
nothing in the PDA required AT&T to grant retroactive service
credit to employees who took pregnancy leave under the com-
pany's previously lawful policy.  The Court found that AT&T per-
missibly relied on a “bona fide seniority system” protected by
Title VII in calculating the female plaintiffs' pension benefits.
The majority also rejected any argument that the Lilly Ledbetter
Fair Pay Act helped the plaintiffs, since the plaintiffs have “not
been ‘affected by application of a discriminatory compensation
decision or other practice,' “ 

Mixed-Motive Jury Instructions Improper in ADEA Cases

In Gross v. FBL Financial Services, Inc., 129 S. Ct. 2343
(2009), the defendant reassigned the plaintiff, a 54-year old male,
to a different position and gave the plaintiff’s position to another
employee, a woman in her early forties.  The plaintiff sued, claiming
that his reassignment was a demotion that violated the ADEA.   The
defendant responded that the reassignment was not a demotion, but
that it was merely the result of a corporate reorganization where the
plaintiff was assigned to a position better suited to his skills.  

The case proceeded to trial.  The plaintiff introduced some ev-
idence, but not direct evidence, suggesting that his reassignment was
based, at least in part, on his age.  The trial court gave the jury the
Title VII “mixed-motive” instruction set forth in Price Waterhouse
v. Hopkins, 490 U.S. 228 (1989)  It instructed the jury that it must
find for the plaintiff if he proved by a preponderance of the evidence
that the defendant demoted him and also that his age was “a moti-
vating factor” in the defendant’s decision.  The trial court further in-
structed the jury that the plaintiff’s age would be considered a
“motivating factor” if it “played a part or role” in the defendant’s
decision.  As it related to the defendant, the trial court instructed the
jury that it must find for the defendant if it proved by a preponder-
ance of the evidence that it would have demoted the plaintiff “re-
gardless of his age.”  The defendant challenged the jury instructions
on appeal.  The Eight Circuit held that the jury instructions were in-
correct, because the plaintiff was not entitled to a mixed-motive in-
struction absent “direct evidence” of discrimination.  

The Court vacated the Eight Circuit opinion.  The issue before
the court was whether the Price Waterhouse Title VII mixed-mo-
tive instruction, where the burden of persuasion shifts to the party
defending the discrimination claim, applies to the ADEA.  The
Court concluded that it did not.  The Court held that the plain lan-
guage of the ADEA prohibits an employer from discriminating
against any individual “because of such individual’s age,” and
“because of” means “by reason of, on account of.”  Under the
plain language of the statute, then, the Court held that to establish
a disparate treatment claim under the ADEA, the plaintiff must
prove that his age was the “but-for cause” of the adverse employ-
ment action.  The Court also held that since nothing in the ADEA
operates to change the ordinary default of allocating the burden
on the plaintiff to prove his claim, the plaintiff retains the burden
of persuasion to establish that age was the “but-for” cause.  The
burden never shifts to the defendant, even if the plaintiff has pro-
duced some evidence that age was a motivating factor in the de-
fendant’s decision.  ■

MICHIGAN SUPREME
COURT UPDATE

Richard A. Hooker
Varnum, LLP

McNeil v Charlevoix County, 2009 WL 2168873
(Mich. Slip Op July 21, 2009)

This case involved a legal challenge by several Charlevoix
County business owners to the Public Health Indoor Air regula-
tion of 2005, promulgated by the multi-county Northwest Michi-
gan Community Health Agency (“NMCHA”) and adopted
thereafter by Defendant Charlevoix County. The Regulation cre-
ates employee and public rights to smoke-free public accommo-
dations and work environments, although private businesses may
allow smoking in designated areas so long as employees are not
required to work in them. 

Among other issues, Plaintiffs argued the Regulation’s au-
thorization of private causes of action for a) enforcement of the
smoke-free requirement and b) retaliation against individuals
who exercised their rights to smoke-free environments, exceeded
NMCHA’s and the County’s authority under empowering State
statutes.

Adopting the Opinion of a three-member Court of Appeals
Panel, a majority of the Justices ruled the Regulation valid in
every respect. Most interesting for employment practitioners,
however, was the Court’s treatment of Plaintiffs’ argument that
in creating a private cause of action over employment-based de-
cisions, NMCHA and the County had adversely affected their
common law right to discharge employees at will. The Majority,
joined by Justices Cavanaugh and Kelly in a separate Concur-
rence, held the Regulation was consistent with the public policy
exception to the at will doctrine articulated in Suchodolski v
Mich Con Gas Co, 412 Mich 692 (1982). Although the Regula-
tion does not seem to fit neatly within any of the three Suchodol-
ski circumstances -- an explicit legislative statement prohibiting
discharge, discharge for refusal to violate the law, and discharge
for exercising right conferred by well-established legislative en-
actment. 412 Mich at 695-696 -- the Court of Appeals Panel and
the Court’s majority noted the Public Health Code and its strong
public policy of minimizing the effects of smoking in finding
the Regulation met the Suchodolski test.

Seemingly as ever, the Court’s three conservative Justices,
Markman, Corrigan and Young, disagreed on this last issue.
While they agreed the Regulation itself was valid, they opined
that its creation of a private cause of action for retaliation did
not fit within the three-part Suchodolski test. Writing for the
group, Justice Markman emphasized that the Regulation was en-
actment.” 2009 WL 2168873, Slip Op at 19-20. Seizing on an
argument from Defendant County’s Brief, Justice Markman
noted an open question as to whether a discharge or other retal-
iation might contravene the Michigan Whistleblowers Protection
Act. He suggested a remand to the Court of Appeals for ruling
on that issue was more the more appropriate path.

Regardless of divergent viewpoints on the case, all may
agree the decision could indeed open the door to more such local
regulation in the employment area.
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DEBUNKING THE RULE 19
DEFENSE IN RETIREE

HEALTHCARE 
LITIGATION

Stuart M. Israel
Martens, Ice, Klass, Legghio & Israel, P.C.

When a unionized employer unilaterally diminishes or termi-
nates retiree healthcare, litigation often results.  Typically, the lit-
igation is filed under Section 301 of the Labor-Management
Relations Act (LMRA), 29 U.S.C. §185, and, in addition, under
the Employee Retirement Security Act (ERISA), 29 U.S.C.
§1001, et seq., generally under ERISA Section 502(a)(1)(B), 29
U.S.C. §1132(a)(1)(B).

The LMRA claim, typically, asserts that the employer, and any
successors, breached a collectively-bargained promise of lifetime
retiree healthcare, an obligation that vested for each former em-
ployee (and covered dependent) when the employee retired during
the term of the collective bargaining agreement (“CBA”).  The core
issues, typically, are “whether the retirement health care benefits
vested for life” and whether they are to be “fully funded” by the
employer.  Yolton v. El Paso Tennessee Pipeline Co., 435 F.3d 571,
574, 584 (6th Cir. 2006), cert. denied 549 U.S. 1019 (2006).  Res-
olution depends on the contracting parties’ intent, determined using
the “basic rules of contract interpretation” and, if necessary, using
“extrinsic evidence” to resolve CBA ambiguities.  See Cole v. Arv-
inMeritor, 549 F.3d 1064, 1066, 1069-1070 (6th Cir. 2008).  

Some of these lawsuits are filed by retirees, in groups or in
class actions.  Some are filed by unions.  Some are filed by unions
and retirees together.  Some are based only on LMRA.  Others are
based on both LMRA and ERISA.  The presence of an ERISA
claim does not alter the fact that, ultimately, these lawsuits focus
on contract promises.  Indeed, the success of ERISA claims is
generally dependent on the success of the CBA claims.  This is
because collectively-bargained retiree healthcare promises are also
ERISA-regulated “welfare benefit plans,” so that the broken
promises are CBA breaches and “also a violation of ERISA.”
Armistead v. Vernitron Corp., 944 F.2d 1287, 1297-1298 (6th Cir.
1991).  Accord:  Maurer v. Joy Technologies, Inc., 212 F.3d 907,
914 (6th Cir. 2000) (breach of a CBA retiree healthcare promise
“is an ERISA violation as well as an LMRA violation”).

Accordingly, actions to enforce collectively-bargained retiree
healthcare promises properly may be adjudicated, with or without
ERISA claims, with the employer as the only defendant because
the employer is the contracting party, the breaching decision-
maker, and the party responsible for rectifying broken CBA prom-
ises.1

This is confirmed by example in retiree healthcare decisions
in the Sixth Circuit spanning 25 years, all adjudicated against em-
ployer defendants only.  See, e.g.:  (1) UAW v. Yard-Man, Inc., 716
F.2d 1476 (6th Cir. 1983), cert. denied, 465 U.S. 1007 (1984)
(union sued employer only, under LMRA); (2) Golden v. Kelsey-
Hayes Co., 73 F.3d 648 (6th Cir. 1996), cert. denied, 519 U.S. 807
(1996) (retirees sued employer only, under LMRA); (3) McCoy
v. Meridian Automotive Systems, Inc., 390 F.3d 417 (6th Cir. 2004)

(retirees sued employers only, under LMRA and ERISA); (4)
Yolton v. El Paso Tennessee Pipeline Co., 435 F.3d 571 (6th Cir.
2006), cert. denied 549 U.S. 1019 (2006) (retirees sued employers
only, under LMRA and ERISA); (5) Noe v. PolyOne Corp., 520
F.3d 548 (6th Cir. 2008) (retirees sued employer only, under
LMRA); (6) Cole v. ArvinMeritor, Inc., 549 F.3d 1064 (6th Cir.
2008) (retirees and union sued employers only, under LMRA and
ERISA); and (7) Schalk v. Teledyne, Inc., 751 F. Supp. 1261 (W.
D. Mich. 1990), aff’d 948 F.2d 1290 (6th Cir. 1991) (retirees sued
employers only, under LMRA and ERISA).

Despite this history, periodically defendant employers assert
that a “welfare benefit plan” is a Rule 19(a)(1) “required party”
and, under Rule 19(b), is necessary (or “indispensable”) to the
lawsuit.  These assertions may be raised in affirmative defenses
or in Rule 12(b)(7) dismissal motions.  Authorities no less promi-
nent than Michael F. Saggau (and me) have warned against this
“tactical maneuvering”:

Typically, the only defendant in a retiree healthcare lawsuit
involving collectively-bargained benefits are employer(s)
contractually-liable for vested retiree benefits.  [***].  Em-
ployers have argued, however, typically as part of a venue
strategy, that the “plan” or the plan administrator must be a
party to the lawsuit, and cite Daniel v. Eaton, 839 F.2d 263
(6th Cir. 1988).  Eaton, however, merely repeats the estab-
lished, common sense rule that where a lawsuit challenges
the denial of an individual benefit claim by a fiduciary, the
fiduciary whose decision is to be reviewed should be named.
This holding has not been applied to contractual vesting
claims, since it is the signatory employer corporation, not a
plan fiduciary or unfunded paper “plan,” that is the named
party to the CBA.  It is the employer that breached the con-
tract, and that is liable for the contractual retiree healthcare
benefits.2

We observe, however, that in some circumstances “it may be
advisable to name the ‘plan’ and ‘plan administrator’ as defen-
dants in a vesting lawsuit, to prevent tactical maneuvering over
this issue.”3 It is a shame to have to sue superfluous parties just
to avoid tactical maneuvering but, to coin a phrase, there it is.
That’s why they call it litigation.

But things are looking up.  In Moore, et al., v. Menasha
Corp., 2009 WL1759562; 186 LRRM (BNA) 2931 (U.S.D.C.
W.D. Mich., June 22, 2009), pending in Grand Rapids, Judge
Robert Holmes Bell wrote a decision that may put to rest tacti-
cal maneuvering about benefit plans being required or necessary
or indispensable parties in LMRA/ERISA retiree healthcare
cases.4

In Menasha, retirees from a Coloma, Michigan plant, their
spouses, and their union sued the contracting employer under
LMRA and ERISA, responding to the employer’s unilateral
changes and imposition of healthcare premiums.  The employer
moved to dismiss under Rules 12(b)(7) and 19, justifying the
motion on the basis that plaintiffs did not also sue its global
Basic Benefit Plan (“BBP”).  In the alternative, the employer
moved for a change of venue under 28 U.S.C. §1404(a), seeking
to move the lawsuit from the Western District of Michigan, the
location of the plant and the plaintiff-retirees, to the Eastern
District of Wisconsin, the “home” of the employer and its BBP.
The employer argued, citing Daniel v. Eaton and making Sag-
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gau and me appear prescient, that the BBP was indispensable,
and that its “absence” warranted dismissal.  Judge Bell found
otherwise.

Judge Bell observed that Menasha was “distinguishable”
from Daniel v. Eaton and similar cases cited by the employer be-
cause those cases “involved the denial of benefits arising from the
administration of the plan.”  In Menasha, in contrast, Judge Bell
recognized, the plaintiffs allege that Menasha, acting as employer,
“altered or terminated a welfare benefit that” Menasha “was itself
obligated” by contract “to provide.”  At *3.  Judge Bell recog-
nized:  “When an employer amends or terminates employee wel-
fare benefits, it is acting in its role as an employer, not as a
fiduciary for the benefit plan,” citing, inter alia, Adams v. Avon-
dale Industries, Inc., 905 F.2d 943, 947 (6th Cir. 1990).  Judge
Bell continued:  “An allegation that an employer improperly al-
tered or terminated vested health-care benefits in violation of a
collective bargaining agreement states a claim under both §301 of
the LMRA and §502(a)(1)(B) of ERISA,” citing, inter alia, Win-
nett v. Caterpillar, Inc., 553 F.3d 1000, 1009 n.5 (6th Cir. 2009).
At *3-4.

In addition, Judge Bell was “mindful of several Sixth Circuit
cases involving claims of alteration or termination of vested ben-
efits under LMRA and ERISA in which it appears that the defen-
dants were employers, and in which there is no indication that
the benefit plans were parties to the suit” and in which none of
the Sixth Circuit opinions “raised any question as to whether the
employers were proper parties, or examined whether the benefit
plans were necessary parties to the suit.”  As examples, Judge
Bell cited Winnett, Cole, McCoy and Maurer.  He found that these
“and similar cases, suggest” that “a claim regarding improper al-
teration or termination of vested benefits by an employer in vio-
lation of a CBA may be brought against the employer pursuant
to ERISA.”  At *4.

Judge Bell held that “because Plaintiffs claim that Defendant
is responsible for providing the benefits at issue, and because De-
fendant made the decision to terminate these benefits, Defendant
is the entity that may be subject to liability.”  Judge Bell observed
that even if Menasha may decide the “manner in which” it “com-
plies with its obligations under the CBAs (i.e., through BBP or
otherwise),” “BBP does not become a necessary party merely be-
cause Defendant chooses BBP as the means for providing benefits
to Defendant’s retirees.”  Thus, “the Court finds that BBP is not
a necessary party” under Rule 19.  At *4.

Menasha makes clear the distinction between, on the one
hand, Daniel v. Eaton and other benefits denial cases—in which
plans and plan administrators and fiduciaries may be Rule 19 par-
ties—and, on the other hand, CBA breach cases under LMRA,
with or without ERISA claims, in which the only Rule 19 party
is the employer which made and broke the promise of lifetime
retiree healthcare benefits.  The Menasha decision demonstrates
why there is a 25-year history of Sixth Circuit retiree healthcare
decisions under LMRA and ERISA addressing claims—by re-
tirees and dependents, by classes, by unions, and by various com-
binations of retirees, dependents, classes, and unions—made
against employers only.  While plaintiffs may sometimes choose
to sue plans along with employers, plans are not necessary de-
fendants in LMRA/ERISA retiree healthcare lawsuits, as Judge
Bell’s decision explains.  Is this the end of Rule 19 tactical ma-
neuvering?

WRITER’S BLOCK?
You know you’ve been feeling a need to write a feature

 article for Lawnotes. But the muse is
elusive. And you just can’t find the
perfect topic. You make the excuse
that it’s the press of other business
but in your heart you know it’s just

writer’s block. We can help. On
request, we will help you with
ideas for article topics, no

strings attached, free consultation. Also, we will give you
our expert assessment of your ideas, at no charge. No idea
is too ridiculous to get assessed. This is how Larry Flynt got
started. You have been unpublished too long. Contact
Lawnotes editor Stuart M. Israel at Martens, Ice, Klass, Leg-
ghio & Israel, P.C., 306 South Washington, Suite 600,
Royal Oak, Mich igan 48067 or (248) 398-5900 or 
israel@martensice.com.

— ENDNOTES —

1.   Under “established contract principles,” an employer may not unilaterally
alter “vested retirement rights”; a retiree has “a federal remedy under §301 of
the Labor-Management Relations Act for breach of contract if his benefits
were unilaterally changed.”  Allied Chem. Wrkrs. v. PPG Co., 404 U.S. 157,
182, n. 20 (1971).  UAW v. Yard-Man Inc., 716 F.2d 1476 (6th Cir. 1983), cert.
denied, 465 U.S. 1007 (1984), is “[t]his circuit’s leading case for determining
whether the parties to a CBA intended benefits to vest.”  Cole v. ArvinMeritor,
549 F.3d 1064, 1069 (6th Cir. 2008). Yard-Man and its progeny apply to suits
challenging employer breaches of collectively-bargained retiree healthcare
promises whether the employer terminated all healthcare or “merely imposed
a cap on the amount of benefits.”  See Cates v. Cooper Tire and Rubber Co.,
555 F. Supp. 2d 878, 885, n. 5 (N.D. Ohio 2008), citing UAW v. Loral, 1997
WL 49077 (6th Cir.) at *1.  Cates was an ERISA suit brought by retirees and
spouses challenging an employer-imposed requirement that retirees and
spouses pay the “excess cost” of healthcare above a unilaterally-capped em-
ployer payment.  The suit was based on promises in a collectively-bargained
“pension and insurance agreement.”  As in Yard-Man and many other retiree
healthcare lawsuits in the Sixth Circuit, no healthcare plan was sued; the em-
ployer was the only defendant.

Defense lawyers, too, recognize the distinction between their clients’ actions
taken when wearing an “employer hat” and actions taken while wearing a
“fiduciary hat” or a “plan administrator hat.”  See Michael A. Alaimo, with
Richard W. Warren, Saura J. Sahu, and Brian M. Schwartz, “The Shrinking
Industrial Workforce-Challenging Legal Issues,” course materials, the Institute
of Continuing Legal Education (April 2008), at page 1-14:  

Claims under §§502(a)(1)(B) and 502(a)(3) of ERISA are usually asserted
in conjunction with the §301 claims for breach of labor contract.  See 29
U.S.C. §§1132(a)(1)(B) and 1132(a)(3) (requiring compliance with the
terms of any employee benefit plan).  In the case of non-union retirees it is
the dominant claim.

•   •   •

In the union context, a §301 violation, would also constitute a §502(a)(1)(B)
violation of ERISA.  See Armistead v. Vernitron Corp., 944 F.2d 1287 (6th
Cir. 1991).  Note:  employers have the right when they put on their “em-
ployer hat” to make decisions to terminate or amend benefits if the applica-
ble documents allow for such changes.  See Musto [v. American General
Corp.] supra, 861 F.2d [897,] 911-12 [6th Cir. 1988], and cases cited therein;
United Paper Wrks. Internat’l Union v. Jefferson Smurfit Corp., 961 F.2d
1384 (8th Cir. 1992).  On this point, Musto noted that deciding what the
plan terms are is generally an employer function, not a fiduciary activity.
See 861 F.2d at 911-12.

2.  Michael F. Saggau and Stuart M. Israel, “Protecting Collectively-Bargained
Retiree Health Care in Litigation and Class Action Settlements,” course ma-
terials, the Institute of Continuing Legal Education (April 2008) at page 10-8.

3. Saggau and Israel at page 10-9.
4. The author represents the plaintiffs in Moore v. Menasha Corp.  ■
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IMPACT OF THE ECONOMIC
CRISIS ON EMPLOYMENT 
ISSUES IN GERMANY AND
OPTIONS AVAILABLE TO 

REDUCE PERSONNEL COSTS
Christopher Jordan, Alexander Bissels, and Anke Kuhn

CMS Hasche Sigle, Cologne, Germany

After having affected the banks, the general economic and fi-
nancial crisis has reached the German automotive industry and its
suppliers.  Many businesses have reacted to this by temporarily
stopping production and reducing the number of agency workers.
However, these measures do not always sufficiently accommodate
a reduced need in the medium term.  The personnel-cost-saving
instrument “reduction of working hours” or “short-time work”
(Kurzarbeit) has increasingly become a strategy used by busi-
nesses to cope with the economic crisis.  Another option is the de-
crease of remuneration.  Layoffs should be the “last resort.”  In
detail:

1. Reduced Working Hours (“Short-Time Work”)
The mechanism of short-time work (in German “Kurzarbeit”)

is a temporary reduction of normal working hours, or even complete
cessation of work for a specified period necessitated by, for exam-
ple, a lack of orders.  The reduction of working hours is accompa-
nied by a corresponding reduction in pay, thus offering temporary
economic relief for the company by reducing personnel costs with-
out actual dismissals.  In order to preserve jobs and enable the com-
pany to keep its trained workforce, affected employees are provided
compensation for their shorter working hours from Federal Labor
Office funds.  This compensation amounts in principle to 60 percent
or 67 percent (for employees with at least one child), respectively,
of the net remuneration they would have earned under normal cir-
cumstances in the hours not worked. Labor Office sources report
that in July approximately 1.4 million workers were on reduced
working hours due to the economic crisis. 

The following are the basic requirements for a reduction of
working hours to be eligible for the abovementioned government
benefits. 

• The reduction of working hours must be for economic reasons,
for example, a lack of orders for the employer's product. 

• The measure must be temporary, meaning that a return to full em-
ployment must be anticipated in the foreseeable future. 

• A reduction of working hours may not be imposed unilaterally
by the employer, but requires collective agreement, following one
of the procedures noted below.

• If collective bargaining agreements apply, they often provide re-
quirements for a reduction of working hours on which the em-
ployer can base the introduction. 

• Otherwise, a reduction of working hours can be introduced by
concluding an agreement with the works council.  If a works
council has been elected, the works council does not only hve a

code termination righ regarding the issue of whether a reduction
of working hours will be introduced, but also of its duration, its
distribution over the working week and the question which em-
ployees will be affected by it.

• If no collective bargaining agreement applies and a works council
is not established, a reduction of working hours can only be in-
troduced by agreements with individual employees.  If no such
agreement can be obtained with individual employees, the em-
ployer may attempt to terminate the existing employment rela-
tionships and/or alter the employment conditions
(Änderungskündigung).  However, this kind of termination must
comply with certain legal requirements and is often deemed in-
valid by the labor courts.

2. Change of remuneration structure 
If remuneration is regulated under collective bargaining agree-

ments, an employer can change the remuneration structure only by
making arrangements with the trade union (rescue collective bar-
gaining agreements).  Otherwise, a change of the remunerational
structure is possible only if a discretionary or revocation provisonj
was agreed in the employment agreement, or a mutual argreement
between employer and employee can be reached.  An unilateral
change of remuneration (facilitated by a dismissal with the option
of altered conditions of employment) is permissible only in excep-
tional cases and often deemed invalid by the labor courts.  In de-
tail:

• Rescue collective bargaining agreement
To the extent that the employer is bound by a collective bargain-
ing agreement, so-called rescue collective bargaining agreements
can be concluded with the competent trade union if the employer
is in economic distress.  In this respect, it is often possible to agree
with the trade union that additional benefits, such as Christmas
bonus or holiday payments, are not paid or that the relevant ben-
efits are suspended (deferred) during the time of crisis.  Reduction
of the basic salary, however, is rarely accepted by trade unions.
On the other hand, trade unions often demand that in return the
employer gives a so-called employment security or site guarantee
that regulates that dismissals for operational reasons are excluded
or impeded.  

In contrast to this, remuneration claims stipulated in the employ-
ment agreement can be unilaterally encroached upon by the em-
ployer only if the employment agreement permits this:  

• Retention of a discretionary right
A discretionary right provison with regard to bonuses or other
special payments – for example, Christmas, leave or anniversary
bonuses – is generally permissible.  However, the provison must
be clearly and comprehensively formulated, not being permitted
to be agreed in a hidden place (“a surprise”) or in other respects
unreasonably detrimental to the employee.  This is the case if a
discretionary right provison encroaches on ongoing, regularly
paid remunerational constituent parts, such as allowances granted
on a monthly basis.  

• Revocation provison 
revocation must be explicitely namend in the employment agree-

ment so that employees can identify such grounds and know what
may be in store for them. 
• Dismissals with the option of altered conditions of 

employment
If an employment contract does not allow the employer to change
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remuneration unilaterally, the company is well advised to seek to
reach an agreement with the employees.  If an employee does not
accept the change but the employer still wants to reduce the pay,
the employer's only option is to terminate the existing contract
and offer the employee a contract with altered conditions.  How-
ever, it is almost impossible in practice to lower remuneration
based on so-called “mass dismissals with the option of altered
conditions of employment” due to the strict requirements, such
as a comprehensive restructuring plan. 

3. Dismissals on Operational Grounds 
Employees working for businesses in Germany with more than

10 employees benefit from a general protection against dismissal.
In this case, a dismissal is valid only under the condition that it is
based on a legally accepted reason, such as operational reasons that
had to the loss of the possibility of employment.  In light of the eco-
nomic downturn, many companies will be able to demonstrate that
their possibilities of employment have in fact been lost and that dis-
missals are generally justified.  

However, companies must base their decisions which employ-
ees to dismiss among comparable employees on social considera-
tions, including the employees' length of service in the company,
their ages and their legal support obligations (for children and
spouses).  Only if a selection procedure taking these factors into ac-
count is implemented such dismissals will be considered valid.

Moreover, employers must make sure that they do not violate
substantive rights of works councils (i.e., the employees' represen-
tatives within the business) to be involved in the reorganizations
qualifying as so-called “operational change”.  Redundancies qualify
as “operational changes” when specific numbers of employees are
to be dismissed.  For example, in a business having at least 60 but
not more than 250 employees, dismissing at least 20 percent of the
workforce (or 60 employees) is deemed as an “operational change”.

In the event of an operational change, employers must negotiate
with employee representatives to agree on so-called “agreements to
reconcile interests” and a “social compensation plan”.  An agreement
to reconcile interests is a written agreement stipulating if, when and
how such an operational change is to be implemented, while a social
compensation plan is intended to alleviate any detrimental financial
consequences suffered by the employees by the dismissal, especially
by providing severance payments.  While the aforementioned rights
of a works council to be involved (“codetermination rights”) might
not prevent layoffs in the long run, they might delay the process and
potentially result in substantial additional labor costs.  Employers
would be well advised to keep this in mind. 

Should the number of dismissals or the number of termination
agreements instigated by a company exceed the thresholds under
the Act on Protection Against Unfair Dismissal, a so-called notifi-
cation of collective redundancies must be filed with the Federal
Labor Office (“Bundesagentur für Arbeit”), according to recent
court rulings, prior to giving notice of dismissal; otherwise, the no-
tices of dismissal will not be valid – even if notification is filed sub-
sequently. 

4. Conclusion
In Germany, like in most other European jurisdictions, there is

no patent way to implement necessary personnel cost reductions —
triggered by the general financial crisis.  However, German law pro-
vides a bundle of measures to enable companies to respond to a
current reduced need for staff.  ■

WHO REMEMBERS LILLY?
C. John Holmquist, Jr.

Foley & Mansfield P.L.L.P.

Introduction

For employers, the U.S. Supreme Court’s decision in Led-
better v. Goodyear Tire & Rubber Co.1 is an example of the ex-
pression “Winning the battle, but losing the war.”  The
enactment of the Lilly Ledbetter Fair Pay Act presents chal-
lenges beyond what employers could have contemplated by an
adverse decision by the Supreme Court.  Perhaps the only good
news for employers is that the legislative history of this statute
recognizes that the equitable defense of latches is available to
defendants.  The impact and the value of that availability are un-
certain at this time.

The statute which effectively overturned the Supreme
Court’s decision was retroactive to May 28, 2007.  It amends
Title VII of the Civil Rights Act of 1964; the Age Discrimination
in Employment Act; the Americans with Disabilities Act; and
the Rehabilitation Act.  With respect to discrimination in com-
pensation, the statute provides that an unlawful employment
practice occurs:

• When a discriminatory compensation decision or other
practice is adopted;

• When an individual becomes subject to a discriminatory
compensation decision or other practice;

• When an individual is affected by the application of a dis-
criminatory compensation decision or other practice, in-
cluding each time wages, benefits, or other compensation
is paid, resulting in whole or in part from such a decision
or other practice.2

Recovery of back pay is limited to the two years preceding
the filing of a charge when the unlawful employment practice
alleged to have occurred during the charge filing period is sim-
ilar or related to alleged unlawful employment practices that oc-
curred outside the time for filing of a charge.  

Employers now face the likelihood that they will be defend-
ing compensation decisions made by individuals no longer with
the company and perhaps, no longer alive, and without records
which were destroyed years ago in the normal course of busi-
ness.  The concern is the ability to defend a claim going back
literally decades.  After all, Ms. Ledbetter challenged compen-
sation decisions starting with her employment in 1979.  To say
that such a prospect is daunting is an understatement.

Laches

The equitable defense that will be most used by employ-
ers in defending compensation claims involving what would
previously have been untimely claims is laches.3 In National
Railroad Passenger Corp. v Morgan,4 laches was discussed
in the context of the claim for hostile work environment
under Title VII.  Justice Thomas stated that an employer may
raise the laches defense which would bar a plaintiff from

(Continued on page 20)
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maintaining a suit if the plaintiff unreasonably delays in fil-
ing of an action and as a result, harms the defendant.  The
defense requires proof of 1) lack of diligence by a party
against whom the defense is asserted, and 2) prejudice to the
party asserting the defense.

In EEOC v. Watkins Motor Lines, Inc.,5 the court identified
the elements of the defense as an unreasonable delay in asserting
rights resulting in prejudice to the defending party.  In the con-
text of the case before it, the court stated that the measure of
delay is the time between the end of EEOC conciliation efforts
and the filing of the suit.  Laches is an affirmative defense, and
the burden of proof is on the party raising the defense.  

The court noted that although the defendant attempted to
raise issues with respect to prejudice, it did not prove the basis
for the defense.  The company indicated that most all of the
memories of the relevant company witnesses had “faded”, but
the court noted that the deposition testimony did not reflect a
loss of memory to the point where the witnesses were unable to
answer questions.  The court also noted the existence of con-
temporaneous documents which contained many of the relevant
facts in the case.  While the company argued the loss of relevant
documents, it failed to establish that the cause was delay in the
EEOC filing suit.  The court noted that it was unclear whether
some of the lost documents ever existed and therefore concluded
that there was no prejudice and the defense was unavailable.

In Finnerty v. Wireless Retail, Inc.6, the district court con-
sidered the defense in the context of a claim brought under the
FMLA against a former employer and the company which pur-
chased its assets.  The plaintiff had been on pregnancy leave be-
ginning on October 26, 2002 and was terminated on November
4, 2002.  The asset purchase occurred in October of 2004. The
plaintiff sought to add the buyer(Radio Shack) as a party to the
lawsuit in February of 2006.  

While the plaintiff argued that there was no unreasonable
delay because she sought to add Radio Shack, the purchaser, as
soon as practical, the court stated that the alleged lack of knowl-
edge of the transfer of assets was contradicted by the evidence on
the record.  The court stated that the facts indicated that she had
knowledge of Radio Shack’s involvement on the sale at least as
of March 31, 2005 at a time when the original defendant was still
defending the case.  In finding prejudice to the defendant, the
court stated that it need only take the plaintiff’s claims regarding
her present inability to find the seller’s personnel.  The court stated
that taking those facts as true supports a finding a prejudice to
Radio Shack since if the case were to go forward, it is difficult to
imagine how Radio Shack would defend the case on the merits
without the ability to locate the seller’s personnel or personnel
records. 

In Pruitt v City of Chicago7, the court of appeals upheld the
district court’s granting summary judgment in a class action
against the city alleging race discrimination under Title VII and

Section 1981.  The court of appeals held that laches barred the
plaintiffs’ claim of hostile work environment.  With respect to
the issue of prejudice to the defendant, the court stated that un-
availability for trial can be shown if the witness is deceased, in-
capacitated, or has moved beyond the court’s subpoena power
and refused to return.8 

With respect to witness testimony, the showing of some
dimming of memories even in conjunction with extraordinary
delay on the part of the plaintiff in initiating suit is not enough
to trigger the defense.9 To prevail, a defendant should be pre-
pared to establish that available witnesses do not have a distinct
recollection of the details of the case and/or that they have no
access to records which would disclose the same.10

In Cleveland Newspaper Guild, Local 1 v. Plain Dealer
Publishing Co.,11, the 6th Circuit upheld the finding that a ten
year lapse between the union’s filing of a sex discrimination
charge and the filing of its Title VII lawsuit was barred by the
doctrine of laches because of the unreasonable delay which prej-
udiced the employer’s ability to defend itself.  The court indi-
cated that it understood the reluctance that courts have in
dismissing cases based on delay attributable, at least in part, to
the EEOC, but stated that even though another party may have
contributed to the delay, the court must still determine whether
the plaintiff’s own delay or inaction inexcusably caused preju-
dice to the defendant.12 In determining that laches applied in
the case, the court considered the following factors as sufficient
to support the district court’s finding of inexcusable delay:

• the union’s knowledge of its ability to obtain a right to
sue letter and institute a civil action; 

• the union’s specific knowledge and responsibility in
EEOC matters; 

• the Union’s lack of activity over an eight year period, in-
cluding lack of contact with the EEOC; 

• the EEOC’s inaction during the time frame which could
explain plaintiff’s failure to act; 

• the EEOC’s failure to take enforcement action on a sub-
poena issued to the employer.  

The court noted the harm suffered by the newspaper was
not seriously disputed, and that  affidavits submitted to the dis-
trict court detailed the witnesses who were no longer available
and their specific knowledge of the facts pertaining to the un-
derlying dispute.  

Laches and the Ledbetter Facts

In light of the requirements for the successful use of laches
as a defense in a Title VII matter, how would Ms. Ledbetter’s
case have faired under the Ledbetter Fair Pay Act in light of the
facts in her case?  Ms. Ledbetter testified before the Senate Ju-
diciary Committee concerning when she became aware of the
pay disparity shortly before she left the company:

I only started to get some hard evidence of what men were
making when someone left an anonymous note in my
mailbox at work, showing that three other male managers
were getting paid between 15% and 40% more than I
was.13

WHO REMEMBERS
LILLY?
(Continued from page 19)
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The company, however, in its brief to the Supreme Court,
cited deposition testimony that Ms. Ledbetter was aware as early
as 1992 of the disparity of her salary and the salary of other male
supervisors, and by 1995, had learned this disparity was at least
$1,000 a month.1iv In addition, the company noted that Ms.
Ledbetter had filed a charge of discrimination early in her career
and that such action reflected that the prompt assertion of rights
did not result in retaliatory responses and that amicable resolu-
tions were possible.  With respect the issue of prejudice to the
company as a result of a delay, the supervisor who was accused
of retaliating against Ms. Ledbetter because she refused to go
out with him on a date had died of cancer by the time of trial.
Ms. Ledbetter in her Title VII action had challenged all the com-
pensation decisions concerning her from the date of her hire in
1979.  Notwithstanding Ms. Ledbetter’s Senate testimony, her
deposition testimony concerning awareness as early as 1992
would appear to provide a valid basis of a component of the de-
fense of undue delay.  The death of person who arguably had
the motivation to retaliate provides a basis for the undue preju-
dice claim.

Living with Ledbetter

Issues with loss of witnesses and loss of documents are very
real to employers.  A report by the Bureau of Labor Statistics
for the years 1996 through 2008 reveals that in 2008, the median
job tenure of individuals over the age of 25 was 5.1 years.15

With respect to document retention, no federal employment re-
lated law requires an employer to retain documents in excess of
six years.16 The Equal Pay Act requires document retention of
three years while Title VII requires documents to be retained for
the period of one year from the making of the record or the tak-
ing of personnel action.17

Historically, employers have been reluctant for privacy rea-
sons to disclose individual salaries to other employees.  Some
employers, such as Goodyear, maintain a pay confidentiality
policy.  The continued viability of such policies may be effected
by the pending Paycheck Fairness Act.  The legislation contains
a provision that prohibits employers from retaliating against em-
ployees who share salary information with co-workers.

To determine how to increase the success of a laches de-
fense, an employer needs to see what information it has with re-
spect to past compensation decisions.  An employer should go
back through its records to see what information it has beyond
the past seven years and determine whether there are employees
still working for the company who may have been involved in
compensation decisions made prior to the last seven years.  Em-
ployers should then determine how many employees have been
affected by compensation decisions prior to 2002 and review
their personnel records and files to determine what information
is contained with respect to compensation decisions.  Once an
employer has established a base line of its ability to establish
reasons for its past compensation decisions, it can determine
what actions to take with respect to current employees.

Since the defense in a Ledbetter compensation case will in-
evitably deal with when the plaintiff became aware of discrim-
ination, an employer would want to show information
concerning compensation was available.  As a result, an em-

ployer may consider implementing policies that it might other-
wise be reluctant to do.  Actions to be considered by employers
would be as follows:

• Amend the EEO complaint policy to reflect that employ-
ees may raise any issues or concerns they have about cur-
rent or past treatment with respect to compensation.

• Publicize the company’s document retention program as
part of the employee handbook.

• Release, upon request, salary ranges for job classifica-
tions.

• Publicize the right of the employee to review their per-
sonnel file consistent with the Michigan Employee Right
to Know Act.

• Review personnel records and Human Resources docu-
ments to determine if there are any pertaining to compen-
sation and how pay increases were determined. 

• Consider whether or not the Human Resources docu-
ments have the potential to support a claim of discrimi-
nation.

Conclusion

Establishing the lack of diligence by the individual plaintiff
and the accompanying undue prejudice to the defendant will not
be an easy task in cases that would otherwise be untimely but
for the Ledbetter Fair Pay Act.  The cases determining prejudice
are relatively straight forward; however, the issue of lack of dili-
gence will depend upon the specific facts in each case.

— END NOTES —

1 550 U.S. 618 (2007).
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4 356 U.S. 101 (2002).
5 463 F.3d 436 (6th Cir. 2007).
6 __ F.Supp.2d __, 2009 WL 838587 (E.E.D Mich. 2009).
7 472 F.3d 925 (7th Cir. 2006).
8 472 F.3d at 928.
9 Leonard v. United Air Lines, 972 F.2d 155 (7th Cir. 1992).
10 Hutchinson v. Spanierman, 190 F.3d 815 (7th Cir. 1999).
11 839 F.2d 1147 (6th Cir.), cert den. 488 U.S. 899 (1988).
12 839 F.2d at 1154.
13 Testimony of Lilly Ledbetter before the Committee on the Judiciary of the

United States Senate, September 23, 2008.
14 Respondent’s Brief, p. 37.
15 Bureau of Labor Statistics, Economics News Release, Table 1, Median Years

of Tenure with Current Employer for Employed Wage and Salary Workers by
Age and Sex, Selected Years 1996-2001,
www.bls.gov/newsperiod/tenure.t01.htm (viewed on 8/12/09).

16 Refer to the Society of Human Resource Management Federal Record Re-
tention Requirements for Employers, March 1997, reviewed December, 2002.

17 Obviously, once an employer is made aware of a filing of a charge, it is under
a duty to retain all documents relevant to the facts and the charge.  ■
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The Intervention Continuum

There is more than one way to skin a labor arbitration. Perhaps it would
be useful to go through the possibilities beginning with the least invasive pro-
cedure, as we would if we were considering a medical intervention.  

First is the early cancellation. This takes place when the parties elect to
settle the case before the arbitrator’s cancellation fee kicks in. Some people
might say that the arbitrator takes no part in that settlement. I disagree. For
some reason, the parties were not able to settle the case at any of the steps in
the grievance procedure or when it was filed with the administrative agency
or before or after the arbitrator was selected. Yet suddenly, just before the
cancellation fee is about to be imposed, they reach agreement and the case
is withdrawn. I think it’s fair to conclude that the cancellation fee had a role
in the parties’s calculation of their costs, benefits and risks.

Next is the late cancellation. When the parties realize they are going to
be billed a cancellation fee another calculation commences. Which is worse,
the threat of having a hearing or the pain of paying the arbitrator not to show
up - the evil that we know or the evil that we don’t know? Parties don’t like
paying late cancellation fees, but they do have an effect. They help settle
cases by providing a taste of the pain that could be coming. If you don’t like
paying the cancellation fee, imagine how you will feel if you pay for a day
of hearing and two days of study and you still lose. 

Then there is settlement at the hearing. Sometimes the parties wait until
the morning of the hearing to have their settlement conversation. Many times
I have arrived at a hearing and been told to have a seat somewhere, have a
cup of coffee and relax. The parties are talking and they will get back to me
if they need me. Why did it take until the morning of the hearing for the par-
ties to talk to each other? Maybe one or both of them was playing a game of
brinkmanship. Maybe the knowledge that it was possible to lose the case
didn’t really sink in until the courthouse steps. Maybe the parties just realized
that they could win the case but the result would so badly affect their rela-
tionship that it would be as bad as if they had lost. Sometimes the people
who show up to try the case are not the people who made the earlier deci-
sions, and the new people are able to take a more dispassionate view. What-
ever the reason, this is a point at which many cases settle.

Often I convene the hearing, mark joint exhibits, listen to opening state-
ments and then reflect out loud. “Let me see if I’ve got this right...” In his
presidential address to the National Academy of Arbitrators in 1986, William
J. Fallon referred to this as “the calculated confusion ploy.”

[T]he technique amounts to the arbitrator stating his understanding of the
issues involved in a given case, but stating them in such a garbled and in-
accurate way that both sides are terrified and immediately plead for a re-
cess to work out a settlement….  

Because this technique carries the risk of frightening one side and em-
boldening the other if it is not done properly, I have written elsewhere that it
is important for an arbitrator to cultivate the ability to “drool out of both sides
of his mouth.”

Calculated confusion is perhaps best employed with all parties present.
Another approach is to call a meeting with counsel alone. I don’t expect that
lawyers will tell me the truth, the whole truth and nothing but the truth in
these meetings, but I do like to meet in as small a group as possible, limit the
number of moving parts and try to get what John Erlichman once called a
“modified, limited hang out.” 

Sometimes we are able to narrow the issue. Sometimes we learn that what
matters to one side is not what matters to the other. The union may be willing
to let the employer change the procedure going forward as long as it makes
the grievant whole. The employer may be willing to pay the grievant as long
as it won’t have to pay others in the future. Sometimes this happens merely

because I ask, “How can I help?” Other times I need to be more assertive.
I remind the parties that as an arbitrator I have only what Carrie Menklel-

Meadow calls a “limited remedial imagination.” I can grant the grievance or
deny it, but I really can’t do much more. The parties themselves, on the other
hand, can agree to anything. I sometimes remind them that I am the most ig-
norant person in the room. In many cases I have never seen either the people
or the place before, and when the case is over I will never see them again. Is
that the description of the person you want making your decisions? Then I
go take a walk and leave counsel alone together.

I would call what I have described up to this point as “facilitation.” I
wouldn’t call it mediation. In my view, the line separating facilitation from
mediation is crossed when the neutral meets in caucus with one side and not
the other. Before I will do that I need the permission of the parties, and we all
need to establish clearly what will happen if mediation is not successful. Will
I go on to serve as arbitrator, or will another arbitrator be called in?    

Readers of this publication will have recognized that we are now talking
about med/arb, and they will be familiar with the usual objections:

•  Parties hire arbitrators to arbitrate, not to mediate.
• If parties wanted to settle they could do so themselves.
• Mediation adds an additional step, adds cost, and creates delay.
• Willingness to mediate may telegraph lack of confidence, either

in the position or in the advocate.
• An arbitrator who has served as a mediator and met in private cau-

cus with the parties cannot unring that bell.

What readers may not know is that despite all these objections med/arb
has become the dominant form of dispute resolution for all labour cases in
Ontario. At the annual meeting of the National Academy of Arbitrators in
Chicago this year Kevin Whitaker of the Ontario Labour Relations Board
said, “In many collective bargaining relationships, the traditional arbitration
conducted on a civil trial model is becoming a thing of the past.”

This is happening because mediated settlements are faster, cheaper and
provide more satisfaction to the parties than arbitrated awards. Stephen Gold-
berg at Northwestern has the data to prove it. And, according to the Canadian
experience, med/arb is better than stand alone grievance mediation at achiev-
ing these results. Why? Because the neutral in med/arb has a stick. The parties
are going to leave the building with a resolution one way or the other. The
Canadians say this focuses the attention marvelously.  

Even if facilitation or mediation efforts are not succesful and an arbitration
hearing is convened, sometimes there is agreement on a settlement after some
or all of the witnesses have testified. Anyone who has tried a case knows that
witness testimony doesn’t always come in the way it was anticipated. This
can lead to a reevaluation of a party’s settlement position and reinvigorate
settlement discussions. This can take place even after the hearing is completed
if the parties come to an agreement before the award is distributed.

Next is the “informed” award. According to the Code of Professional Re-
sponsibility for Arbitrators of Labor-Management Disputes of the National
Academy of Arbitrators, American Arbitration Association and Federal Me-
diation and Conciliation Service:

Prior to issuance of an award, the parties may jointly request the ar-
bitrator to include in the award certain agreements between them, con-
cerning some or all of the issues.  If the arbitrator believes that a
suggested award is proper, fair, sound, and lawful, it is consistent with
professional responsibility to adopt it.

Finally, if all else fails the arbitrator can hear the case and write an award.
We do make two or three times as much money on the cases we arbitrate than
we do on the ones we settle, and it is our job. And some cases by their nature
require an arbitration award.

There is one other procedure that should be mentioned here: arb/med.
I’ve never actually done it, but the idea is brilliant. The neutral first sits as an
arbitrator, hears the case and reaches a decision. The decision is written down
and placed in a sealed envelope. Then the parties mediate with the sealed en-
velope sitting on the table. If they reach a settlement, the envelope is destroyed
and no one ever finds out what it contained. If they don’t, the envelope is
opened and the parties have their award.   

As always, I welcome your comments.

FOR WHAT
IT’S WORTH

Barry Goldman
Arbitrator and Mediator
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POTENTIAL PITFALLS OF
REPRESENTING

THIRD-PARTY WITNESSES
Joseph A. Barker*

Regional Director, Region 13—Chicago

Witnesses who are not supervisors or agents of a party (third-party wit-
nesses) have a right to be represented in Board agent interviews.  Thus, fol-
lowing notice to the Regional Office that a third-party witness is represented
in a proceeding before the Agency, Board agents are instructed to follow the
procedures as outlined in the Agency’s Unfair Labor Practice Proceedings
Casehandling Manual, Sec. 10058.4

Where the Regional Office has notice that a third-party witness is rep-
resented by an attorney who does not represent a party, Board agents will
contact and obtain consent from the attorney before contacting or interview-
ing the witness.  If the attorney refuses to consent, the Board agent will not
proceed to either contact or interview the witness, absent issuance of an in-
vestigative subpoena with notice to the attorney.  

However, longstanding Board policy provides that the attorney of a
party to the case will not normally be allowed to be present at an interview
of a witness who is not a supervisor or agent of that party.  If the witness in-
sists on the party attorney being present, the Regional Office will exercise
discretion whether to proceed with such an interview.  If the Regional Office
declines to proceed with the interview of the witness in the presence of such
attorney, the Regional Office may issue an investigative subpoena to the wit-
ness without notice to the party’s attorney.

If, however, it is asserted that an attorney of a party to a case also rep-
resents a third-party witness as an individual, both the attorney and the wit-
ness will be directed to provide written notice that the attorney represents the
witness by filling out a designation of representative form and a notice of ap-
pearance from the attorney.  If the circumstances raise questions as to whether
a consensual attorney-client relationship exists or whether the attorney’s in-
teractions with an employee witness were consistent with employee Section
7 rights, including the dictates of Johnnie’s Poultry Co., 146 NLRB 770
(1964), or if the Regional Office has a substantial basis to believe that the
presence of an attorney of a party would impede the Agency’s investigation,
the Regional Office will consult with its Special Litigation Branch in Wash-
ington on how to proceed.  

Pursuant to Board’s decision in Johnnie’s Poultry, an employer’s attor-
ney, when interviewing an employee in preparation for trial or during inves-
tigation of an unfair labor practice charge, must communicate to the employee
the purpose of the questioning, assure the employee that no reprisals will take
place, and obtain his or her participation on a voluntary basis. Also, the ques-
tioning must occur in a context free from employer hostility to union organ-
ization and must itself not be coercive in nature.  The Board has generally
taken a bright-line approach in enforcing these requirements.  Freeman Dec-
orating Co., 336 NLRB 1 (2001), enfd. denied on other grounds, 334 F.3d
27 (DC Cir. 2003).

Representation of an employee by the employer’s attorney or represen-
tative also carries potential unfair labor practice implications.  In both S.E.
Nichols, Inc., 284 NLRB 556, 582 (1987), enfd. in rel. part 862 F.3d 952
(2nd Cir. 1988), and KFMB Stations, 349 NLRB 373 (2007), the Board found
that an employer violated Section 8(a)(1) of the Act by offering and providing
its own attorney to represent nonsupervisory employee witnesses during an
ongoing Board investigation.  As those cases state, even offering the services
of the employer’s counsel in an investigation of the employer poses an “in-
herent” and “serious conflict of interest.”  

In KFMB, an employee, who had received an investigative subpoena
from the Regional Office, was asked by the employer to meet with its attor-
ney.  The attorney stated to the employee “that he was representing some
other people that had been subpoenaed and if I would like his representation
from a legal standpoint KFMB was making him available to me.”  349

NLRB at 387.  The employer argued that it is permissible to for an attorney
for one party to litigation to represent a potential witness for an adverse and
to solicit such representation, with the added benefit of free representation.
The Administrative Law Judge in his decision, adopted by the Board, re-
jected that contention.  Citing the California Rules of Professional Conduct,
the ALJ stated that while an attorney might, under certain circumstances,
not apparent in this case, solicit such representation, it was certainly ques-
tionable.   Although it was noted that such issues were not for the Board to
decide, under these circumstances, including offering the benefit of free
legal advice, amounted to an attempt to interfere with the Board’s investi-
gation, its processes, and ultimately employees’ rights under Section 7 of
the Act.

Again, however, as pointed out by the ALJ, the focus of a Sec. 8(a)(1)
allegation is whether an employer’s conduct violates the Act, which is a dis-
tinct question from whether the attorney committed an ethics violation, but
obviously the Board decisions carry some strong language.

Note that in general, background information concerning the formation
of attorney-client relationships, including information about fee arrange-
ments, is not privileged.  See generally Epstein, Attorney-Client Privilege
and the Work Product Doctrine, 4th Edition (ABA), p. 67 (2001) (matters
regarding attorney fee arrangements are not privileged except for very limited
circumstances where the holder of the privilege can demonstrate that the fee
information would reveal client confidences).

If the Regional Office is satisfied that there is a consensual attorney-
client relationship, that the attorney has not violated the employee witness’s
Section 7 rights, and that the presence of the attorney would not impede the
investigation, then the Regional Office, in its discretion, may decide to inter-
view the witness, and it will do so only with the attorney present.  Where ap-
propriate, the Regional Office may issue an investigative subpoena with
notice to the attorney.  If, on the other hand, the attorney consents to an in-
terview without the attorney’s presence, the Board agent will proceed to in-
terview the witness.

A potential ethical conflict of interest in representing an employee in
a proceeding where the attorney already represents a party to the proceeding
should not be ignored and can be a source of potential disciplinary proceed-
ings by the Board, independent of any action by a state’s bar association.
For instance, in In re James Simpson, 347 NLRB No. 85 (2006), prior to is-
suance of a complaint, an employer’s attorney signed a formal settlement
agreeing to a reprimand for having engaged in the following conduct during
an organizing campaign at the employer’s facility: meeting with a group of
employees and providing legal advice without having complied with appli-
cable rules concerning disclosure of potential conflicts of interest; and
procuring and paying for the services of a former associate attorney to rep-
resent employees before the Board, without complying with applicable rules
concerning the disclosure of a potential conflict of interest.  The settlement
provided that the General Counsel would report Simpson’s alleged miscon-
duct to the Tennessee Board of Professional Responsibility, with a recom-
mendation that the Board’s reprimand be found to be a sufficient sanction.
In addition, it specified that Simpson would strictly follow the Tennessee
Rules of Professional Conduct in the future and that he had reviewed Rules
3.3, 4.3, and 1.3.

Even aside from the ethical and unfair labor practice implications, there
are practical consequences to potential conflict of interest situations that have
been noted by administrative law judges and the Board in unfair labor practice
proceedings.  Example, in Downtown Hartford YMCA, 349 NLRB 960, 969-
970 (2007), the ALJ, in finding an employee who testified on the Employer’s
behalf was not a candid or reliable witness, observed that “despite the apparent
conflict of interest [the employee] claimed to have voluntarily chosen to retain
legal counsel from the same attorneys representing his employer.”

In conclusion, the question to be asked by practitioners already repre-
senting a client as a party in a Board proceeding is whether attempting to be
present for or representing a third-party witness is worth the potential pitfalls.

—END NOTE —
* The views expressed are those of the author and not the official policy or posi-

tion of the National Labor Relations Board or the NLRB General Counsel.  ■
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