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Ironically, while opining that there was “no requirement that
[the security guard] be able to predict the future,” the Michigan
Court of Appeals panel held the employer to this very standard of
clairvoyance. Must an employer now fire every employee who
makes sexually explicit and crude comments? Is it limited to the
workplace? The employer in the Brown case has appealed to the
Michigan Supreme Court.

The New Jersey appellate decision, Doe v. XYC Corp., 382 N.J.
Super.122; 887 A. 2d 1156 (2005), also involved an employer’s
alleged negligence — this time in supervising or controlling its
employee’s use of his work computer. After the employee’s co-
workers reported the employee had been using his computer to
access “hard core” pornography, management checked the
employee’s web log and confirmed that he indeed had been access-
ing a variety of pornographic sites. While the employer did not actu-
ally open or review any of these sites, the web address for at least
one site appeared to potentially involve children or teenagers. Man-
agement warned the employee, and he stopped accessing these sites
(at least from work) for a period of time. Unknown to his employer,
however, the employee started taking nude and semi-nude pho-
tographs of his ten-year-old stepdaughter. He then transmitted these
photos to a child pornography site from his work computer, in order
to enroll in the site. Authorities arrested the employee after they
discovered the stepdaughter photos in the employer’s dumpster.

The employee’s (by-then) ex-wife sued the employer, arguing
that it was negligent in not reporting the employee to the author-
ities when management first discovered pornography on his work
computer. The New Jersey appellate court agreed with this theory,
holding that the employer had both a right to review the employee’s
computer content pursuant to its policy and a corresponding obli-
gation to investigate the content (rather than just the web log) —
an investigation that would have disclosed the employee was
trading in child pornography before he took the illicit photos of his
stepdaughter. With at least imputed knowledge that the employee
was viewing child pornography on his work computer, the court
held the employer had a duty to not only take internal disci-
plinary action but also to report the criminal activity to the author-
ities. The employer’s failure to do so could have damaged the step-
daughter; if so, the employer would be liable. Needless to say, this
is a many-linked chain of causality.

Together, these recent court decisions (which have gained a mea-
sure of notoriety) suggest that at least some courts expect employ-
ers to be more suspicious of employee conduct, to more vigilantly
monitor it, and to anticipate that employees might engage in crim-
inal conduct — all based on cues that in the past would have been
insufficient to invite a pro-active role. While certainly no one har-
bors sympathy for a rapist or a child pornographer, the troubling
question these cases raise is what other cues from the workplace or
beyond might be found adequate to require action or create poten-
tial liability when the worst-case scenario occurs. These proverbial
“bad facts make bad law” decisions seem to be telling employers
they are at risk if the tolerate any impurities in their employees. �

WHEN WILL COURTS
EXPECT EMPLOYERS TO
ANTICIPATE – AND ACT
AGAINST – POTENTIAL
CRIMINAL BEHAVIOR?

Julia Turner-Baumhart
Kienbaum Opperwall Hardy & Pelton, P.L.C.

Two recent appeals court decisions — one in Michigan and
the other in New Jersey — suggest that at least some judges
expect employers to become increasingly pro-active in anticipat-
ing possible criminal or other immoral behavior in their employ-
ees. In neither of these cases could the employee conduct be
characterized as anything but reprehensible (as well as criminal).
Both appellate decisions suggest that, to be safe, employers may
have to intrude more systematically into employees’ personal
conduct or propensities than previously thought.

In the Michigan case, Brown v. Samuel Whittar Steel, 270 Mich.
App. 689 (2006), a plant foreman, with no prior history of violence,
sexually assaulted a female security guard assigned to the plant by
a contract security firm. The foreman subsequently pleaded no con-
test to a reduced charge of attempted criminal sexual conduct in
the third degree. The security guard brought a negligence action
against the foreman’s employer. According to the security guard,
the employer knew or should have known of the foreman’s violent
propensities, and thus should have protected her against the sex-
ual assault that occurred.

Negligent hiring or retention claims alleging the employer knew
or should have known of an employee’s propensity for violent or
similarly dangerous behavior are hardly a novelty. In past cases,
though, the knowledge of an employee’s violent propensity invari-
ably arose because the employee had a prior criminal (usually
felony) conviction for violent behavior or, at minimum, had pre-
viously engaged in physically violent behavior in the workplace.
Even so, courts were often reluctant to find a propensity based solely
on the earlier conviction for fear of stigmatizing as unemployable
those individuals who had “paid their debt to society.”

What is unique and potentially far-reaching about the Brown
decision is that the foreman had no criminal or otherwise violent
history. Even the security guard he attacked admitted she had never
feared he would physically assault her. Instead, the court relied on
sexually explicit and crude comments the foreman had earlier made
to the security guard, but none threatened forcible sexual assault.
The court nonetheless permitted the security guard’s lawsuit to pro-
ceed to trial based on what the foreman had said, and whether that
suggested he could become violent in the future, rather than the
usual requirement in such cases, i.e., evidence he had actually been
violent in the past.
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BURLINGTON NORTHERN v.
WHITE: “CONTEXT

MATTERS”
C. John Holmquist, Jr.
Nemeth Burwell, P.C.

In Burlington Northern v. White,1 the Supreme Court affirmed
the Sixth Circuit’s decision finding retaliation under Section
704(a) of Title VII of the Civil Rights Act of 1964 but adopted a
different standard. The Court adopted a standard utilized by the Sev-
enth and DC Circuits in determining whether or not an employee
has been subject to retaliation. The Court held that the statute’s retal-
iation provision covers only those employer actions which would
have been materially adverse to a reasonable employee or job appli-
cant because the actions are harmful to the point where they
could well dissuade the reasonable worker for making or supporting
the charge of discrimination.2

The Sixth Circuit was one of the circuits which applied the
same standard for retaliation that was applied to a substantive
offense of discrimination under Title VII. Those circuits required
the challenged action to result in an adverse effect on the terms,
conditions or benefits of employment.3 The Fifth and the Eighth
Circuits adopted the “ultimate employment decision standard”
which limited actionable retaliation to acts such as hiring, grant-
ing leave, discharge, promotion and compensation. The Ninth
Circuit followed the EEOC guidelines and required a plaintiff to
establish adverse treatment that is based on retaliatory motive and
is reasonably likely to deter the charging parties and others from
protected activity.4 The Seventh and DC Circuits, required a plain-
tiff to show that the employer’s challenged action would have been
material to reasonable employee — it would likely have dis-
suaded a reasonable employee from making or supporting a charge
of discrimination.5

The Court specifically rejected the argument that an employer’s
activity which is prohibited under the anti-retaliation provisions of
Title VII must be limited to conduct that effects and employee’s
compensation, terms, conditions, or privileges of employment
and would therefore be co-extensive with a violation of the sub-
stantive provision of the statute set forth in §703(a). The Court found
that the differences intended by Congress in the language and in
the purpose of each section supported its decision. The substan-
tive provisions of Title VII prevent injury to employees based on
who they are — based on their status. The anti-retaliation provi-
sion prevents harms to individuals based on what they do — con-
duct.6 The Court stated that the objective of the statute can not be
achieved by focusing only on employer action and harm that con-
cerns the workplace. The Court stated that an employer can effec-
tively retaliate by taking actions which are not directly related to
employment or by causing harm outside of the workplace.7 Accord-
ingly, an interpretation which limits the retaliation provision to
employer or related actions would not deter many forms of retal-
iation that take place.

In its opinion, the Court focused on the requirement that
retaliation produce injury or harm. A plaintiff must show that a rea-
sonable employee would have found the challenge action materi-
ally adverse which, in this context, means it well might have dis-
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suaded a reasonable worker from making or supporting the charge
of discrimination.The requirement of material adversity is impor-
tant to separate the significant from the trivial. The Court stressed
that a decision to report discriminatory behavior cannot immunize
an employee from “petty slights” or “minor annoyances” that often
take place at work and that all employees experience. The standard
is phrased in general terms because of the significance of any given
act retaliation would often depend upon the particular circum-
stances. “Context matters.”8

In what may prove to be the most intriguing language of the
opinion, the Court quoted from its Oncale opinion,9 and stated that
the standard is phrased in general terms since the significance of
any alleged act will depend upon the particular circumstances.10 The
real social impact of workplace behavior, the Court reasoned,
depends upon “the constellation of surrounding circumstances,
expectations, and relationships which are not fully captured by the
simple recitation of the words used or physical acts performed.”11

The Court made reference to two examples concerning a sched-
ule change and the exclusion of an employee from weekly launches.
Because of this “constellation of surrounding circumstances,” the
Court stated that a legal standard which speaks in general terms
rather than specific prohibited acts was preferable because an act
which may be immaterial in some situations is material in others.

With respect to the specific acts involved in White, the Court
noted that the company did not question the jury’s determination
that the motivation for the acts was retaliatory. Instead, the com-
pany questioned the statutory significance of the harm caused by
these acts. In rejecting the company’s argument that the reassign-
ment of duties can not constitute retaliatory discrimination where
both the formal and present duties fall within the same job descrip-
tion, the Court cautioned that the reassignment of job duties is not
automatically actionable. Instead, whether a particular assign-
ment is materially adverse depends upon the circumstances of the
particular case and should be judged from the prospective of a
reasonable person in the plaintiff’s position considering all the
circumstances.

In response to the company’s argument that the ultimate rein-
statement with back pay rendered the suspension without statutory
significance, the Court found that a reasonable employee facing the
choice between retaining her job and paycheck and filing a dis-
crimination complaint might well choose the former. An indefinite
suspension without pay could well act as a deterrent even if the sus-
pended employee eventually received back pay.12

Justice Alito concurred in the judgment but strongly dis-
agreed with the standard selected by the majority. Justice Alito stated
that the illustration used by the majority suggests that the standard
is actually a reasonable worker who shares some individual char-
acteristics of the actual victim. He noted that the majority intro-
duced three characteristics — age, gender, and family — and won-
dered how many more characteristics a court or jury “may or must
consider.”13 He stated that the standard should be the same for both
a claim of retaliation and a claim of a substantive violation and was
concerned about the likelihood that a federal case would be made
out of any small difference in a way an employee who has com-
plained is treated.

The Sixth Circuit has reviewed the new standard for retalia-
tion in two decisions. In Jordan v. City of Cleveland14 a black fire-
fighter claimed racial discrimination and retaliation. The Court
stated that the standard set by the Supreme Court in Burlington
Northern v. White is even less demanding when the standard
established by the en banc majority. The panel reviewed what it con-
sidered to be the relevant exerts of the Burlington Northern deci-
sion:

• material adversity — the term is used to separate the sig-
nificant from trivial harms;

• reasonable employee — the standard used for judging
harm must be objective;

• the standard is phrased in general terms because the sig-
nificance of any given act will depend upon the particular
circumstances since context matters;

• by focusing on the materiality of the challenged action and
the perspective of a reasonable person in the plaintiff’s posi-
tion, the standard will screen out trivial conduct while
capturing those acts like quick to dissuade employees from
complaining or opposing discrimination.15

In Randolph v. The Ohio Department of Youth Services,16 a
female youth correction facility employee alleged sex discrimination
and retaliation. The court stated that the district court erred in find-
ing a failure to establish an adverse employment action. The
employee was placed on administrative leave and then termi-
nated. She was subsequently reinstated with 70% back pay. The
panel referred to the facts in the Burlington Northern decision.

The difficulties that face all parties in this type of litigation have
been recognized by Seventh Circuit. In Sweeney v. West, the court
cautioned against an overbroad application of its standard in the
context of two counseling statements which stopped short of
discipline:17

If we interpreted the simple personnel actions as materi-
ally adverse, we would be sending a message to employ-
ers that even the slightest nudge or admonition, however
well intended, given to an employee can be the subject of
a Federal lawsuit: a simple statutory prohibition against
retaliation would be turned into a bizarre measure of extra
protection for employees who — though they might
genuinely need counseling — at one point complained
about their employer.

At the same time, the Court has cautioned that the material-
ity requirement holds open the potential that an act that would be
immaterial in some situations would be material in others. In Wash-
ington v. Ill. Dept. of Revenue,18 the Court noted if an employer were
to exploit a known vulnerability of an employee in taking some
action which may benign to most employees, the action could nev-
ertheless constitute a material change. The court drew upon the Dil-
bert comic strip to emphasize this point:

Catbert, the evil Director of Human Resources in the
comic strip Dilbert, delights in pouncing in employees’
idiosyncratic vulnerabilities. Perverse cleverness that is
funny when limited to newsprint readily could be seen as
discrimination when used to discomfort real people.19
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The courts will now have the task of viewing the “constella-
tion of surrounding circumstances, expectations, and relation-
ships” and applying the Court’s standard. On June 30, 2006, the
Court granted certiorari; vacated the judgments; and remanded for
further consideration cases from the 4th, 5th, 7th and 11th Circuits
so that those Courts could apply its standard in White.20

— END NOTES —
1U.S., 985 FEP Cases 385 (2006)
2U.S., 985 FEP Cases at 387
3U.S., 985 FEP Cases at 388
4U.S., 985 FEP Cases at 389
5U.S., 985 FEP Cases at 389
6U.S., 985 FEP Cases at 390. In its brief in support of the company, the government urged the
Court to adopt the standard used by the 7th and D.C. Circuits if the Court found that protection
under §704(a). Brief of the United States, p. 16, n. 4.

7The Court cited Rochon v. Gonzales, 483 F.3d 1211, 1213 (D.C. Cir 2006) (contrary to pol-
icy, refusal to investigate death threats made against an agent by a prisoner) and Berry v. Stevin-
son Chevrolet, ;74 F.3d 980, 984 C 10th Cir. 1996) (filing false criminal charges against for-
mer employee)

8U.S., 985 FEP Cases at 392
9Oncale v. Sundowner Offshore Services, Inc., 523 U.S. 75 (1998)

10U.S., 985 FEP Cases at 392
11U.S., 985 FEP Cases at 392
12U.S., 985 FEP Cases at 395
13U.S., 985 FEP Cases at 397. Justice Alito’s concern may be the result of his experience as

an appellate judge. In Bray v. Marriott Hotels, 110 F.3d, 986 (3rd Cir 1997) he expressed his
concern in a dissent that the courts would convert an anti-discrimination law into a condition
of employment law.

14F.3d, 98 FEP Cases 682 (6th Cir. 2006)
15U.S., 98 FEP Cases at 690
16F.3d, 98 FEP Cases 705 (6th Cir. 2006)
17149 F.3d 550,556-57 (7th Cir. 1998)
18420 F.3d 658 (7th Cir. 2005)
19420 F.3d at 663
20Order, Certiorari — Summary Disposition (6/30/06) �
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SEVENTH CIRCUIT
ENFORCES SUBPOENAS
AGAINST NON-PARTIES

IN LABOR ARBITRATION
UNDER SECTION 301

C. John Holmquist, Jr.
Nemeth Burwell, P.C.

Teamsters National Automotive Transporters Industry
Negotiating Committee v. Troha, 328 F3d 325 (7th Cir
2003) involved the union’s attempt to enforce arbitration sub-
poenas served on an individual and a company, neither a party
to the CBA under which the arbitration was being conducted.
The district court dismissed the action to enforce the sub-
poenas because it felt that it did not have federal question
jurisdiction over this dispute. In reversing the district court,
the Seventh Circuit concluded,

We therefore hold that federal common law under
section 301 creates a cause of action by which a
party to a collective bargaining agreement that is
otherwise covered by section 301 can enforce an
arbitration subpoena against a non-signatory of
the agreement. In turn, because the cause of action
arises under federal common law, the district court
had jurisdiction over the action under 28 USC
1331. (Teamsters, 328 F3d 325, at 330).

The creation of a body of federal common law extend-
ing beyond the parties to CBAs is appropriate, the court
stated, in order to permit the arbitration system to effectively
work:

A collective bargaining agreement that requires
arbitration is powerless if the parties to the arbi-
tration cannot present evidence in the form of third
person testimony or documents possessed by third
parties. Enforcement of an agreement to arbitrate
cannot provide the “necessary legal remedy” if
the parties to the arbitration have no means of
securing valuable evidence other than their own tes-
timony. (Id. at 330.)
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MICHIGAN CIVIL RIGHTS
COMMISSION ISSUES

DECLARATORY RULING IN
SUPPORT OF

CONTRACEPTIVE EQUITY
Kelly Reske

The Michigan Chapter of the American Civil Liberties Union
(MIACLU) requested that the Michigan Civil Rights Commission
(MCRC) issue a Declaratory Ruling whether an employer’s exclu-
sion of prescription contraceptives from a health plan that covers
other prescription drugs violates the Elliott-Larsen Civil Rights Act
(ELCRA). The MCRC responded in an August 21, 2006 ruling that
the exclusion of contraceptives from an otherwise comprehensive
health plan does violate Article 2, Section 202 of the ELCRA. The
ruling puts all Michigan employers on notice that if their health plan
provides coverage for other preventative drugs, treatments, and ser-
vices, the health plan must also cover prescription contraceptives.
The MCRC’s ruling is consistent with a growing body of state leg-
islation and federal law, and with the Equal Employment Oppor-
tunity Commission’s (EEOC) position on contraceptive equity.

A Growing Trend
In December 2000, the EEOC declared that the exclusion of

prescription contraceptives from a health plan that provides basic
preventative care, treatment, and services (a comprehensive health
plan) violated Title VII of the Civil Rights Act of 1964, as amended
by the Pregnancy Discrimination Act (PDA). Under the PDA, “preg-
nancy, childbirth, or related medical conditions” are included in the
definition of “sex” and are thus protected from employment dis-
crimination. Furthermore, the Supreme Court declared that the PDA
prohibits discrimination based on a woman’s ability to become preg-
nant. UAW v. Johnson Controls, 499 US 187 (1991).

When an employer excludes prescription coverage of con-
traceptives from an otherwise comprehensive health plan, the
employer is discriminating against women because contraceptives
are prescribed only for women and are principally used to control
a woman’s ability to decide if and when she wishes to become preg-
nant.

Additionally, the EEOC rejected the argument that contra-
ceptives were different from other prescriptions covered under an
otherwise comprehensive health plan because those drugs were used
to treat “abnormal conditions” and pregnancy is not abnormal.

The EEOC stated that pregnancy itself is a medical condition
that poses risks to, and consequences for, a woman. In the same
way that a cholesterol-reducing medication lowers cholesterol
and helps prevent heart disease, contraceptives prevent inherent risks
associated with pregnancy like preeclampsia and gestational dia-
betes. See www.eeoc.gov/policy/docs/decision-
contraception.html.

Two federal court decisions have cited the EEOC’s ruling in
holding an employer liable. Erickson v. The Bartell Drug Company,
141 F Supp 2d 1266 (2001) and In re Union Pacific R.R. Employ-
ment Practices Litigation, 378 F Supp 2d 1139 (2005).

The Erickson court intensively discussed the legislative intent
behind the PDA and how it was passed to prevent sex discrimination
based on a woman’s ability to become pregnant. 141 F Supp 2d at
1268-1271. The court held that if the health plan is otherwise com-
prehensive, the employer must provide coverage for all FDA
approved prescription contraceptives and related services to the
same extent and terms as other drugs, services, and services cov-

ered by the health plan. At 1277. The court stated that the exclu-
sion of contraceptives was discriminatory only if the employer has
an otherwise comprehensive health plan. At 1272. If the employer
does not provide a comprehensive plan, then it would not be
unlawful to exclude contraceptives from the plan nor can the
employer be forced to provide prescription contraceptive coverage.

Union Pacific Railroad applied the same reasoning, holding
the Railroad liable for excluding contraceptive coverage unless it
was used for non-contraceptive means. 378 F Supp 2d at 1142. In
addition to citing the EEOC’s ruling and Erickson, the court
rejected the defendant’s cost argument and held that although some
net increase in cost may occur, it cannot justify discrimination. At
1145, note 14. Further, the court rejected the argument that pre-
scription contraceptives were like infertility treatments, a service
that does not have to be covered by a health plan. Unlike pregnancy,
infertility affects both women and men. Therefore, excluding
coverage is not discriminatory. At 1145.

Currently, 23 states have passed legislation mandating equal
coverage of prescription contraceptives under comprehensive
health plans. Legislation varies state-to-state, but the premise is the
same: women cannot be denied contraceptive coverage if their
employer’s health plan provides other preventative drugs, treatments,
and services.

The MCRC’s Ruling and the Impact on Michigan
Employers

The Elliott-Larsen Civil Rights Act, like Title VII and the PDA,
prohibits discrimination based on a woman’s ability to become preg-
nant. The MCRC’s ruling is consistent with ELCRA and current
federal views. The EEOC ruling applies only to employers with 15
or more employees and the ruling by MCRC now fills a void by
passing on the same protection for women who are covered under
insurance plans from employers who have fewer than 15 employees.

However, like the EEOC ruling, the MCRC’s ruling is bind-
ing only on MCRC and does not constitute a binding legal opin-
ion as would be the case with a State of Michigan Attorney Gen-
eral’s Opinion. It does serve as notice to employers and can be cited
as persuasive authority in a Michigan court. As with federal cases,
the MCRC’s ruling will not force employers who do not provide
a comprehensive health plan to begin covering prescription con-
traceptives, nor will it force employers to provide coverage beyond
what other drugs, treatment, and services receive under their
health plan.

One aspect the MCRC ruling addresses that the EEOC ruling
does not consider is a religious exemption for certain employers
who do not provide services to the general public and whose
employees primarily share the religious tenants of the employer.
Exactly how an exemption would work is for the Legislature to
decide should Michigan decide to pass contraceptive equity leg-
islation. Two bills, one in the House and one in the Senate were
introduced to committee, but no further action has been taken at
the time of the writing of this article.

Conclusion
The clear language of the ELCRA prohibits discrimination

based upon a woman’s ability to become pregnant. Exclusion of
contraceptives from an otherwise comprehensive health plan tar-
gets women unfairly because only women are directly affected by
pregnancy. The MCRC formally recognizes this exclusion as an
unlawful employment practice. The MCRC position is consistent
not only with ELCRA, but also with the EEOC position and fed-
eral court opinions holding that exclusion of prescription contra-
ceptives is discriminatory. Under this Declaratory Ruling, all
employers in Michigan are now subject to the same requirements
that currently exist for employers covered under Title VII. �
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Judge Kent started with the defense lawyer.

Defendant begins the descent into Alice’s Wonderland by
submitting a Motion that relies upon only one legal
authority. The Motion cites a Fifth Circuit case which
stands for the whopping proposition that a federal court
sitting in Texas applies the Texas statutes of limitations
to certain state and federal law claims. *** That is all well
and good — the Court is quite fond of the Erie doctrine;
indeed there is talk of little else around both the Canal and
this Court’s water cooler. Defendant, however, does not
even cite to Erie, but to a mere successor case, and fur-
ther fails to even begin to analyze why the Court should
approach the shores of Erie. Finally, Defendant does not
even provide a cite to its desired Texas limitation statute.
A more bumbling approach is difficult to conceive — but
wait folks, There’s More!

Plaintiff’s counsel was next.

Plaintiff responds to this deft, yet minimalist analytical
wizardry with an equally gossamer wisp of an argu-
ment, although Plaintiff does at least cite the federal
limitations provision applicable to maritime tort claims.
*** Naturally, Plaintiff also neglects to provide any anal-
ysis whatsoever of why his claim versus Defendant
Phillips is a maritime action. Instead, Plaintiff “cites” to
a single case from the Fourth Circuit. Plaintiff’s citation,
however, points to a nonexistent Volume “1886” of the
Federal Reporter Third Edition and neglects to provide a
pinpoint citation for what, after being located, turned out
to be a forty-page decision. Ultimately, to the Court’s dis-
may after reviewing the opinion, it stands simply for the
bombshell proposition that torts committed on navigable
waters (in this case an alleged defamation committed by
the controversial G. Gordon Liddy aboard a cruise ship
at sea) require the application of general maritime rather
than state tort law. See Wells v. Liddy, 186 F.3d 505, 524
(4th Cir. 1999) (What the ...)?! The Court cannot even
begin to comprehend why this case was selected for ref-
erence. It is almost as if Plaintiff’s counsel chose the opin-
ion by throwing long range darts at the Federal Reporter
(remarkably enough hitting a nonexistent volume!). And
though the Court often gives great heed to dicta from
courts as far flung as those of Manitoba, it finds this case
unpersuasive. There is nothing in Plaintiff’s cited case
about ingress or egress between a vessel and a dock,
although counsel must have been thinking that Mr. Liddy
must have had both ingress, and egress from the cruise ship
at some docking facility, before uttering his fateful words.

Judge Kent was not finished with plaintiff’s counsel.

Despite the continued shortcomings of Plaintiff’s sup-
plemental submission, the Court commends Plaintiff for
his vastly improved choice of crayon — Brick Red is
much easier on the eyes than Goldenrod, and stands out
much better amidst the mustard splotched about Plaintiff’s
briefing. But at the end of the day, even if you put a cal-
ico dress on it and call it Florence, a pig is still a pig.

Judge Kent ruled:

After this remarkably long walk on a short legal pier, hav-
ing received no useful guidance whatever from either
party, the Court has endeavored, primarily based upon its
affection for both counsel, but also out of its own sense
of morbid curiosity, to resolve what it perceived to be the
legal issue presented. Despite the waste of perfectly

JUDICIAL DISAPPROBATION
Stuart M. Israel

Martens, Ice, Klass, Legghio & Israel, P.C.
When one judge or another makes you feel like the late Rod-

ney Dangerfield felt all the time — i.e., “I can’t get no respect.”
— you may find solace in the knowledge that things could be worse.

1.
Consider Judge Leif M. Clark’s “Order Denying Motion For

Incomprehensibility.” The unsuccessful motion was titled: “Defen-
dant’s Motion to Discharge Response to Plaintiff’s Response to
Defendant’s Response Opposing Objection to Discharge.” In a foot-
note, Judge Clark cited the movie Billy Madison (1995), quoting
a character’s response to remarks made by actor Adam Sandler play-
ing the title role:

Mr. Madison, what you’ve just said is one of the most
insanely idiotic things I’ve ever heard. At no point in your
rambling, incoherent response was there anything that
could even be considered a rational thought. Everyone in
this room is now dumber for having listened to it.

In re King (Factac, Inc. v. King), U.S. Bankr. Ct., E.D. Tex. case
no. 05-56485C (Feb. 21, 2006).

2.
The defendant in King appeared pro se, but in Bradshaw v.

Unity Marine Corp., Inc., 147 F. Supp.2d 668 (S.D. Tex. 2001),
those in Judge Samuel B. Kent’s line of fire were genuine mem-
bers of the bar.

Plaintiff Bradshaw alleged that he “sustained injuries to his
body in the course of his employment” as “a Jones Act seaman.”
He alleged his injuries were “the proximate result of the unsafe and
unseaworthy condition of the tugboat CORONADO and its appur-
tenances while docked” at the Phillips Petroleum facility in
Freemont, Texas. Apparently, Mr. Bradshaw was injured while leav-
ing the docked tugboat. He sued his employer and dock owner
Phillips. The issue before Judge Kent was whether the claim
against Phillips was governed by the Texas personal injury statute
of limitations or the longer limitations period under federal mar-
itime law.

Judge Kent held that maritime law does not impose a duty on
a dock owner to provide a means of safe ingress or egress, so the
state statute governed and the claim against Phillips was time-barred.
It is not the holding that makes the opinion notable; it is Judge
Kent’s account of the litigation process.

After Judge Kent set out the facts and procedural history, he
turned to — or on — the lawyers.

Before proceeding further, the Court notes that this case
involves two extremely likable lawyers, who have together
delivered some of the most amateurish pleadings ever to
cross the hallowed causeway into Galveston, an effort
which leads the Court to surmise but one plausible expla-
nation. Both attorneys have obviously entered into a
secret pact — complete with hats, handshakes and cryp-
tic words — to draft their pleadings entirely in crayon on
the back sides of gravy-stained paper place mats, in the
hope that the Court would be so charmed by their child-
like efforts that their utter dearth of legal authorities in their
briefing would go unnoticed. Whatever actually occurred,
the Court is now faced with the daunting task of deci-
phering their submissions. With Big Chief tablet readied,
thick black pencil in hand, and a devil-may-care laugh in
the face of death, life on the razor’s edge sense of exhil-
aration, the Court begins.
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There is schadenfreude, pleasure from others’ misfortune.
There is guilty amusement, as after all Judge Kent occasionally turns
a humorous phrase while shooting the fish in his barrel. There is relief,
of the there-but-for-the-grace-of-God-go-I variety. There may be sat-
isfaction, in witnessing incompetents or scoundrels getting their just
comeuppance. There may be doubt: were the lawyers really incom-
petents or scoundrels, or does the judge’s monopolistic control
over presentation of the “facts” only make it seem so? There is embar-
rassment, in seeing lawyers — even incompetents and scoundrels
— getting worse than they deserve, or at the least being forced to
take what is dished out with sealed lips and both hands tied. There
may be helpless outrage — and shame in remaining silent —
watching decent lawyers get what they don’t deserve, or watching
petty offenders subjected to cruel and unusual punishment.

There is enough bad in such situations to rub off on everyone
— the perpetrators; the victims, undeserving or not; and the
bystanders. For the latter, it’s like silently watching the wildly out-
of-control toddler getting repeatedly smacked by the toddler’s wildly
out-of-control, screaming, spittle-emanating, red-faced parent in
the cereal aisle at the grocery store. It is ugly — and everyone in
the aisle is diminished by the experience.

5.
Northwestern University law professor Steven Lubet views

Judge Kent’s “stylings” as examples of “a problem for both the
judiciary and the legal profession.” Professor Lubet writes:

By belittling the lawyers who appear before him, Judge
Kent used his authority to humiliate people who — in the
courtroom environment — are comparatively powerless.
There is a name for that sort of behavior, and it isn’t adju-
dication. It’s bullying.2

Professor Lubet observes that “a federal judge has many
decent, reasonable ways of dealing with inadequate lawyers” —
a judge can “chew them out in court” or chambers, require them
to rewrite their briefs, or sanction them (under Rule 11 or 28 U.S.C.
§1927). Professor Lubet writes that such steps “could have been
taken with a far greater remedial effect than can be achieved
through public shaming.” He observes: “Elementary schools long
ago abolished the dunce cap, recognizing that it was both cruel and
counterproductive.” Professor Lubet concludes:

Judge Kent and others like him, need to know that ridicule
isn’t funny. It’s just mean. It isn’t judging, it’s showing
off. I agree that slipshod lawyering can be a problem. But
in the end, an incompetent lawyer is far less dangerous
than a judicial bully.

6.
So, lawyers, if you’re feeling judicially abused, think of these

Texas decisions and count your blessings. It could be a lot worse.
And judges, if you’re inclined to say or write everything you’re
thinking, before injudicious words come out, apply the Golden Rule.3

— END NOTES —
1Judge Kent’s opinion in Labor Force was withdrawn from publication, as noted on Westlaw:
“The opinion ... published in the advance sheet at this citation, 144 F.Supp.2d 740, was with-
drawn from the bound volume at the request of the court.” The opinion is available at
www.greenbag.org/bullying__intro.htm, with the lawyers’ names redacted.

2Steven Lubet, “Bullying From The Bench” 5 Green Bag 2d 11 (Autumn 2001).
3Rabbi Hillel said: “What is hateful to you, do not do to your neighbor. That is the whole Law
[Torah]; the rest is commentary.” (Talmud, Shabbath 31a). Jesus said: “Do to others as you
would have them do to you.” (Luke 6:31). The U.S. District Court for the Eastern District of
Michigan, in its Civility Principles, says that judges are to “endeavor to be courteous,
respectful and civil to attorneys, parties and witnesses” and are not to “employ hostile, demean-
ing or humiliating words in opinions or in written or oral communications with attorneys, par-
ties or witnesses.” Michigan Code of Judicial Conduct Canon 3 says that a judge “should be
patient, dignified, and courteous to litigants, jurors, witnesses, lawyers, and others with whom
the judge deals in a professional capacity,” “avoid controversial manner or tone,” and, with-
out regard to “race, gender, or other protected personal characteristics” — bar membership
maybe? — “a judge should treat every person fairly, with courtesy and respect.” �

good crayon seen in both parties’ briefing (and the inex-
plicable odor of wet dog emanating from

such) the Court believes it has satis-
factorily resolved this matter. Defen-

dant’s Motion for Summary Judg-
ment is GRANTED.

Judge Kent took credit for
resolving the issue succinctly:
“Take heed and be suitably awed,
oh boys and girls — the Court
was able to state the issue and its
resolution in one paragraph . . .
despite dozens of pages of gib-
berish from the parties to the con-
trary!”

Judge Kent concluded with
remarks addressing the expected continuation of plaintiff’s claim
against the employer:

At this juncture, Plaintiff retains, albeit seemingly to his
befuddlement and/or consternation, a maritime law cause
of action versus his alleged Jones Act employer, Defen-
dant Unity Marine Corporation, Inc. However, it is well
known around these parts that Unity Marine’s lawyer is
equally likable and has been writing crisply in ink since
the second grade. Some old-timers even spin yarns of an
ability to type. The Court cannot speak to the veracity of
such loose talk, but out of caution, the Court suggests that
Plaintiff’s lovable counsel had best upgrade to a nice shiny
No. 2 pencil or at least sharpen what’s left of the stubs of
his crayons for what remains of this heart-stopping,
spine-tingling action.

Judge Kent offered a last piece of advice: “... the Court cau-
tions Plaintiff’s counsel not to run with a sharpened writing uten-
sil in hand — he could put his eye out.”

3.
Judge Kent was on display, too, in Labor Force, Inc. v. Jac-

intoport Corp., 144 F.Supp.2d 740 (S.D. Tex. 2001), when he denied
a motion to change venue from the Galveston Division of the South-
ern District of Texas to the Houston Division of the same District.
It seems defense counsel erroneously relied on 28 U.S.C. §1391(b)
which, as everyone knows, “speaks in terms of districts not divi-
sions.” Judge Kent pointed out: “Whether a case might be more con-
veniently prosecuted in one Division versus another is a question
left to analysis under 28 U.S.C. §1404(a).” Judge Kent opined:

Manifestly, any person with even a correspondence-
course level understanding of federal practice and pro-
cedure would recognize that Defendant’s Motion is
patently insipid, ludicrous and utterly and unequivocally
without any merit whatsoever.

Judge Kent referred to “blithering counsel” and concluded:
“Defendant’s obnoxiously ancient, boilerplate, inane Motion is
emphatically DENIED.” Adding injury to insult, Judge Kent went
on:

Moreover, Defendant’s present counsel-of-record, Mr.
[name omitted] is determined to be disqualified for cause
from this action for submitting this asinine tripe. In his
place, the Court ORDERS that [name omitted] of Mr.
[name omitted]’s law firm be SUBSTITUTED as attor-
ney-in-charge for Defendant. Mr. [name omitted] shall
appear no further in the present matter. IT IS SO
ORDERED.1

4.
Beholding such judicial disapprobation produces a number of

simultaneous emotions, some empathetic, some a bit more atavistic.

“Where did you get your law degree,
in a Crackerjack box?!' By the way,
that’s the ugliest tie I’ve ever seen

in my courtroom. Now, about
your mother . . .”
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MERC CORNER
Peter L. Plummer, Executive Director,

State Office of Administrative Hearings and
Rules (SOAHR)

This “MERC Corner” introduces you to the State Office of
Administrative Hearings & Rules (SOAHR)— MERC’s sister
agency, which currently handles administrative hearing functions
for MERC.

Governor Jennifer Granholm consolidated responsibility for
most contested case adjudications into a new centralized entity, the
State Office of Administrative Hearings and Rules (SOAHR) by
issuing Executive Order 2005-1. Through her leadership, Gover-
nor Granholm moved Michigan to the forefront of the national cen-
tral panel movement.

While Michigan had some experience in consolidating small
segments of contested case jurisdiction into several distinct hear-
ings units, the issuance of Executive Order 2005-1 both formalized
and significantly expanded past efforts. Under its terms, the
responsibility for holding the vast majority of administrative hear-
ings in Michigan was transferred to SOAHR. With limited excep-
tions, Executive Order 2005-1 consolidated within SOAHR the
adjudicative and support staff from nine different agencies: (1) the
Department of Community Health, (2) the Department of Cor-
rections, (3) the Department of Education, (4) the Department of
Environmental Quality, (5) and the Department of Human Services,
as well as the Department of Labor and Economic Growth’s (6)
Bureau of Hearings, (7) Public Service Commission, (8) Michigan
Tax Tribunal, and (9) Michigan Employment Relations Commis-
sion. In addition, SOAHR assumed responsibility for a myriad of
case-types coming from a variety of other departments and agen-
cies including the Department of Agriculture, the Department of
History, Arts, and Libraries, the Department of Management and
Budget, the Department of Natural Resources, the Department of
State Police, the Department of Transportation, and the Department
of Treasury.

One of the important case responsibilities brought into SOAHR
through Executive Order 2005-1 was contested case hearings
referred by the Michigan Employment Relations Commission
(MERC). Indeed, the executive order recognized the critical sig-
nificance of these cases by assuring MERC a role in approving the
panel of judges to be assigned by SOAHR. Section II. H. of
Executive Order 2005-1 provides that the “State Office of Admin-
istrative Hearings and Rules may only assign a Hearing Officer to
perform administrative hearing functions for the Michigan Employ-
ment Relations Commission from a list of Hearing Officers
approved by the Michigan Employment Relations Commission to
perform administrative hearing functions for the Michigan Employ-
ment Relations Commission.” SOAHR has secured MERC approval
to assign cases to the following Administrative Law Judges:

1. Julia C. Stern is an Administrative Law Judge in the Detroit
office of the State Office of Administrative Hearings and
Rules. She was retained as an administrative law judge/admin-
istrative law specialist in 1981 by the Bureau of Employment
Relations. She worked primarily as an assistant to the Employ-
ment Relations Commission until 1997. She has presided over

hundreds of MERC cases during her distinguished career.
Judge Stern graduated from the University of Michigan and the
University of Michigan Law School. She worked previously as
a field examiner for the National Labor Relations Board and
as an attorney in private practice representing management. She
was born and grew up in the Kalamazoo area.

2. David M. Peltz is also an Administrative Law Judge with the
State Office of Administrative Hearings and Rules (SOAHR).
Before the creation of SOAHR, Judge Peltz worked for MERC,
first as a Legal Specialist and then in the capacity of ALJ. Prior
to beginning his tenure at MERC in 1997, Judge Peltz was
employed as a Research Attorney with the Michigan Court of
Appeals. Judge Peltz has also served on the faculty at the Michi-
gan State University College of Law as an instructor in the Legal
Research, Writing and Advocacy program. Judge Peltz grad-
uated with highest distinction from the University of Michigan
and was recognized by the University as a James Angel Scholar.
He graduated cum laude from Wayne State University School
of Law, where he received the Silver Key Certificate for hav-
ing demonstrated superior ability in the study of law, as well
as the American Jurisprudence Award for excellent achievement
in the study of Constitutional Law. Judge Peltz was a contrib-
utor to, and assistant editor of, MERC’s publication entitled “A
Guide to Public Sector Labor Relations in Michigan.” Judge
Peltz is a member of the State Bar of Michigan (Labor and
Employment Law Section) and Phi Beta Kappa.

3. Doyle O’Connor is a new employee of the State Office of
Administrative Hearings and Rules. Prior to joining SOAHR
in 2006, Judge O’Connor was with the International Union of
Operating Engineers Local 547 and an attorney in private
practice. Judge O’Connor has over 30 years of experience in
employment relations law and has represented public and pri-
vate sector clients in all facets of labor relation disputes. Judge
O’Connor graduated cum laude from Wayne State University
Law School and received his Bachelor of Arts cum laude from
Michigan State University in Labor Relations. He also served
on the State Board of Canvassers.

SOAHR has a mandate to “…lead state efforts to continually
evaluate policies and procedures for conducting administrative hear-
ings and for the processing and review of administrative rules with
the goal of developing best practices in these areas” (Executive
Order 2005-1, II. C.). Under this mandate, SOAHR will in the com-
ing year be examining many of its policies and procedures to insure
that the delivery of contested case services meets the needs of those
it serves – both public and private sector. Indeed, SOAHR is
committed to providing the best, most efficient and most effective
service possible to those parties appearing before SOAHR admin-
istrative law examiners.

I invite and encourage those of you who have suggestions on
overall procedure or policy best practices to bring them to the atten-
tion of Mike Zimmer, Deputy Director, (mailto:mzimme@michi-
gan.gov) to help SOAHR meet the expectations of both the Gov-
ernor and those we serve. �
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PENSION PROTECTION ACT
OF 2006 BRINGS

SWEEPING CHANGES TO
RETIREMENT PLANS

Janet E. Lanyon
Dean & Fulkerson, P.C.

The Pension Protection Act of 2006 was signed into law by
President Bush on August 17, 2006. Although

much attention has been focused upon the
provisions of the Act which strengthen the
funding requirements for defined benefit pen-
sion plans and the provisions which make per-

manent many of the favorable changes
enacted in 2001 under
EGTRRA, the Act also makes

many other changes to retire-
ment plans provided by employ-

ers. Some of the more significant
changes which are already in effect

or which will become effective in
2007 are summarized below.

Required Vesting Changes – The Act requires faster vesting
of employer contributions to defined contribution plans. Effective
for plan years beginning after December 31, 2006, the maximum
vesting schedules permitted are a 3-year cliff vesting schedule or
a 6-year graded vesting schedule (20% per year from 2-6 years of
service). Although this maximum schedule had previously applied
to employer matching contributions in 401(k) plans, it will now
apply to other types of employer contributions to defined contri-
bution plans.

Participant Benefit Statements – Under ERISA, plan spon-
sors have been required to provide to participants, upon request,
written statements informing them of their accrued and vested ben-
efits. The Act has strengthened this requirement by requiring that
plan sponsors periodically provide to plan participants, without
request, written statements informing them of the amount of their
total accrued benefits and total vested benefits. Participants and ben-
eficiaries with their own accounts in individual account plans
such as 401(k) plans must also be informed of the value of each
investment in their accounts. If participants are permitted to self-
direct their investments, the statement must also contain an expla-
nation of any limits on the participant’s right to direct an invest-
ment and a statement of the importance of a well-balanced and
diversified investment portfolio. Additional specific requirements
apply based upon the type of retirement plan involved. The ben-
efit statements must be provided quarterly to participants in a self-
directed investment plan and annually to participants in an indi-
vidual account plan without self-directed investments. Participants
in defined benefit pension plans must receive the statement once
every 3 years. These requirements are generally effective for plan
years beginning after December 31, 2006.

Qualified Reservist Distributions – The Act permits a plan
participant who is ordered or called to active duty after Septem-
ber 11, 2001 and before December 31, 2lled to active duty after

Septemberion from an individual retirement plan such as a 401(k)
plan or a 403(b) plan without paying the 10% penalty which
would otherwise apply to “early” distributions from such plans. The
reservist must be called to active duty for at least 180 days and the
distribution must be made during the time the reservist is on
active duty.

Rollovers to IRAs by Non-Spouse Beneficiaries – Effective
with distributions made after December 31, 2006, all or part of a
deceased participant’s accrued benefit in an employer-sponsored
retirement plan may be rolled over via direct transfer by a bene-
ficiary other than the participant’s spouse to an IRA. Prior to the
change made by the Act, a non-spouse beneficiary was required to
receive a distribution directly from the retirement plan and could
not delay taxation by rollover to an IRA. Under the Act, a non-
spouse beneficiary who takes advantage of the IRA rollover pro-
visions is subject to the more liberal distribution rules which
apply to inherited IRAs.

Participant Investment Advice – The Act makes it easier for
plan sponsors to offer professional investment advice to participants
in self-directed investment plans by modifying certain provisions
of ERISA which may have restricted investment advisors from pro-
viding such advice. The Act also limits the extent of potential fidu-
ciary liability to the plan sponsor in connection with the advice.
Several requirements must be met concerning the fees for the advice,
selection and approval process for the advisor, and notices to be
provided to plan participants. These provisions of the Act become
effective for plan years after December 31, 2006.

Protection for Cash Balance Plans – The status of cash bal-
ance plans has been uncertain for several years in light of the reluc-
tance of the IRS to issue final guidance and due to age discrimi-
nation litigation concerning such plans. The Act clarifies the
requirements which must be met by cash balance plans to be con-
sidered non-discriminatory. Generally, the plans will not be con-
sidered discriminatory based on age if a participant’s accrued ben-
efit is not less than the accrued benefit of any similarly situated
younger employee. Also, benefits must be 100% vested after 3 years
of service and interest credits under the plan may not exceed a mar-
ket rate of return. Although several of the provisions are not effec-
tive until 2008, some, such as provisions prohibiting “wear-away”
of accrued benefits, are applicable to cash balance plan conversions
which occur after June 29, 1995. Certain rules for determining the
present value of a participant’s accrued benefit apply to distribu-
tions made after August 17, 2006. Various special effective dates,
including effective dates for collectively bargained plans, apply to
specific provisions.

The Pension Protection Act of 2006 provides for many other
changes to retirement plans which become effective over the
next few years, including new “safe harbor” rules for 401(k) plans
which automatically enroll employees, direct rollovers from qual-
ified retirement plans to Roth IRAs, new Form 5500 disclosure
requirements and the creation of a new combined defined bene-
fit/401(k) plan. The Act contains the most sweeping changes in
pension law in over 30 years. Practitioners should be alert for addi-
tional guidance from the IRS and DOL interpreting specific pro-
visions of the Act. �
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D.C. CIRCUIT HOLDS THAT
INCOME TAXATION OF
DAMAGE AWARDS FOR

NON-PHYSICAL PERSONAL
INJURIES IS

UNCONSTITUTIONAL
William M. Saxton

Butzel Long

Labor and employment lawyers better brush up on the Six-
teenth Amendmentxxiv in view of  Murphy v. I.R.S., ___ F.3d ___,
2006 WL 2411372. (D.C. Cir., August 22, 2006). In that case, the
D.C. Court of Appeals held that Section 104(a)(2) of the Internal
Revenue Code (IRC) is unconstitutional insofar as it permits the
taxation of compensatory damages awards for non-physical per-
sonal injuries, unrelated to lost wages or earnings. The opinion was
by Chief Judge Ginbsurg, joined by Judges Rogers and Brown.

Marrita Murphy filed an administrative complaint with the
Department of Labor (DOL) claiming that her former public
employer discriminated and retaliated against her in violation of
various whistle blower protection statutes. An Administrative Law
Judge (ALJ) awarded her $45,000 for “emotional distress or men-
tal anguish” and $25,000 for “injury to professional reputation.”
None of the award was for lost wages or diminished earning
capacity. The DOL Review Board affirmed the ALJ’s decision and
award.

Murphy included the $70,000 awarded her on her federal
income tax return as “gross income.” Section 61(a) of the IRC
defines “gross income” as “all income from whatever source
derived.” She paid income tax of $20,665 on the $70,000 award.

Subsequently, Murphy filed an amended tax return seeking a
refund of the $20,665 she paid on the award, claiming that the
$70,000 award should be excluded from gross income under Sec-
tion 104(a)(2) of the IRC. Section 104(a)(2) of the IRC excludes
from “gross income” damages received on account of “physical
injuries or physical sickness.”

Prior to 1996, Section 104(a)(2) of the IRC excluded from
“gross income” monies received in compensation for “personal
injuries or sickness” which included both physical and non-phys-
ical injuries such as emotional distress, based on tort or tort-type
rights. Commissioner v. Schleier, 515 U.S. 323 (1995). The Small
Business Job Protection Act of 1996, however, limited the personal
injury exclusion so that it applied only to damages awarded for “per-
sonal physical injury or physical sickness.”

The D.C. Circuit Court held that the damages awarded Mur-
phy for emotional distress and injury to reputation did not come
within the “personal physical injury” exclusion of Section 104(a)(2)

of the IRC. But, the court further held that “insofar as Section
104(a)(2) permits the taxation of compensation for personal injury,
which compensation is unrelated to lost wages or earnings, it is
unconstitutional.”

As noted, the Sixteenth Amendment, ratified in 1913, provides
that Congress “shall have the power to lay and collect taxes on
incomes from whatever source derived.” But, the court said, “not
all receipts of money are income” and reasoned that damages for
personal injuries, physical and non-physical, are an attempt to make
the plaintiff whole and are not received in lieu of income. The court
concluded that:

In sum, every indication is that damages received solely
in compensation for a personal injury are not income
within the meaning of that term in the Sixteenth Amend-
ment.

The practical implications of the D.C. Circuit holding, to the
extent followed by other Circuit Courts of Appeal and not over-
turned by the U.S. Supreme Court, are very significant in the con-
text of employment discrimination cases, and indeed all tort-
based cases. Allocating damages to personal injuries such as
emotional distress that are tax-free provides a meaningful incen-
tive for settlement on the part of both employers and employees.

But, the D.C. Circuit ruling has no immediate force and
effect anywhere other than the District of Columbia. So, unless and
until the D.C. Circuit holding is followed by other Circuits or
becomes “the law of the land,” in other jurisdictions compensatory
damages for personal injuries should be considered as “taxable
income.” Still, attorneys for employees would be wise to document
in settlement agreements or by special verdict forms any portion
of recovery attributable to personal injuries, physical or non-
physical, just in case the D.C. Circuit holding prevails. �

WRITER’S BLOCK?
You know you’ve been feeling a need to write a feature

article for Lawnotes. But the muse is
elusive. And you just can’t find the
perfect topic. You make the excuse
that it’s the press of other busi-

ness but in your heart you know
it’s just writer’s block. We can
help. On request, we will help

you with ideas for article topics, no strings attached, free con-
sultation. Also, we will give you our expert assessment of
your ideas, at no charge. No idea is too ridiculous to get
assessed. This is how Larry Flynt got started. You have been
unpublished too long. Contact Lawnotes editor Stuart M.
Israel or associate editor John G. Adam at Martens, Ice,
Klass, Legghio & Israel, P.C., 306 South Washington, Suite
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WESTERN DISTRICT
UPDATE
Brent D. Rector

Keith E. Eastland
Miller Johnson

A Stay of Proceedings Rather Than a Forum Non
Conveniens Dismissal is Appropriate for Michigan Action to
Confirm a Brazilian Employment Arbitration Award

In Higgins v. SPX Corporation, 2006 WL 1008677 (W.D.
Mich. 2006), Judge Enslen considered whether to dismiss or stay
an action to confirm a Brazilian arbitration award. Under the
award, the plaintiff successfully obtained damages based on a claim
for breach of an indemnification contract that required indemni-
fication of defense costs and liability associated with the severance
of several Brazilian workers.

After entry of the award, the defendant filed a civil action in
Sao Paulo Brazil asking for nullification. Eight days later, the plain-
tiff filed an action in the Western District to confirm the award. The
court rejected a request to dismiss the Michigan law suit in light
of the Brazilian case on forum non conveniens grounds. It explained
that such a dismissal would be “both unnecessary and unwise.” The
decision recognized that both public and private interest factors sup-
ported allowing the Brazilian court to decide the nullification
questions posed in the Sao Paulo action because they depended on
Brazilian law. Rather than dismissing the case, however, Judge
Enslen granted a stay of the Michigan action citing the plaintiff’s
legitimate legal interest in enforcing the award in Michigan if
approved by the Brazilian court.

EEOC Meets its Statutory Duty to Make a Good Faith
Effort to Conciliate

Judge Quist ruled in EEOC v. Spectrum Health Worth Home
Care Inc., 2006 WL 519779 (W.D. Mich. 2006) that the EEOC met
its statutory obligation to make a good faith attempt to conciliate
a race and sex discrimination claim before filing suit in federal court.
42 U.S.C. § 2000e-5(f)(1). In doing so, the court denied the
employer’s motion for summary judgment based on an alleged fail-
ure to conciliate the claim before filing a federal civil action.

Judge Quist applied the standard for evaluating the EEOC’s
efforts set forth in EEOC v. Keco Industries, Inc., 748 F.2d 1097
(6th Cir. 1984). Under that standard, the district court should
determine only whether the EEOC made a good faith attempt at
conciliation. The form and substance of those conciliations is within
the agency’s discretion. Id. at 1102. After reviewing the written
exchanges between the EEOC and the employer, and despite fac-
tual disputes surrounding telephone conversations between the par-
ties, the court concluded that the EEOC had satisfied its statutory
duty. First, the EEOC provided the employer with an explanation
of the basis for its reasonable cause determination. Second, the
EEOC offered the employer an opportunity for voluntary com-
pliance by submitting a proposed conciliation agreement for the
employer to consider. Third, the EEOC did not present the agree-
ment on a take-it-or-leave-it basis and remained willing to review
additional counter offers. �

EASTERN DISTRICT
UPDATE
Jeffrey A. Steele

Brady, Hathaway, Brady & Bretz, P.C.
Nondecisionmaking Former Manager’s Ageist Remarks,
Vague “You People” References, And Prods To Retire Are
Not Direct Evidence

Judge Borman ruled in Greenfield v Sears, Roebuck and Co,
97 FEP Cases (ED Mich, 2006), that a former general manager’s
statements, which clearly suggested plaintiff had limited or no pro-
motion potential because of his age, were not direct evidence of
age discrimination. Although not vague, the statements were not
made by a decisionmaker, were not temporally proximate to the
adverse employment decision, and did not relate to the decision-
making process. Plaintiff presented a triable circumstantial case,
however, because evidence belied the employer’s explanation that
plaintiff was less qualified than the younger candidate who got the
manager job. Plaintiff had more retail experience, had managed
larger departments and had experience working with the store’s
highest-grossing product.

The African-American plaintiff in Jennings v Autozone, Inc,
2006 WL 1984000 (ED Mich), alleged that the person investigat-
ing the cash shortage for which plaintiff was blamed and discharged
said, “you people get hard up when you cant [sic] afford to pay your
bills” and he was “sick of you people.” Judge Friedman ruled that
the comments were not direct evidence of race discrimination. Plain-
tiff failed to explain how the “you people” statements were racially
offensive. “Moreover, there are many possible interpretations of the
alleged comments. Seng could have been referring to people who
steal from Defendant. Or, Seng could have been using investiga-
tive techniques designed to elicit the truth and aid in his investi-
gation. Furthermore, and most importantly, the Sixth Circuit has
found that ‘offhand comments, and isolated incidents do not
amount to direct evidence of discrimination under Title VII.’”

In Keesecker v Midland County Educational Service Agency,
Case No. 03-10039 BC (ED Mich), Judge Lawson ruled that the
following statements, made to plaintiff by the employer’s super-
intendent, did not constitute direct evidence of age discrimination:
“You’re old enough. You could retire,” “You should be ready to
retire. Why aren’t you retiring? You should go” and “I don’t want
you here, I’d fire you if I could.” “The evidence cited by the plain-
tiff established at most that the defendant’s superintendent did not
want the plaintiff in the district’s employ, and he encouraged her
to retire because she was eligible to do so. ... There was no way
short of drawing an inference that a fact finder could ‘connect the
[job] action to the discriminatory intent’ supposedly expressed by
the repeated references to retirement eligibility.”

Employers Need Not Prove “Economic Necessity” To
Support A RIF Defense

Judge Duggan ruled in Grzybowski v DaimlerChrysler Ser-
vices North America, LLC, 2006 WL 1374050 (ED Mich), that
plaintiff could not avoid the employer’s RIF defense, or the higher
prima facie burden necessitated thereby, by challenging the “eco-
nomic necessity” of the downsizing. The law does not require
employers to be on “economic shoals” before implementing a RIF.
A workforce reduction situation occurs when “business consider-
ations” cause an employer to eliminate one or more positions.

Employers Can Regulate Speech That Is Disruptive Or
Uttered As Part Of Official Duties

Judge Battani ruled in Moore v City of Detroit, 2006 WL
1556208 (ED Mich), that the Supreme Court’s holding in Garcetti
v Ceballos, 126 S Ct 1951 (2006), controlled plaintiff’s claim that
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the city violated the First Amendment by transferring him in
retaliation for statements he made while acting as police depart-
ment spokesman. Plaintiff’s criticisms came “in the context of his
job duties,” so “[h]e spoke as an employee, not as a citizen for First
Amendment purposes.” “Consequently, Defendants were free to
restrict Moore’s ability to speak on behalf of the Department, if dis-
pleased by the content of his communication.”

The public employer in Montle v Westwood Heights School
Dist, ___ F Supp2d ___, 2006 WL 1663304 (ED Mich, 2006), did
not violate the First Amendment by refusing to renew a probationary
teacher’s contract because he had worn a T-shirt stating that teach-
ers were working without a contract. Although the matter touched
on a matter of public concern, Judge Lawson noted that the
teacher upbraided coworkers who did not wear the T-shirt and
engaged in confrontational behavior that prompted complaints from
other teachers. Public employers may curtail employee speech if
it impairs discipline, hinders working relationships, undermines the
employer’s legitimate mission, impedes worker harmony, or neg-
atively impacts the speaker’s duties.

Plaintiff Was Not “Replaced” By A Worker Who Assumed
His Title, But Not His Duties

Judge Edmunds ruled in Mickey v Zeidler Tool & Die Co, 2006
WL 1662883 (ED Mich), that plaintiff was not “replaced” by a
younger employee who assumed plaintiff’s job title, but not his prin-
cipal duties. Plaintiff’s principal duties were assumed by two
older employees. Plaintiff was therefore unable to sustain a prima
facie case.

Verbal Anti-Harassment Policies Might Not Sustain
Affirmative Defense For Large Organizations

In Starnes v JLQ Automotive Services Co, 2006 WL 2034789
(ED Mich), Judge Duggan ruled that the following three facts pre-
sented a material dispute regarding whether the defendant “exer-
cised reasonable care to prevent ... sexually harassing behavior.”
First, defendant maintained no formal, written anti-harassment pol-
icy and provided no specifics regarding its alleged oral policy. Case
law establishes that large employers cannot reasonably think
informal precautions against hostile environment harassment will
be effective in far-flung locations. Second, “Plaintiff’s awareness
of Defendant’s ‘open door’ policy does demonstrate that Defen-
dant took any measures to prevent sexual harassment per se.” Third,
a reasonable jury could conclude that defendant’s anti-harassment
policy is ineffective, where the employer decided to transfer plain-
tiff before investigating her complaint and did not discipline the
perpetrator. “Such a response hardly encourages other victims to
report sexual harassment in the workplace.”

Notice, Temporal Proximity And Willfulness Addressed In
Recent FMLA Rulings

In Barrett v Detroit Heading, LLC, 2006 WL 1662553 (ED
Mich), Judge Zatkoff denied both parties’ motions for summary
judgment, due to potentially conflicting evidence as to whether the
employer had adequate notice that plaintiff’s absences were
prompted by a FMLA-qualifying condition. On one hand, plain-
tiff (1) represented on a post-offer/pre-hire physical examination
form that he had been treated for “abnormal blood pressure”; (2)
said his high blood pressure was up and requested an “emergency
vacation day”; and (3) had repeatedly submitted doctor’s excuses
that included the phrase “uncontrolled HTN.” On the other hand,
plaintiff (1) never told defendant that his high blood pressure was
a serious health condition, (2) the “uncontrolled HTN” phrase was
generally combined with other excuses, such that the employer
might not understand it as the reason for plaintiff’s absences, and

(3) “high blood pressure does not, in itself, mean that there is a seri-
ous health condition pursuant to 29 C.F. R. § 825.114, because high
blood pressure may not result in any of the conditions thereunder
being satisfied.”

Judge Cohn ruled in Gubanska v E & E Manufacturing Co,
2006 WL 1522030 (ED Mich), that 21-day temporal proximity cre-
ated a prima facie FMLA retaliation case, but was insufficient to
prove pretext. Summary judgment granted because plaintiff failed
show that anyone harbored animus against her for taking leave.
Plaintiff’s attempt to “poke holes” in the motivation for and con-
clusions reached by the investigation that resulted in her dis-
charge (which found that plaintiff violated company policy by work-
ing while on leave and falsely claiming she could not work) do not
prove defendant did not rely on the investigation.

Judge Duggan ruled in Martinelli v CVS/Pharmacy, 2006 WL
1452093 (ED Mich), that plaintiff could not sustain her FMLA inter-
ference or retaliation claims simply by showing that she was ter-
minated shortly after completing her authorized FMLA leave. She
was permitted to return to her position after taking leave, and was
therefore given her substantive FMLA rights. However, because
“an employee who requests leave or is on leave has no greater rights
than an employee who remains at work,” she was not immune from
being discharged for the major policy violation she committed the
day before taking leave.

The plaintiff in Lester v Wayne County, 2006 WL 1421372 (ED
Mich), failed to establish that the employer willfully denied her
FMLA leave request, which she had to do because she filed suit
after the general two-year statute of limitations. Evidence did not
establish that defendant knew plaintiff was eligible but rejected her
FMLA leave request, anyway. Judge Roberts ruled that, at best, a
supervisor negligently denied plaintiff’s request for leave, based
on an incorrect belief that probationary employees were ineligible
for FMLA leave.

Supervisory Status And Internal Peer Review Analysis
Relevant To “Similarly Situated” Requirement

The plaintiff in Sherman v Michigan Tube Swager Fabrica-
tion, Inc, 2006 WL 2056560 (ED Mich), was not similarly situated
to Fritz, the supervisory employee with whom she engaged in a ver-
bal altercation. Judge Cleland ruled that, although Fritz was not
plaintiff’s supervisor, “Fritz’s supervisory role is a fundamental
aspect of his employment and makes him a dissimilarly situated
individual.”

In Hanna v EI Du Pont De Nemours and Co, 2006 WL
1677183 (ED Mich), Judge Steeh ruled that the plaintiff could sus-
tain a retaliation claim, even though the decision-maker was
unaware of the plaintiff’s protected activity, because the target of
plaintiff’s internal race discrimination complaint participated on
the “Investigation Team” that recommended discharge. The
employer’s claim that plaintiff’s proposed comparators were not
“similarly situated” was belied by the fact that the employer’s own
Peer Review Panel referenced those individuals while evaluating
plaintiff’s appeal.

Employer Option To Modify Or Terminate Agreement
Invalidates Arbitration Contract

In Pellow v Daimler Chrysler Services North America, 2006
WL 2042509 (ED Mich), Judge Edmunds refused to compel arbi-
tration based on an Arbitration Procedure the employer retained the
right to “amend, modify, or terminate ... at any time at its sole dis-
cretion.” Although distinguishable from Heurtebise v Reliable
Business Computers, Inc, 550 NW2d 243 (Mich 1996), because
the Procedure contained a severability clause, “the distinction is
of little consequence” because “the unilateral modification clause
shows that Defendant does not intend to be bound.” �
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MERC UPDATE
Jeffrey S. Donahue

White, Schneider, Young & Chiodini, P.C.

Since the previous issue of Lawnotes, the Michigan Employ-
ment Relations Commission has issued 26 Decisions and Orders
in a variety of cases. A brief summary of five of those cases fol-
lows. Of the 26 cases, 17 were unfair labor practice hearings and/or
duty of fair representation hearings, seven were unit clarification
hearings and/or representation hearings, and there were two deci-
sions on motions. Recent decisions of the Commission can be
reviewed on the Bureau of Employment Relations website at
www.michigan.gov/cis.

Madison Public Schools -and- Lenawee Co Ed Ass’n,
19 MPER ¶38, Case No. C04 F-165 (April 27, 2006)

The ALJ found that the employer had interfered with the rights
of the union’s members when it solicited employees to run for office
in internal union elections.

The union’s president was elected in 2003. Prior to that elec-
tion, the employer’s superintendent tried to convince her not to run
for that office, telling her he did not believe she was “well-suited”
for the position of president. After the election, the president and
superintendent had a strained relationship. The superintendent tes-
tified that the president was not an effective union representative
and he thought labor relations might improve if someone other than
the current president was in that office.

Before the president’s term was to expire, the superintendent
approached two different teachers and asked them to consider run-
ning for union office in the upcoming election. The superintendent
informed the teachers that he had respect for them, thought they
would be good representatives, and indicated he was having a dif-
ficult time resolving issues with the current union officials. The
superintendent had conversations with another teacher and asked
him to run for the position of union president. The superintendent
also stated that the current union officers were doing a poor job and
the union was filing too many grievances. The employees
approached by the superintendent ultimately decided not to run for
office and the president was re-elected.

The ALJ noted that MERC had not considered whether it was
a violation of PERA for an employer to solicit employees to run
for union office. Relying on NLRB decisions, the ALJ found that
it was a violation of PERA for the employer to interfere with the
administration of the union by attempting to influence the outcome
of an internal union election. No exceptions were filed to the ALJ’s
decision.

Warren Consolidated Schools -and- AFSCME, Local 1346
and Allen J. Dunham,
19 MPER ¶37, Case No. C03 K-236, CU03 K-048 
(April 27, 2006)

Charging Party Dunham was laid off from his position and
forced into a lower-paid position because a member of the union’s
executive board was given superseniority. The contract between the
parties provided that superseniority was given to the collective bar-
gaining committee, grievance committee, and union officers.

The ALJ held that the superseniority provision was unlawful.
She ordered the employer to reinstate Charging Party to his posi-
tion and both the union and the employer had to make Charging
Party whole for any loss of earnings and benefits with interest at
the rate of 6% per annum.

On exceptions, MERC reaffirmed its prior holding, adopted
from the NLRB, that superseniority is unlawful when granted to
union officials who do not perform stewardlike or other on-the-job
contract administration functions. See Grand Rapids Bd of Ed, 1985
MERC Lab Op 802. MERC agreed with the ALJ in this matter that
the evidence failed to establish any of the union’s executive board
members performed contract administration duties which require
regular presence on the job or did anything to resolve grievances
during working hours.

The union also argued that the unfair labor practice charge was
untimely because the parties adopted the superseniority provision
in 2000 so Charging Party should have filed his charge within six
months of that date. MERC held that the statutory period com-
menced when the union officer exercised the unlawful superse-
niority provision, not when the parties adopted the contract lan-
guage. Thus, MERC held that the charge was timely.

MERC agreed with the ALJ’s remedy that Charging Party be
restored to his position and he be made whole for any loss result-
ing from his displacement. However, MERC noted that the cor-
rect statutory interest rate was 5%.

Lapeer Co -and- Teamsters Local 214,
19 MPER ¶45, Case No. C03 C-065 (May 18, 2006)

The employer created a chief deputy treasurer position which,
in effect, replaced a bargaining unit position of deputy treasurer.
The union later learned that the employer did not recognize the chief
deputy as part of the union’s bargaining unit. The union alleged the
employer unilaterally removed a position from the bargaining
unit without its agreement and refused to bargain over the terms
and conditions of employment for that position.

The ALJ found the charge was timely because the statute of
limitations ran from the date of the union’s last demand to bargain
over the position, not the date the work was removed from the unit.
The ALJ ultimately held that the parties’ contract allowed for the
removal of the position from the unit and recommended the charge
be dismissed.

On exceptions, MERC held the charge was not timely and
should be dismissed on that basis. MERC held that in cases
involving a unilateral change in working conditions or the removal
of bargaining unit work, the statutory period begins to run when
an employer gives notice of the change to the bargaining agent.
MERC reiterated that it has rejected the theory that the removal of
bargaining unit work is a continuing violation and that filing a
grievance over this matter does not toll the statute. Thus, MERC
dismissed the charge as being untimely filed as the union was on
notice of the employer’s actions seven months prior to the unfair
labor practice charge being filed.

Oak Park Public Safety Officers Ass’n -and- City of Oak Park,
19 MPER ¶____, Case No. CU03 A-005 (June 27, 2006)

The ALJ found the union had violated PERA by submitting
to the Act 312 panel its proposals to assign a minimum number of
officers per shift and to deploy a minimum of five officers to a struc-
tural fire. The ALJ also held the union violated PERA by insist-
ing to impasse and submitting to the Act 312 panel its proposal to
prohibit the employer from laying off bargaining unit members until
all non-members performing police or firefighter work were laid
off. The ALJ also found the union’s proposal to maintain two-per-
son patrol cars during the nightshift and a minimum operations divi-
sion staff of 45 bargaining unit members to be unlawfully submitted
to the Act 312 panel, regardless of the fact that the union withdrew
those proposals from submission to the panel.
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On exceptions, MERC agreed with the ALJ that its prior case
law was not totally consistent with regard to the proper standard
to apply in such situations. However, MERC held that, consistent
with its prior decisions, a manning proposal is a mandatory sub-
ject of bargaining when there is competent evidence of the pro-
posal’s demonstrable and significant relationship to the safety of
employees. MERC stated “there must be competent evidence that
a manning proposal has an impact upon the risk of injury or harm
to a member or members of the bargaining unit.”

MERC held the union’s proposal regarding a minimum num-
ber of officers per shift dealt with the number of personnel on a shift,
not necessarily at a fire scene. It held that the number of person-
nel at a fire scene impacted safety, not the number of personnel per
shift. Therefore, it agreed with the ALJ that this issue is not a manda-
tory topic of bargaining. Next, MERC held that even though the
union’s proposal dealing with the number of officers sent to a fire
scene to be a mandatory topic of bargaining, because the union’s
proposal additionally sought to limit the number of personnel to
particular officers, it was a permissive topic of bargaining. MERC
so held because such work had been performed by employees
belonging to other bargaining units, not just the union’s, so sub-
mission of this issue to a 312 panel was unlawful.

Finally, MERC agreed with the ALJ that the union’s proposal
concerning prohibiting bargaining unit members from being laid
off until all non-members performing police work were first laid
off was unlawful. MERC held that this proposal directly impacted
employees in other bargaining units and as such involved a non
mandatory subject of bargaining.

City of Pontiac -and- Michigan Ass’n of Police,
19 MPER ¶_____, Case No. C04 G-189 (June 28, 2006)

The parties reached a tentative agreement on a new contract
and the union’s membership ratified. The tentative agreement
was then placed on the city council’s agenda, but was ultimately
removed because of the council’s concern regarding some language
involving employees’ disciplinary files. Thereafter, the parties
returned to the bargaining table and after mediation reached agree-
ment on language that had been of concern to the council. Later,
the tentative agreement was again presented to the city council. The
city’s finance director, who was a bargaining team member, rec-
ommended that the agreement be rejected for financial reasons and
the city’s labor relations director and chief negotiator also withdrew
his support. The tentative agreement was not placed on the agenda
for formal action by the city council and the city council took no
action thereafter to either accept or reject the tentative agree-
ment.

The ALJ found the employer did not violate its duty to bar-
gain in good faith by not voting on accepting or rejecting the ten-
tative agreement. On exceptions, MERC agreed with the ALJ that
it had not held a governing body can only reject a tentative agree-
ment by formal action in an open meeting. However, MERC held
that a duty to bargain required a party to act expeditiously and deci-
sively to accept or reject a tentative agreement.

MERC held that if the city had a concern about the tentative
agreement, “it had a duty to expeditiously and decisively notify the
union of its decision to reject the agreement, providing its reasons
for rejection, in order to facilitate further bargaining in light of those
reasons.” MERC held the employer’s failure to act in such a fash-
ion was a breach of the duty to bargain in good faith. �

COURT OF APPEALS
DECISION PROMPTS

MICHIGAN LEGISLATURE
TO ADDRESS STATUTE OF

LIMITATIONS
W. Ann Warner

Michigan Department of Civil Rights1

The Michigan Legislature is considering two bills in response
to employment agreements drafted by employers which shorten the
statue of limitations for bringing an action under the Elliott-
Larsen Civil Rights Act (ELCRA), M.C.L.A. §§37.2101 et seq..
Senate Bill 1034 and House Bill 5710 were introduced after Clark
v. DaimlerChrysler Corp.,2 which held that employers may impose
a six month statute of limitations for their employees to file
ELCRA claims.3 While employers have predictably hailed the deci-
sion, the legislators who sponsored the bills are concerned that
employees are unknowingly waiving their rights and will be
unjustly prevented from bringing ELCRA claims.

In Clark, plaintiff sued his employer for age discrimination.
The employer told plaintiff it was in his best interest to accept an
early retirement since his job was likely to be eliminated.4 Plain-
tiff initially declined, but subsequently relented and accepted
defendant’s offer. His last day of work was August 31, 2001. Less
than three years later, on September 8, 2003, plaintiff filed his age
discrimination claim. Defendant moved for summary disposition
on the ground that plaintiff’s claim was time-barred by a provision
in it’s employment application, which stated: “I agree that any claim
or lawsuit relating to my service with defendant…must be filed no
more than six (6) months after the date of the employment action
that is the subject to the claim or lawsuit. I waive any statute of lim-
itations to the contrary.”5 The provision was in a preprinted employ-
ment application filled out by plaintiff five months before he was
hired. The trial court upheld the provision and granted summary
disposition to the employer.

The Court of Appeals affirmed, stating that because the pro-
vision was not ambiguous, it was enforceable as written unless it
was contrary to law or public policy or was not otherwise unen-
forceable under traditional contract defenses, i.e. duress, waiver,
estoppel, fraud or unconsionability. The Court, citing Rory v Con-
tinental Ins. Co.,6 stated that public policy must be clearly rooted
in existing law, and because Michigan has no explicit statutory
enactment prohibiting the shortening of the statute of limitations,
the provision was not contrary to law. In addition, the majority noted
that there were no policies found in state and federal constitutions,
statutes and common law which explicitly prohibited modification
of the statute of limitations found at M.C.L.A. 600.5805(9).
Accordingly, the provision at issue was not against public policy.7

Before Clark, the law stated that contract terms which short-
ened the time for filing claims would be upheld so long as rea-
sonable, but the Clark court stated that:

… A mere judicial assessment of ‘reasonableness’ is an
invalid basis upon which to refuse to enforce contractual
provisions. Only recognized traditional contract defenses
may be used to avoid the enforcement of the contract pro-
vision.8
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The Court then addressed those traditional contract defenses.
Plaintiff argued that the contract was one of adhesion and was there-
fore unconscionable, but the Court disagreed, noting that Rory stated
that contracts of adhesion are not subject to heightened review.9 A
contractual provision must be interpreted according to its plain lan-
guage so long as it is not ambiguous, and a court “may not revise
or void the unambiguous language of the agreement to achieve a
result that it views as fairer or more reasonable.”10

The provision was held not to be procedurally unconscionable
because the Court believed that plaintiff was free to accept or reject
it. And a provision is not substantively unconscionable, said the
Court, “simply because it is foolish for one party and very advan-
tageous to the other.”11 Contractual provisions are only substantively
unconscionable where the “inequity of the term is so extreme as
to shock the conscience”12 The Court’s conscience was not shocked.

Judge Neff dissented, contending that the provision was
unconscionable because it was buried in paragraph eight of an oth-
erwise nondescript, preprinted employment application which
plaintiff signed five months before he was hired. Moreover, defen-
dant did not argue that it actually bargained for the shortened period;
it simply wanted to impose the shortened period “via the boiler-
plate provisions on the job application form.”13 It is unlikely, she
stated, that an applicant would recall the limitations period five
months later or “recognize its broad curtailment of legal rights, such
that the applicant would then negotiate different terms.”14 Accord-
ingly, said Judge Neff, plaintiff had no meaningful choice or real-
istic alternative to the shortened period.15 Unlike other contractual
contexts, “[a]n employer and employee often do not deal at arm’s
length when negotiating contract terms. An employee has only two
options: (1) sign the employment contract as written by the
employer or (2) lose the job.”16 If plaintiff refused to accept the term
and complete the employment application, he surely knew he would
not obtain the job. The modified period therefore took advantage
of plaintiff’s situation to “drive him into an unfair bargain.”17

As for public policy, the dissent found that the “across-the-
board imposition of a six-month limitations period on a preprinted
employment application form violates public policy.”18 Statutes of
limitation exist to effectuate the following public policies: (1) pro-
tect defendants from stale claims, (2) shield defendants from pro-
tracted fear of litigation, (3) ensure that defendants have a fair
chance of defending themselves, and (4) grant plaintiffs a reasonable
opportunity to file claims. A six-month period would, in many cases,
deny plaintiffs a reasonable opportunity to file claims. “In the case
of a job loss, an employee’s foremost concern is maintaining a liveli-
hood – pursuing legal action is secondary, both in priority and
time.”19 The dissent conceded that in some cases six months might
be sufficient, but argued that for other cases, such as civil rights,
six months is not sufficient time to obtain legal counsel, investi-
gate and file a claim. Moreover, a six-month period is “extreme and
unnecessary to protect employers from stale claims and to enable
employers to defend against claims.”20

Finally, the dissent addressed legislative intent, finding that the
legislature made a clear statement of intent when it established the
appropriate statutes of limitations for various causes of action found
at M.C.L.A. 600.5805(9).

‘Historically, courts have relied on the Legislature to
establish limitations periods.’ By sanctioning defendant’s
unilateral provision for a six-month limitations period (pre-
sumably imposed on everyone who completes the appli-
cation form), the courts are permitting employers to
effectively determine the limitations period and thereby
supplant the Legislature’s determination.21

In response to Clark, both chambers of the Michigan Legis-
lature introduced bills to increase the time for employees to bring
ELCRA claims. The bills, however, differ significantly.

Senate Bill 1034 would amend ELCRA to state that any
employment agreement that limits the time “provided by law” for
filing an ELCRA claim is void and unenforceable. Should the bill
be enacted, the three year statute of limitations would again be appli-
cable to all employment discrimination claims under ELCRA. The
bill states that it is “curative and intended to correct any misinter-
pretation of legislative intent in the Michigan court of appeals deci-
sion Clark v. DaimlerChrysler Corp, Inc. …” and adds that its pur-
pose is to “express the original intent of the legislature that any
limitation on the time established by law to bring an action for a
violation of civil rights protected under article 2 is contrary to pub-
lic policy.” The bill was introduced by Senator Raymond Basham
on February 7, 2006 and was pending before the Committee on the
Judiciary as of the date of this article.

House Bill 5710, sponsored by Representative Andy Dillion,
states that shortening the limitations period to less than one year
would violate public policy. Employers would nevertheless be able
to shorten the statute of limitations to any period of time over one
year and less than three years so long as the employer provides a
separate agreement for the employee to sign, an agreement which
addresses only the shortened limitations provision. The separate
agreement would then be enforceable unless it violated tradi-
tional contract defenses such as duress, waiver, fraud or uncon-
scionability. The bill was pending before the Committee on the Judi-
ciary as of the date of this article.

While both bills address the legitimate concerns raised by the
Clark dissent, Senate Bill 1034 is the preferred solution, as it returns
the statute of limitations for ELCRA to that which the Legislature
intended. Moreover, a three-year period allows plaintiffs sufficient
time to vindicate their statutory civil rights. The three-year limi-
tations period was the law for many years and was confirmed by
the Michigan Supreme Court in Mair v. Consumers Power, which
stated that “[t]his Court has long recognized the value of a statute
of limitation,” and that “… it is the general rule that exceptions to
statutes of limitation are to be strictly construed.”22

— END NOTES —
1The author wishes to thank Amy Morath, a student at Wayne State University Law School
and an intern at the Michigan Department of Civil Rights, for her assistance in drafting this
article.

2268 Mich. App. 138 (2005). lv. den., Clark v. DaimlerChrysler Corporation, 475 Mich. 875
(2006).

3ELCRA has no internal statute of limitations. The Michigan Supreme Court applied the gen-
eral limitations period found at M.C.L. 600.5805(9) and held that employees had three years
to file claims alleging employment discrimination. Mair v. Consumers Power Co., 419
Mich. 74 (1984).

4Clark at 140.
5Clark at 141. 
6473 Mich 457 (2005).
7Before Rory, employment contracts with a shortened period of limitations were held to be
reasonable, valid and enforceable. 473 Mich 457 (2005).

8Clark at 141-142, citing Rory at 470. 
9Clark at 143.

10Clark at 143, citing Rory at 489.
11Clark at 144, citing Gillam v Michigan Mortgage-Investment Corp. 224 Mich 405, 409 (1923).
12Clark at 144, citing Gillam at 409.
13Clark at 153, dissenting opinion.
14Id. at 152.
15Id. at 151.
16Clark at 149, citing Herweyer v Clark Highway Services, 455 Mich 14, 21 (1997).
17Clark at 154, dissenting opinion, citing Gillam at 410.
18Id. at 154, dissenting opinion.
19Id. at 155, dissenting opinion.
20Id.
21Clark at 155-156, dissenting opinion, quoting Herweyer at 23.
22Mair at 79. �
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UNITED STATES
SUPREME COURT

UPDATE
James S. Rosenfeld

Regan K. Dahle
Butzel Long, P.C.

First Amendment Does Not Protect Public Employees from
Discipline due to Speech Made Pursuant to their 
Official Duties.

In Garcetti v. Ceballos, 126 S. Ct. 1951; 164 L. Ed. 2d 689
(2006), the plaintiff, a Deputy District Attorney, alleged that he suf-
fered several adverse employment actions as a result of a memo
that he wrote and testimony that he gave accusing a deputy sher-
iff of lying in an affidavit. The plaintiff claimed that he was retal-
iated against for speech that was protected by the First Amendment.
The defendants filed a motion for summary judgment arguing that
the plaintiff’s speech was not entitled to constitutional protection,
because it was made as part of the plaintiff’s employment duties.
The district court granted the defendants’ motion.

The Ninth Circuit reversed in Ceballos v. Garcetti, 361 F.3d
1168, 1181 (9th Cir. 2004). The court held that the plaintiff’s speech
was protected for two reasons: first, it was a matter of public con-
cern, and second, the plaintiff’s interest in making the speech was
greater than the defendants’ interest in responding to it. The
Supreme Court granted certiorari and, after two sessions of oral
argument, reversed the Ninth Circuit in a 5 to 4 decision.

The Court recognized that public employees do not surrender
all First Amendment rights by reason of their employment. A pub-
lic employee does, in certain circumstances, have the protected right
to speak as a citizen about matters of public concern. The gov-
ernment, however, may restrict even the employee speaking as a
citizen about a matter of public concern to the extent necessary to
operate effectively and efficiently: “Government employers, like
private employers, need a significant degree of control over their
employees’ words and actions; without it, there would be little
chance for the efficient provision of public services.” Ceballos, 126
S. Ct. at 1958.

The Court concluded, though, that a public employee who does
not speak as a citizen, but instead, speaks as part of that employee’s
official duties, does not have First Amendment protection: “We
reject . . . the notion that the First Amendment shields from disci-
pline the expressions employees make pursuant to their professional
duties. Our precedents do not support the existence of a constitu-
tional cause of action behind every statement a public employee
makes in the course of doing his or her job.” Id. at 1962.

Court Broadens Standard for Employees to Assert Title VII
Retaliation Claims

In Burlington Northern and Santa Fe Railway Co. v. White,
126 S. Ct. 2405; 165 L. Ed. 2d 345 (2006), the Court rejected the
standard applied by a majority of lower federal courts that a

plaintiff claiming unlawful retaliation under Title VII must show
some adverse employment action directly affecting his or her
terms, conditions or benefits of employment. Rather, the Court held
that the anti-retaliation provision of Title VII prohibits any action
taken by an employer, whether in or out of the workplace, that
would be perceived as “materially” adverse by a “reasonable”
employee or applicant, which means that the employer’s action
might well have dissuaded a “reasonable” employee or applicant
from making or supporting a charge of discrimination based on race,
color, religion, sex or national origin.

In Burlington, the plaintiff was the only woman working in the
Maintenance of Way department of the railroad. Her principal job
was forklift operator. After she complained of sexual harassment
by her immediate supervisor, she was taken off the forklift and
assigned to the more arduous and dirtier job of cleaning up the right
of way, with no change in her pay or benefits. Subsequently, she
was suspended indefinitely for alleged insubordination in a dispute
with another supervisor. She challenged the suspension through
Burlington’s internal grievance procedure and was reinstated with
full back pay for her 37 days of suspension.

Applying its newly declared standard for retaliation claims,
the Court held that the plaintiff’s being assigned to a more phys-
ically demanding job and her 37-day suspension could be perceived
by a reasonable employee as “materially” adverse, even though she
was ultimately reinstated with back pay. The reassignment to a less
desirable job and the indefinite suspension could well deter a rea-
sonable employee from making or supporting a discrimination
complaint.

While the Court said that the “reasonable” employee stan-
dard is intended to be “objective,” it also stated that a court must
consider a plaintiff’s particular circumstances when considering
an employer’s challenged conduct. The Court’s opinion noted that
a change in an employee’s work schedule may make little dif-
ference to many workers. On the other hand, the Court observed
that the same schedule change could matter enormously to other
employees if, for example, it resulted in a conflict with parent-
ing responsibilities. �

“This is a hard case. Let’s make some bad law.”

KELMAN’S CARTOON



EMPLOYEES BEWARE:
THE CFAA PROVIDES
EMPLOYERS WITH A

CAUSE OF ACTION
AGAINST EMPLOYEES WHO

DESTROY COMPANY
DIGITAL DATA

Joseph A. Starr
Jason M. Shinn

Lipson, Neilson, Cole, Seltzer & Garin, P.C.
A familiar scenario that plays out almost every time an

employment relationship comes to an end involves the employee
returning to the employer its “property.” In the 21st Century,

“property” typically includes laptop computers,
cell phones, Blackberrys or PDA’s, thumb
drives, and other portable digital storage devices
(IT Property). This property and the digital

data it contains can be a double edged sword
if employers are not careful. On the one

hand, IT Property improves employee
productivity. But on the other hand,
it makes exploiting an employer’s
business digital data easier for a
departing employee or disgrun-
tled employee. Such exploitation

may not be readily apparent where an employee – especially a
sophisticated one concerned about potential litigation with their
employer –uses “data scrubbing” software to “wipe clean” the
employer provided IT Property to eliminate evidence of their
wrongdoing.

“Data scrubbing” is akin to the destruction of evidence, which
may warrant an adverse “adverse inference instruction” to the jury
that the lost information would have been harmful to the party that
caused the information to be lost. See, e.g., Zubulake v. UBS
Warburg LLC, 94 FEP Cases 1 (S.D. N.Y., 2004). A recent Sev-
enth Circuit Court of Appeals decision, however, provides employ-
ers (and under certain circumstances, employees) with a separate
cause of action against employees who destroy their company’s dig-
ital information. In International Airport Centers, LLC v Citrin, 440
F.3d 418 (7th Cir., 2006), the Court held that the Computer Fraud
and Abuse Act (the “CFAA”), 18 U.S.C. § 1030 et seq., provides
an employer with an cause of action against a former employee for
destroying – rather than merely “deleting” – computer files.
CFAA.

International Airport Centers, LLC v. Citrin
In Citrin, International Airport Centers, LLC (IAC) employed

Citrin and gave him a laptop to perform his job. 440 F. 3d at 419.
Citrin voluntarily resigned his employment with IAC to start his
own, competing business. Id. “Before returning the laptop to IAC,
he deleted all the data in it – not only the data that he had collected
but also the data that would have revealed to IAC improper con-
duct in which he had engaged before he decided to quit.” Id. Cit-
rin deleted the data on his laptop by loading a “data scrubbing” soft-
ware program via CD-Rom or the Internet to “write over” the
deleted files and prevent their recovery. 440 F.3d at 419.
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FOR WHAT
IT’S WORTH

Barry Goldman
Arbitrator and Mediator

Suppose you are an arbitrator hearing a discharge case.
Suppose, after carefully reviewing the record, weighing the
testimony, scrutinizing the exhibits and the CBA and closely
observing the demeanor of the witnesses, you determine
that some discipline is appropriate but the penalty of discharge
is too severe. You’re going to put the Grievant back to work.
The next question is the matter of back pay.

The arguments are familiar. Management says an award
of back pay amounts to a paid vacation. The Union says the
only appropriate remedy is one that makes the Grievant whole
for the time he was wrongfully prevented from working.
Many months, even years, have elapsed since the discharge.
It is not clear who is responsible for the delay. What should
you do? How should you go about deciding what to do?

Arbitrators make these decisions, and provide support-
ing rationales for them, all the time. It’s part of what we get
paid for. But they are not decisions for which we are par-
ticularly well-suited and the results are not the opinions of
which we are most proud.

The eminent arbitrator Richard Mittenthal addressed this
problem in a paper presented at the most recent meeting of
the National Academy of Arbitrators, Working at the Mar-
gins of Just Cause: The Never-Ending Dispute Over Arbi-
tral Discretion on the Discharge Penalty, Mittenthal, R. and
Vaughn, D., 2006.

Crediting the late Dallas Young with the idea, Mitten-
thal suggested:

[T]he arbitrator should remand the back pay ques-
tion to the parties for settlement with the under-
standing that should they fail to agree, (1) they
should send the arbitrator their “last best” propos-
als as to what, if any, back pay should be awarded
and (2) the arbitrator would choose what he believed
to be the “more reasonable” proposal.
This accomplishes three things. It puts the decision in the

hands of the people with the greatest understanding of the sit-
uation. It places the parties into a procedural framework that
moves them closer together rather than farther apart. And, if
the parties are not able to agree, it leaves the arbitrator with
a manageable choice of two options.

The arbitrator in this case has the authority to reinstate with
full back pay or no back pay or anything in between. There-
fore, any proposal either party could make in last-offer arbi-
tration is a decision the arbitrator has authority to reach. An
arbitrator also has the power to remand an issue to the parties
for settlement and to retain jurisdiction if they are unable to
reach agreement. Therefore, implicitly at least, an arbitrator
has the authority to remand for last-offer arbitration.

The next question is whether the parties will accept the
idea. Neither Mittenthal nor his co-author has actually tried
it. Dallas Young is said to have used it with success but no
particulars are known about his experience.

I think it’s elegant. It is an example of what ADR prac-
titioners like to call appropriate dispute resolution. It “fits the
forum to the fuss.” But I am reluctant to do it because I don’t
know how it would be received. Readers with comments are
encouraged to contact me at bagman@ameritech.net. If
there is interest, I will make the responses the subject of a
future column.

“I should have returned
that laptop!”



Page 18 LABOR AND EMPLOYMENT LAWNOTES (FALL 2006)

IAC eventually discovered Citrin’s misconduct and filed suit
against him, asserting that he violated the parties’ employment con-
tract and the CFAA. IAC relied upon the provision of the CFAA
that provides that whoever “knowingly causes the transmission of
a program, information, code, or command, and as a result of such
conduct, intentionally causes damage without authorization, to a
protected computer [a defined term that included the laptop used
by Citrin], violates the Act. 18 U.S.C. § 1030(a)(5)(A)(i).” Id.
(emphasis added). The district court granted Citrin’s Fed. R. Civ.
P. 12(b)(6) motion against IAC for failure to state a claim.

On appeal, Citrin asserted that merely erasing a file from a
computer by typing on a computer keyboard is not a “transmission”
under the CFAA. Id. The Court, however, noted that Citrin did not
merely erase a file. Instead, he “transmitted” a deletion program
to IAC’s computer. Id. at 419-420. This is a distinction with a dif-
ference. The Court found that a “data scrubbing” program is
“transmitted” to a computer electronically to “damage” the data
residing on the computer. Id. at 420. Under the CFAA, “damage”
is defined as including “any impairment to the integrity or avail-
ability of data, a program, a system, or information,” 18 U.S.C. §
1030(e)(8).

Citrin also argued that his employment contract authorized him
to “return or destroy” data in the laptop when his employment with
IAC ended. 440 F.3d at 421. The colorful Judge Posner found that
“it is unlikely, to say the least, that the provision was intended to
authorize him to destroy data that he knew the company had no
duplicates of and would have wanted to have – if only to nail Cit-
rin for misconduct….There may be a dispute over whether the
incriminating files that Citrin destroyed contained ‘confidential’
data, but that issue cannot be resolved on this appeal.” Id.

Conclusion

There are a couple of important points employers should
take away from this case.

First, every employer should have a written policy describ-
ing the types of files and information that must be returned to the
employer upon termination of the relationship and an exit program
to enforce this policy.

Second, an employer should also have a procedure for pre-
serving computer equipment if a breach of the policy is sus-
pected. Proactive planning is essential for an employer to obtain
the necessary evidence to prove suspected wrongdoing. See, e.g.,
P.C. Yonkers Inc. v. Celebrations the Party and Seasonal Superstore,
LLC , 428 F3d 504 (3rd Cir., 2005) (Plaintiff failed to submit suf-
ficient admissible evidence from the company’s computers to
obtain a preliminary injunction under the CFAA).

Third, the CFAA provides employers with an important tool
to prosecute and deter tampering with electronic data. The CFAA
also permits prevailing employers to recover compensatory dam-
ages and obtain injunctive relief. The statute also provides for crim-
inal sanctions, including penalties and a prison sentence of up to
10 years, or both. �

LELS MID-WINTER
MEETING FEATURES

NOTABLE AUTHOR
Darcie Brault

Dib, Fagan and Brault, PC

Professor Kevin Boyle will be the speaker at the Mid-
Winter Section meeting this year. The Detroit Athletic
Club and the Detroit skyline will be the perfect backdrop
for Friday evening’s topic. Based loosely upon Professor
Boyle’s book, Arc of Justice: A Saga of Race, Civil
Rights, and Murder in the Jazz Age, he is expected to
address Detroit’s history of race relations, integration, trade
unions and the rise of industry, all within a narrative of
the Ossian Sweet murder trial. Anyone who is familiar
with Professor Boyle’s work will embrace this opportu-
nity to hear him speak. Anyone not yet familiar with his
masterful weaving of a compelling story through histor-
ical fact, will likely seek out his work.

On Saturday morning, Professor Boyle will partici-
pate in our seminar speaking on the topic of another of
his publications, The UAW and the Heyday of American
Liberalism, 1945-1968.

Some reviews:

“Intelligent, well written, and exhaustively
researched . . . Boyle’s work . . . is part of an
important and increasingly favorable reevalua-
tion of the character of late New Deal social
democracy.”– Journal of American History

“[Boyle’s] book presents, with a remarkably
assured tone and a mastery of materials, a per-
suasive narrative of the shortcomings of postwar
liberalism from the labor perspective that was so
important then and is so often ignored today.”–
American Political Science Review.

Please join us for enjoyable and edifying presenta-
tions on January 26 and 27, 2007.

Professor Kevin Boyle . . . 
received his B.A. from the University of Detroit in 1982
and his Ph.D. from the University of Michigan in 1990.
He teaches twentieth century American history, with an
emphasis on class, race, and politics, at the Ohio State Uni-
versity.

Kevin’s recent book, Arc of Justice: A Saga of Race,
Civil Rights, and Murder in the Jazz Age (Henry Holt,
2004; paperback edition, 2005) won the National Book
Award for non-fiction, the Chicago Tribune Heartland
Prize, the Simon Wiesenthal Center’s Tolerance Book
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AGAINST EMPLOYEES WHO
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Award, and the Society of Midland Authors Book Award
and was a finalist for the Pulitzer Prize and the National
Book Critics Circle Award. Arc of Justice also was named
a New York Times notable book for 2004 and a State of
Michigan notable book for 2005. Kevin’s other books
include The UAW and the Heydey of American Liberal-
ism, 1945-1968 (Cornell University Press, 1995; paper-
back edition 1998); Muddy Boots and Ragged Aprons:
Images of Working-Class Detroit, 1900-1930, which he
co-authored with Victoria Getis (Wayne State University
Press, 1997); and an edited volume, Organized Labor and
American Politics, 1894-1994: the Labor-Liberal Alliance
(SUNY Press, 1998). He is at work on a new book, The
Splendid Dead: An American Ordeal, which is to be
published by Henry Holt and Company.

Kevin’s articles have appeared in Diplomatic History,
The Journal of American History, Labor History, The
Michigan Historical Review, and various anthologies. He
has also published essays and reviews in The Baltimore
Sun, The Chicago Tribune, The Detroit Free Press, the
New York Times, and the Washington Post.

Kevin has held fellowships from the Rockefeller
Foundation, the Fullbright Commission, the National
Endowment for the Humanities, the American Council of
Learned Societies, and the John Simon Guggenheim
Foundation. In 1997-98 he held the Mary Ball Washing-
ton Chair in American History at University College
Dublin, Ireland. He serves on the advisory board for the
Walter P. Reuther Library, and on the editorial boards of
Labor History and Labor: Studies in Working-Class His-
tory of the Americas. He is also a Fellow of the Society
of American Historians and a member of the PEN Amer-
ican Center.

From the back cover of Arc of Justice: A Saga of
Race, Civil Rights, and Murder in the Jazz Age (2004):

In 1925, Detroit was a smoky swirl of jazz and
speakeasies, assembly lines and fistfights. The advent
of automobiles had brought workers from around the
globe to compete for jobs, and tensions often flared
with the KKK in ascendance and violence rising.
Ossian Sweet, a proud Negro doctor — grandson of
a slave — had made the long climb from the ghetto
to a home of his own in a previously all-white neigh-
borhood. Yet just after his arrival, a mob gathered out-
side his house. Suddenly shots rang out: Sweet, or one
of his defenders, had accidentally killed one of the
whites threatening their lives and home.

And so it began — a chain of events that brought
America’s greatest attorney, Clarence Darrow, into
the fray and transformed Sweet into a controversial
symbol of equality.

DEBTOR’S FAILURE TO
DISCLOSE POTENTIAL

EMPLOYMENT CLAIM MAY
BAR LATER PURSUIT OF

THAT CLAIM
Timothy H. Howlett

Ryan K. Mulally
Dickinson Wright PLLC

The United States Bankruptcy Code requires a debtor filing
for bankruptcy to fully disclose all of its
assets, including any pending or potential
employment claims. Courts have fre-
quently applied the doctrine of judi-
cial estoppel to wholly preclude a debtor
from pursuing an employment claim
that was not properly disclosed by the
debtor during the bankruptcy proceedings.
The rationale for applying the judicial
estoppel doctrine in this context has
been stated as follows:

The basic principle of bankruptcy is to obtain a dis-
charge from one’s creditors in return for all one’s assets,
except those exempt, as a result of which creditors release
their own claims and the bankrupt can start fresh. Assum-
ing there is validity in [the debtor’s] present suit, it has a
better plan. Conceal your claims; get rid of your creditors
on the cheap, and start over with a bundle of rights. This
is a palpable fraud that the court will not tolerate, even pas-
sively. [The debtor], having obtained judicial relief on the
representation that no claims existed, can not now resurrect
them and obtain relief on the opposite basis.1

Given its dispositive impact, employment counsel handling a
dispute involving an individual who has filed for bankruptcy must
immediately assess whether the doctrine of judicial estoppel may
be applicable to completely preclude recovery.

GENERAL JUDICIAL ESTOPPEL DOCTRINE
PRINCIPLES

The doctrine of judicial estoppel generally prevents a party who
successfully takes a particular position in a legal proceeding from
taking a contrary position in a subsequent proceeding.2 The doc-
trine is intended “to protect the integrity of the judicial process by
prohibiting parties from deliberately changing positions according
to the exigencies of the moment”3 and serves as “a rule against ‘play-
ing fast and loose with the courts,’ ‘blowing hot and cold as the occa-
sion demands,’ or ‘hav[ing] [one’s] cake and eat[ing] it too.’”4

DISCLOSURE REQUIREMENTS OF THE
BANKRUPTCY CODE

The Bankruptcy Code requires debtors to file “a schedule of
assets and liabilities, a schedule of current income and current
expenditures, and a statement of the debtor’s financial affairs.”5 This
duty of disclosure is continuing in nature and encompasses all poten-
tial claims, even those that are “contingent, dependent, or condi-
tional.”6 These disclosure obligations “are at the very core of the
bankruptcy process and meeting these obligations is part of the price
debtors pay for receiving the bankruptcy discharge.”7

Although debtors are not required to list “hypothetical claims
that are so tenuous as to be fanciful,”8 the general rule is that “[t]he
debtor need not know all the facts or even the legal basis for the
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cause of action; rather, if the debtor has enough information … to
suggest that it may have a possible cause of action, then it is a
‘known’ cause of action such that it must be disclosed.”9

INADVERTENT FAILURE TO DISCLOSE
The doctrine of judicial estoppel applies only where the prior

inconsistent position occurred intentionally rather than through
“inadvertence or mistake.”10 The failure to disclose a cause of action
may be deemed inadvertent or mistaken where: (1) “the debtor lacks
the knowledge of the factual basis of the undisclosed claims” or
(2) “the debtor has no motive for concealment.”11 As a practical mat-
ter, it will be exceedingly difficult for a debtor who failed to dis-
close an employment claim from meeting the first factor, as courts
have found that such work-related claims are “central to [one’s]
daily activities.”12 With respect to the second factor, it is nearly
impossible for a debtor to establish that he or she had no motive
for concealment, for courts have acknowledged that “[i]t is always
in a [debtor’s] interest to minimize income and assets.”13

In addition, courts have rejected several additional excuses prof-
fered by debtors in an attempt to establish inadvertence. Specifi-
cally, a debtor’s lack of awareness of its statutory duty to disclose
such claims has been consistently deemed irrelevant.14 Similarly,
reliance upon incorrect legal advice is insufficient to establish the
requisite inadvertence.15 Courts have also found that a debtor’s ver-
bal notification of the bankruptcy trustee of a potential claim, rather
than through the mandated written bankruptcy schedules, does not
generally support a claim of inadvertence.16

EXCEPTIONS TO THE APPLICATION OF THE
JUDICIAL ESTOPPEL DOCTRINE

Courts have recognized several exceptions or mitigating fac-
tors to the application of the judicial estoppel doctrine. Perhaps most
importantly, courts have given great weight to whether the debtor
has sought to amend his or her bankruptcy schedules to include an
employment claim.17 However, the weight given depends upon the
timing of the amendment, for courts have noted that allowing a
debtor to “back-up, re-open the bankruptcy case, and amend his
bankruptcy filings, only after his omission has been challenged by
an adversary, suggests that a debtor should consider disclosing
potential assets only if he is caught concealing them. This so-called
remedy would only diminish the necessary incentive to provide the
bankruptcy court with a truthful disclosure of the debtor’s assets.”18

Courts have also refused to apply the doctrine when it is not
the debtor who is actually asserting the employment claim. For
example, if the bankruptcy trustee is the real party in interest with
respect to the litigation, courts have permitted the case to proceed.19

Similarly, the doctrine will not be applied by courts when an admin-
istrative agency such as the Equal Employment Opportunity Com-
mission (“EEOC”) is prosecuting the claim on behalf of a debtor.20

It may also be possible for a debtor to avoid application of the
judicial estoppel doctrine if he or she is merely seeking equitable
relief such as reinstatement rather than monetary damages that
would ordinarily have inured to the bankruptcy estate.21

IMPACT OF JUDICIAL ESTOPPEL IN THE
EMPLOYMENT CONTEXT

Counsel for Plaintiffs. Employment counsel for plaintiffs must
initially assess whether the judicial estoppel doctrine may be
applicable to a given dispute by determining whether a client who

has filed for bankruptcy has properly complied with their disclo-
sure obligations. Absent such compliance, counsel should imme-
diately seek to amend the client’s prior bankruptcy schedules to
include the employment claim, if necessary after reopening the
bankruptcy, or explore whether the bankruptcy trustee can assert
the claim on behalf of the client.

Counsel for Employers. Employment counsel for employers
must also immediately assess the potential application of the judi-
cial estoppel doctrine to a claim filed by a plaintiff who has pre-
viously filed for bankruptcy. Counsel should include, in its initial
discovery, requests regarding whether the plaintiff has filed for
bankruptcy and should also seek to determine the existence of any
potential mitigating circumstances that may preclude the applica-
tion of the judicial estoppel doctrine.

— END NOTES —
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tions omitted).
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11In re Coastal Plains, 179 F.3d at 210.  
12Cannon-Stokes v. Potter, 453 F.3d 446, 448 (7th Cir. 2006).
13Lewis, 141 Fed. Appx. at 426 (citations omitted); see also Barger v. City of Cartersville, 348

F.3d 1289, 1296 (11th Cir. 2003) (“Omitting the discrimination claims from the schedule of
assets appeared to benefit her because, by omitting the claims, she could keep any proceeds
for herself and not have them become part of the bankruptcy estate.”).

14See In re Coastal Plains, 179 F.3d at 212 (a debtor’s “lack of awareness of [a] statutory dis-
closure duty for its [claims] is not relevant.”); Kamont v. West, 83 Fed. Appx. 1, 3 (5th Cir.
2003) (unpublished) (same); Chandler v. Samford Univ., 35 F. Supp. 2d 861, 865 (N.D. Ala.
1999) (same).

15See generally In re Johnson, 345 B.R. 816, 824 (Bankr. W.D. Mich. 2006); Barger, 348 F.3d
at 1295; Cannon-Stokes, 453 F.3d at 449; Lewis, 141 Fed. Appx. at 427.

16See Hamilton v. State Farm Fire & Cas. Co., 270 F.3d 778, 784 (9th Cir. 2001) (“[N]otify-
ing the trustee by mail or otherwise is insufficient to escape judicial estoppel.”); Barger, 348
F.3d at 1296 (same); Lewis, 141 Fed. Appx. at 427; but see Eubanks, 385 F.3d at 895-97 (refus-
ing to apply the judicial estoppel doctrine based in part upon the fact that the plaintiff noti-
fied the trustee of the potential claim). 

17See generally Cannon-Stokes, 453 F.3d at 449-50; Eubanks, 385 F.3d at 895-97; Johnson, 345
B.R. at 824; see also FED. R. BANKR. P. 1009(a) (providing that a debtor’s schedules may be
amended as a matter of course before the closure of the bankruptcy case).

18Burnes v. Pemco Aeroplex, Inc., 291 F.3d 1282, 1284 (11th Cir. 2002).
19See In re FV Steel & Wire Co., ___ B.R. ___; 2006 WL 2536445 at *5; Wieburg v. GTE South-

west Inc., 272 F.3d 302, 206 (5th Cir. 2001).
20See EEOC v. Digital Connections, Inc., ___ F. Supp. 2d. ___; 2006 WL 2792219, *3 (M.D.

Tenn. 2006); EEOC v. Apria Healthcare Group, Inc., 222 F.R.D. 608, 613 (E.D. Mo. 2004).
An employer may still take the position that judicial estoppel precludes the debtor from obtain-
ing any personal recovery from such a suit by the EEOC.

21See generally Barger, 348 F.3d at 1296 (intimating that the debtor’s failure to disclose a
potential employment cause of action may have been suitable if she “only sought rein-
statement”). �

DEBTOR’S FAILURE TO DISCLOSE
POTENTIAL EMPLOYMENT CLAIM
MAY BAR LATER PURSUIT OF THAT
CLAIM
(Continued from page 19)



LEGAL EDUCATION
IN THE

NEW MILLENNIUM:
NO LAWYER

LEFT BEHIND?
Stuart M. Israel

Martens, Ice, Klass, Legghio & Israel, P.C.

When I was in law school, I had to walk five miles to and from
class in the snow, uphill both ways, just to be Socrateased into sub-
mission with relentless questions about A and B, their issue, and
the future ownership of Blackacre. Depressing, and not too use-
ful. That was some years ago but, as they say, plus ca change, plus
c’est la meme chose.

The “Question of the Month” posed by the ABA Section of
Litigation’s online Litigation Update for September 2006 was: “Did
law school adequately prepare you to be a lawyer?” The answer
from 93% of respondents was “no.” Seven percent answered
“yes.” Apparently no respondents were undecided.

I don’t think that there are all that many questions about pro-
fessional matters that would produce a 93% consensus among
lawyers. Does this mean that the bitter medicine of law school isn’t
even good for you? That would be like forcing yourself to eat Brus-
sels sprouts and then finding out they have no nutritional value.

Good for you or not, it seems that there is little doubt that law
school is bitter medicine, at least according to “a small but ener-
getic movement within legal academia” seeking “to ‘humanize’ the
law school experience.” These academics are “documenting a

high degree of depression among law students and lawyers.”
According to Student Lawyer: “Numerous studies have shown that
lawyers, however prosperous they may be, are a relatively unhappy
lot.”1

If the prosperous ones are unhappy, how do the rest feel?

Unhappiness apparently doesn’t begin with bar membership.
According to one study, “significant numbers of law students at the
University of Arizona were psychologically healthy when they
arrived, but within the first year developed major psychological dis-
tress that remained through law school and into the graduates’
careers. Anxiety, hostility, and depression ran eight to 15 times
higher than in the general population.”2

Anxiety, hostility, and depression? Business as usual.

The movement to humanize legal education is represented on
the Florida State University College of Law website. Proponents
of the movement “find cause for concern in our observations of law
students and in the research on, and reports of, problems in the legal
profession — including dissatisfaction, depression, excessive
work, substance abuse, and eroding professionalism.”3

The FSU website contains links and resources for law students,
lawyers, and law school teachers and administrators who must deal
with their own and others’ feelings of being repressed, depressed,
suppressed, oppressed, and just plain pressed.

Before you start explaining away your aberrant, depressive,
and obnoxious behavior with the law school abuse excuse, you
should know that not everyone has jumped on the Legal Humane
Society bandwagon.

In the latest Law Quadrangle Notes, University of Michigan
law professor James J. White dissents. He writes: “Assuming for
the sake of argument that law school causes anxiety and depres-
sion in students, I am not persuaded either that anxiety and its asso-
ciated psychological ills persist after law school or that they can
be prevented by even Herculean efforts at making law school more
humane.”4

“Until better data come forward,” Professor White writes, “I
will continue the traditional law teacher’s reign of pillage and
abuse.” “I do that happy in the belief,” he concludes, “that my hec-
toring will leave my students better, if momentarily sicker, lawyers.”

Sick or carefree, however, 93% of the lawyers responding to
the ABA Section of Litigation’s question aren’t quite as confident
as Professor White about the salutary efficacy of traditional legal
education. They don’t seem to see a positive nexus between their
professors’ efforts — humane or abusive — and their work as
lawyers.

— END NOTES —
1
Jane Easter Bahls, “Humanizing Law School” Vol. 31, No. 3 Student Lawyer (November 2002),
available at www.abanet.org/lsd/stulawyer/nov02/bahils.html.

2
Id.

3
See www.fsu.edu/academicprograms/humanizing_lawschool.html.

4
Vol. 49.1 Law Quadrangle Notes (Summer 2006), available at www.law.umich.edu/newsand-
info/LQN/summer2006/content.html. Professor White’s article is excerpted from his longer
article at 32 Ohio Northern University L. Rev. 287 (2006). �
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THE RULE
AGAINST
PERPETUITIES

“Your assignment for tomorrow is to write
25 pages on how to calculate ‘a life in

being plus 21 years.’”
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MICHIGAN SUPREME
COURT UPDATE

Kurt M. Graham
Varnum, Riddering, Schmidt & Howlett LLP

A Discrimination Claim Accrues On The Date An Adverse
Discriminatory Act Occurs

Joliet v Pitoniak, 475 Mich 30 (2006). On November 30, 2001,
Plaintiff filed suit alleging, in part, that she was constructively dis-
charged in violation of the Elliott-Larsen Civil Right Act
(“ELCRA”) based on discriminatory acts, or misrepresentations that
occurred prior to her resignation on November 30, 1998. The
employer filed a Motion for Summary Disposition asserting that
Plaintiff’s lawsuit was barred by the three-year statute of limita-
tions period set forth in MCL 600.5805(10). The Wayne County
Circuit Court denied Summary Disposition finding that Plaintiff
had three years from the last day she worked to file suit. The Court
of Appeals affirmed.

Following its decision in Magee v DaimlerChrysler Corp, 472
Mich 108 (2005), the Supreme Court stated that a distinction exists
between a constructive and discriminatory discharge claim. Since
“a constructive discharge is not a cause of action, but simply the
culmination of alleged wrongful actions that would cause a rea-
sonable person to quit employment,” a court must examine whether
discriminatory conduct occurred within the three years preceding
the filing of the complaint. Joliet, supra at 41. Since the employer
did not engage in any discriminatory conduct within the three-year
limitations period, the Supreme Court reversed the Court of
Appeals and granted Summary Disposition. In reaching its deci-
sion, the Supreme Court overruled its prior decision in Jacobson
v Parda Federal Credit Union, 457 Mich 318 (1998) (holding alle-
gations of constructive discharge could operate to extend the
applicable statute of limitations period to acts following outside the
statute of limitations).

Supreme Court Refuses To Recognize Exception To Respon-
deat Superior Doctrine

Zsigo v Hurley Medical Center, 475 Mich 215 (2006). This
case involved a lawsuit arising from a sexual assault by a nursing
assistant against an emergency room patient. The Supreme Court
refused to recognize an exception to the respondeat superior doc-
trine that an employer is liable for the torts of an employee acting
outside the scope of his, or her employment when the employee
is aided in accomplishing the tort by the existence of the agency
relationship. In reaching its decision, the Supreme Court voiced its
concern that “were we to adopt the exception we would potentially
be subjecting employer’s to strict liability” and noted that “employ-
ers will continue to be subject to liability for their negligence in
hiring, training, and supervising their employees.” Id. at 227.
Since the nursing assistant was not acting within the scope of his
employment during the sexual assault, the Supreme Court held that
the employer was not vicariously liable for his misconduct.

Common Law Arbitration Not Preempted by MAA
Wold Architects & Engineers v. Strat, 474 Mich. 223 (2006).

The Court, per Justice Kelly, held that common law arbitration is
not pre-empted by the Michigan Arbitration Act, MCL § 600.5001
et seq, and continues to exist in Michigan jurisprudence. In this case,
the parties’ arbitration agreement did not provide that the judgment
of any Circuit Court may be rendered regarding the arbitrator’s
award. In affirming the Court of Appeals, the Supreme Court
remanded the case back to the Circuit Court for consideration of
the motion by Wold Architects & Engineers to vacate the arbitra-

tion hearing (and subsequent award) involving a dispute regarding
payments to Strat & Associates pursuant to an employment agree-
ment between the parties.

In a concurring opinion, Justice Corrigan, joined by Justice
Young, Jr., wrote separately to urge the Legislature to “examine
whether it is prudent to retain the common-law revocation rule. The
common-law rule is rooted in an antiquated notion that arbitration
is an inferior method of resolving disputes. It undermines the well-
established doctrine that parties enjoy the freedom of contract.” �

GVSU AND MSU
WEB SITES FOR

PUBLIC SECTOR LABOR
LAWYERS AND
ARBITRATORS

Maris Stella (Star) Swift
Grand Valley State University has a new web site that

was developed primarily for its students studying collective
bargaining and labor law but the site is open to the public and
many labor lawyers and arbitrators have already found it help-
ful. The site has numerous public sector grievance arbitra-
tion awards that were contributed by arbitrators, attorneys,
public sector unions and employers. The awards are also sum-
marized by the arbitrator’s name and by issue. The names of
the parties in the award have been deleted or changed.
Awards are identified by the last name of the arbitrator (i.e.
Smith #1, Smith #2, etc.).

The site has a list of all MERC arbitrators and fact find-
ers and a resume for each neutral. The web site also has
numerous links that are relevant to the public sector labor
practice.

If you would like to look at the site go to:
http://www.gvsu.edu/arbitrations/

If you would like to contribute any public sector
grievance awards to the site please send them to me at:
swifts@gvsu.edu

Michigan State University also has a new web site fea-
ture that is currently not available but will be in the near
future. The Labor and Industrial Relations Library web site
will have numerous public sector labor agreements. In addi-
tion, the site will provide pertinent information about cities,
counties and townships that will be useful in collective bar-
gaining. The site will also link collective bargaining agree-
ments to relevant fact finding and Act 312 awards. The
Labor and Employment Section has provided funding for this
web site.

When this feature is available you will be able to view
the contracts at: http://www.lib.msu.edu/coll/main/lir/

If you would like to contribute current public sector labor
contracts to this site please send them to the MSU LIR librar-
ian, Laura Leavitt at: Leavitt9@msu.edu

Current arbitration awards and labor contracts are won-
derful teaching tools for our students. Grand Valley State Uni-
versity and Michigan State University hope that you will con-
sider taking the time to e-mail us your awards and contracts.
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THE JOY OF
LABOR LAW

We are all Supervisors, Now. Oakwood Health-
care, Inc., 348 NLRB No. 37; Golden Crest Health-

care Center, 348 NLRB No. 39; Croft Metals, Inc., 348
NLRB No. 38 (Sept. 29, 2006).

The Board majority took the opportunity, as they put it
grandly, to “refine the analysis to be applied in assessing super-
visory status. That refined analysis honors our responsibility
to protect the rights of those covered by the Act; hews to the
language of Section 2(11) and judicial interpretation thereof,
most particularly the guidance provided by the Supreme
Court in Kentucky River and other decisions; and endeavors
to provide clear and broadly applicable guidance for the
Board’s regulated community.” “Protect the rights of those cov-
ered by the Act”?

Translated by unions into plain English: We are gonna
make it easier to deny employees rights under the NLRA. As
Jethro Tull might say, “You lack genuine authority to be
management, but direct too much to be an ‘ordinary
employee.’”

The Board minority warned: “Today’s decision threatens
to create a new class of workers under Federal labor law: work-
ers who have neither the genuine prerogatives of management,
nor the statutory rights of ordinary employees. Into that cat-
egory may fall most professionals (among many other work-
ers), who by 2012 could number almost 34 million, account-
ing for 23.3 percent of the work force.”

Is that all? And I was starting to worry.

Repugnancy at the Board and the “Deferred Workers
Program.” As a member of the “Board’s regulated commu-
nity,” maybe I am “thick as a brick” but can’t we all get along?
The Board seems like it is an unstoppable locomotive, and it
just will not stop creating “new classes of workers.” In three
other decisions, the Board made clear that it will defer to arbi-
tration awards (under its “clearly repugnant to the Act” stan-
dard) and dismiss even meritorious ULP charges even where
an arbitrator upheld a ;discharge because the employee handed
out a leaflet complaining about deductions from paychecks!
See Kvaerner Philadelphia Shipyard, Inc., 347 NLRB No. 36
(2006); Aramark Services, Inc., 344 NLRB No. 68 (2005); and
Smurfit-Stone Container Corp., 344 NLRB No. 82 (2005). In
Kvaerner, for example, the Board declared dead a ULP charge
even though the employee was fired for handing out a leaflet
to three coworkers complaining about what he thought were
excess deductions from their paychecks. The arbitrator found
the employer did not make any improper deductions and the
employee should have inquired of management before he gave
a leaflet/memo to three coworkers and accused the employer
of improper deductions. But maybe all he needed was a math
refresher course! Anyway, putting an arbitral stamp of approval
on firing the employee for exercising his right to engage in pro-
tected, concerted activity — i.e., complaining to co-workers

about the boss — just isn’t clearly repugnant to the Act any-
more. I guess the Board created another “new class of work-
ers” which I call the “deferred worker program.”

Deferral, Shemferral: Speaking of deferral, repugnancy
and the Board “community,” deferral is big part of the Board’s
practice or should I say, lack of practice. 11 to 15% of all unfair
labor practice charges are deferred by the NLRB each year.
That is around 2500 cases a year. Region 7 in Michigan
accounts for about 170, and by my count, of those, about 40
of those cases are mine. There is pre-arbitration deferral
(a.k.a. Collyer/Dubo) and post-arbitration (a.k.a. Speil-
berg/Olin). To paraphrase Julius Caesar’s Veni, Vidi, Vici: Filed,
Deferred, Dismissed: Fidi, Deferi, Dismissi.

Throw the Kitchen Sink at Plaintiff. When the Board
is not deferring to some baby-splitting arbitration award that
I should have won, or throwing out my election petitions
because every employee in the workplace is a supervisor, I am
defending a 34-count, 115 paragraph complaint in a ADA or
ADEA case.

In a classic example of a plaintiff who seeks to “throw the
proverbial kitchen sink into this case.” Campbell v. Alliance
Nat., 107 F.Supp.2d 234, 248 (S.D.N.Y., 2000), I asked a fed-
eral judge to throw the proverbial sink at the plaintiff, espe-
cially since the plaintiff failed to sue within 90 days of his
EEOC right to sue letter. The plaintiff even alleged, among
other things, that the union discriminated “on account of dis-
ability in violation of Age Discrimination in Employment Act.”
I know only an “E” distinguishes the ADA from the ADEA,
but is it too hard to tell us what statute we are being sued under?

Lifting the Veil. Witnesses cannot hide behind a veil, so
ruled Hamtramck state district judge Paul Paruk in dismiss-
ing the claim of a Muslim woman who refused to remove her
veil while testifying. The judge insisted the woman remove her
niqab, an Islamic veil that covered her entire face except her
eyes or, he warned, she would lose her case against a rental
car company. The judge said he needed to see her face to judge
her truthfulness and demeanor. She refused and lost. (I guess
she had to return the car?) In ruling that a witness cannot hide
behind the veil so to speak, Judge Paruk did the right thing.
Last time I looked, our legal system was not based on Sharia,
Islamic law.

The ruling works for court, but does not apply in other con-
texts. For example, the veil legal issue would not be a prob-
lem at Lion games, where most fans already cover their faces
with bags, and rightly so.

Need to understand the differences between the burqa,
hijab, chador? Or, need to understand Shaira but can’t read
Arabic or Farsi? Go to a great web site: Middle East Media
Research Institute (MEMRI), which explores the Middle
East through the region’s media. MEMRI provides timely
translation of Arabic, Persian, and Turkish media, as well as
original analysis of political, ideological, intellectual, social,
cultural, and religious trends in the Middle East.
http://memri.org.

— John Adam
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INSIDE LAWNOTES
• Julia Turner-Baumhart addresses when employers must anticipate criminal and other

reprehensible behavior.

• John Holmquist reviews (1) the U.S. Supreme Court’s Burlington Northern decision and
(2) the Seventh Circuit’s views on enforcing arbitral subpoenas served on non-parties under
Section 301.

• Stuart Israel looks at (1) judicial disapprobation and (2) the new concern for those repressed, depressed,
suppressed, oppressed, and just plain pressed by the law school experience.

• Kelly Reske reports on the Michigan Civil Rights Commission’s views on contraceptive equity and SOAHR director
Peter Plummer addresses administrative hearings in MERC cases.

• Bill Saxton looks at the unconstitutionality of taxing non-physical damages.

• Joe Starr and Jason Shinn dissertate on digital data destruction and employer liability.

• Darcie Brault previews the 2007 LEL Section Mid-Winter program.

• Janet Lanyon peruses the Pension Protection Act of 2006 while Tim Howlett and Ryan Mulally consider
employment claims and bankruptcy filings

• Labor and employment decisions from the U.S. Supreme Court, the Sixth Circuit, the Eastern and Western Districts,
the Michigan Supreme Court and Court of Appeals, the NLRB and MERC, MIOSHA, MDCR and EEOC news,
websites to visit, a cartoon by Maurice Kelman, and more.
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