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The late Justice William J. Brennan, Jr. was a member of the
Supreme Court for 34 years, from October 15, 1956 until his July
20, 1990 retirement. Before his 1956 election-eve appointment by
President Eisenhower during a Senate recess, Justice Brennan was
a trial judge and an associate justice of the New Jersey Supreme Court. 

Before his judicial service, Justice Brennan was a management
lawyer. Justice Hugo Black wrote shortly after Brennan’s appoint-
ment: “I like the new justice very much. Maybe he has been a labor
lawyer for business but so far his approach to cases does not indi-
cate such lawyers do not have just as much desire to do justice as
lawyers that represent the labor unions themselves.” R. Newman,
Hugo Black473 (1994). In fact, Justice Brennan’s background was
rooted in labor and Democratic politics. Brennan “had grown up
on the poor side of Newark and learned the rough-and-tumble of
politics from his father, an Irish immigrant, who was by turn a union
leader, a Democratic politician, and a police commissioner.” B.
Woodward and S. Armstrong,The Brethren17 (1979). 

When Justice Brennan was appointed, the Court consisted of
Chief Justice Earl Warren and Associate Justices Hugo Black, Stan-
ley Reed, Felix Frankfurter, William Douglas, Harold Burton, Tom
Clark and John Harlan. When Justice Brennan retired, the Court
consisted of Chief Justice Rehnquist and Associate Justices White,
Marshall, Blackmun, Stevens, O’Connor, Scalia and Kennedy. Dur-
ing his years on the court, Justice Brennan served with 22 other jus-
tices. He was succeeded by Justice David Souter. 

Justice Brennan wrote more than 1,350 opinions, including 461
majority opinions. His most significant cases, according to many
scholars, were Baker v. Carr, 369 US 186 (1962) (one person, one
vote) and New York Times v. Sullivan, 376 U.S. 254 (1963) (libel
and the First Amendment). His place in history is secured, how-
ever, by both the length of his service and the power of his opin-
ions. His opinions, from Putnam v. Commissioner, 352 US 82
(1956) to Metro Broadcasting v. FCC, 497 U.S. 547 (1990), span
145 volumes of the United States Reports.

Justice Brennan played a major role in the development of
modern American labor law. He authored many important labor
opinions, generally agreeing with positions advocated by the
NLRB or unions. His first labor case was Textile Workers Union
v. Lincoln Mills, 353 US 448 (1956). He joined the five member
majority in an opinion by Justice Douglas which established the
right of a labor union to sue in federal court to compel arbitration
under Section 301 of the Labor Management Relations Act. Jus-
tice Brennan announced the Court’s opinions in the 1960 Steel-
workers’Trilogy. He authored the majority opinion in Boys Mar-
kets v. Retail Clerks Local 770,398 U.S. 235 (1970), authorizing
federal courts to enjoin strikes in violation of a no strike clause.

In his last labor case, he joined the majority in United Steelwork-
ers v. Rawson, 495 U.S. 362 (1990), to overturn on preemption
grounds a state court negligence judgment against a union. 

Several other cases illustrate Justice Brennan’s prominent
role in the development of modern labor law. In NLRB v. Allis-
Chalmers, 388 U.S. 175 (1967), writing for a five member major-
ity, Justice Brennan upheld a NLRB ruling that the UAW had a right
to fine members who crossed picket lines and worked during a
strike. Justice Brennan wrote:

National labor policy has been built on the premise that by
pooling their economic strength and acting through a labor
organization freely chosen by the majority, the employees of
an appropriate unit have the most effective means of bargaining
for improvements in wages, hours, and working conditions. 

In Machinists v. Wisconsin Employ. Rel. Comm., 427 U.S. 132
(1976), Justice Brennan wrote the majority opinion holding that
federal labor policy pre-empts the authority of a state labor rela-
tions board to order a NLRA-covered union and its members to
cease refusing overtime work. In a Title VII case, Justice Brennan
upheld an affirmative action plan agreed to by the Steelworkers and
Kaiser Aluminum designed to eliminate the racial imbalance
among craftworkers. United Steelworkers of America v. Weber,443
U.S. 193 (1979).

Justice Brennan wrote the majority opinion finding that a
Detroit Teamsters Local 247 member engaged in concerted activ-
ity under the NLRA when he invoked his contract right to refuse to
drive an unsafe truck. NLRB v. City Disposal Systems, 465 U.S. 822
(1984). Justice Brennan recognized that in enacting NLRA Section
7, “Congress sought generally to equalize the bargaining power of
the employee with that of his employer by allowing employees to
band together in confronting an employer.” 465 U.S. at 835.

In his dissenting opinion in Belknap, Inc. v. Hale, 463 U.S. 491,
525 (1983), Justice Brennan recognized that a “union’s most impor-
tant economic weapon is the strike.” He rejected the majority’s view
that the NLRA does not pre-empt a breach-of-contract action by
replacement workers. He argued that permitting a state cause of action
would “frustrate the strong federal interest in ending strikes and set-
tling labor disputes.” 463 U.S. at 533. He wrote: “strikes, are to some
extent, ‘war’.” Recent local history bears this out. 

The “Brennan Court” is an apt title for his tenure even though
he was not chief justice. From Baker v. Carrto Texas v. Johnson,
491 U.S. 397 (1989)(flag burning), Justice Brennan acted on his
“central belief that the purpose of the Constitution, and the Court’s
mission in interpreting it, was to advance the human dignity of all.”
S. Wermeil,Justice on a Grand Scale, Newsweek, August 4,
1997, p. 72. Judge Bork, while noting Justice Brennan’s “preem-
inence in framing our constitutional laws for a third of a century,”
believed he improperly injected his moral views into the consti-
tution, reading into it a “human dignity” clause. R. Bork,The Tempt-
ing of America219-20 (1990). President Eisenhower is reputed to
have said that his “second biggest mistake” was appointing William
Brennan to the Court. His first, of course, was appointing Earl War-
ren. Other presidents should make such “mistakes”.
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THE VIEW
FROM

THE CHAIR

As we complete our Section preparations for our busi-
ness meeting, seminar, reception and dinner in conjunc-
tion with the State Annual Meeting in Detroit on Septem-
ber 17,I am reminded that my tenure as chair of our
extraordinary Section is almost over.

Today, the Section of Labor and Employment Law
has more than 2,500 members and is still growing. Our
Section Council publishes this quarterly journal of writ-
ings,addressing legal developments,trends in the law,
practice skills and professional issues which has become
required reading in our field of law. Our Section Coun-
cil has conducted and sponsored legal education programs
throughout the year. We also became co-sponsors of the
Gottfried Symposium and strengthened our relationship
with the Institute of Continuing Legal Education in co-
sponsoring the annual labor and employment law two-day
seminar. We participated in providing scholarship assis-
tance to students focusing on labor and employment law.
The Section joined with ICLE to create an Internet pres-
ence to provide additional resources and information to
Section members. This year the Labor and Employment
Law Section established the Section’s Distinguished Ser-
vice Award. The first recipient,Ted Sachs,was presented
the Award at the Section’s mid-winter meeting. 

In my view, one of the principal values of active par-
ticipation in the Labor and Employment Law Section is
the opportunity to develop strong and truly collegial
relationships in our field with advocates with widely
diverse views. I know these relationships are valuable to
me and no doubt beneficial to my clients as well. I am con-
vinced these relationships broaden our vision and enhance
our judgment.

I encourage members of the Section to become more
active in all the activities of the Section. We will com-
mence the 1997-1998 year under the leadership of Chair-
elect Shel Stark.

As my term draws to a close, I extend a heartfelt
thanks to Shel Stark, Janet Cooper, Virginia Metz,Stu
Israel and the other Council members whose hard work,
dedication and support made it possible for me to finish
my year as Chair with a great sense of accomplishment
and satisfaction.

Best Regards,

Ronald R. Helveston,Chair
Labor and Employment Law Section
of the State Bar of Michigan



EEOC GUIDANCE ON
PSYCHIATRIC DISABILITIES

Adele Rapport
Regional Attorney, EEOC

and
Evelyn Sullen

Trial Attorney, EEOC1

The Equal Employment Opportunity Commission issued
EEOC Enforcement Guidance on the Americans with Disabilities
Act and Psychiatric Disabilities on March 25,1997. This article
summarizes the 38 page Guidance, addresses some of the contro-
versial issues and provide some practical suggestions in handling
Americans with Disabilities Act cases involving claims of psy-
chiatric disabilities. 

The Guidance created some controversy in the press which was
somewhat puzzling, as a close review of the Guidance demonstrates
its consistency with prior guidance on related issues in the Tech-
nical Assistance Manual issued in January, 1992 and the Defini-
tion of Disability issued in 1995.2 Perhaps some of the controversy
was generated because individuals unfamiliar with the ADA may
not have realized that it covered individuals with psychiatric dis-
abilities. Those of us who practice in this area have always been
aware that the statute itself specifically covers individuals with men-
tal impairments. 42 U.S.C. § 12102(2)(1994); 29 C.F.R. § 1630.2(g)
(1996). Moreover, the ADA has frequently been applied in the con-
text of individuals with psychiatric disabilities. More specifically,
a substantial percentage of the Commission’s charges (approxi-
mately 13%) are based on emotional or psychiatric impairment and
a substantial portion of the reported cases involve issues concerning
such disabilities. Accordingly the Guidance simply clarif ies the
Commission’s longstanding position on the application of the
ADA to this protected group.

Definition of Disability
The Guidance initially focuses on the definition of disability

in the context of psychiatric impairments. It defines a mental
impairment and gives examples of covered impairments. Guidance
at 2. While the Diagnostic and Statistical Manual of Mental Dis-
orders IV (DSM-IV) is a good resource for EEOC investigators and
practitioners in ascertaining whether a particular impairment is a
disability, the Guidance clarifies that not all DSM-IV diagnoses are
disabilities within the meaning of the ADA. Id. at 3. Traits such as
stress,irritability, chronic lateness and poor judgement are not dis-
abilities, but they may be manifestations of a mental impairment.
Id. at 2.3 See also, Fenton v. Pritchard Corp., 926 F. Supp. 1437,
1445 (D. Kan. 1996)(violent person with poor impulse control not
covered by ADA); Pouncy v. Vulcan Materials Co.,920 F. Supp.
1566, 1580 n.8 (N.D. Ala 1996) (poor judgment and impulse
control is not a mental condition covered by the ADA).

Major life activities which may be substantially limited by a
mental impairment are discussed and examples are given. Such
activities include sleeping, concentrating, caring for oneself and
working. Guidance at 5. While there was some controversy about
including sleeping in the list of major life activities, the Interpre-
tive Guidance issued with the ADA Title I Regulations made
clear that the initial list of major life activities was not intended to
be exclusive. See 29 C.F.R. § 1630.2(I) (1996). Moreover the Guid-
ance makes clear that a person is not substantially limited in
sleeping merely because they have some trouble getting to sleep
or occasionally sleep fitfull y. Guidanceat 5 n.16. Rather, they need

to be significantly restricted as compared to the average person in
the general population,e.g. only 2-3 hours a night on a regular basis.
Id. at 11-12.

In any event, practitioners should ascertain whether the
claimed psychiatric impairment effects one or more of these (or
other) major life activities and the extent and duration of the lim-
itation on that activity. For example, a person with dysthymia, a
depressive disorder, may chronically experience depression for sev-
eral weeks during which time they may be significantly restricted
in their ability to sleep, concentrate, care for themselves and/or
work. The Guidance clarifies that a mental impairment may be cov-
ered if it is chronic, or lasts for more than several months and sig-
nificantly restricts a major life activity during that time. Guidance
at 8-9; See alsoClark v. Virginia Bd. of Bar Examiners,861 F. Supp.
512,516 (E.D. Va. 1994)(plaintiff ’s recurrent depression does con-
stitute a disability).

The Guidance also discusses the substantial limitation issue and
states that the determination of whether a person is substantially lim-
ited in a major life activity is made without regard to the corrective
effects of medication. This too is consistent with the Regulations.
See29 C.F.R. §1630.2(j) and Liff v. Secretary of Transp.,1994 WL
579912 (D.D.C.,Sept. 22,1994)(relies on EEOC Interpretive Guid-
ance and holds depression controlled by medication is a disability
under the Rehabilitation Act). The effect of medication should also
be considered in determining whether the individual is disabled. See,
e.g.,Guice-Mills v. Derwinski,967 F.2d 794,796 (2d Cir. 1992)(plain-
tiff covered by the Rehabilitation Act where her depressive illness
and medication regime prevented her from reporting to work at 8:00
a.m.); Fehr v. McLean Packaging Corp.,860 F. Supp. 198,200 (E.D.
Pa. 1994) (employee who was taking medication for depression which
caused shortness of breath when confined to warm areas was cov-
ered by the ADA). From a practical standpoint,in determining
whether an individual with a mental impairment is covered by the
ADA, practitioners should ascertain the individual’s use of medi-
cation,the need for regular therapy and should question treating health
care professionals as to whether the individual would be able to care
for themselves,interact with others,concentrate on work if they did
not use medication. The individual should be asked about their pre-
medication condition,the effect of the medication,and any changes
in dosages. Guidanceat 8.

Disclosure of Disability
In addition to dealing with the definition of disability issue,

the Guidance deals with disclosure of disability issues. Guidance
at 13-17. The Guidance provides examples of prohibited and per-
mitted inquiries and is consistent with the Commission’s earlier
Guidance on pre-employment and disability related questions4. Of
course the confidentiality requirements concerning medical con-
ditions also apply to psychiatric information. Id. at 17. These pro-
visions not only prohibit an employer from telling coworkers
about an employee’s medical condition,they also prohibit an
employer from revealing the fact that an employee is being accom-
modated. Id. at 18. 

Reasonable Accommodation
The Guidance also deals with accommodation issues and

again is consistent with prior guidance and the Regulations. Indi-
viduals with psychiatric disabilities must make the need for an
accommodation known, but it is not necessary to specifically
mention the ADA or refer to reasonable accommodation. For
example an employee could ask for time off because he is depressed
and stressed. Guidanceat 19. See alsoBultemeyer v. Fort Wayne
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Community Sch., 6 AD Case. 67 (7th Cir. 1996)(employee with
known disability effectively requested accommodation by stating
that he could not handle the particular job and submitting a psy-
chiatrist note; court noted that employer should have engaged in
interactive accommodation under the circumstances). Accommo-
dation requests do not need to be in writing, nor do they need to
be from the employee himself. Guidanceat 20-21. See also
Schmidt v. Safeway, 864 F. Supp. 991,997 (D. Or. 1994) (doctor
can request accommodation even if not expressly authorized).

Unlike the Michigan Handicappers’Civil Rights Act ,M.C.L.A.
§ 37.1101 et seq.,the ADA does not impose a time frame for request-
ing an accommodation. It can be requested at any time and an
employer can request documentation of the need for an accom-
modation when the need for an accommodation is not obvious. Guid-
anceat 21-22. Appropriate documentation may require the employee
to sign a limited release so the employer can obtain pertinent med-
ical records from a health care practitioner. The employer can require
an employee to be examined by a doctor of its choice as to the need
for an accommodation,as long as the employer pays all costs asso-
ciated with the visit.Guidanceat 22-23. 

The Guidance provides examples of appropriate accommo-
dations in psychiatric disability cases and suggests resources for
such accommodations. Guidance at 24-25. The suggested accom-
modations include modified work schedules,changes to the work-
place or equipment,changes to workplace policies or methods of
supervision,and job coaches. Id. at 23-28.5

Employers would be wise to fully explore possible accom-
modations through an interactive discussion with the employee,
review of appropriate medical records and efforts to contact out-
side entities such as the Job Accommodation Network to obtain
ideas for effective accommodations. If this has not been done,
employers may be exposed to ADA liability. In any event a good
faith effort to accommodate may provide a defense to a potential
punitive damage claim. See1991 Civil Rights Act, 42 U.S.C.A. §
1981a et seq. (West 1997).

Conduct Standards
The Guidance has a separate section on conduct standards. This

section clarif ies that employers may discipline employees for
violating a workplace conduct standard, even if the misconduct
resulted from a disability, provided that the conduct standard is job
related and consistent with business necessity. While this section
generated some controversy, it is reasonable to use the oft cited “job
related and consistent with business necessity”legal standard in
this context. The alternative to application of this legal standard
would be to allow employers to issue and implement codes of con-
duct which could intentionally or unintentionally have adverse
effects on individuals with psychiatric disabilities,even if the par-
ticular prohibited conduct is not job related for the position in ques-
tion. Such a result would clearly be contrary to the language and
the purpose of the ADA. See, 42 U.S.C. § 12112(b)(6). 

Application of this standard will not prevent employers from
disciplining employees for theft, threats of violence, or other
inappropriate workplace conduct even if such conduct is related to
a disability, if the conduct rule is job related and consistent with
business necessity. See e.g., Harris v. Polk County Iowa,103 F.3d
696,697 (8th Cir. 1996)(employees fired from prosecutor’s office
due to shoplifting need not be rehired to same job even if shoplift-

ing was symptom of mental illness); Bunerity v. CVSI Pharmacy,
925 F. Supp 89,94 (D. Mass 1996)(employer could terminate plain-
tiff with depressive disorder who repeatedly violated sexual harass-
ment policy). However, some conduct rules would not meet that
standard in a given case. Thus the Commission cites the example
of an individual who is poorly dressed, abrupt and rude with co-
workers as result of a psychiatric disability. He works alone in a
warehouse, has little interaction with co-workers and none with the
public. Application of a dress or demeanor code to him would not
necessarily be job related and consistent with business necessity.
Guidanceat 30. On the other hand if the same employee held a
receptionist position the dress and demeanor code could be job
related and consistent with business necessity. 

In any event,practitioners should be aware that the uniform
application of a conduct standard to a person with a psychiatric dis-
ability in a context where it does not meet the job related legal stan-
dard may result in an ADA violation.

Dir ect Threat
Following the Conduct Standard section,the Guidance dis-

cusses the direct threat defense. The employer must demonstrate
that the individual with a psychiatric disability poses a significant
risk of substantial harm to the health and safety of himself or others
which cannot be eliminated or reduced through accommodation.
This assessment must be made on an individualized basis,relying
on current medical knowledge and/or the best available objective
evidence.6

The employer must identify the specific behavior that poses
a direct threat and cannot rely on a history or treatment for a psy-
chiatric disability. Guidance at 33-34. Employers can refuse to hire
someone based on a history of violence or threats of violence if it
can show that the individual poses a direct threat. Id. However, a
history of suicide attempts may not meet that standard. Id. at 35.
A history of psychiatric disability may prevent individuals from
obtaining a professional licence. If so,and if the license is required
for the job in question,an employer may refuse to hire a person
with a psychiatric disability f or that reason. However the EEOC
will coordinate with the Department of Justice if there is an alle-
gation that the licencing procedure itself discriminates against indi-
viduals with psychiatric disabilities. Id. at 36. 

The Guidance should be helpful to practitioners dealing with
potential ADA claims in the context of an alleged psychiatric dis-
ability. It covers the key issues in this area,including the contro-
versial issues and clarif ies the Commission’s position on those
issues. It also provides pertinent statutory and case law citations
as well as examples of how the Guidance would apply in various
workplace scenarios. 

———— END NOTES ————
1Adele Rapport is the Regional Attorney for the Detroit District Office of the EEOC. Evelyn
Sullen is a Trial Attorney in that office. The views stated in this article are their own and do
not constitute EEOC policy or guidance.

2See EEOC Technical Assistance Manual § 2.2 (1992); EEOC Compliance Manual § 902,Def-
inition of the term “Disability”, 8 FEP Manual (BNA) 405:7251 (1995). 

3The ability to get along with others,handle stress,good judgment and reliable attendance may
be essential functions of a particular job. See Pesterfield v. Tennessee Valley Authority, 941 F.2d
437,441-42 (6th Cir. 1991) (pre-ADA case holding ability to get along with supervisor and
co-workers is essential function of tool crib attendant job); Johnston v. Morrison, 849 F. Supp.
777,778-9 (N.D. Ala. 1994) (ability to handle stress was essential function of waitress job;
Scarbrough v. Runyon, 92 F.3d 1187 (7th Cir. 1996) (unpublished)(letter carrier with depres-
sion resulting in inability to maintain a regular work schedule was not qualified for job).

4See, EEOC Enforcement Guidance on Preemployment and Disability-Related Questions
and Medical Examinations, 8 FEP Manual (BNA) 405:7192 (1995)

5The suggested accommodations are consistent with prior Commission Guidelines in this area.
See, Technical Assistance Manual § 3.5 (1992).

6This section is consistent with the regulations defining direct threat. See, 29 C.F.R. pt. 1630
app. § 1630.2(r) (1996).
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NLRB PETITION FOR 10( j )
INJUNCTION DENIED IN
DETROIT NEWSPAPERS

CASE; NLRB TO APPEAL TO
SIXTH CIRCUIT

On June 19,1997,Administrative Law Judge Thomas R.
Wilks issued his 113-page decision in the Detroit Newspapers case.
Judge Wilks found that the DNA, the Detroit News and the Detroit
Free Press committed multiple unfair labor practices and that
these ULPs caused or prolonged the strike, which started July 13,
1995. Detroit Newspapers,et al, 7-CA-37361,et al. Judge Wilks
ordered the newspapers to “reinstate all ULP strikers to their for-
mer positions of employment,displacing, if necessary, any replace-
ment employees hired since July 13, 1995.” The six striking
unions made unconditional offers to return to work in February
1997. The newspapers refused to reinstate most strikers. The
Board authorized the General Counsel to seek injunctive relief in
federal district court, directing reinstatement of the strikers.

On August 14,1997, U.S. District Judge John Corbett
O’Meara, in Schaub v. Detroit Newspapers,et al, U.S. Dist. Ct.,
E.D. Mi., No. 97-CV-73266,155 LRRM 3040,denied injunctive
relief. Excerpts from Judge O’Meara’s opinion and order are
reprinted below, as is NLRB General Counsel Fred Feinstein’s state-
ment that an appeal will be filed. 

OPINION AND ORDER DENYING 
INJUNCTIVE RELIEF:

Before the court is the National Labor Relations Board’s
(“the Board”) July 7, 1997 Petition for an injunction pursuant to
section 10(j) of the National Labor Relations Act, as amended,
(hereinafter NLRA or the “Act”). Petitioner seeks the reinstatement
of certain employees of the Detroit Newspaper Agency (DNA) who
worked at the Detroit Newsand the Detroit Free Press, and edi-
torial employees of the Newsand Free Press, all of whom went on
strike July 13,1995. [Opinion,p. 1.]

* * *
II. LA W: STANDARDS FOR RELIEF

The merits of unfair labor practice charges are to be determined
by the National Labor Relations Board, subject to review by the
appropriate appellate court. “But because administrative review can
be slow, Congress provided the Board in § 10(j) of the Act with
the ability to petition a district court to enjoin alleged unfair labor
practices pending Board review of the substantive evidence of those
practices.” Calatrello v. “ Automatic” Sprinkler Corp. of America,
55 F.3d 208,212 (6th Cir. 1995). Section 10(j) bestows upon dis-
trict courts “jur isdiction to grant to the Board such temporary relief
or restraining order as it deems just and proper.” 29 U.S.C. § 160(j). 

The circuits are split on the issue of the appropriate legal stan-
dard governing section 10(j) injunctions. In the Sixth Circuit, the
district court must make two findings:

First,the court must find there is “reasonable cause”to believe
that the alleged unfair labor practice has occurred. Second,
if such reasonable cause is found to exist,the court must then
determine whether injunctive relief is “just and proper.”
“ Automatic” Sprinkler, 55 F.3d at 212. [Opinion,p. 6.] * * *

III. ANALYSIS
C. “Reasonable Cause”

Because the unfair labor practice charges upon which Com-
plaint II (and the Petition for relief here) is based cannot stand apart
from the survival on review of the ALJ’s findings of illegal activ-

ity based on Complaint I,the conclusion follows that the Board has
not carried its burden of demonstrating “reasonable cause,” even
against a “relatively insubstantial”standard. SeeGottfried v.
Frankel, 818 F.2d 485,493 (6th Cir. 1987)[.] [Opinion,p. 15.]

* * *
D. “J ust and Proper”

* * * The court has considered whether, and how, the cir-
cumstances of this case relate to the possible frustration of the
Board’s remedial powers,with particular attention to the Board’s
assertion that a failure to grant the injunctive relief prayed for would

1. erode union support;
2. scatter former strikers; and
3. promote or create an enhanced impediment to bargaining.

Both as to the possible erosion of union support and scattering,
which are, of course, closely related, the court finds that no addi-
tional legally cognizable enhancement of these impacts will occur
in the absence of injunctive relief after a strike already two years
and one month old. No order of the court will predictably repair
erosion and scattering which has occurred to date. The court does
not recognize that speculating about further erosion and scattering
can be a basis for concluding that failure to grant an injunction will
frustrate the remedial powers of the Board.

The court further finds that the failure to grant injunctive relief
will not frustrate the Board’s remedial powers by creating or
enhancing impediments to the bargaining. The parties have con-
tinued to bargain throughout the strike and remain unable to agree
on hundreds of issues. The Board has not provided evidence that
the reinstatement issue has impeded bargaining progress. [Opin-
ion, p. 16-17.] * * *

IV. CONCLUSION
Was the strike against the newspapers an unfair labor practice

strike, or not? That is the question the appropriate process must
answer, and answer affirmatively and finally, before it can impose
the remedy sought here, reinstatement of former strikers, dis-
placing replacement workers if necessary.

The Board has had unfair labor practice charges before it in
this case since even before the strike commenced, more than two
years and one month ago. The Board’s ALJ had the matter before
him from October 1996 (the close of trial) to June 1997,almost a
full gestation period, before ruling and recommending an order to
the Board. The Board now asks the court to plunge into this dif-
ficult and, in many ways, tragic, labor dispute and impose a final
remedy two weeks after the case was submitted to it at oral argu-
ment.

Not good process. And not an appropriate use of section
10(j), and therefore not,as the court has ruled, “just and proper.”

The Board should expedite its review of this matter. It can be
done. The reviewing court of appeals,if there is one, should also
deal promptly with the issues brought to it. Only then should a rem-
edy be imposed, if one is appropriate.

Not now. [Opinion,pp. 17-18.]

STATEMENT BY NLRB GENERAL COUNSEL 
FRED FEINSTEIN (August 15, 1997):

After carefully reviewing the judge’s opinion,I continue to
believe we have a strong case and that the judge erred in failing to
give the requested injunctive relief under Section 10(j) of the
National Labor Relations Act. I believe that the record facts
demonstrate that an injunction is necessary to preserve the integrity
of the bargaining process and that effective enforcement of the Act
requires injunctive relief. This leads me to the conclusion that an
appeal is necessary. Therefore, we have decided to appeal the deci-
sion of the District Court judge and will be filing the appeal
before the Sixth Circuit Court of Appeals in the next few weeks.
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THE INTERPLA Y BETWEEN
THE AMERICANS WITH
DISABILITIES ACT AND

U.S. DEPARTMENT OF
TRANSPORTATION SAFETY

REGULATIONS
David A. Whitcomb

Trial Attorney, EEOC

The Americans with Disabilities Act prohibits employers
from discriminating against “qualified” individuals with disabil-
ities. An individual is notqualified for a position if the individual
poses a “direct threat to the health or safety of other individuals in
the workplace.” 42 U.S.C. § 12113. The ADA defines a direct threat
as “a significant risk to the health or safety of others that cannot
be eliminated by reasonable accommodation.” 42 U.S.C. §
12111(3). In determining whether an individual poses a direct threat,
an employer is generally obligated to conduct an individualized
assessment of the individual’s present ability to perform the essen-
tial functions of the position. 29 C.F.R. § 1630.2(r). Such an
assessment must be based upon “a reasonable medical judgment
that relies on the most current medical knowledge and/or on the
best available objective evidence.” 29 C.F.R. § 1630.2(r).

The employer’s general obligation under the ADA to conduct
an individualized assessment of an individual’s ability to perform
a job safely is obviated if another federal law or regulation prohibits
an individual from working in a particular position because of a
disability, as other federal laws preempt the ADA. Therefore, the
employer’s obligation to comply with another federal law or reg-
ulation is a complete defense to an action that “would otherwise
be required” by the ADA. 29 C.F.R. § 1630.15(e); EEOC’s ADA
Technical Assistance Manual at IV-16,VI-5-6, and IX-6. On the
other hand, the employer’s obligation is notobviated if a state law
or regulation prohibits an individual from working in a particular
position because of a disability. In such cases,the ADA preempts
the conflicting state law. EEOC’s ADA Technical Assistance Man-
ual at IV-17 and IX-6-7; Strathie v. Pennsylvania Department of
Transportation, 716 F.2d. 227 (3d Cir. 1983) (challenging Penn-
sylvania’s refusal to licence school bus drivers who wear hearing
aids under Section 504 of the Rehabilitation Act of 1973,29
U.S.C. § 794).

One federal law which often preempts the ADA is the “com-
mercial motor vehicle safety” law, and its accompanying regula-
tions,which require the U.S. Department of Transportation (“U.S.
DOT”) to ensure that commercial motor vehicle drivers are phys-
ically able “to operate the vehicles safely.” 49 U.S.C. § 31136(a).1

Under this law, an individual is automatically prohibited from driv-
ing a commercial vehicle if the individual has any of several enu-
merate impairments,including the following: insulin dependant dia-
betes,cardiovascular disease, respiratory dysfunction,high blood
pressure, epilepsy, monocular vision,and hearing loss. 49 C.F.R.
§ 391.41. The U.S. DOT may waive these restrictions if it deter-
mines that the “waiver is consistent with the public interest and the
safe operation of commercial motor vehicles.” 49 U.S.C. §
31136(e); seealso49 C.F.R. § 391.49 (waiver of certain physical
defects). In addition, the U.S. DOT may resolve disagreements

between the individual and the prospective employer regarding
whether the individual is medically qualified to drive under the U.S.
DOT regulations. 49 C.F.R. § 391.47.

An employer’s obligation to exclude automatically an indi-
vidual who has one of the impairments enumerated in the U.S. DOT
regulations conflicts with the ADA’s general requirement that
employers must conduct an individualized assessment of the indi-
vidual’s ability — however, this law preempts the ADA. Therefore,
an employer may automatically disqualify an individual with an
enumerated impairment from a commercial motor vehicle driving
position based on the U.S. DOT regulation without conducting the
individualized assessment required under the ADA, as the
employer’s disqualification of the individual based upon the U.S.
DOT regulation is a complete defense to a claim under the ADA.
EEOC’s ADA Technical Assistance Manual at IV-16. However, an
employer may not escape liability under the ADA if it unreason-
ably relies on a physician’s erroneous medical determination that
an employee does not meet the requirements of the U.S. DOT reg-
ulations. EEOC v. Texas Bus Lines, 923 F.Supp. 965,971-974,978-
979 (“Texas Bus Lines’blind reliance on a very limited medical
examination of [individual] by [the doctor] is misplaced and can-
not be used as a justification to circumvent the anti-discrimination
mandate of the ADA.”) If an individual believes that his prospec-
tive employer has disqualified the individual through a misappli-
cation of the federal regulations, the individual may have to
exhaust his administrative appeals through the U.S. DOT before
finling a lawsuit against the employer. SeeCampbell v. Federal
Express Corp., 918 F.Supp. 912,918-920 (D. Md. 1996) (exhaus-
tion of administrative remedies is appropriate in such cases so that
the agency which promulgated the regulations can determine
whether the employer has appropriately applied the regulations). 

If an individual is precluded from a position because of a U.S.
DOT regulation, the employer still has an obligation under the ADA
to provide a reasonable accommodation for that individual.2 For
example, if an existing employee developed a condition which pro-
hibited the employee from continuing to drive based upon the fed-
eral regulations,the employer must “f irst give the employee a rea-
sonable opportunity to obtain treatment for the condition before
terminating him.” Schmidt v. Safeway, Inc., 864 F.Supp. 991,998
(D. Oregon 1994). On the other hand, the employer does not have
to give the individual an “ indefinite period for an accommodation
to achieve its intended effect.” Myers v. Hose, 50 F.3d 278,283 (4th
Cir. 1995)(emphasis added) (“[R]easonable accommodation is by
its terms most logically construed as that which presently, or in the
immediate future, enables the employee to perform the essential
functions of the job in question.); seealsoMurphy v. United Par-
cel Service, Inc., 946 F.Supp. 872,883 (D. Kan. 1996). In addition,
an employer does not necessarily have to request a waiver of the U.S.
DOT regulation for the individual if the waiver would only remove
a legal barrier to employment but would not reduce the actual threat
that the employee poses. Daugherty v. City of El Paso, 56 F.3d 695,
698 (5th Cir. 1995). This does not mean that an employer is always
reasonable in refusing to request a waiver — only that the employer’s
refusal is reasonable if, regardless of whether the waiver is granted,
the individual would still pose a direct threat. 

The ADA’s provision of granting employers a complete
defense based upon the employers’ need to comply with the U.S.
DOT regulations is based solely on preemption principles and not
based on a conclusion that the federal regulations have conclusively
predetermined that individuals with these disabilities cannot safely
perform these positions. In fact,Congress recognized that many
federal regulations may disqualify individuals from positions that
they could safely perform. Thus,Congress stated that compliance
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with a federal law or statute is a defense to an action that “would
otherwise be required.” In addition,Congress specifically directed
the U.S. DOT to review its safety regulations so that they would
more accurately disqualify only those individuals who truly pose
a direct threat. SeeRauenhorst v. U.S. Department of Transporta-
tion, 95 F.3d 715,717 n.3 (8th Cir. 1996)(citing H.R. Rep. No. 485,
101st Cong., 2nd Sess.,pt.,2 at 57,1990 U.S. Code Cong. & Ad.
News pp. 303,339.

In light of the fact that the U.S. DOT regulations only preempt
the ADA (but are not predeterminations that individuals cannot
safely perform a particular job),employers cannot rely on these fed-
eral regulations as a defense to their refusal to employ individu-
als in positions which are not prohibited by the federal regulations.
EEOC’s ADA Technical Assistance Manual at IX-6. For example,
an employer cannot refuse to hire an individual with epilepsy from
driving a vehicle that weighs less than 10,000 pounds by citing the
regulation prohibiting an epileptic from driving a truck that weighs
in excess of 10,000 pounds,because the regulation does not
require the employer’s conduct. In the absence of a federal regu-
lation that prohibits an individual from working in a particular posi-
tion, the employer must individually assess whether the individ-
ual would pose a direct threat. Sarsycki v. United Parcel Service,
862 F.Supp 336,341 (W.D. Okl. 1994); contra Chandler v. City
of Dallas, 2 F.3d 1385,1394-1395 (5th Cir. 1993)(the court stated
that the employer could adopt the federal regulation regarding dia-
betic drivers as company policy, despite the fact that it legally did
not apply, because it found that, irrespective of the regulation, the
diabetic individual poses a direct threat as a matter of law)(the
court’s holding that the diabetic individual poses a direct threat as
a matter of law was criticized in Sarsycki because the U.S. DOT
has since started to grant waivers,thus acknowledging that not all
diabetic drivers pose a direct threat).

While an employer’s compliance with a federal law or regu-
lation is a complete defense to a claim by an individual under the
ADA, the individual is not without recourse. In such cases,the indi-
vidual may sue the federal agency which promulgated the regulation
and challenge the legality of the federal regulation under the
Rehabilitation Act. The standard for reviewing the regulation is not
clearly defined. Recently, the Eighth Circuit stated that the stan-
dard of review is whether the agency’s regulation is “arbitrary, capri-
cious,an abuse of discretion,or otherwise not in accordance with
law.” Rauenhorst v. U.S. Dept. of Transportation, Federal High-
way Administration, 95 F.3d 715,718 (8th Cir. 1996) (holding that
the department acted arbitrarily and capriciously in denying plain-
tif f ’s request for a waiver of the federal regulation requiring
binocular vision). Earlier, the First Circuit stated that the standard
of review is whether the regulation was “reasonable in light of both
the administrative difficulties of further inquiry in the waiver con-
text and the antidiscriminatory policies embodied in the Rehabil-
itation Act.” Ward v. Skinner (in his Official Capacity of Acting Sec-
retary of the U.S. Dept. of Transportation), 943 F.2d 157,163 (1st
Cir. 1991) (holding that the department acted reasonably in deny-
ing plaintiff ’s request for a waiver of the federal regulation dis-
qualifying individuals with epilepsy).

———— END NOTES ————
1A “commercial motor vehicle” is defined as a vehicles used in interstate commerce that: (1)
weighs at least 10,001 pounds,(2) transports passengers for compensation (unless providing
taxicab service with a capacity of no more than six passengers and not operated on a regular
route),(3) transports more that 15 passengers without compensation,or (4) transports hazardous
materials. 49 U.S.C. § 31132.

2Likewise, an employer has an obligation to accommodate an individual if it can do so within
the confines of the federal regulation. For example, if a federal regulation requires trucks to
have at least three grab bars and an individual with a disability would be able to perform the
essential functions of the job if the truck had five grab bars, the employer could not rely on
the DOT regulation as a defense because the requested accommodation would not be incon-
sistent with the regulation. EEOC’s ADA Technical Assistance Manual at IV-16.
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STILL MORE from
THE DEVIL ’S
DICTION ARY

From Ambrose Bierce, The Devil’s Dictionary (1911) and
The Enlarged Devil’ s Dictionary by Ambrose Bierce
(Ernest Jerome Hopkins,ed., 1967)

Common-Law, n. The will and pleasure of the judge.

Dice, n. Small polka-dotted cubes of ivory, constructed
like a lawyer to lie on any side, but commonly on the
wrong one.

Judge, n.A person who is always interfering in disputes
in which he has no personal interest.

Mediate, v. i. To butt in.

Precedent,n. In Law, a previous decision,rule or prac-
tice which, in the absence of a definite statute, has what-
ever force and authority a Judge may choose to give it,
thereby greatly simplifying his task of doing as he pleases.
As there are precedents for everything, he has only to
ignore those in the line of his desire. Invention of the prece-
dent elevates the trial-at-law from the low estate of a
fortuitous ordeal to the noble attitude of a dirigible
arbitrament.



NLRB PRACTICE AND
PROCEDURE

William C. Schaub, Jr.
Regional Director, Region Seven
National Labor Relations Board

As many of you know, Board Chairman Gould has two Advi-
sory Panels that meet several times throughout the year to provide
advice and opinion to the Board on a variety of subjects. Recently
the Advisory Panels met to discuss,among other things,whether
the NLRB’s jurisdictional standards should be raised. While this
is a topic that has been around for many years, the current dis-
cussions raised a wrinkle that I had not heard before, namely,
whether public policy would be served if the NLRB approached
jurisdiction on a state-by-state basis,“i.e., raising the NLRB’s juris-
diction standards only in states where statutes comparable to the
NLRA. . .” exist. While this matter is only at the discussion stage
at this point,it raises an interesting issue, especially for those of
you who have multi-state practices before the Board.

In a recent speech to the New York Bar, General Counsel Fein-
stein indicated that the NLRB would assess the effectiveness of cer-
tain initiatives that have been taken over the past few years,
including, inter alia, the Board’s initiatives in the representation
case area,as well as the “Impact Analysis” initiatives for unfair labor
practice cases. In the representation case area,we are attempting
to get to hearing quicker, to dispose of post-election matters more
expeditiously and to hold most all of our elections in around 42 days
from the time of the filing of the petition. In the unfair labor prac-
tice area,Impact Analysis requires regions to prioritize cases for
casehandling purposes,based on the impact on the public and the
parties involved; the more the impact,the more priority the case
receives. I would appreciate any feedback as to how these initia-
tives are working in Region 7.

In a recent decision,the Board upheld my direction of a mail
ballot election in a unit of over-the-road drivers who worked at sev-
eral locations throughout the state. A manual election would have
required altering the work schedules of the employees,and would
have required long polling hours and the presence of several
board agents to conduct the election. There was a strong dissent
by Member Higgins who challenged the holding of this mail bal-
lot election as a departure from the Agency’s “wise tradition of
favoring manual balloting.” London’s Farm/Dairy, 323 NLRB No.
186 (6/20/97). In a second case, Member Higgins dissenting
again,the Board upheld the Regional Director’s direction of a mail
ballot election where the work shifts of the unit employees were
so varied, that three consecutive days of manual balloting would
have been needed to accommodate all of the voters. Reynolds
Wheels Int’l., 323 NLRB No. 187 (6/20/97).

The Fifth Annual Bernard Gottfried Memorial Labor Law
Symposium will be held on Thursday, October 16,1997 at Wayne
State University. The Labor and Employment Law Section is now
a co-sponsor of the Gottfried Symposium and has been very help-
ful in providing support for this program. You should receive a copy
of the program and registration form in early September. Please
block out this date on your calendar, and plan on attending this
year’s Symposium. If for some reason you do not receive a pro-
gram and registration form,contact Assistant Dean James Robb at
(313) 577-4834.

The next meeting of the Local Procedure and Practice Com-
mittee is scheduled for October 23,1997. I welcome any questions
or comments you may have for this group which can be directed
to any member of the Practice and Procedure Committee, or sent
directly to me at the NLRB.
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SUPREME COURT
CONCLUDES 1996-97 TERM

WITHOUT ANY
SIGNIFICANT

EMPLOYMENT DECISIONS
Russell S. Linden and Andr ew S. Rosenman

Honigman,Miller , Schwartz and Cohn
The U.S. Supreme Court’s 1996-97 term concluded without

any landmark or significant employment law decisions. During that
term, the Court issued thirteen decisions involving employment law
issues. Two of those cases were decided under Title VII of the Civil
Rights Act of 1964 and one case under the Fair Labor Standards
Act. Four opinions concerned ERISA issues. The Court also ren-
dered one decision under the Federal Employers’ Liability Act as
well as several maritime employment cases under the Jones Act and
the Longshore and Harbors Workers’ Compensation Act. Finally,
the Court rendered two decisions involving public sector employ-
ees’civil r ights claims under 42 U.S.C. § 1983. A brief summary
of those decisions,some of which were addressed in prior columns,
is set forth below.

Former Employees Protected by Title VII’ s 
Anti-Retalia tion Provision

In Robinson v. Shell Oil Co, 117 S. Ct. 843 (1997),the Court
unanimously held that Title VII’ s anti-retaliation provision protects
former employees. The plaintiff in Robinson, who had been termi-
nated by Shell,alleged that Shell provided a prospective employer
with a negative reference in retaliation for the plaintiff ’s filing a race
discrimination charge with the EEOC regarding his discharge. The
Court concluded that Title VII contained no “temporal qualifier” lim-
iting coverage under the statute only to current employees.

Payroll Method Used for Determining Coverage 
Under Title VII

In Walters v. Metropolitan Educational Enterprises,Inc., 117
S. Ct. 660 (1997),the Court held that determining whether an
employer is covered by Title VII is accomplished by counting the
number of employees on an employer’s payroll, rather than the num-
ber that are actually compensated on a particular day. The Supreme
Court rejected the lower courts’ rulings that such a determination is
made by counting employees only on days in which they actually
performed work or were being compensated despite their absence.

FLSA Salary Basis Test Applies to Public Sector Employees
The Supreme Court ruled in Auer v. Robbins, 117 S. Ct. 905

(1997),that the Department of Labor’s “salary basis”test for deter-
mining whether an employee is exempt from the FLSA’s overtime
pay requirements applies to both public and private sector employ-
ees. The Department of Labor regulations provide that a profes-
sional employee who regularly receives a pre-determined com-
pensation that is not subject to reduction because of variations in
quality or quantity of work performed is exempt from overtime pay.
However, employees whose pay may be adjusted for disciplinary
reasons are not similarly exempt.

Right to Hearing Denied to Public Employees Who Occupy
Positions of Trust

In Gilbert v. Homar, 117 S. Ct. 1807 (1997),the Court ruled
that public employees occupying positions of trust have no due pro-
cess right to a hearing before being suspended without pay. In



Gilbert, a state university police officer was arrested during a drug
raid at a friend’s home and charged with various drug offenses. He
was immediately suspended without pay by the university. The offi-
cer filed a claim under 42 U.S.C. § 1983,alleging that the sus-
pension without notice and a hearing violated the Due Process
Clause of the Fourteenth Amendment. The Court balanced the par-
ties’ respective interests and concluded that the university’s sig-
nificant interest in immediately suspending employees in positions
of “great public trust and high public visibility, such as police offi-
cers” outweighed the plaintiff ’s interest.

No Right to Immediate Appeal of State Court Ruling on
Qualif ied Immunity Defense

In Johnson v. Fankell, 117 S. Ct. 1800 (1997),the Court held
that state courts are not required under 42 U.S.C. § 1983 to pro-
vide a state official with an immediate right to appeal the denial
of a qualified immunity defense. The plaintiff was a former clerk
in a state-run liquor store seeking damages under 42 U.S.C. § 1983
on the grounds that the state liquor agency denied her due process.
The individual defendant unsuccessfully moved for summary
judgment in state court, relying upon a qualified immunity defense.
The Idaho Supreme Court held that the lower court’s denial of sum-
mary judgment was not appealable under the Idaho Appellate Rules.
Guided by federalism concerns, the Court ruled that the Idaho
Supreme Court’s interpretation of the state court rules were bind-
ing on federal courts. The Court also rejected any notion that the
state court rule was pre-empted by federal law.

ERISA Anti-Discr imination Provision Applies to 
Welfare Plans

In Inter-Modal Rail Employees Ass’n v. Atchison,Topeka &
Santa Fe Railway Co., 117 S. Ct. 1513 (1997),the Court unani-
mously ruled that the anti-discrimination provision of ERISA,29
U.S.C. § 1140,broadly applies to protect any right under a cov-
ered plan,including a welfare plan. The Court resolved a split
among the federal circuits and ruled that Section 510 of ERISA not
only prohibits employer interference with vested rights,but also
prohibits interference with rights that are not capable of vesting
under ERISA,such as health benefits.

Several ERISA Pre-emption Decisions Issued

The Court issued three ERISA pre-emption decisions this term.
In California Div. of Labor Standards Enforcement v. Dillingham
Constr., N.A.,Inc., 117 S. Ct. 832 (1997),the Court held that Cal-
ifornia’s prevailing wage law, which permits contractors to pay
below-market wages to state-approved apprentices,was not pre-
empted by ERISA. The Court resolved a split among the federal
circuits by unanimously ruling that ERISA did not pre-empt the
state’s attempt to apply the law to contractors who sought to pay
below-market wages to apprentices in an unapproved program. The
Court found that the apprenticeship programs were covered by
ERISA but that the prevailing wage law did not “relate to” those
programs.

The Supreme Court also held that a New York tax on gross hos-
pital receipts for patient services did not “relate to”a multiemployer
welfare benefit plan that opened medical centers for its members.
De Buono v. NYSA-ILA Medical and Clinical Serv. Fund, 117 S.
Ct. 1747 (1997). Because the tax law was designed to raise rev-
enue and not regulate hospitals,it clearly operated in a field tra-
ditionally occupied by the states. In addition, the tax law was lim-

ited in scope to hospitals,most of which are not owned or oper-
ated by ERISA plans. The Court concluded that the tax law
imposed some burdens on the administration of ERISA plans but
that nothing in its operation demonstrated that it was the type of
state law Congress intended ERISA to pre-empt.

The final pre-emption case, Boggs v. Boggs, 117 S. Ct. 1754
(1997),addressed ERISA protection of non-participating spouses.
The Court held that a Louisiana law that permittted a non-partic-
ipating spouse to transfer by will an interest in a participating
spouse’s undistributed retirement benefits was pre-empted by
ERISA. The Court concluded that the law conflicted with ERISA
provisions which protect survivor annuities and prohibit alienation
of benefits.

Damages for Asbestos Exposure Limited Under FELA 

In Metro-North Commuter Railroad Co. v. Buckley, 117 S. Ct.
2113 (1997),the Court held that a worker who is exposed to
asbestos but has no symptoms of disease did not have a “physical
impact”giving rise to emotional distress damages in a FELA action.
The Court further held that the facts did not support a cause of action
to recover medical monitoring expenses related to the asbestos expo-
sure but left the door open for possible recovery of such costs in
other cases.

The Court Decides Three Maritime 
Employment Cases

The Supreme Court ruled in Harbor Tug & Barge Co. v. Papai,
117 S. Ct. 1535 (1997),that whether an employee is a “seaman”
for purposes of the Jones Act must be determined by the employee’s
work on a seagoing vessel or fleet of vessels owned by the current
employer, rather than by examining the employee’s work for prior
employers whose vessels use the same union hiring hall. In Har-
bor Tug, the plaintiff employee was a qualified deckhand and suf-
fered injuries while painting a docked tugboat. The Court concluded
that the employee was not a seaman under the Jones Act because
his employment did not regularly expose him to the perils of the
sea and he did not have a “substantial connection”with a vessel
in navigation.

In Metropolitan Stevedore Co. v. Rambo, 117 S. Ct. 1953
(1997),the Court held that workers who obtain an award under the
Longshore and Harbor Workers’ Compensation Act may be enti-
tled to continuing nominal compensation even if their income
increases after the accident. The Court explained that a worker who
shows that his or her future wage-earning capacity is likely to fall
below the level of pre-injury wages may receive continuing nom-
inal compensation under the LHWCA.

Another decision by the Court addressed benefits under the
LHWCA. In Ingalls Shipbuilding, Inc. v. Director, Office of Work-
ers’Compensation Programs, 117 S. Ct. 796 (1997),the Court held
that the spouse of an injured worker does not forfeit her eligibil -
ity to collect death benefits under the LHWCA by failing to
obtain the employer’s approval of a settlement of a potential
wrongful death claim by the spouse against the third party respon-
sible for the worker’s subsequent death.

Several Labor and Employment Law Issues on Supreme
Court’ s 1997-98 Docket

The Supreme Court has granted certiorari in five labor and
employment law cases for the upcoming 1997-98 term.
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One case of interest is Oncale v. Sundowner Offshore Serv.,
Inc., ruling below, 83 F.3d 118,70 FEP Cases 1303 (5th Cir. 1996),
in which the Court will address whether claims of same-sex sex-
ual harassment are actionable under Title VII. The Fifth Circuit in
Oncaleheld that such claims are not viable under Title VII.

In Oubre v. Entergy Operations,Inc., Supreme Court Case No.
96-1291,the Court will decide whether a former employee waived
the right to bring an age discrimination claim by signing a release
and accepting a voluntary severance package. Even though the
release was deficient, the Fifth Circuit ruled in an unpublished
opinion that the employee’s lawsuit was barred because she rati-
fied the release by accepting the severance benefits. The Sixth Cir-
cuit, as reported in last issue’s column,held that repayment is not
required. Raczak v. Ameritech Services,Inc., 72 FEP Cases 1357
(6th Cir. 1997).

In Piscataway Twp. Bd. of Educ. v. Taxman, ruling below, 91
F.3d 1547,71 FEP Cases 848 (3d Cir. 1996), the Court will
decide whether Title VII permits employers to take race into
account for purposes other than remedying discrimination. In
Piscataway, a public school district laid off a white teacher but
retained a black teacher with equivalent qualifications and senior-
ity pursuant to an affirmative action program designed to achieve
racial diversity. The Third Circuit held that the school district’s deci-
sion violated Title VII because the affirmative action plan was not
designed to offset a racial imbalance in the workplace or remedy
past discrimination.

In Allentown Mack Sales & Service, Inc. v. NLRB, ruling below,
83 F.3d 1483,152 LRRM 2257 (D.C. Cir. 1996),the Court will
review the NLRB’s rule that a successor employer cannot conduct
a poll of its employees to determine whether there is majority sup-
port for a union unless the employer already has so much evidence
that no such support exists that the poll is effectively meaningless.
The District of Columbia Circuit upheld the NLRB’s finding that
statements repudiating the union by 7 of 32 employees did not pro-
vide the successor employer with reasonable doubt about the
union’s continuing majority status.

Finally, in Bay Area Laundry & Dry Cleaning Pension Trust
Fund v. Ferbar Corp. of Calif., Inc., ruling below, 73 F.3d 971 (9th
Cir. 1996),the Court will determine when the six-year limitations
period begins to run in an action to recover withdrawal liability
under the Multiemployer Pension Plan Amendments Act, 29
U.S.C. § 1451(f)(2). The Ninth Circuit held that the limitations
period begins to run when the employer effects complete withdrawal
from the fund.

Class Actions Under Rule 23,F.R.C.P.
In Anchor Products,Inc. v. Windsor, 65 USLW 4635,4637

(6/25/97),the Court addressed the “legitimacy under Rule 23 of
the Federal Rules of Civil Procedure of a class-action certif ication
sought to achieve global settlement of current and future asbestos-
related claims.” While not a labor case, it has implications for class-
action lawsuits in general. It includes a detailed discussion of Rule
23 issues,including the “role settlement may play” in determin-
ing the propriety of class certif ication, “common questions of law
and fact,” the “predominance requirement,” and the requirement
that the named parties fairly and adequately represent the interest
of the class,among other issues.
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SUPREME COURT CONCLUDES
1996-97 TERM
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LELS On The Internet
“Navigating the Web is relatively straightforward.”

Justice Stevens,Reno v. ACLU (6/26/97)

The Section joined with the Institute of Continuing
Legal Education to create an Internet presence. Section
members can access the Section’s new World Wide Web page
at http://www.icle.org/sections/labor/. Resources presently
or soon to be available on the web page include:

• Information on Section council meetings,seminars and
activities.

• The complete text of Lawnotes,the Section’s quarterly.

• An extensive list of frequently asked questions (FAQs),
with answers, prepared by Thomas P. Brady. The list
covers federal and Michigan discrimination law, the
NLRA, the Whistle-Blowers’Protection Act, the Polygraph
Protection Act, WARN, and the Bullard-Plawecki
Employee Right to Know Act. The list will be expanded
in the future to cover FMLA, OSHA, the Fair Labor
Standards Act and re-employment rights under the Veter-
ans Benefits Act.

• A comprehensive list of links to other labor and employ-
ment law resources on the World Wide Web.

• Selected papers from the ICLE-LELS-FMCS-sponsored
Twenty-Second Annual Labor and Employment Law
Seminar and future ICLE programs.

The web site is in con-
stant development. Your com-
ments and suggestions are
encouraged. Contact Karl Bre-
vitz, ICLE education director,
by mail at 1020 Greene Street,
Ann Arbor, MI 48109-1444,
by telephone at (313) 764-
0533,or via e-mail at Karl@
icle.law.umich.edu.

LEL SECTION TO
COSPONSOR

ICLE SEMIN ARS
At its August meeting, the Labor

and Employment Law Section Coun-
cil accepted an invitation to cospon-
sor all labor and employment law
seminars presented by the Institute of

Continuing Legal Education. The Section has for many
years sponsored along with ICLE and the Federal Mediation
and Conciliation Service the comprehensive two-day labor
and employment law seminar presented each April. Now the
Section will cosponsor other labor and employment law-
related ICLE seminars. As a result,Section members will
receive a discount on registration fees for full day seminars.
In addition to the 1998 annual labor and employment law
seminar, ICLE plans during the coming year to present
seminars on the ADA and employee privacy rights.



FEDERAL COURTS
UPDATE
E. Sharon Clark

UNITED STATES DISTRICT COURT FOR THE
EASTERN DISTRICT OF MICHIGAN

Anticipatory Arbitr ation Agreements are Upheld

The EEOC mounted an unsuccessful challenge to the valid-
ity of anticipatory agreements to arbitrate future Title VII claims
in EEOC v. Frank’s Nursery and Crafts, Inc., 1997 U.S. Dist.
LEXIS 7533 (April 22, 1997). The Eastern District found instead
that, as a matter of law, prospective agreements to arbitrate Title
VII claims do not violate federal law or policy.

The EEOC argued that the legislative history of Title VII indi -
cates that the parties can voluntarily agree to arbitration only
after a dispute has arisen and that the arbitration agreement in this
case amounted to a “coercive attempt to force employees to forego
statutory rights.” The court, however, observed that an agreement
to arbitrate is not the same as the waiver or release of a statutory
right. The court also noted a complete absence of any supporting
case law for the EEOC’s position.

The court also found that the employee on whose behalf the
EEOC sued, Carol Adams,could not escape the arbitration clause
by claiming she did not knowingly or voluntarily sign the employ-
ment application. Adams was an educated, experienced working
adult,and no evidence of fraud, deception,or other misconduct was
presented.

Finally, the court found that the EEOC was bound by the arbi-
tration agreement to the extent that it was suing for relief on behalf
of a specific individual. Further, because the EEOC did not include
in its complaint any facts or allegations that a class of individuals
was discriminated against on the basis of race, it may not proceed
for injunctive relief on behalf of such a class. As the court found
as a matter of law that anticipatory arbitration agreements are not
improper, illegal, or against federal law or policy, the EEOC also
had no basis on which to file claims that unlawful discrimination
had occurred. (Judge Lawrence P. Zatkoff)

UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF MICHIGAN

Militar y Personnel Disputes are Not Justiciable

The court found plaintiff ’s claims for monetary and injunctive
relief against his former military superiors in the Michigan National
Guard non-justiciable in Bradley v. Stump,Seeley and Department
of Military Affairs of the State of Michigan, 1997 U.S. Dist.
LEXIS 6872 (March 28,1997).

Bradley was commander of the Battle Creek Air National
Guard Base and was married to an employee at the base who was
under his direct chain of command. Stump,adjutant general of the
Michigan National Guard and Seeley, assistant adjutant general,
informed Bradley that either he or his wife should resign,but nei-
ther did. Bradley eventually retired, claiming he had no alternative
because of defendants’efforts to force him out the Michigan Air
National Guard. Plaintiff ’s complaint alleged illegal discrimination
on the basis of marital status in violation of the Michigan Elliott-
Larsen Civil Rights Act and violation of state and federal rights of
due process,equal protection and freedom of association under the
Michigan and U.S. Constitutions.

Applying the non-justifiability doctrine, the court found that
this intra-military personnel dispute was not within the purview of
a civilian court. A lawsuit challenging the authority of a senior mil-
itary official to discipline an inferior officer for violating an
unwritten anti-nepotism policy was exactly the kind of lawsuit
which warranted restraining of the court’s authority. Even if the case
were justiciable, the court found no validity to plaintiff ’s state and
federal constitutional claims. Plaintiff ’s argument that he was the
victim of illegal discrimination on the basis of his marital status
was unavailing: the relevant inquiry is whether discrimination
occurred because one is married rather than to whom one is mar-
ried. The court also noted that Michigan and federal courts have
held that anti-nepotism policies do not constitute discrimination on
the basis of marital status. (Judge David W. McKeague)

UNITED STATES COURTS OF APPEALS FOR THE
SIXTH CIRCUIT
Employees are Not Personally Liable for Sexual Harassment

In Wathen v. General Electric Company, 1997 FED App
01786P (6th Cir.), the Sixth Circuit held that an individual
employee/supervisor, who does not otherwise qualify as an
“employer,” may not be held personally liable for sexual harass-
ment under Title VII of the Civil Rights Act of 1964,42 U.S.C. §§
2000 e to 2000e-17. In so holding, the court agreed with a major-
ity of the circuits that have addressed the issue. (In contrast to the
2d, 7th,8th,D.C.,11th,5th,9th and 10th Circuits,the 4th Circuit
has held that a supervisory employee was an “employer” individ-
ually liable under Title VII. See Paroline v. Unisys Corp.,879 F2d
100 (4th Cir. 1989),vacated in part on other grounds,900 F.2d 27
(4th Cir. 1990).)

Rather than adopting the narrow, literal reading of the statute
urged by Wathen which would seemingly impose liability on
individuals for violations of Title VII, the court based its analysis
on the whole law’s object and policy. Respondeat superior liabil-
ity is clearly incorporated into the statute, but the law is silent on
individual employee/agent liability. The court also found it “incon-
ceivable” that Congress would exempt small employers with
fewer than fifteen employees but would allow civil liability to run
against individual employees. In addition, the legislative history
is void of any mention of agency liability. Finally, the court noted
that Title VII’ s remedial provisions are incompatible with the
imposition of liability on individual employees:reinstatement
and back pay are only available from the employer, and the
amount of compensatory and punitive damages available is tied to
the size of the employer, further supporting the conclusion that
Congress did not intend individuals to be liable as “employers.”

The court also held that General Electric was not liable for the
conduct of its agents/employees who were alleged to have harassed
Wathen. Citing Kauffman v. Allied Signal,Inc., 970 F.2d 178 (6th
Cir. 1992) as dispositive, the court found that GE took prompt and
remedial action when it became aware of the sexual harassment.
In addition, it implemented and enforced policies explicitly pro-
hibiting sexual harassment,thus negating otherwise strict liability
for the actions of its agents. (Circuit Judge Alice M. Batchelder)

Plant Council Held to be Company Dominated
In NLRB v. Webcor Packaging, Inc.,1997 FED App/0207P (6th

Cir.), the court found a “Plant Council”to be an employee repre-
sentation committee under company domination in violation of §
8(a)(2) of the National Labor Relations Act (“NLRA”), 29 U.S.C.
§ 158(a)(2). The Plant Council was formed upon the suggestion
of the vice-president for operations and included five workers
elected by the plant employees and three management members.
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The Council addressed work rules,wages and benefits; it reached
decisions by consensus and made several proposals that the com-
pany subsequently adopted. The Council met during regular work
hours,and the company covered its expenses,including wages for
time spent by the employees.

The court first considered whether the Plant Council was a
labor organization under the NLRA. Using the standard of review
adopted by the Supreme Court in Holly Farms Corp. v NLRB, 116
S.Ct. 1396 (1996),the court first considered “whether Congress has
directly spoken to the precise question at issue,” Chevron U.S.A.
Inc. v. Natural Resources Defense Council,Inc., 467 U.S. 837
(1984),and, if not whether the NLRB’s interpretation is based on
a permissible construction of the statute. The court found the
NLRB’s definition of a labor organization in the Electromationdeci-
sion,309 N.L.R.B. 990 (1992) to be a permissible construction of
the statute. Electromation defined a labor organization as involv-
ing “(1) employee participation, (2) a purpose to deal with employ-
ers,(3) concerning itself with conditions of employment or other
statutory subjects,and (4) if an ‘employee representation committee
or plan’is involved, evidence that the committee is in some way
representing the employees.”

Webcor argued that the Plant Council did not represent other
employees but rather provided a forum for employees to make sug-
gestions,which were then communicated to management. The
court, however, found ample evidence that the Council operated
at least in part as a representative body in that the employee
members were elected for one-year terms and employees were
instructed to provide their comments on a new attendance policy
to the members,etc.

Webcor also argued that the Plant Council was not “dealing
with” management and was therefore not a labor organization under
the Act. The Board’s definition of “dealing with” is fairly precise:
it “ordinarily entails a pattern or practice in which a group of
employees,over time, makes proposals to management,manage-
ment responds to these proposals by acceptance or rejection by word
or deed, and compromise is not required. If the evidence establishes
such a pattern or practice, or that the group exists for a purpose of
following such a pattern or practice, the element of dealing is pre-
sent. However, if there are only isolated instances in which the group
makes ad hoc proposals to management . . . the element of deal-
ing is missing.” E. I. Du Pont de Nemours & Co.,311 N.L.R.B. 893
(1993). The court found that the Plant Council at Webcor was a
“paradigm case of dealing.” The proposals were not isolated, ad
hoc instances but constituted an active, ongoing course of dealing.
Further, the absence of hostility toward the union or intent to
obstruct the contemporaneous unionization drive did not preclude
a finding that the Council was an illegal company-dominated
labor organization.

Webcor further argued that even if the Plant Council was a labor
organization,Webcor did not dominate it. The Board has defined
domination as a “labor organization that is the creation of man-
agement,whose structure and function are essentially determined
by management . . . when the impetus behind the formation of an
organization of employees emanates from an employer and the
organization has no effective existence independent of the
employer’s active involvement,a finding of domination is appro-
priate if the purpose of the organization is to deal with the employer
concerning conditions of employment.” Electromation, 309
N.L.R.B. at 995-06. The court found substantial evidence that Web-
cor dominated the Plant Council,particularly the company’s role
in creating the Council. (Circuit Judge Karen Nelson Moore)

Arbitr ation Award Not Rationally Supported by CBA

The Sixth Circuit vacated an arbitration award in The Beacon
Journal Publishing Company v. The Akron Newspaper Guild,
Local Number 7,1997 FED App.0172P (6th Cir.) resulting from
the Beacon Journal’s unilateral change in the method of establishing
priorities for the vacation schedules of exempt supervisory employ-
ees who had formerly been members of the bargaining unit.

Arbitrators’ decisions must be given substantial deference;
therefore, a court’s review is limited to determining whether the
arbitrator was construing or applying the contract,acting within
the scope of his or her authority and whether the award “draws its
essence from the collective bargaining agreement.” An arbitrator’s
award fails to draw its “essence”from the terms of the collective
bargaining agreement when it conflicts with express terms of the
agreement,imposes additional requirements not expressly provided
in the agreement,is not rationally supported by or derived from the
agreement,or is based on “general considerations of fairness and
equity” instead of the terms of the agreement. Dallas & Mavis For-
warding Co. v. Local Union No. 89,972 F.2d 129 (6th Cir. 1992).

The court found that this award was not rationally supported
by or derived from the agreement. The four supervisors were specif-
ically exempt from the agreement,and the Beacon Journal did not
violate the agreement because it had the exclusive right to sched-
ule vacations. In addition, the court found the arbitrator’s award
to be based on general considerations of fairness and equity rather
than the terms of the agreement. The arbitrator crafted guidelines
for assigning vacation that were not even arguably derived from
the agreement.

The Union’s argument that the award was based upon an
unwritten past practice was unavailing: the court observed that past
practice or custom should not be used to interpret or give mean-
ing to a provision or clause of the collective bargaining agreement
that is clear and unambiguous,as here. In addition, the arbitrator’s
findings foreclose this argument by stating that “[t]he vacation and
job assignment procedures have not bee clear cut in the past or in
recent years.” (Circuit Judge Nathaniel R. Jones)

ERISA Does Not Preempt Michigan PWA

Based on the general principle that federal statutes will not pre-
empt laws in areas of traditional state regulation unless that is the
clear and manifest intent of Congress,the Sixth Circuit ruled that
ERISA does not preempt Michigan’s Prevailing Wage Act in
Associated Builders and Contractors,Saginaw Valley Area Chap-
ter v. Perry, et al.,1997 FED App. 0173P (6th Cir.). The PWA pro-
vides that the wages and fringe benefits paid by contractors on State
construction projects must be not less than the wages and fringe
benefits prevailing in the locality in which the work is to be per-
formed. The Act does not require specific fringe benefits plans be
provided, but rather creates an employee entitlement to a specified
total level of fringe benefits, its cash equivalent,or a combination
of benefits and cash when prevailing-wage work is being performed.

The Supreme Court’s recent approach on preemption has
been to look to the objectives of ERISA in relation to the effect of
the state law on ERISA plans. The Sixth Circuit used this approach
in determining that the PWA does not relate to any employee ben-
efit plan within the meaning of Section 514(a) of ERISA. The court
cited as persuasive opinions from other circuits finding no pre-
emption of similar prevailing wage statutes and concluded that
because the PWA does not deal with specific benefits, but rather
with an aggregate amount,the law neither encourages nor prevents
the adoption of ERISA plans. (Circuit Judge Van Graafeiland)
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THE JOY
OF LABOR

LAW
“Cyber space Pioneer”Protected by NLRA. The NLRB

ruled an employer unlawfully discharged a “new breed of
cyberspace pioneer,” Mr. Leinweber, for sending “e-mail
messages”because such messages constituted protected con-
certed activity. Timekeeping Sysgems Inc., 323 NLRB No. 30,
157 LRRM 1233,1234 (1997). Leinweber sent e-mail mes-
sages to employees complaining that the employer’s new
vacation policy, announced on-line, was not so great. Man-
agement,disliking the “tone” of the e-mail messages,fired him.
Rejecting the employer’s plea that it not be “saddled” with
Leinweber, the ALJ wrote he would “concede”that Leinwe-
ber was “a rather unusual person,perhaps one of the new breeds
of cyberspace pioneers who are attracting attention,and at the
same time — how else can I say it — a bit of a wise guy.” 154
LRRM at 1237. Revenge of the nerds!

“Fl ying Dutchman.” Mr. Biggins had an ADEA and
ERISA case that would not go away. The First Circuit opened
its opinion:“This Flying Dutchman of a case has returned to
us after a first trial, a panel decision,Supreme Court review,
a further panel decision,an en bancorder directing a further
trial on one count,and then a second trial, followed now by
the instant appeal. We hope that this opinion will bring the mat-
ter to a close, for a decade of litigation about a single, narrow
event is enough.” Biggins v Hazen Paper Co,111 F3d 205,206
(1st Cir 1997). After resolving the issue, the court concluded:
“From our standpoint,this case is now over.” A motion for
reconsideration is not a good idea.

ERISA Mania. “This is another Employee Retirement
Income Security Act (ERISA) preemption case.” So stated the
Supreme Court in a June 2 decision,DeBuono v NYSA-ICA
Medical, 117 S. Ct 1754 (1997). The Court noted that it
faced ERISA preemption issues three times “this term” and
15 times since it “f irst took up the question.” A 1992 Lexis
search, the Court noted, “uncovered more than 2,800 opinions
on ERISA preemption.” To paraphrase the “Flying Dutchman”
case, enough already.

Cool Hand Luke. “Marjorie Booten’s first misfortune was
being kicked in the teeth by a horse.” Her second was having
her claim for benefits kicked by an administrator whose com-
munication skills were questionable. Booten v Lockhead Ben-
efit Plans,110 F4d 1461,1462 (9th Cir. 1997). Reversing
Aetna’s denial of her claim, the Ninth Circuit gave new lif e
to the Brandeis brief, citing Cool Hand Luke: “What we got
here,” said Strother Martin, “is a failure to communicate.” 110
F3d at 1465. Speaking of Cool Hand Luke, the Eighth Circuit
upheld a plan’s denial of disability benefits to a participant who
sued to get “$3,000 per month in benefits” because of his
“incarceration” for “burglary.” Hutchinson v Champion Intern
Corp., 110 F3d 1341,1342-3 (8th Cir. 1997). The court, for
reasons not expressed, did not find that incarceration was a “dis-
ability.” Crime, in that case, almost paid.

“Fuhgedahboudit.” In another recent case narrowing the
concept of “disability,” the Michigan Court of Appeals ruled
that a “repressed memory” is not a disability under state or fed-
eral disability statutes. Guerra v Garratt, 222 Mich App 285,
293 (1997).

Nunc Pro Stupido.In rejecting a school board’s argument
that it “f orgot” to include casual employees in the NLRB-stip-
ulated election agreement,the court labelled the argument as
“obviously misguided,” and reprimanded the school board for
such an “absurd suggestion” and “bizarre claim.” School
Board Transportation System v NLRB, 155 LRRM 2141,
2144 (DC Cir 1997). Perhaps the board suffers from repressed
memory.

Sic Transit Gloria Mundi. The Supreme Court referred
to the defendant in a recent sexual harassment case as the “cur-
rent occupant”of the “office of the President of the United
States.” Clinton v Jones,73 FEP Cases No. 14 (1997).

Precisely “$249 Tr illion” In Damages. Speaking of
presidents,repressed memories and prisons,Judge DeMascio
dismissed a U.S. presidential wanna-be’s federal lawsuit
against the Federal Election Commission. Mr. Jones (appar-
ently not related to Paula) asserted he was denied “public
financing” for his 1996 presidential campaign. The suit
“sought $249 trillion in damages.” Jones v FEC,97-70006-
PH (1997). We always say that if your damages add up to $249
trillion, you may as well go for $250.

John G. Adam

RESPECTFULLY QUOTED: FROM
THE SUPREME COURT

I Know It When I See It.“Sexually explicit material on
the Internet includes text, pictures and chat and ‘extends
from the modestly titillating to the hardest-core.’ ” Reno v.
ACLU, 65 USLW 4715,4717 (6/26/97) (Stevens,majority
opinion) (ruling that certain provisions of the federal internet
law violates the first amendment).

Most Profound Statement.“Death will be different for
each of us.” Vacca v. Quill, 65 USLW 4695,4699 (6/26/97)
(O’Connor, concurring opinion) (finding no constitutional right
to assisted suicide).

I Hope Not. “For many of us,the last days will be spent
in physical pain and perhaps the despair that accompanies phys-
ical deterioration and a loss of control of basic bodily and men-
tal functions.” Vacca v. Quill, 65 USLW 4695,4699 (6/26/97)
(O’Connor, concurring opinion).

Whither Civility? “The dissent’s suggestion ... is based
upon the most egregious wrenching of statements out of con-
text. It would be too much to reconstruct the context here, but
by examining the entire passage, the reader will readily per-
ceive the distortion.” Printz v. U.S., 65 USLW 4731,4741 n.
16 (6/27/97) (Scalia,majority opinion). On the other hand:
“The majority’s quotation of this language is quite mislead-
ing[.]” At 4751 n. 30 (Stevens,dissenting opinion).

J.G.A.



MICHIGAN SUPREME
COURT UPDATE

David A. Rhem
Varnum, Riddering, Schmidt & Howlett LLP

Shortened Statute of Limita tions Periods Must Be
Reasonable.

The Michigan Supreme Court dealt a blow to employer
attempts to shorten the statute of limitations for employment liti-
gation claims in Herweyer v Clark Highway Services, No. 103802,
ruling unanimously that when the “period of limitation in an
employment contract is unreasonably short, the applicable period
is that established by statute.” Jack Herweyer, a seasonal highway
worker, signed an employment contract containing a six-month lim-
itations period for claims arising out of his employment. Thirty-
one months after not being rehired for another season,he filed suit.
The Court of Appeals affirmed the trial court’s dismissal of the suit.
However, both courts avoided ruling directly on the enforceabil-
ity of the six-month limitations period. Instead, the “savings
clause”in the employment agreement was interpreted to require
that suits be brought within a reasonable time following dis-
charge. The 31 months Herweyer waited to bring suit was too long.
The Supreme Court reversed, but did not hold that such agreements
are per seunenforceable. Indeed, the court previously upheld
reasonable “bargained-for” shortened periods of limitation. How-
ever, the court gave notice that any agreement to shorten the
statute of limitations will be closely scrutinized primarily because
employment agreements are usually not the product of arms’
length bargaining between parties of equal bargaining power.
Finding the “savings clause”to be ambiguous on what a reason-
able period of limitation would be, the court adopted its rule that
the applicable period was that provided by statute.

Co-Employers Protected By Exclusive Remedy Provision.
Protecting an employer against its own negotiated contract lan-

guage with a labor broker, the Supreme Court reaffirmed prior rul-
ings dealing with “co-employers” and the exclusive remedy pro-
vision of the Workers’ Disability Compensation Act (WDCA). In
Kidder v Miller-Davis Co, No. 105498,the court ruled 4-3 that con-
tract language negotiated by an employer and a labor broker is sim-
ply another “f actor” to consider under the “economic reality”
test. This test is used to determine whether a “co-employer” situ-
ation exists. Although Miller-Davis and the labor broker contrac-
tually agreed that workers supplied by the broker were not Miller-
Davis employees,the “economic reality” was that a co-employer
situation did, in fact, exist. As such, the injured plaintiffs were
restricted to their workers’ compensation remedies and could not
sue Miller-Davis in tort.

Personnel Files Of Teachers And Administr ators Available
Through Freedom Of Information Act.

The Supreme Court ruled 4-3 in Bradley v Saranac Commu-
nity Schoolsand Lansing Association of School Administrators v
Lansing School District (Nos. 106020,106070) that personnel files
of public school teachers and administrators are not exempt from
disclosure under Michigan’s Freedom of Information Act (FOIA).
The majority opinion held that information is of a “personal
nature” and can be withheld “only if it reveals intimate or embar-
rassing details of an individual’s private life.” Medical information
regarding a person’s private life meets this revised “succinct test”
of what constitutes “personal” information under FOIA. The

revised standard is to be applied in terms of “the customs,mores,
or ordinary views of the community.” The requesting parties
sought the disclosure of job evaluations,disciplinary information,
and parent complaints made against a teacher and several admin-
istrators. The court rejected several statutory interpretation argu-
ments advanced by the teacher and the administrators. The“coun-
seling” exemption in Section 13(1)(m) of FOIA did not protect
disclosure of the teachers’performance evaluations. Similarly, only
a school district, and not the Administrator’s Association,had stand-
ing to object to the school district’s release of parent complaints
under Section 13(1)(n). Finding that FOIA supersedes any com-
mon law privacy protections,the court left for another day the deter-
mination of what a “clearly unwarranted invasion of an individual’s
privacy” is under Section 13(1)(a) of FOIA.

MICHIGAN COUR T OF
APPEALS UPDATE

Daniel Misteravich
Age Discrimination and Due Process Lawsuit 
Properly Dismissed

In Meagher v Wayne State University et al, 222 Mich App 700
(1997)(Clifford W. Taylor, Robert P. Young, Robert C. Livo), an
employee of a public university had a written contract which pro-
vided that her continued service depended on her satisfactory
performance. The employee was 48 years old when she was dis-
charged. The employee was replaced by a younger employee. The
trial court granted summary disposition in favor of defendants on
the plaintiff ’s due process claim, granted the defendants’motion
for directed verdict,and found some claims against university offi-
cials frivolous. Plaintiff appealed but did not conform her brief to
the court rules,even after having it first stricken by the court. The
Court of Appeals affirmed and remanded for award of actual
damages and expenses for bringing the appeal. 

Held: The proper standard of review for a decision granting
a directed verdict is de novo. The trial court properly granted a
directed verdict because plaintiff did not produce facts to show that
the business reason for the discharge was a mere pretext for age
discrimination. The trial court properly granted defendants’sum-
mary disposition on the procedural due process claim when the writ-
ten contract provided that the employee served as long as her ser-
vice was satisfactory. The trial court did not abuse its discretion by
finding frivolous the due process claim and the claims against the
university president and other academic officials who were not
shown to have been involved the alleged discriminatory conduct.
The Court of Appeals found the appeal of the due process issue to
be vexatious in light of the facts and in light of plaintiff ’s repeated
failure to comply with court rules governing briefs. (The opinion
also dispenses with a number of unpreserved issues and addresses
issues regarding the admission of business records,disqualifica-
tion of the trial judge, alleged bias of the trial judge, and media-
tion sanctions) 

The Handicappers’ Civil Rights Act and the Meaning of
“Domestic Service”

In Marcelle v Taubman, No. 192467,(June 17,1997)(Myron
H. Wahls,Hilda R. Gage, Wesley J. Nykamp) the plaintiff worked
first as a butler, then as household manager. There was no issue that
plaintiff ’s duties centered on the running of his employer’s house-
hold. After he was discharged, plaintiff brought a claim under the
Handicappers’ Civil Rights Act.
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The Court held that when the facts are not in dispute, the
question of whether an employee was in “domestic service” within
the meaning of the Handicappers’ Civil Rights Act is a question
of law for the court. The meaning of “domestic service” as defined
by Black’s dictionary includes service provided by a household
manager.

Negative Reference Can Constitute Retaliation under 
Civil Rights Act

In Deflaviis v Lord & Taylor, No. 186156 (May 13,1997)(Mar-
tin M. Doctoroff, Michael J. Kelly, Robert P. Young),plaintiff was
terminated as regional alterations director. While plaintiff ’s civil
rights claim was pending in federal court, his former employer gave
a negative reference to a prospective employer preventing the plain-
tiff from being employed. The negative reference included an alle-
gation that the plaintiff acted for personal gain.

Held:Michigan’s Civil Rights Act protects a former employee
against retaliation. The plaintiff presented a prima facie case of retal-
iation when he presented evidence that his former employer, in vio-
lation of its own policies,with knowledge of the plaintiff ’s civil
rights claim,gave a negative reference containing false allegations
which cost plaintiff a job opportunity. The trial court improperly
granted summary disposition of the plaintiff ’s defamation claim
when the defendant did not present any evidence showing that the
alleged false statements were true and when the evidence showed
bad faith on the part of the person making the statements.

NLRB SUMMER UPDATE
George M. Mesrey

Abbott,Nicholson,Quilter, Esshaki & Youngblood, P.C.
Since the Board currently consists only of three members —

Chairman Gould and members Fox and Higgins — the following
decisions were issued by these members.

SUCCESSORSHIP
In International Stretchforming International, Inc., 323 NLRB

No. 84,155 LRRM 1036 (April 25, 1997),a successor employer
announced to the employees prior to commencing operations that
its plant would be nonunion. The ALJ found this comment consti-
tuted an unlawful message to employees that the employer would
not allow them to be represented by a union. The ALJ concluded,
however, that this unlawful comment did not prevent the employer
from setting initial terms and conditions of employment under NLRB
v. Burns Security Services, 406 U.S. 272,80 LRRM 2225 (1970).

The Board, in rejecting the ALJ’s analysis, held that the
employer forfeited its ability to set initial terms and conditions of
employment. The Board applied the equitable doctrine in U.S.
Marine Corp., 293 NLRB 669,131 LRRM 1105 (1989),whereby
a successor employer forfeits its right to set initial terms and con-
ditions of employment when it embarks on a deliberate scheme of
unlawful discrimination to avoid bargaining with a union. The Board
analogized the employer’s comments to the situation where an
employer refuses to hire employees from the predecessor’s union-
ized workforce because both “block the process by which the obli -
gations and rights of such a successor are incurred.”

UNILA TERAL CHANGES IN FUTURE RETIREE
MEDICAL BENEFITS

In Midwest Power Systems, 323 NLRB No. 61,155 LRRM
1001 (April 4, 1997), the employer unilaterally implemented
changes in future retiree medical benefits. The Union contended
that while retirees have no protection under the NLRA from uni-
lateral changes to their benefits, the change involved was actually
a change in the future retirement benefits of current employees and
thus,a mandatory subject of bargaining. The employer claimed that
this argument was foreclosed by Chemical Workersv. Pittsburgh
Plate Glass, 404 U.S. 157, 78 LRRM 2974 (1971),since the
changes in medical benefits at issue can only affect persons who
have retired and thus,they are not “employees”covered by the statu-
tory bargaining obligation.

The Board agreed with the General Counsel and the Union that
changes in future retiree medical benefits is a mandatory subject
of bargaining. The Board noted that while the NLRA does not
restrict employers from changing the benefits of already retired
employees,the prospective announcement by the employer affected
current employees who would retire on or after the announced
implementation date.

MAIL B ALLO TS
In two cases the Board approved mail ballot elections. These

cases are interesting in light of the Board’s pronouncement in
another case that it presumptively favors manual ballot elections.
See Williamette Industries,Inc., 322 NLRB No. 151,154 LRRM
1168 (January 10,1997). These cases indicate that Board law con-
cerning the use of mail ballots is not settled.

In London’s Farm Dairy, 323 NLRB No. 186,155 LRRM
1180 (June 20,1997),the Board, in a split decision,approved the
direction of a mail ballot election where (1) the unit consisted of
over-the-road drivers working out of four Michigan locations that
were great distances apart; (2) the drivers were scheduled to
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report to their respective locations every other day, so that man-
ual balloting at each location would require two days; (3) starting
and reporting times varied throughout the day resulting in the need
to have long polling hours on both days; and (4) some locations
did not have adequate facilities to conduct a manual election. Like-
wise, in Reynolds Wheels International, 323 NLRB No. 187,155
LRRM 1183 (June 20,1997),the employees’shifts were staggered
so that a manual election would require three days of manual bal-
loting to accommodate all eligible voters. The Board, also in a split
decision,concluded that the Regional Director did not abuse his
discretion in ordering a mail ballot.

CONTRACT BAR
In Dobbs International Services, 323 NLRB No. 198,155

LRRM 1193 (June 30,1997),the intervening Union contended in
its Request for Review that the Board should extend the period in
which a contract acts as a bar to a representation petition from three
to four years. The Board denied the Request for Review on the basis
that it raised no substantial issues warranting review. In a dissenting
opinion,however, Chairman Gould stated that in light of the trend
towards longer collective bargaining agreements in certain indus-
tries,the Board should consider adopting industry standards which
would reflect different trends in the economy. It is likely that this
issue will be revisited in the future.

WITHDRA WAL OF RECOGNITION
The Board issued a number of new cases dealing with issues

related to an employer’s ability to withdraw recognition. See Sul-
livan Industries,Inc., 322 NLRB No. 168,155 LRRM 1029 (Jan-
uary 24, 1997); Quazite Corporation, 323 NLRB No. 80,155
LRRM 1049 (April 23, 1997); Exxel-Atmos,Inc., 323 NLRB No.
159, 155 LRRM 1149 (June 5,1997). As reported in previous
NLRB Updates,the author believes that this area is ripe for major
revision. The law is highly fact intensive and Board decisions are
regularly questioned by the Court of Appeals. While the Board
declined to adopt the General Counsel’s argument in Lee Lumber
& Building Material Corporation, 322 NLRB No. 14,153 LRRM
1158 (September 6,1996),that the Board should require a secret
ballot election before withdrawal of recognition, changes of this
magnitude are a possibility in the near future. Practitioners should
watch for new developments in this area.

MERC UPDATE
Douglas V. Wilcox

White, Przbylowicz,Schneider & Baird, P.C.

EMPLOYER’S REMOVAL OF BARGAINING UNIT
POSITIONS IS NOT AN UNFAIR LABOR PRA CTICE

In Central Michigan University, MERC Case No. C96 I-
218,Administrative Law Judge James Kurtz recommended dis-
missal of the union’s charge that the employer unilaterally removed
two positions from its bargaining unit of supervisory technical
employees in violation of PERA. One position involved HVAC
(heating, ventilation, air conditioning) duties,the other involved
landscaping duties. The union claimed the employer violated sev-
eral articles of the contract by failing to give proper notice of the
reclassification. It filed grievances but did not pursue them to arbi-
tration.

When the employer became aware the employees holding the
two positions were retiring, it began implementing changes it had
previously considered. For example, when the HVAC supervisor
retired, the employer decided the three remaining HVAC employ-
ees should be supervised by a supervisor in another department.
When the landscaping supervisor retired, the employer broadened
the duties,by giving the position a greater degree of planning and
discretion.

The ALJ rejected the union’s claim that the employer repu-
diated the contract. The employer removed the bargaining unit work
according to the contract and past practice. The transfer of unit work
was clearly a matter “covered by” the contract and therefore sub-
ject to the grievance-arbitration clause of the contract. Pontiac Police
Dep’t, 1997 MERC Lab Op 201,et al.That the employer may have
failed to follow the contractual method for removing bargaining
unit work does not mean it repudiated the contract. The ALJ
noted that the Commission is not in the business of interpreting con-
tracts. The employer’s attempt to invoke what it perceives to be its
contractual rights relative to work assignments can at best lead to
a contract violation, not a violation of PERA.

The ALJ, relying on Southfield Police Officers Ass’n v South-
field, 433 Mich 168 (1989),aff ’g 1985 MERC Lab Op 1025,
rejected the union’s claim that “exclusive” unit work was involved
with the HVAC and landscaping positions,and that the exclusiv-
ity rule focuses on the duties of the particular positions at issue rather
than the general duties of the bargaining unit as a whole. For many
years,nonsupervisory employees were supervised by both unit and
non-unit employees. Thus,the employer was free to follow its clas-
sification system for determining appropriate unit placement.

Finally, the ALJ rejected the union’s claim that the employer
failed to bargain the impact of its decision to remove unit work.
As of the date of this writing, the 20 day period in which a party
may file exceptions with the Commission had not expired.

SUCCESSOR EMPLOYER VIOLA TES PERA BY
REFUSING TO RECOGNIZE UNION

In West Michigan Community Mental Health,MERC Case No.
C96 A-13, the Commission adopted the recommended decision and
order of Administrative Law Judge Nora Lynch finding West
Michigan Community Mental Health System (West Michigan) to
be a successor employer to Mason County Community Mental
Health Center (Mason County). The Commission also adopted the
ALJ’s conclusion that West Michigan violated PERA by refusing
to recognize the union as the bargaining agent for its employees.
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The union represented a bargaining unit of mental health work-
ers employed by Mason County. In 1995,the Counties of Mason,
Lake, and Oceana decided to consolidate their respective mental
health services by creating West Michigan. The consolidated plan
was adopted pursuant to the Michigan Urban Cooperation Act,
MCL 124.501,et seq.The union contacted the administration at
West Michigan and claimed it was a successor employer. The
union’s demand that West Michigan recognize it as the exclusive
bargaining representative was refused.

The Commission rejected West Michigan’s argument that
the successorship doctrine should not apply to an employer created
under the Urban Cooperation Act. The Commission concluded that
the successorship doctrine is applicable to any employer subject
to PERA who otherwise meets the criteria established by the
Commission in North Dearborn Heights School District, 1986
MERC Lab Op 980,aff ’d 169 Mich App 39 (1988).

Second, the Commission rejected West Michigan’s argument
that the criteria to become a successor employer were not met. West
Michigan claimed the majority of its workforce was not comprised
of former union-represented employees. The Commission adopted
the ALJ’s finding that the size of the bargaining unit should be com-
puted as of the date West Michigan hired more than half of its work-
force from the union’s Mason County facility, i.e., January 1,1996.
(January 1st was also the date West Michigan was created). Thus,
there was no interruption of services,and a substantial and repre-
sentative compliment of employees existed on that date so as to per-
mit majority status to be measured. Fall River Dyeing & Finish-
ing v NLRB, 482 US 27,125 LRRM 2441,2449 (1987).

EMPLOYER DID NOT VIOLA TE PERA BY
DECLARING IMP ASSE OR IMPLEMENTING ITS
LAST BEST OFFER

In Waldron Area Schools,MERC Case No. C96 A-12, the
Commission adopted the recommendations of Administrative
Law Judge Roy Roulhac finding the employer did not violate its
duty to bargain in good faith. The union alleged that the employer
violated its duty by: (1) implementing its last best offer when the
parties were not at impasse; (2) unlawfull y implementing a
longevity proposal which differed from its last best offer; (3)
modifying its last best offer after implementation to exclude griev-
ance arbitration and union dues deduction; and (4) unlawfully mod-
ifying the recognition clause in its last best offer.

Negotiations for a successor contract began in July 1994. On
October 11,1995,the fact finder’s report was issued. On October
26,1995,the first negotiation session after the report, the employer
presented a document which reflected what an agreement would
look like if it incorporated the fact finder’s recommendations.
Although the document was not referred to as a proposal,the
employer stated it was willing to accept the document as an agree-
ment if the union also accepted it. The union rejected the offer. On
November 20,1995,the union presented a salary proposal. The
employer rejected it and again said it was willing to accept the fact
finder’s report if the union would do the same. An hour later, the
union made a counter-package proposal that covered only some
issues. The employer rejected it and accused the union of “cherry
picking.” On December 18,1995,the employer made a package
proposal which the union claimed was “regressive.” On Decem-
ber 22,1995,the employer declared impasse. On January 15,1996,
the employer implemented its December 18th package proposal.

The Commission held the parties were at impasse on Decem-
ber 18. On that date, the union was fully aware of both parties’posi-
tions on all the issues,and, while the employer moved from its pre-
fact finding position,the union had not made any comprehensive

proposal since the issuance of the fact finder’s report. The union
seemed prepared to wait until the employer met its demands.
Woodhaven School District, 1987 MERC Lab Op 290.

Second, the Commission rejected the union’s claim that the
employer violated PERA by implementing a longevity pay proposal
which did not conform to its December 18th proposal. The
employer merely corrected some arithmetical mistakes,which did
not change the benefit teachers would receive in longevity payments.

Third, the Commission disregarded the union’s argument
that the employer violated its duty to bargain by not reinstating the
dues deduction or grievance arbitration language as part of its imple-
mented workrules. The Commission concluded that those provi-
sions were different because they may be discontinued after the par-
ties’ contract has expired. Gibraltar School District v Gibraltar
MESPA-Transportation,443 Mich 325 (1993). There was no rea-
son to conclude that in adopting its interim workrules,the employer
intended to reinstate dues deductions and/or grievance arbitration
as terms and conditions of employment.

Finally, the Commission rejected the union’s claim that the
employer’s unilateral modification of the recognition clause to
exclude coaches who were not teachers from the bargaining unit
was an unfair labor practice. Excluding coaches who were not teach-
ers from the bargaining unit was the parties’longstanding practice
and understanding. Therefore, the workrules adopted did not
affect the existing bargaining unit.

UNION DID NOT VIOLA TE DUTY OF FAIR
REPRESENTATION TO HEARING IMP AIRED
MEMBER

In Bloomfield Hills Assn of Paraprofessionals,MERC Case
No. CU94 C-18,the Commission adopted Administrative Law
Judge Nora Lynch’s recommended order finding that the union did
not violate its duty of fair representation. Sherry Wickman, a
hearing impaired classroom aide, alleged the union violated its duty
of fair representation concerning her resignation from her job.

In May 1993,Wickman was suspended for five days without
pay. A few months later, Wickman received a disciplinary notice
from the assistant superintendent which stated, “should you con-
tinue to disregard the directives given in the duties of your assign-
ment as determined by the teacher, your employment,now on a last
chance basis,will be terminated immediately.”

In September 1993,a meeting was held with the assistant
superintendent,Wickman,Bonnie Miller (a teacher who worked
with Wickman) and Curt Lange (Wickman’s union representative).
The parties discussed Wickman’s time card which contained sev-
eral alterations. Wickman was charged with tampering with her time
card and undermining Ms. Miller. Lange conferred privately with
Wickman,her parents,and a sign interpreter, and said Wickman
had two options — resign or be fired. If Wickman agreed to
resign,Lange said he would negotiate a settlement to purge her per-
sonnel file and obtain a neutral letter of recommendation. If she
chose to be fired, Lange said he would pursue a grievance for her.
Wickman agreed to resign.

In December 1993,the settlement agreement had not yet
been drafted because of Lange’s work schedule. Lange met with
Wickman who said she wanted to file a grievance because she had
no job and had not received the letter and settlement document
promised to her. Lange said she would lose and that he believed
everyone agreed at the September meeting Wickman should
resign. The settlement agreement was never finalized.
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The Labor and Employment Law Section Mid-Winter
Meeting is scheduled for January 30 and 31,1998. The meet-
ing will be held at the Ypsilanti Marriott at Eagle Crest and
the Eastern Michigan University Corporate Education Cen-
ter. The Friday evening program will include a reception and
dinner with featured speaker Lee Bollinger, University of
Michigan president and former law school dean. The Saturday
morning program will feature MERC and NLRB updates and
other labor and employment law topics. Details of the pro-
gram and registration information will appear in Lawnotes
and mailings to Section members.

The Commission rejected Wickman’s argument that the union
breached its duty of fair representation because it failed to reveal
to her that it had represented Miller in whose classroom Wickman
worked and a source of the allegations which led to the employer’s
decision to discharge her. The record did not indicate Miller was
accused by anyone of wrongdoing. The Commission also pointed
out that the relationship between the union and its members is not
the same as between attorney and client. A union’s ultimate con-
cern is the good of the entire membership,and that duty of concern
for the good of the total membership may sometimes conflict with
the needs,the desires,even the rights of the individual member. Lowe
v Hotel Employees Union,389 Mich 123,145-146 (1973). The union
acts lawfully as long as its decision is not made arbitrarily, dis-
criminatorily or in bad faith. Vaca v Sipes,386 US 171,64 LRRM
2369 (1967); Goolsby v City of Detroit, 419 Mich 651 (1984).

Second, the Commission rejected Wickman’s claim she was
deprived of due process on September 14 because Lange did not
tell her beforehand of the purpose, nature, or consequences of the
“hearing.” The Commission found no indication that Lange had any
information about the purpose of the meeting which he failed to
share with Wickman. Furthermore, the employer did not consider
the September meeting to be a “hearing.” Rather, the purpose of
the meeting was to announce its decision to discharge Wickman
and explain why that decision was made.

Third, the Commission disregarded Wickman’s claim she
did not make all the alterations on her time card. According to the
Commission,Lange did not know at any time on September 14 that
Wickman claimed to be innocent of the charges. Wickman,though
hearing impaired, had the duty to insist that Lange explain what
she did not understand and to make sure Lange understood the facts
as she knew them.

Fourth, the Commission concluded Lange was not “arbi-
trary” in stating Wickman would lose her grievance; nor was his
advice “misleading.” Lange, an experienced union representa-
tive, was in as good a position as anyone to judge the likelihood
of Wickman’s success. That is, Lange reasonably believed in
good faith that it was in Wickman’s best interest to resign. There
was nothing arbitrary or negligent about Lange’s conduct.

Finally, the Commission rejected Wickman’s allegation that
Lange’s failure to provide her with a promised settlement agree-
ment within a reasonable time was a “dereliction of duty.” There
was no indication that Wickman applied for and was denied any
job because of the absence of this agreement.

THE HOUSING COMMISSION IS NO T AN ALTER
EGO OR A CO-EMPLO YER WITH THE CITY OF
GRAND RAPIDS

In City of Grand Rapids and Grand Rapids Housing Com-
mission,MERC Case Nos. C 96 E-97 and C96 E-98,MERC
adopted Administrative Law Judge Roy Roulhac’s recommended
order finding the Housing Commission to be a separate employer
and dismissing the unions’unfair labor practice charges. The
unions claimed the City repudiated the terms of each collective bar-
gaining agreement by claiming an alter ego entity, the Housing Com-
mission,was a separate employer and that the employees within the
bargaining units were no longer covered by the agreements.

In April 1996,the Housing Commission notified the City that
effective July 1,1996,it would become the employer of record for
employees working at the Housing Commission. In June, 1996,the

City issued layoff notices to employees. Before any announced
changes could go into effect,the circuit court enjoined the City and
the Housing Commission from laying off employees or changing
their terms and conditions of employment pending a decision from
MERC.

The Commission concluded under Section 5(3) of the Hous-
ing Facilities Act, MCL 125.66,as amended, that housing com-
missions were given authority to fix the compensation of its
employees. This was the exact opposite of the situation under the
former statute where the ultimate authority rested with the incor-
porating unit even though it might not choose to exercise it.

Second, the Commission noted that under its interpretation of
the Housing Facilities Act, the status of a housing commission as
an employer or co-employer depends on a decision of the governing
body of its incorporating unit. According to MERC this is not
unprecedented. When school districts enter into agreements to form
consortiums they make the decision to relinquish their authority
as employers to the consortium. Although school districts may take
back this authority at any time by dissolving the consortium
agreement,the consortiums are considered separate employers
under PERA. In Re Grand Haven Public Schools,183 Mich App
186 (1989); Holland-West Ottawa-Saugatuck Consortium v Hol-
land Education Association,199 Mich App 245 (1993). Therefore,
if the City acts to authorize the Housing Commission to set the com-
pensation, fringe benefits and other terms and conditions of
employment of its own employees,the Housing Commission will
constitute a separate employer under PERA. In that case, the
Housing Commission’s employees will no longer constitute part
of an appropriate bargaining unit with employees of the City.
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RECENT DEVELOPMENTS
IN THE MECHANICS OF

NLRB ELECTIONS
Heather S. Beard

Martens,Ice, Geary, Klass,
Legghio, Israel & Gorchow, P.C.

I. THE EXCELSIOR LIST
An employer must provide the NLRB and the union with an

Excelsiorlist — a list of all employees considered eligible to vote
in an NLRB election — within seven days of the approval or direc-
tion of an election. Excelsior Underwear, 156 NLRB 1236,61
LRRM 1217 (1966). The disclosure furthers the goal of ensuring
the free and fair choice of a union and keeps the necessity of voter
challenges after the election to a minimum. 

The list must now include the full names and addresses of the
employees. North Macon Health Care Facility, 315 NLRB 359,
147 LRRM 1185 (1994) (an employer must provide the full first
and last name of employees on a voter eligibility list in order to
comply substantially with the Excelsiorlist requirement); Laidlaw
Waste Systems Inc., 321 NLRB No. 106,153 LRRM 1220 (1996)
(employer “did not substantially comply” with the Excelsiorlist
requirement “because it did not provide the full names of the
employees,” providing the first initials only and last name; rejects
employer’s estoppel argument.)

An employer cannot intentionally omit the names of employ-
ees. Shore Health Care Service, 323 NLRB No. 172,155 LRRM
1145 (6/16/97) (ordering a new election where employer “omit-
ted the names of four employees from the”Excelsiorlist, even
though the omissions were “little more than 5 percent of the eli-
gible voters,” because the omission “was not the result of a good-
faith mistake.”)

II. FAILURE TO POST ELECTION NOTICE CAN BE
GROUND TO SET ASIDE ELECTION IF UNION
LOSES
Section 103.20(a) of the Board’s Rules and Regulations

require an employer to post the Board’s notices of election “at least
three full working days prior to 12:01 a.m. of the day of the elec-
tion.” The term “working day” excludes “Saturdays,Sundays,and
holidays.” Section 103.20 (b). An employer is deemed to have
received copies of the election notice for posting “unless it noti-
fies the Regional Office at least five working days prior to the com-
mencement of the election that it had not received copies of the elec-
tion notice.” Section 103.20(c). The failure to timely post the notices
“shall be grounds for setting aside the election”if timely objections
are filed. See Terrace Gardens Plaza, 313 NLRB 571 (1995). The
NLRB does not look at “the actual impact of noncompliance on
a particular election.” 313 NLRB at 572.

Penske Dedicated Logistics,Inc., 320 NLRB 373,151 LRRM
1229 (1995) (employer complied with election notice posting
requirement where notices were posted 12 days before the election
even though the offices where the notices were posted were closed
on Sunday, three days before the election,because it was “in accord
with the Employer’s customary practice.”)

Club Demonstration Services, 319 NLRB 349,350 (1995)
(Board “clarif ied” Section 103.20 “as requiring an employer to
notify the Regional Office at least five working days prior to
12:01 a.m. of the day of the election that it had not received copies
of the election notice.”)

Maple View Manor, Inc., 319 NLRB 85 (1995) (the Board
refused to set aside an election involving more than one union,even
though the employer did not post notices in a timely fashion,to

avoid collusion between the employer and intervening union. To
set aside the election won by the union “based upon the employer’s
unexplained failure to post the election notices for the prescribed
period would permit it to benefit from its own improper conduct,
encourage collusion,and serve no substantial interest of the
employees.”)

III. CLOSING THE POLLS DURING ELECTION
PERIOD
Wolverine Dispatch, 321 NLRB No. 109,152 LRRM 1276

(1996) (ruling that “the unscheduled mid-session closing of the
polls” required a new election where Board agent closed polls for
a “f ew minutes”when union observer did not return to polling area.)

IV. BALLO TS IMPROPERLY MARKED
TCI West,Inc., 322 NLRB No. 174,p. 1 (1/24/97) (reaffirm-

ing “well-established Board precedent holding that when a voter
marks both boxes on a ballot and the voter’s intent cannot be ascer-
tained from other markings on the ballot (such as an attempt to erase
or obliterate the mark), the ballot is void because it fails to disclose
the clear intent of the voter,” the Board will not “engage in spec-
ulation as to the voter’s intent,but requires that the intent of the
voter in marking the ballot must be clearly and unequivocally
expressed.”)

Bishop Mugaure Center, 322 NLRB No. 32 (1996) (“we
affirm the Regional Director’s recommendation that a ballot
marked with an `X’in the `no’box and a diagonal line in the `yes’
box be considered void, and therefore not counted.” Chairman
Gould dissents stating that he “would overrule Combe Industrial
& Electrical Power, 216 NLRB 168 (1975).”)

Oneida County Community Action Agency, 319 NLRB 852
(1995) (adopting Regional Director’s recommendation that
“untimely” mailed ballots be counted where parties agree to count
them.)

Mediplex of Connecticut, 319 NLRB 281,298,152 LRRM
1039 (1995) (union victory will not be overturned based upon a bal-
lot “because one voter made a sloppy effort to erase his initial mark-
ings,when it is not even known whether that voter may have worn
down the eraser.”)

V. MAIL B ALLO T ELECTIONS
NLRB Casehandling Manual (Part Two),Representation Pro-

ceedings,Section 11336 (“The Regional Director should decide
whether, or to what extent,mail voting should be employed.”)

London’s Farm Dairy, 323 NLRB No. 155 LRRM 1180
(1997) (upholding Director Schaub’s decision directing mail-
ballot election); Reynolds Wheels,323 NLRB No. 187,155 LRRM
1183 (1997) (upholding director’s use of mail-ballot election).

Williamette Industries, Inc., 322 NLRB No. 151 (1/10/97)
(existing Board precedent and policy “f avors the manual election,
not mail-ballot election,” but in reversing the Regional Director it
stated no mail ballot election should be directed simply because
the “employer’s facility is approximately 80 miles from the
Board’s office.”)

Davis & Newcomer Elevator Co., 315 NLRB 715 (1994) (elec-
tion set aside where Region failed to send duplicate mail ballot kits
to voters where ballots were returned in unsigned envelopes where
there was adequate time to do so before the deadline); CHM
11336.4 states,“If the ballot is returned without signature, the elec-
tion clerk should, if sufficient time remains before the deadline, send
a duplicate kit with a letter explaining that failure to sign voids a
returned ballot.”

Kwik Care Ltd. v. NLRB, 152 LRRM 2204 (D.C. Cir. 1996)
(upholding Board’s use of mail ballot election as “within its dis-
cretion.”)
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