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I was appointed Reginal Director for NLRB Region 7 by
General Counsel Jennifer Abruzzo on October 15, 2021. 

I am honored to serve as Regional Director, standing on the
shoulders of Regional Directors I worked with: Terry Morgan and
Stephen Glasser. Stephen and other former Regional Directors
were contributors to Lawnotes, a tradition I hope to revive.

I am honored to lead the hard-working and talented staff of
Region 7. Due to my becoming Regional Director and the
retirement of Regional Attorney Dennis Boren, the positions of
Assistant Regional Director (my prior position) and Regional
Attorney are temporarily vacant.  

Region 7’s Detroit office has four supervisors managing 11
field attorneys, five field examiners, and four administrative
professionals. Our Grand Rapids office has a resident officer
managing a field attorney, three field examiners, and one
administrative professional. Compliance is currently supervised
by a Centralized Compliance Unit, managed by headquarters
personnel.  

Region 7 has continued to effectuate the Act throughout the
Covid-19 pandemic, including elections, hearings, and trials.
Region 7 has conducted 65 representation elections since the start
of the pandemic. 59 were mail ballot and six were in-
person/manual elections.

Elections. The six manual elections applied the factors for
Aspirus Keeweenaw, 370 NLRB No. 45 (2020). Aspirus gives
Regional Directors the discretion to decide the election type
(manual v mail-ballot) against the backdrop of the Covid-19
pandemic.  

Aspirus factors include: (1) whether the Agency office tasked
with conducting the election is operating under “mandatory
telework” status, (2) either the 14-day trend in the number of new
confirmed cases of Covid-19 in the county where the facility is
located is increasing, or the 14-day testing positivity rate in the
county where the facility is located is 5 percent or higher, (3) the
proposed manual election site cannot be established in a way that
avoids violating mandatory state or local health orders relating to
maximum gathering size, (4) the employer fails or refuses to
commit to abide by the GC Memo 20-10 protocols, (5) there is a
current Covid-19 outbreak at the facility or the employer refuses
to disclose and certify its current status, and (6) other similarly
compelling considerations. Region 7 continues to apply the factors
when considering the propriety of conducting an in-person
election.

Zoom. Region 7 has conducted numerous pre- and post-
election representation hearings and 13 unfair labor practice trials
since the start of the pandemic. Each were conducted by Zoom
videoconference. During trials, the Agency typically utilizes a
“courtroom deputy” to assist the Administrative Law Judge and
parties in remote hearings. The courtroom deputy is an Agency

employee trained in the Zoom for Government platform who
attends the pretrial conference, conducts practice sessions with
the parties, admits parties, witnesses, and attendees to the hearing,
troubleshoots technological issues, shares exhibits via the
platform’s share screen function, handles the waiting room and
breakout rooms, and otherwise assists the judge in ensuring that
the hearing runs smoothly.  

In representation cases, Region 7 uses regional employees in
the same role to assist hearing officers and parties, when resources
are available.  

Until such time as employees return to in-office work, it is
anticipated that trials and hearings will continue to be conducted
virtually.  Information officers continue to be available during
Region 7 business hours at (313) 226-3200 or (616) 456-2679.  

Notices to file briefs.The Board has issued several notices and
invitations to file briefs, signaling that it is considering a change
of law in several areas. The most recent notice, January 18, 2022,
in Ralph’s Grocery Company, 371 NLRB No. 50, invites briefs
to afford the parties and interested amici the chance to address
questions pertaining to mandatory arbitration policies. Briefs are
due by March 21, 2022.  Other  notices include:

• Stericycle, Inc., 371 NLRB No. 48, issued January 6, 2022:
affords parties and interested amici the chance to address whether
the Board should adopt a new legal standard to determine whether
employer work rules violate Section 8(a)(1).

• The Atlanta Opera, Inc., 371 NLRB No. 45, issued
December 27, 2021: affords parties and interested amici the
chance to address whether the Board should reconsider its standard
for determining the independent contractor status of workers.

• American Steel Construction, 371 NLRB No. 41 (Region 7
case), issued December 7, 2021: affords parties and interested
amici the chance to address whether the Board should reconsider
its standard for determination if a petitioned-for bargaining unit is
an appropriate unit.  

• Thryv Inc., 371 NLRB No. 37, issued November 10, 2021:
affords parties and interested amici the chance to address whether
the Board should expand its traditional make-whole remedy for
employees who are discharged, laid off, or otherwise
discriminated against to more fully account for their actual
economic losses.

Outreach and Public Information Programs. Operations
Management Memorandum 21-07 emphasizes that an essential
function of the NLRB’s mission is to continue our long and strong
culture of engaging with the public to promote a greater awareness
and understanding of the Act, including both working with our
colleagues within the labor and employment relations community
and reaching out to other communities who may not be familiar
with the Act.  

Region 7 maintains a robust outreach program and makes
NLRB representatives available at no cost to speak at and
participate in meetings, conferences, and seminars with a variety
of organizations. �
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UM’S STATUTE OF
LIMITATIONS DEFENSE
AND $490 MILLION

SEX ABUSE SETTLEMENT
John G. Adam

I was surprised by the large settlement
in the sex abuse case involving University
of Michigan Dr. Robert Anderson (1948-
2008) because it appeared that UM  has a
compelling statute of limitations defense.
But UM agreed to pay almost ½ billion
dollars to settle about 1,000 claims. UM
reportedly paid its defense attorneys $900
an hour.  

The allegedly serial-sex-abusing Anderson worked for
UM from 1968 to 2003. He directed the University Health
Service before becoming the wrestling, football, hockey
and track teams' doctor. He died in 2008.

While I am sympathetic to the victims, the claims based
on Anderson’s alleged abuse date to the 1960s and appear to
be long time-barred. Any claim would accrue, it seem
obvious, when the abuse took place.

Michigan does not have a special statute of limitations
for civil sexual abuse. The three-year tort statute of limitations
seems to govern, the same as to any federal Title IX or Section
1983 claims. I know of no 18 year, or longer, SOL.

UM filed a motion to dismiss in September 2020,
asserting that the lawsuits—the first one was filed in early
2020—were time-barred. UM also raised a sovereign
immunity defense. 2020 WL 7481109. Plaintiffs did not file
a response. UM’s motion was held in abeyance pending
voluntary mediation. U. S. District Judge Victoria Roberts
“ordered that litigation activity on the University's motion to
dismiss cease without exception while mediation is ongoing”
and “did so with the parties’ blessing.” Doe MC-1 v. UM,
2021 WL 5085754, at *6–7 (E.D. Mich.).

Why did UM decide to put its motion on hold, and then
settle what UM had argued to be clearly untimely claims for
such a staggering sum of money?

From my armchair—as a lawyer and taxpayer—the
media coverage begs several questions, for example:

(1) Do UM and the Board of Regents have a duty to
defend and defeat any time-barred legal claims?

(2) Why settle before a ruling on the SOL defense?  
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(Continued on page 4)

SUPREME COURT DECLARES
COVID-19 AN “EVERYDAY
RISK” AND REINSTATES
FIFTH CIRCUIT STAY

Ahmad Chehab and Deja Davis
Miller, Canfield, Paddock & Stone, PLLC 

National Fed’n of Indep. Bus. v. Dep’t of Labor, 142 S. Ct. 661
(2022) was a much-anticipated decision that addressed the
lawfulness of OSHA’s Emergency Temporary Standard (ETS). On
November 5, 2021, OSHA promulgated the ETS, which required
employers with at least 100 employees to develop—within 30
days—a COVID-19 vaccination policy or provide a set schedule
for workers to undergo weekly testing. Almost immediately, a flurry
of filings from various parties—including States, businesses, trade
groups, and nonprofit organizations—made their way to each
U.S. Court of Appeals challenging legality of the ETS.

Initially, the Fifth Circuit stayed OSHA’s rule pending further
judicial review.  BST Holdings, L.L.C. v. OSHA, 17 F. 4th 604, 609
(5th Cir. 2021). The Fifth Circuit ruled that the ETS “likely
exceeded OSHA’s statutory authority, raised separation-of-powers
concerns in the absence of a clear delegation from Congress, and
was not properly tailored to the risks facing different types of
workers and workplaces.” After a random lottery draw, the Sixth
Circuit was selected to hear on a consolidated basis all of the
challenges to the ETS (including whether to keep in place the Fifth
Circuit stay), in accordance with 28 USC §2112(a). In a 2-1
decision, the Sixth Circuit dissolved the stay, holding that OSHA’s
mandate was likely consistent with the agency’s statutory and
constitutional authority. In re MCPNo. 165, 21 F.4th 357 (6th Cir.
2021). The same evening the Sixth Circuit ruled, several parties filed
applications with the Supreme Court requesting to stay OSHA’s
enforcement of the ETS. The Supreme Court consolidated two of
those applications—one from the National Federation of
Independent Business, and one from a coalition of States—and
heard expedited (and lengthy) argument on January 7,  2022.

In its per curiam January 13 opinion, the Court, 6 to 3,
reinstated the Fifth Circuit’s stay of OSHA’s ETS. The Court found
that challenges to the ETS were likely to succeed on the merits
because OSHA lacked authority to impose the “vax-or-test”
mandate. As the Court explained, administrative agencies are
guided by statute. They only possess the authority delegated to them
by Congress. Although the Occupational Safety and Health Act
authorizes the Secretary of Labor to set workplace safety standards,
it does not authorize broad public health measures.Describing the
ETS as a “vaccine mandate”, the Court reasoned that such a
requirement imposed on American workers is “no everyday
exercise of federal power…[but] a significant encroachment into
the lives—and health—of a vast number of people.” Congress is
expected to speak clearly when authorizing an agency to “exercise
power of vast economic and political significance.” The Secretary,
although authorized to impose emergency temporary standards, is
not authorized to address public health more generally.

(3) How was the considerable $440,000 per victim
average arrived at, given the SOL defense and the
delay?

(4) Attorneys at $900 an hour? The Detroit News
reported on November 24, 2021 that “UM as of
October [2021] had paid more than $28 million in
legal and other costs tied to sexual assault allegations
against Anderson.” A majority of the payments,
$14.9 million  relate to the litigation. That seems like
a lot of money for a case that settled at an early stage
with little court activity. As of January 26, 2022, the
docket shows 11 entries.  

I am inclined to think that UM would have been able to
settle for almost half-a-billion with, say, a $350 an hour
attorneys, who practice in Michigan, and could have gotten
the deal done for a number considerably less than $15
million in fees. They didn’t ask me but I probably could have
made the deal for, say, under $10 million in billable time.
Maybe next time.  

The $490 million settlement is more than the State of
Michigan provides UM each year. The state “budget for the
fiscal year that begins Oct. 1 allocates $326.3 million for U-
M’s Ann Arbor campus. UM-Dearborn will receive $26.6
million, and UM-Flint will receive $24.2 million.”
https://record.umich.edu/articles/u-m-campuses-to-receive-
one-time-5-percent-state-funding-increase/.

There may be  legitimate legal reasons for this settlement,
but I have not heard them.

Paying out ½ billion dollars will encourage litigation of
time-barred claims and open up universities—with deep
pockets—to pay billions more. More lawsuits will follow.

Maybe this is one reason the cost of a college education
keeps going up. �

RETIREE HEALTHCARE
The 2022 Distinguished Service Award recipient
Nancy Schiffer and 2008 recipient Leonard
Page handled the 1983 retiree healthcare case,
UAW v. Yard-Man, Inc., 716 F.2d 1476 (6th Cir.
1983). This case helped tens of thousands of
retirees keep their promised healthcare, until the
Supreme Court overturned Yard-Man in M & G
Polymers v. Tackett, 574 U.S. 427 (2015).
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SUPREME COURT DELCARES
COVID-19 AN “EVERYDAY RISK” AND
REINSTATES FIFTH CIRCUIT STAY
(Continued from page 3)

WHO’S THE BOSS?
EVOLUTION OF THE JOINT

EMPLOYER RULE
Michelle C. Ruggirello

Kienbaum Hardy Viviano Pelton & Forrest, PLC 

The Biden Administration quickly took action to rescind the
employer-friendly joint employer standard adopted by the Trump
Administration. Only a few months into Biden’s presidency, the
White House Office of Information and Regulatory Affairs
announced that the Trump Administration’s version of the Joint
Employer Rule (“2020 Joint Employer Rule”) (85 Fed. Reg.
2820), which became effective in March 2020, was pending
regulatory review. On July 30, 2021, the Department of Labor
(“DOL”) made it official and released a Final Rule entitled
“Rescission of Joint Employer Status under the Fair Labor Standards
Act,” 86 Fed. Reg. 40939, which became effective on September
28, 2021 (“2021 Rescission Rule”).  This represents a significant
shift that, if ultimately left unchanged, would likely result in
increased liability for employers under the Fair Labor Standards
Act (“FLSA”).

What Is a Joint Employer Under the FLSA?

The FLSA does not use the term “joint employer” but instead
only defines an “employer” to “include[] any person acting directly
or indirectly in the interest of an employer in relation to an
employee.” 29 U.S.C. §203(d). Courts interpreting this definition
have opined that “[m]ore than one ‘employer’ can be responsible
for FLSA obligations.” U.S. Dep't of Labor v. Cole Enter., Inc., 62
F.3d 775, 778 (6th Cir. 1995). Courts have also recognized that the
FLSA directly contemplates the existence of several simultaneous
employers who may be responsible for compliance with the FLSA.
Falk v. Brennan, 414 U.S. 190, 195 (1973). Whether one is an
employer within the meaning of the FLSA is a question of law. Dept.
of Labor v. Cole Enter., supra, 62 F.3d at 778.

2020 Joint Employer Rule

The 2020 Joint Employer Rule explicitly stated that its goal
was that “employees will have the legal right to collect wages due
under the [FLSA] from fewer employers,” 85 Fed. Reg. at 2821.
To that end, under the 2020 Joint Employer Rule, there were two
constructs for determining whether multiple employers could be
jointly and severally liable for a violation of the FLSA. The first
concerned “vertical” joint employment, which exists “when an
employee of one employer (referred to . . . as an ‘intermediary
employer’) is also, with regard to the work performed for the
intermediary employer, economically dependent on another
employer.” Opinion Letter from U.S. Dep't of Labor, Wage & Hour
Div., 2016 WL 284582, at *4 (Jan. 20, 2016). Four factors were
used in a vertical joint employment analysis, i.e., whether the entity
(1) hires and fires employees; (2) supervises and controls
employees’ work schedules or conditions of employment to a
substantial degree; (3) determines employees’ rates and methods
of payment; and (4) maintains employment records. See 85 Fed.
Reg. 2820.

A “horizontal” joint employment analysis is “considered
when an employee is employed by two (or more) technically
separate but related or overlapping employers.” 2016 WL 284582,
at *5. Under the horizontal joint employment analysis, if the

 Though the Court agreed that COVID-19 is a risk that occurs
in many workplaces, it explained that the pandemic was not an
occupational hazard.The Court viewed COVID-19 as an “universal
risk” that is no different from other day to day dangers such as crime,
air pollution, or other communicable diseases. Allowing OSHA to
regulate daily life hazards would be a significant expansion on their
regulatory authority without clear congressional authorization.
Avaccine mandate is unlike other workplace regulations because
a vaccination “cannot be undone at the end of the workday.” The
ETS represents an expansion on OSHA’s authority but noted
OSHA does not lack authority to regulate specific risks related to
COVID-19.

 Although the Supreme Court’s decision did not nullify the ETS
in total, OSHA was effectively unable to implements its key
regulations pending the Sixth Circuit’s decision on the merits, which
would take a considerable period of time litigating before a merits
decision would be issued. Recognizing the realities on the ground,
OSHA informed the Sixth Circuit that on January 26, 2022, it would
be formally withdrawing the ETS. In light of the withdrawal, OSHA
argued in court filing with the Sixth Circuit that the petitions by
the challengers should be dismissed as moot.

To be sure, OSHA intends to withdraw the mandate as an
enforceable ETS, but not as a proposed rule. The Agency is still
looking to finalize a permanent COVID-19 Healthcare Standard and
may take the opportunity to listen to feedback during the “notice
and comment period” as it looks to devise an alternate ETS.
Given the Supreme Court’s hostility to OSHA’s efforts to regulate
workplace dangers in the context of the COVID-19 pandemic, it
is unlikely that OSHA will propose a rule mirroring the “vax or test”
mandate. �

WRITER’S BLOCK?
You know you’ve been feeling a need to write a

feature  article for Lawnotes.  But the muse is elusive.
And you just can’t find the perfect topic. You make the

excuse that it’s the press of other
business but in your heart you
know it’s just writer’s block. We
can help.  On request, we will
help you with ideas for article
topics, no strings attached,
free consultation. Also, we

will give you our expert assessment of your ideas, at
no charge.  No idea is too ridiculous to get assessed.
You have been unpub lished too long. Contact Lawnotes
editor John Adam at jgabrieladam@gmail.com.
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employers are “sufficiently associated” with the employee’s
employment, they are considered joint employers.

2021 Rescission Rule

Though the 2021 Rescission Rule may seem like another left
turn in employment law jurisprudence, the 2020 Joint Employer
Rule was already on life support before the Biden Administration
stepped in and levied the final blow. Most of the 2020 Joint
Employer Rule had been vacated by the Southern District of New
York in New York v. Scalia, 490 F. Supp.3d 748 (S.D.N.Y. Sept. 8,
2020), just 6 months after the rule went into effect. Seventeen states,
including Michigan, sued the DOL arguing that the 2020 Joint
Employer Rule violated the Administrative Procedures Act because
it improperly narrowed who is considered a joint employer. The
Court agreed: “[i]f the Department departs from its prior
interpretation, it must explain why . . . And it must make more than
a perfunctory attempt to consider important costs, including costs
to workers, and explain why the benefits of the new rule outweigh
those costs. Because the [2020] Rule does none of those things, it
is legally infirm.” Id. at 757. The Court specifically vacated the
portion of the 2020 Rule that applied to “vertical” employment
relationships because the four factor test was “a proxy for control”;
and “the FLSA rejected control as the standard for determining
employment.” Hence “any vertical joint employment analysis
must [examine] more than the potential joint employer’s control
over the employee.” Id. at 761 (internal citations omitted). The
Court, however, let stand the portion applying to horizontal
employment relationships. Id. at 795.

As recently as January 12, 2021, the federal court in the
Eastern District of Michigan similarly relied on Scalia and eschewed
the factors outlined in the 2020 Joint Employer Rule. See Reyes-
Trujillo v. Four Star Greenhouse, Inc., 513 F. Supp. 3d 761, 783
(E.D. Mich. 2021). In quoting Scalia, the Reyes-TrujilloCourt held,
“the FLSA does not distinguish between employers and joint
employers. Any factor that is relevant to whether an entity is an
employer is also relevant to whether the entity is a joint employer.
Scalia, supra, 490 F.Supp.3d at 790.

Since President Biden took office, however, the Second Circuit
vacated the prior decision on the 2020 Trump Rule and remanded
with instructions to dismiss the case as moot. The Second Circuit
reasoned that since the DOL had rescinded the regulation from
which the injunctive relief was sought, there was no claim for relief.
Scalia, unpublished order of the Second Circuit, issued October 29,
2021.

Where Do We Go From Here?

The effect of the 2021 Rescission Rule will be increased
liability for employers because it is more likely that an employer
will be determined to be a joint employer and therefore liable under
the FLSA for another employer’s actions. Since the DOL has yet
to issue its own version of the Joint Employer Rule, courts will likely
continue to analyze the issue of joint employment based on past
precedent regarding what constitutes an “employee” or “employer.”

The test or factors that a court may turn to in order to answer
that question will vary from jurisdiction to jurisdiction and court
to court. Courts in the Sixth Circuit, for example, may follow the
“economic reality test” used in Reyes-Trujillo. In evaluating
whether there was a joint employer relationship, in that case, the
Court considered the six factors outlined in Acosta v. Off Duty Police
Servs., Inc., 915 F.3d 1050, 1055 (6th Cir. 2019):

(1) the permanency of the relationship between the parties;

(2) the degree of skill required for the rendering of the
services;

(3) the worker's investment in equipment or materials for the
task;

(4) the worker's opportunity for profit or loss, depending
upon his skill;

(5) the degree of the alleged employer's right to control the
manner in which the work is performed . . . ; and

(6) whether the service rendered is an integral part of the
alleged employer's business.

The Court went on to state that “[n]one of these factors is
determinative on its own, and each must be considered ‘with an eye
toward the ultimate question—[the worker's] economic dependence
on or independence from’ the alleged employer.’” Id. 

Overall, the analysis of what is a joint employer for FLSA
purposes is a fact-intensive process. But the current test is certainly
more favorable to employees and less favorable to employers than
the now-rescinded test adopted by the Trump Administration. �

FIDUCIARIES
MUST MONITOR

INVESTMENT OPTIONS
Regan Dahle
Butzel Long 

Plan fiduciaries beware.

In a unanimous and succinct opinion (by Justice
Sotomayor) the Court in Hughes v. Northwestern University,
__U.S.__, 2022 WL 199351 at *1-2 (1/24/2022) held that the
ERISA plan participants state plausible claims against
fiduciaries for violating their duty of prudence because the
claims require a context-specific inquiry of the fiduciaries’
continuing duty to monitor investments and to remove
imprudent ones, as articulated in Tibble v. Edison Int’l, 575
U. S. 523 (2015).

In Hughes, the participants claim that Northwestern
retirement plan fiduciaries had “violated their duty of prudence
by, among other things, offering needlessly expensive
investment options and paying excessive recordkeeping
fees.” The Seventh Circuit held that these allegations “fail as
a matter of law, in part based on the court's determination that
petitioners’ preferred type of low-cost investments were
available as plan options” and this “eliminated any concerns
that other plan options were imprudent.” The Supreme Court
rejected this “flawed” reasoning because such a “categorical
rule is inconsistent with the context-specific inquiry that
ERISA requires and fails to take into account” the fiduciaries
“duty to monitor all plan investments and remove any
imprudent ones.”  Id. at *1-2.

Bottom line: Offering good investment options does
not permit fiduciaries to include bad options. �
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JUDGE ARTHUR J. TARNOW
(1942-2022)

We sadly report the death of U. S. District Judge Tarnow.  

Stuart Israel wrote a wonderful
Lawnotes article entitled “Portrait of
Judge Arthur J. Tarnow” (Winter
2019). Stuart recalled a case decades
ago when they both worked for the
state public defender:

“Once Art and I had consecutive
arguments at the Michigan Court
of Appeals. I argued that a trial
court’s delivery of some jury
instruction was offensive to the
essence of ordered liberty, violated
fundamental due process, and required reversal. Art next argued that
another trial court’s failure to deliver that same jury instruction was
offensive to the essence of ordered liberty, violated fundamental
due process, and required reversal. One attentive judge intoned from
the elevated bench: ‘Mr. Tarnow, your colleague just argued the
opposite about the same instruction! What does this mean?’ Art
replied without hesitation: ‘Your honor, I guess it means one of us
is going to win.’”

Stuart also wrote about Judge Tarnow’s private practice.
Tarnow was “the go-to expert on habeas corpus. He was the last
best hope—and often the salvation—of many in dire circumstances.”
Stuart wrote that after “Art was confirmed for the federal bench,
I joked that until he completed judges’ school, he thought civil
practice was when the prosecutor was polite.”  

Like Judge Tarnow’s portrait on display for posterity in Judge
Terrence Berg’s courtroom, his legal career, character, humor, and
wisdom will long be remembered. To quote Stuart, “After 20 years
on the federal bench. Art is the master of all that comes before him.”
RIP.

John G. Adam

MY EXTERNSHIP WITH
JUDGE TARNOW

I externed for Judge Tarnow during my last semester of
law school in the winter and spring of 2021. Working with
Judge Tarnow and his staff was one of my most memorable
experiences during law school. It was an honor to participate
in the inner workings of judicial chambers.

Judge Tarnow ran a great courtroom, in person or virtual.
For example, when it came time to sentence defendants,
Judge Tarnow made sure that each defendant knew his or her
rights before he issued sentence. He was prepared, asked
great questions, and listened.

Judge Tarnow treated the staff like his family. I always
looked forward to chambers meeting to learn and experience

JUDGE AVERN COHN
(1924-2022)

As we went to press, we learned
that Judge Avern Cohn passed away.
Judge Cohn was an avid reader
of Lawnotes (see Judge Cohn’s
“Encomium” in the Summer 2021
Lawnotes). Judge Cohn provided
encouragement and suggestions to
Stuart Israel and me. He sent me
books about Lewis Cass and early
Michigan history after I wrote about
Governor Whitmer’s renaming of
the Lewis Cass Building.  

My last talk with Judge Cohn was about a draft article I shared
with him on Plessy v. Ferguson (see Winter 2022 Lawnotes).
Judge Cohn knew about Justice Brown, who had been an Eastern
District of Michigan Judge before going to the Supreme Court.

Those who knew him said that Judge Cohn was a force of
nature and an intellectual giant, and that was true in my experience.
He never stopped learning and encouraging others to learn and write.

Last year, I shared with Judge Cohn  a draft article I wrote about
prominent heart surgeon Norman Shumway (1923-2006), who was
born and raised in Michigan. Judge Cohn called to tell me he knew
Shumway. Like Cohn, Shumway went to UM until both were
drafted in 1942 and sent to Army Specialized Training at Tarleton
State University in Stephenville, Texas. 

Cohn and Shumway became friends. As young men, Shumway
planned to be a lawyer and Cohn planned to be a doctor, even going
to medical school for a short period. They flipped careers, both
leading accomplished lives. 

Had I not sent my draft Shumway article to Judge Cohn and
had Judge Cohn not told me about his friendship with Shumway,
this story may have been lost to history. 

           John G. Adam 

the law in action. Although an extern, Judge Tarnow made me
feel like a part of his chambers and would talk to me about the
cases I was working on.

I recall Judge Tarnow asked the attorneys present at a
Zoom status conference if they were wearing socks and shoes.
He chuckled and so did the attorneys. It was evident Judge
Tarnow would use humor to make a point, or just to make us
laugh. Reading Stuart Israel’s 2019 Portrait of Judge Tarnow,
I am reminded of Judge Tarnow’s humility even though he was
an accomplished attorney and judge.

I am very sad to hear of Judge Tarnow’s death.  He was
a “young” 80. He inspired me to be a good, honest, and
hardworking attorney.  He taught me that humor can have its
place even in the legal field.  I will always be grateful for the
short time I had to work with Judge Tarnow.

Alanah M. Haskin
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CAN AN EMPLOYER ASK
FOR DOCTOR’S NOTE?

Alex Petrik
Kienbaum Hardy Viviano Pelton Forrest 

With so many employment-related
laws, leaves can be tricky to navigate with
each situation often presenting its own set
of challenges. Given the difficulty in
assessing a request for leave, employers
are often unsure what they can ask for and
require when an employee says he is not
coming to work or needs an extended
leave for medical issues.

Generally speaking, an employer may request a doctor’s
note as evidence of the need for an employee’s leave under the
Family Medical Leave Act (FMLA) and Americans with
Disabilities Act (ADA) but each law has its own governing
provisions and limitations.

FMLA

The FMLA entitles a qualifying employee up to 12 weeks
of unpaid leave each year. Under the FMLA, employers are
permitted to request a doctor’s note or medical certification when
an employee first requests leave. 29 C.F.R. § 825.305(a). In most
cases, the employer should request, either in writing or verbally,
that an employee furnish certification at the time the employee
gives notice of the need for leave or within five business days
thereafter, or, in the case of unforeseen leave, within five
business days after the leave commences. 29 C.F.R. § 825.305(b).
At the time the employer requests certification, the employer
must also advise an employee of the anticipated consequences
of an employee's failure to provide adequate certification. 29
C.F.R. § 825.305(d). The employee must provide the requested
certification to the employer within 15 calendar days (or longer
if the employer allows the employee more than 15 days) after
the employer's request, unless it is not practicable under the
particular circumstances to do so despite the employee's diligent,
good faith efforts. See 29 C.F.R. § 825.305 (a), (b), and (d).

FMLA certification requires much more information than
an illegible doctor’s note. Just look at the four-page FMLA
certification form that the healthcare provider must fill out.
www.dol.gov/sites/ dolgov/files/WHD/legacy/files/WH-380-
E.pdf.

The certification, e.g., must (1)The name, address, telephone
number, and fax number of the health care provider and type of
medical practice/specialization; (2) The approximate date on
which the serious health condition commenced, and its probable
duration; (3) A statement or description of appropriate medical
facts regarding the patient's health condition for which FMLA
leave is requested. The medical facts must be sufficient to

ARBITRATION AND THE
EVIDENCE RULES

Stuart M. Israel

At a labor arbitration:
Q. [Opposing counsel] What is your understanding of article

24 of the agreement?                              
[Me] Objection. The witness’s “understanding” is irrelevant.
[Opposing counsel] The rules of evidence don’t apply.
[Arbitrator] I will take the answer for background.
A.  [Opposing counsel’s witness] My understanding is that

the word “up” in article 24 was intended to mean “down.”

The evidence rules don’t bind labor arbitrators—technically.

A labor arbitrator can pretty much do what the arbitrator wants
with regard to evidence, so long as the arbitrator’s decision draws
its “essence” from the agreement and doesn’t “simply reflect the
arbitrator’s own notions of industrial justice” or transgress “well
defined” public policy “ascertained by reference to the law and legal
precedent.” See Eastern Associated Coal Corp. v. United Mine
Workers, 531 U.S. 57, 61-62 (2000).

But the Federal Rules of Evidence are not chopped liver. The
rules provide guidance on fairness, due process, and reasoned
decision-making. Arbitrators, as do the rules, expect evidence to
be factual, reliable, relevant, and competent.

Labor arbitrators want to turn out reasoned decisions.
Consumers of arbitral services—unions and employers—mostly
want reasoned decisions. A labor arbitrator who goes off the deep
end on evidence questions too often is not likely to have a long
career as a labor arbitrator.

Still, arbitrators often admit questionable evidence “for what
it’s worth.” There are reasons why an arbitrator may allow parties
and witnesses to say pretty much whatever they want at the hearing.

Among those reasons: as the path of least resistance (better too
much than too little); to promote economy and efficiency at the
hearing (foreclosing multiple objections and rulings, and angels-
on-heads-of-pins discussion); to avoid friction and argument at the
hearing; to recognize the therapeutic effect of venting and opining;
to leave evidence rulings to a future day, after arbitral deliberation
and, maybe, research; to avoid evidence rulings which may be made
unnecessary by the ultimate decision’s raison d’etre.

Post-hearing, in the arbitrator’s sanctum sanctorum—free of
dogmatic parties, contentious lawyers, emotional grievants,
garrulous witnesses, and court reporters—the arbitrator can decide
what evidence to credit and what evidence to disregard, and—in
peace and privacy—give unworthy evidence no “weight.”

So, advocates, it is worthwhile to make apt evidentiary
objections at the arbitration hearing, and to cite the evidence rules
in your post-hearing brief.

Objections can usefully call the arbitrator’s attention to
evidence rules of which the arbitrator may be unaware, the
application of which, as Fed. R. Evid. 102 puts it, may serve “the
end of ascertaining the truth and securing a just determination.”

The arbitrator may find the rules to be influential and persuasive
on the path to truth, justice, and the final and binding decision.

The rules covering relevance, opinion, and related topics, for
example, might aid arbitral “weight” assessment of, say, a witness’s
“understanding” that, say, in the agreement sub judice “up” was
intended to mean “down.” �
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CAN AN EMPLOYER ASK
FOR DOCTOR’S NOTE?
(Continued from page 7)

support the need for leave, and may include information on
symptoms, diagnosis, hospitalization, doctor visits, whether
medication has been prescribed, any referrals for evaluation or
treatment (physical therapy, for example), or any other regimen
of continuing treatment;

If the employer determines that a certification is incomplete
or insufficient because it (1) lacks the information set forth above
or (2) the information provided is vague, ambiguous, or non-
responsive, it must state in writing what additional information
is necessary to make the certification complete and sufficient.
The employer must provide the employee with seven calendar
days (unless not practicable under the particular circumstances
despite the employee's diligent good faith efforts) to cure any
such deficiency.  If the deficiencies specified by the employer
are not cured, the employer may deny the taking of FMLA leave.
29 C.F.R. § 825.305(c).

ADA

Employers can request medical documentation when an
individual makes it known that an accommodation is needed at
work. However, the EEOC’s Enforcement Guidance on
Reasonable Accommodation and Undue Hardship under the
ADA (“Guidance”) provides that an employer cannot ask for
documentation when (1) both the disability and the need for
reasonable accommodation are obvious, or (2) the individual has
already provided the employer with sufficient information to
substantiate that he has an ADA disability and needs the
reasonable accommodation requested. Conversely then, when
the disability and/or the need for accommodation is not obvious,
the employer may ask the individual for reasonable
documentation about his or her disability and functional
limitations.

So what does reasonable documentation look like?
According to the Guidance, reasonable documentation is only
the documentation that is needed to establish that a person has
an ADA disability, and that the disability necessitates a
reasonable accommodation. Therefore, the amount of
documentation required depends upon the situation and how
much information is already known about the impairment,
functional limitations, and accommodations. Thus, an employer,
in response to a request for reasonable accommodation, cannot
ask for documentation that is unrelated to determining the
existence of a disability and the necessity for an accommodation.
In addition, an employer cannot request a person's complete
medical record as that would likely contain information unrelated
to the disability at issue and the need for accommodation.

Doctor’s Note as Part of Sick Leave Policy

According to the Guidance, an employer is entitled to
know why an employee is requesting sick leave. An employer,

therefore, may ask an employee to justify his or her use of sick
leave by providing a doctor's note or other explanation, as
long as it has a policy or practice of requiring all employees, with
and without disabilities, to do so. See Lee v City of Columbus,
636 F.3d 245 (6th Cir. 2011). The employer, however, must be
careful to apply the practice of requiring a doctor’s note
consistently to all employees, and should not infringe on
anyone’s right to medical privacy. Generally speaking, many
employers have a policy of requiring a doctor’s note for
absences longer than three days or when suspicious
circumstances arise, such as when an employee calls in sick on
the same day for which a request for vacation was denied. If an
employer does not currently have such a policy, it should
consider implementing one.

An employer cannot demand detailed information to be
included in the doctor’s note, and the employee reserves the right
to keep their medical diagnosis, type of treatment, and the
severity of their illnesses confidential. A doctor’s note should
validate the worker’s sick leave days at the minimum and
should include the date of appointment with the doctor and dates
the employee was ill, injured, or unfit for work. 

Proof of COVID Vaccination

The EEOC’s Technical Assistance Questions and Answers
regarding COVID-19 says that the employer can request
information about the employee’s COVID-19 vaccination status.
This information must be treated like other medical information
under the ADA.

The Assistance states:

K9. Does the ADA prevent an employer from inquiring
about or requesting documentation or other confirmation
that an employee obtained a COVID-19 vaccination?
(Updated 10/13/21)

No.  When an employer asks employees whether they
obtained a COVID-19 vaccination, the employer is not
asking the employee a question that is likely to disclose the
existence of a disability; there are many reasons an employee
may not show documentation or other confirmation of
vaccination besides having a disability. Therefore, requesting
documentation or other confirmation of vaccination is not
a disability-related inquiry under the ADA, and the ADA’s
rules about making such inquiries do not apply.

However, documentation or other confirmation of
vaccination provided by the employee to the employer is
medical information about the employee and must be kept
confidential, as discussed in K.4

Case-by-case

Each request for leave should be assessed according to each
individual’s own facts and circumstances. Depending on which
statute the leave falls under (or if it falls under the employer’s
policy), there are different requirements that must be carefully
followed. �
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FOR WHAT 
IT’S WORTH

Barry Goldman
Arbitrator and Mediator

SIMILAR CASES?

Similar cases should be treated similarly. Everyone
agrees. It’s one of the fundamental principles that make
up the rule of law. But what does it mean?

It can’t mean cases that are similar in some respects
ought to be treated similarly in all respects. To be entitled
to similar treatment cases need to be similar in relevant
respects. But how can we know which are the relevant
respects? And how similar do they need to be?

Here’s how Elkouri puts it:

 It is generally accepted that enforcement of rules and
assessment of discipline must be  exercised in a
consistent manner; all employees who engage in the
same type of  misconduct must be treated essentially
the same unless a reasonable basis exists for  variations
in the assessment of punishment (such as different
degrees of fault or  mitigating or aggravating
circumstances affecting some but not all of the
employees).

The words “essentially” and “reasonable” are doing
a lot of work in that sentence. Translated into English it
means: Cases that are sufficiently similar in relevant
respects to be entitled to similar treatment ought to be
treated similarly. This is not helpful.

Maybe that’s because it’s too abstract, and what we
need is a concrete example from the real world. Let’s take
the cases of Jones and Smith. Both of them did the same
bad thing. (Insert the prohibited workplace conduct of your
choice here.) Jones has a longer record of service than
Smith, but he has some previous discipline. Smith has a
clean record but a short tenure. Jones is remorseful but
Smith is truculent; Smith is candid but Jones is evasive?
Are they “similar” for purposes of the rule?

Even length of service is more complicated than it
may appear. Long service can mean an employee has

accumulated a “bank of goodwill,” but it can also mean
he has been around long enough to know better.

Speaking of knowing better, an arbitrator who’s been
around for a while will avoid contradicting himself. He
will not find the Employer had just cause for discharge and
then reduce the penalty on the grounds that it is too
harsh. Instead, he will find that the Employer did not have
just cause for discharge and then impose the appropriate,
lesser penalty. Leniency, you see, is not within our
purview. The Employer has the right to impose discipline
for just cause. It also has the right to be lenient if it chooses.
An arbitrator does not have the authority to require
leniency. What we have is the authority to require
consistency or proportionality and to reduce discipline
when the penalty imposed is inconsistent or
disproportionate to the offense and therefore fails to meet
the just cause standard. One could be forgiven for failing
to appreciate the practical difference.

 Getting back to Jones and Smith, the usual case has
it that both Jones and Smith did the bad thing, but Jones
got fired and Smith is still employed. If I’m hearing
Jones’s case the Union’s argument is that the cases are
similar and should be treated similarly. If I’m hearing
Smith’s case the argument is that the two cases should be
distinguished. Of course, no two cases are identical even
if they appear identical. Even if the behavior is the same,
the records of the two employees are the same, and the
aggravating and mitigating circumstances are the same, the
environment may have changed. What Jones did (and got
away with) may simply no longer be permitted. I’m an old
man, it’s true, but when I was in law school and we learned
about sexual harassment, they told us, “There’s no harm
in asking.”

Back to leniency. The Employer has the right to
impose discipline for just cause, but it also has the right
to be lenient. A union advocate who argues that Jones is
entitled to leniency because Smith got away with the same
conduct may be making a mistake. If the Employer can’t
be lenient in one case without being required to be lenient
in all other cases, the Employer may impose a one-size-
fits-all discipline system that creates more suffering than
it prevents, and the Union will be sorry.

Distinguishing and discriminating among cases is not
a bad thing. It’s what arbitrators are hired to do. The
problem is not discrimination; it is invidious discrimination.
And what discrimination, precisely, is invidious? That’s
easy. Invidious discrimination is the kind we must not
commit. �
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AWARD PRESENTATION TO
NANCY SCHIFFER
Amy Bachelder and Mami Kato

On behalf of the State Bar of Michigan Labor and
Employment Law Section (LELS) we are happy to present this
year’s Distinguished Service Award to Nancy Schiffer.

Nancy grew up in the small town of Plainwell, Michigan,
spending her summers on her grandparents’ farm in central
Michigan. Her father – a flight instructor – shared his passion of
flying with his children. Her mother, a home economics teacher,
also shared her talents with Nancy and her three siblings.  

Nancy, like her siblings, took her solo flight on her 16th
birthday, and had her pilot’s permit before she received her
driver’s permit. Nancy always wanted to be a lawyer, a dream that
her parents fully supported at the time when their friends thought
it was a waste of money to send their daughters to college, let
alone law school.

Nancy attended Michigan State University where she first
abandoned the skies for the water, beginning her serious pursuit of
sailing.  She then pursued her dream of being a lawyer at the
University of Michigan Law School where she discovered her
passion for labor law when she successfully represented two
women in a management review process.

Nancy graduated cum laude from the University of Michigan
Law School and began working as a Field Attorney at Region 7
office of the National Labor Relations Board in Detroit – the
largest regional office in the country at that time – and under the
tutelage of the late Bernie Gottfried. Bernie Gottfried created a
collegial learning atmosphere where attorneys were grounded in
the fundamentals of labor law. Nancy handled representation and
unfair labor practice investigations and conducted hearings, and
brought injunction actions in federal court.

Following a brief stint as a private practitioner with a law firm
in Detroit, Nancy joined the United Auto Workers as Associate
General Counsel in 1982, and became Deputy General Counsel in
1998. Nancy’s practice during her almost twenty years at the
UAW in Detroit focused on representation and unfair labor
practice cases under both the National Labor Relations Act and
the public sector, appellate litigation, public and private sector
organizing campaigns and related litigation, collective bargaining
negotiations and contract enforcement, retiree health insurance
litigation, and union governance.  

As Associate General Counsel and then Deputy General
Counsel for the UAW, Nancy not only served as co-counsel, but
participated in demonstrations alongside UAW members,
protesting the brutal closing of Lafayette Clinic, Michigan’s
renowned psychiatric teaching and research hospital. She also
served as co-lead counsel in the UAW’s lengthy labor dispute with
Caterpillar in 1990’s, involving two long-term and eleven mini-
strikes and over 400 NLRB unfair labor practice complaints, and
state court litigation involving “sick building syndrome” in an
effort to protect court employees who were suffering various

THE 2022
STATE BAR OF MICHIGAN
LABOR AND EMPLOYMENT

LAW SECTION

DISTINGUISHED
SERVICE AWARD

presented to

NANCY SCHIFFER

The State Bar of Michigan Labor and Employment Law
Section Distinguished Service Award is presented to persons
who, for a period of 20 years or more

 have made major contributions to the practice of
labor and employment law;

 reflect the highest ethical principles, including
principles of civility and professionalism;

 have advanced the development of labor and
employment law;

 have a long-established commitment to excellence;
and

 are recognized and respected by all constituents
in the labor and employment community.

Past Recipients

1997 Theodore Sachs 2011 Thomas J. Barnes

1998 William M. Saxton 2012 George N. Wirth

1999 George T. Roumell, Jr. 2013 Joseph A. Golden

2000 Theodore J. St. Antoine 2014 Janet C. Cooper

2001 Erwin B. Ellman 2015 Richard Mittenthal

2002 James E. Tobin 2016 Kathleen L. Bogas

2003 John E. Brady John R. Runyan, Jr.

Joseph C. Marshall III 2017 Michael Pitt

2004 Gordon A. Gregory David Calzone

2005 Carl E. Ver Beek 2018 Stuart M. Israel

2006 Robert J. Battista Timothy H. Howlett

2007 H. Rhett Pinsky 2019 Megan P. Norris

2008 Leonard R. Page 2020 Barry Goldman

2009 Sheldon J. Stark 2021 Daniel Swanson

2010 Leonard D. Givens
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illnesses as a result of working in a recently renovated warehouse
which was converted for the employees’ use by the court.

In the midst of her tenure at the UAW Nancy and her family
took a year off to sail in the Bahamas, home schooling on the boat.
And she did so not knowing if she would have a job when she
returned. Wisely, the UAW welcomed her back.

In 2000, Nancy became the Associate General Counsel with
the AFL-CIO—responsible for tracking and analyzing
developments at the National Labor Relations Board to assist in the
development of the AFL-CIO’s positions, arguments, and
initiatives and to provide legal, technical and strategic advice for
labor-related legislative and policy initiatives at the local, state,
and federal level. She was frequently called upon to testify as a legal
expert on labor law issues before congressional committees and to
provide briefings for Members of Congress and their staffs. In
2012, she served as a Workers’ Delegate to a meeting of the
International Labour Conference in Geneva, Switzerland.

Nancy created and administrated the AFL-CIO’s Law Student
Union Summer program, which provided opportunities for
students to work on organizing and contract campaigns throughout
the country. She was fond of applicants from small towns.  

Nancy retired from the AFL-CIO in 2012, but her retirement
was short lived.  In 2013, President Obama nominated Nancy to
the National Labor Relations Board. Following Senate
confirmation, Nancy was sworn in by then Vice President Joe
Biden, with her daughter Amelia holding the Bible for her.
Nancy’s term as a Board Member ended December 16, 2014.

During her tenure the Board issued updated and revised
Representation Case Procedures following a Notice and Comment
period and two days of hearings. Among the Board’s many
decisions during Nancy’s time as a Member of the Board were
those involving high-profile issues such as employees’ use of
social media, employer handbook rules, jurisdiction over religious
colleges and universities, the NLRB’s arbitration deferral
standards, employee access to employer communication systems,
and mandatory waivers of class action litigation.

Nancy has been a frequent author and speaker on labor law
issues.  She is a Fellow of the College of Labor and Employment
Lawyers and has been an active participant in the American Bar
Association’s Committee on Practice and Procedure under the
NLRA and served as its Program Co-Chair.

In retirement – both the temporary one in 2012 and a more
permanent one following her term as a Board Member, Nancy and
her husband of 40 years, Goldwin Smith, lived and spent the
winter months on their sailboat, sailing to the Bahamas. Nancy
and Goldwin maintained an active lifestyle during their time in
the Bahamas, including racing on Rage, a traditional Bahamian
racing sloop.

Nancy now resides in Pacific Grove, California, where she is
learning to surf and enjoys spending time with her husband and her
six-year-old grandson, along with his parents.

Nancy Schiffer had a great legal career and is a well-
deserving recipient of this Distinguished Service Award. �

REMARKS OF
NANCY SCHIFFER

Thank you so much.  I am thrilled to be selected to receive the
Distinguished Service Award.  

Thank you, Amy Bachelder for that great introduction. Amy
and I met when she started at NLRB Region 7 in 1976. I knew
immediately that we would be lifelong friends – and we have been.

My thanks to the Selection Committee and to John Runyan and
all the members of the Labor and Employment Law Section.  And
a special thanks to Mami Kato, who created the amazing video.  

I would also like to give a shout out to Lawnotes and its
editors and writers. I’m so glad you send it to me. I read it – I love
it. The writers are not only informative, but brilliant, smart, and witty. 

Allow me to acknowledge my husband of 40 years, Goldwin
Smith, who has been by my side through it all. And my daughter
Amelia for her support and understanding over the years.

I always wanted to be a lawyer. Except, of course, when I
briefly wanted to be a cowboy. I don’t know where my interest in
the law came from. I didn’t know any lawyers except a cousin of
my mom who did property law. There was no lawyer’s office in
my hometown of 3,500 people. But my parents – each of them –
taught me to follow my passion – like they both did. They
supported me 200%.  

So I ended up at Michigan Law School and I was terrified.
Terrified that someone would tap me on the shoulder and ask:
“Are you the girl from Plainwell? You don’t belong here.” And it
was hard to feel that I belonged. The year I started law school –
1972 – was the first year the law school allowed women to live in
the Law Quad. There were no women on the law school faculty.
And in my first-year lecture room classes of 100 students, there
were only 10 other women. At Alumni Breakfasts, alums came up
and asked why I was taking the place of a deserving male who
could have otherwise attended. They complained that I would
never practice law anyway – just get married and have children.
Well, I did practice law - for 40 years – and I ALSO got married
and had children. But at the time, I seriously wondered if maybe
they were right.

During law school, I represented two University employees
who felt they’d been discriminated against. Their cases ended well
and I was hooked on labor law. But when I met with the firms that
came to interview us at the law school, I was told that women
couldn’t do labor law.  That it was an all-male, back room, cigar-
smoking sort of practice. Well, I never could turn down a
challenge. My first job as a lawyer was with Region 7 of the
National Labor Relations Board.  

I had the great fortune of working there when Bernard
Gottfried was Regional Director and George Alexander, Regional
Attorney. They taught me how to investigate and analyze cases, and
how to research the law and how to write. They were patient,
supportive, and brilliant. Bernie could quickly get to the heart of
a case, ask the perfect questions, and, when necessary, spin his
chair around to the shelves of NLRB decisions behind his desk,
grab just the right book and open it to just the right dispositive
case. Not only that, but he taught me to consider the impact of our
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work on the workplace – the workers, union and employer. He
taught me that what we did was not just a legal exercise, that each
case had a real-life impact and that it mattered.     

I thought I’d never leave Region 7, but change happens. I
moved into private practice with a law firm that represented a
broad range of workers. Maybe it was just my perception, but it
always seemed that the cases I was given were just beyond my
experience and expertise. I learned a lot – I had to – and fast. I
remember wondering when I would get to the point where I was
doing something I’d done before and knew what to do. But it
never seemed to happen.

My time at the UAW brought new challenges, new clients,
and new colleagues. I loved that my work was not just this
particular case or that particular legal process. Rather, it was part
of an over-all effort to reach a broader goal than just to prevail in
a specific legal proceeding.

I loved my clients – people who worked hard and did what they
thought was right. And our legal team was like one big family.
We had a lot of fun together. And we supported each other – and
not just by brainstorming together or pooling our legal resources
or figuring out legal strategies. Here’s an example, once I arrived
at an NLRB hearing wearing my winter boots - it’s Michigan,
right - but without my shoe bag with my dress shoes in it – a
definite wardrobe malfunction. I immediately called a colleague
and within 30 minutes, she appeared with shoes she’d just
purchased for me that were the right size, the right color, AND on
sale.  

When I moved on to the AFL-CIO Office of the General
Counsel, everything was so new to me.  I have to admit, I felt like
a stranger in a strange land – no, a different planet. But that
gradually changed as I came to know the smart, strong, supportive
colleagues I got to work with. And as I found new challenges that
developed into interesting and exciting projects.

I especially loved legislative work. In the beginning, I
testified on NLRB issues. Soon I was conducting briefings,
drafting statutory language, and assisting with hearings by finding
witnesses and putting together testimonies. Despite all the news to
the contrary, real democracy happens there. Real people –
workers, management, lawyers, academics and others come to
present their stories and advocate for change – directly to the
people who can make a difference by changing our national
policy. I liked the realness of it.  

I had retired from the AFL-CIO before I was nominated to
be a Board member. During my brief “retirement,” my husband and
I had taken our little sailboat to the Bahamas for the winter and then
back to Maryland. About two months after our return, I was
nominated by President Obama and told that my Senate
confirmation hearing would take place in exactly one week. And,
oh, by the way, here is an avalanche of forms to fill out before
then. Mine turned out to be one of the quickest confirmation
proceedings ever.  

I loved working at the Board.  My staff was dedicated, hard-
working and super smart. All five Board members were confirmed
at the same time, so we were all newbies and, due to past Board
member issues, we were determined to get along.  And we mostly

did. The work was overwhelming and intense. The issues were
controversial, complicated and difficult – like most labor law
issues.  

Let me tell you what helped me most in doing this work, both
at the Board and with the AFL-CIO. Yes, the confidence I’d finally
found after decades of advocacy.  I no longer wondered if women
could be good lawyers. And the support of friends I’d made along
the way. But most helpful was the work I did here in Michigan -
at Region 7, at the law firm, and at the UAW. The nitty, gritty work
of on-the-ground labor law; working with real people to resolve real
issues that mattered to them. It all gave me such a better
understanding of what the legal issues meant at ground level and
what the impact of our decisions might be. What Bernard
Gottfried had emphasized all those years ago.  

To all of you here today who helped me learn so much, who
supported me, who challenged me, who enriched my legal career,
and who taught me how to be a lawyer – I thank you. Because
how do we learn to be good lawyers – not just the legal skills of
research, analysis, writing and advocacy – but how to be collegial,
civil, and professional?  And how to value collegiality, civility and
professionalism. How to earn respect and demonstrate respect for
others; how to build trust and find common ground. All essential
skills, to my mind, for good lawyering. I believe we learn them
from colleagues and opposing counsel, from the judiciary and
mediators, and from the Agency lawyers we deal with.

But in our interactions, we are not just learning – we are also
teaching. We are modeling behavior and, as we do, defining the
future of our profession - the standards of acceptable behavior and
the values by which we are to be measured. I believe that the
members of this Section have been exemplary in this task.

I would like to close with the wise words of Michigan Law
School Professor Emeritus, former dean of the Law School and my
labor law professor, Ted St. Antoine. On the occasion of the 70th
anniversary of the Wagner Act, Professor St. Antoine offered these
three reasons for his love of labor law:

Reason #1: It is intellectually challenging.  It sure is – partly
because we have to always be pushing up against the edge and
sometimes going beyond the edge when representing our clients.
And because labor law is much too narrow a term as the work of
labor lawyers encompasses a wide range of legal issues and
practice areas: bankruptcy, criminal law, property law, defamation,
intellectual property, and on and on.  

Reason #2: The people you meet are incredibly interesting
and often very – I guess “colorful” – is the right word.  

Yes, yes and yes. Hard-working, interesting, sometimes
difficult, sometimes heroic, sometimes brilliant, sometimes
ridiculous, sometimes impossible and sometimes endearing.  And
I mean the lawyers and not just the clients.  

Reason #3: At stake are “matters of social justice and sound
economic policy.”  His words. My interpretation: you get to do
something that really matters in the lives of real people and their
families and their communities.

I couldn’t agree more with Professor St. Antoine’s three
reasons. I am delighted and thankful to have had the opportunity
to do this work that I love for 40 years.  

My heartfelt thanks to you for this truly meaningful honor,
and for all that you do. �

REMARKS OF NANCY SCHIFFER 
(Continued from page 11)
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SIXTH CIRCUIT UPDATE
Ashley Higginson

Miller, Canfield, Paddock and Stone, P.L.C.

The Sixth Circuit addressed a university’s vaccine
mandate and a delegation clause in an arbitration agreement
that will provide guidance to practitioners.

     1.

Dahl v. Bd. of Trustees of W. Michigan Univ., 15 F.4th
728 (6th Cir. 2021) (Guy, McKeague, Readler, J.) declined
to issue a stay of District Judge Paul Lewis Maloney, who
preliminarily enjoined University officials from enforcing
a vaccine mandate against sixteen student-athletes.

Western Michigan University, a public institution,
issued a requirement that all student-athletes be vaccinated
against COVID-19. The University established that it
would consider individual requests for exemption from the
mandate on a discretionary basis. The sixteen student-
athlete plaintiffs applied for religious exemptions and they
were either ignored or denied. Plaintiffs were thus barred
from participating in any team activities.

The student-athletes filed suit alleging constitutional and
statutory violations of their right to the free exercise of
religion, seeking a temporary restraining order to be able
to participate in intercollegiate sports. The district court
granted Plaintiffs’ request. The University appealed, seeking
to stay the injunction.

While recognizing it was a “close call,” the Court
held that the Plaintiffs’ free exercise challenge was likely
to succeed on the merits and that a party may mount a free
exercise challenge even where there is no constitutional right
to the benefit alleged to be improperly impaired, so long as
there is coercion or penalty imposed on the free exercise of
religion. Further, the Court held that the University policy
needed to be reviewed under strict scrutiny, because the
University’s policy was not neutral or generally applicable.

Applying these principles, the Court held that the
University forced Plaintiffs to make a choice: “get vaccinated
or stop fully participating in intercollegiate sports,” and
further held that the University “did not dispute that taking
the vaccine would violate plaintiffs’ ‘sincerely held Christian
beliefs.’” Thus, by conditioning the privilege of playing
sports on the need to abandon a sincerely held religious
belief, the University unreasonably burdened the Plaintiffs’
free exercise rights.

Further, as the University permitted non-student-
athletes to remain unvaccinated, the University’s public
health measures were held not to be narrowly tailored,
because they allowed similar conduct that “create[s] a
more serious health risk.” Simply, “[o]ne need not be a
public health expert to recognize that the likelihood that a
student-athlete contracts COVID-19 from an unvaccinated
non-athlete . . . may well meet or exceed that of the athlete
contracting the virus from a plaintiff who obtains a religious
exemption to participate in team activities.” Accordingly,
the Court denied the University’s motion for a stay of the
district court’s preliminary injunction.

     2.

In re StockX Customer Data Sec. Breach Litig., 19 F.4th
873, 875 (6th Cir. 2021) (Guy, Gibbons,Moore, J.) affirmed
in a 2 to 1 ruling the order of District Judge Victoria
Roberts compelling plaintiffs to arbitrate their claims and
that plaintiffs challenges to the arbitration agreement must
be decided by the arbitrator under the delegation clause that
gives all powers to the arbitrator. This follows similar
cases enforcing delegation clauses. 

The delegation clause stated the arbitrator  “shall have
exclusive authority to resolve any dispute arising out of or
relating to the interpretation, applicability, enforceability or
formation of [the] Agreement to Arbitrate, any part of it, or
of the Terms including, ... any claim that all or any part of
[the] Agreement to Arbitrate or the Terms is void or voidable.”

Eight Plaintiffs---two were minors---alleged that
consumer protection law violations and StockX moved to
dismiss in favor of arbitration. Plaintiffs argued that no
enforceable agreement existed between the parties and
that the Plaintiffs were minors and therefore the agreement
was unconscionable.

The Court rejected Plaintiffs’ arguments, holding that
“arbitration is a matter of contract . . . [and] courts must
‘rigorously enforce’ arbitration agreements according to
their terms.” Accordingly, Plaintiffs’ challenges, along
with their theories of infancy and unconscionability, were
held to be appropriate for arbitrator review under the
agreement’s delegation clause. The Court ruled that it was
responsible for determining whether a contract existed
and held that StockX carried its burden of showing mutual
assent to the agreement through an October 2018 email to
Plaintiffs indicating that the company had updated its
terms of service, with hyperlinks for Plaintiffs to click.

Judge Moore dissenting, stating the delegation clauses
should not bind individuals in these circumstances. �
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MICHIGAN’S
DYSFUNCTIONAL
UNEMPLOYMENT

INSURANCE AGENCY
John G. Adam

The Michigan Employment Security Act is to
“safeguard the general welfare through the dispensation
of benefits intended to ameliorate the disastrous effects
of involuntary unemployment.” Korzowski v. Pollack
Indus., 213 Mich. App. 223, 228-229 (1995).

Unfortunately, Michigan’s
unemployment insurance agency
(UIA) does not get this.

At present, UIA is writing
to tens of thousands of Michigan
workers demanding repayment
of thousands of dollars in pan-
demic unemployment benefits.
These workers were approved
for unemployment, including
the additional benefits under

the federal Pandemic Unemployment Assistance (PUA).
UIA is making these repayment demands long after it
approved the benefits and even though there was no mis-
representations or fraud. See R. Kohl, “Unemployment,
COVID-19, and the ADA,” in the Summer 2021 Lawnotes.

There are several legal challenges to UIA’s actions.

First, a January 2022 class action complaint,
Saunders v. Michigan UIA  et al., filed in the Court of
Claims, alleges the UIA is illegally assessing
“overpayments” and initiating collection activity against
a broad class of UIA claimants who relied on pandemic
unemployment assistance in 2020 and 2021.  

The action alleges UIA engages in three unlawful
practices: (1) claimants received “Monetary Redeter-
minations” retroactively reducing or cancelling UI
benefits more than a year after the original monetary
determination; (2) claimants assessed overpayments
when the overpayments were a result of agency error;
and (3) claimants face collection notices, garnishments,
and other collection activity while protests and appeals
are pending.

Second, whether UIA can demand repayment of
benefits provided to part-time workers and disabled
workers under the PUA is pending before the
Unemployment Insurance Appeals Commission in
Holifield, appeal docket no. 20-024143-262734W.

Attorney General Nessel filed an amici brief opposing
the UIA. Nessel states she “seeks to help Michiganders
receive the federal economic benefits to which they are
entitled under the federal CARES Act. Part-time workers
who have seen their part-time income stream reduced due
to COVID-19 but are not able or available for full-time
work are not categorically ineligible for federal
unemployment benefits under the Act’s PUA Program.”
The UIA has not ruled on this matter even though oral
argument was May 5, 2021. 

Third, UIA’s issuance of redeterminations on it is
own initiative, long after the original determinations, is
contrary to Michigan Supreme Court’s ruling in UIA v
Lucente, ___Mich. ___; 2021 WL 3236344 (UIA initiated
review of paid benefits requires the UIA to issue an
original determination, UIA cannot use a “redetermination”
to bypass the process).  

See also Austin v. Hospice Ottawa Community, ___
Mich. App. ___;2022 WL 128105) (in accordance with
Lucente, overturning the commission’s ruling that
claimant fraudulently received benefits and that was
required to pay restitution).

Fourth, this is not the first time UIA has acted
unlawfully and mistreated workers. Before the Covid-
19/Wuhan virus pandemic, UIA used an automated
system to falsely charge thousands of claimants with
fraud. See, e.g., Bauserman v. UIA, 330 Mich. App. 545,
575-576 (2019) (claiming UIA deprived people of
property when it wrongly seized tax refunds and
garnished wages without valid process against innocent
Michiganders; affording “significant weight” to the
“outrageousness” of the UIA’s “misconduct” that relied
on an “automated system, systematically engaged in a
series of concerted actions that wrongfully accused
thousands of innocent citizens of this state of fraud and
the unlawful receipt of unemployment benefits without
grounds for doing so”) and Cahoo v. SAS Analytics, 912
F.3d 887 (6th Cir. 2019) (due process violations where
UIA’s computer system was designed, built, and
implemented to charge fraud to innocent claimants). �

Pay back all your
unemployment
benefits or else!
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MANDATORY VACCINATIONS
FOR MOST

HEALTHCARE WORKERS
Julie A. Gafkay

      Gafkay Law, PLLC

The Center for Medicare & Medicaid Services (“CMS”)
issued on November 5, 2021 an Omnibus COVID-19 Health Care
Staff Vaccination rule. 86 Fed Reg 61555 (2021). The rule requires
that any facility receiving Medicare or Medicaid funding must
ensure all staff, unless exempt for medical or religious reasons, are
vaccinated against COVID-19. Shortly after the rule was announced,
two groups of States, one led by Missouri and one led by Louisiana,
filed separate actions in federal district courts challenging the rule.
Biden v. Missouri, 595 U.S. ____, 2022 U.S. LEXIS 495, at *5.

Both District Courts in Missouri and Louisiana entered
injunctions against the enforcement of the CMS rule for 24 states,
meaning, at least temporarily, healthcare workers in those states
were not mandated to be vaccinated by the CMS rule. See Missouri
v. Biden, 2021 U.S. Dist. LEXIS 227410 (E.D. Mo, Nov. 29,
2021) and Louisiana v. Becerra, 2021 U.S. Dist. LEXIS 229949
(W.D. La, Nov.). The vaccine mandate by CMS still applied to the
other 26 states.

The Biden administration filed applications to the United
States Supreme Court asking the Court to stay the injunctions, and
the Court granted the applications and heard expedited argument
on the requests on January 7, 2022. On January 13, 2022, the Court
granted the applications for a stay of the injunctions in a written
opinion. With the injunctions lifted, the CMS rule is now applicable
to all states, other than Texas because of an injunction entered in
US District Court for the N.D. of Texas staying enforcement of the
CMS rule, which was not heard by the high court. Texas v. Becerra,
2021 U.S. Dist. LEXIS 239608.

 On January 7, 2022, the United States Supreme Court also
heard oral argument in the case of NFIB v. OSHA, 5956.s._, 2022
U.S. LEXIS 496, which involved a vaccine mandate from OSHA.
On November 5, 2021, the same day the CMS vaccine mandate was
announced, OSHA issued an emergency temporary standard (ETS)
requiring all employees of any large employer (100 or more
employees) to either be vaccinated or undergo regular COVID-19
testing and wearing a face mask. 86 Fed. Reg. 61402 (2021).
Contrary to its ruling in the Biden v Missouri case, which found a
global pandemic provided a basis for CMS’s ruling, a majority of
the Court (with dissenters Justices Breyer, Sotomayor, and Kagan),
issued a temporary stay on enforcement of the OSHA standard.
Accordingly, at this time, the ETS requiring vaccination or weekly
testing for employees of private employers with 100 or more
employees is not in effect. But the CMS rule requiring vaccinations
of healthcare workers at Medicare and Medicaid facilities is in
effect.

WHY BIDEN v. MISSOURIHAD DIFFERENT OUTCOME
THAN NFIB v. OSHA?

 The opinions by the Supreme Court seem inconsistent. Based
on the majority opinion in the OSHA case, while the Court found
that CMS has the power to regulate public health and, therefore,
issue the vaccine mandate, it does not believe OSHA has that same
power to regulate public health, 2022 U.S. LEXIS 496, *11:

Although Congress has indisputably given OSHA the power
to regulate occupational dangers, it has not given that agency
the power to regulate public health more broadly. Requiring
the vaccination of 84 million Americans, selected simply
because they work for employers with more than 100
employees, certainly falls in the latter category.

WHAT BIDEN V. MISSOURI MEANS FOR MEDICARE
AND MEDICAID RECIPIENT EMPLOYERS

 After the Supreme Court’s ruling, CMS issued interpretative
guidelines on its healthcare workers vaccine mandate. The
guidelines were issued on January 14, 2022, the day following the
US Supreme Court’s ruling. The guidelines required 24 states,
where an injunction had previously been granted to stay the
vaccination mandate, to ensure their employees have at least one
dose of COVID-19 by February 14, 2022 and be fully vaccinated
by March 15, 2022. Interpretative Guidelines, January 14, 2022,
Ref: QSO-22-09-ALL. The other states, not identified in the
interpretative guidelines, and not part of the states that had
injunctions granted, are expected to continue under the timeframes
identified in the December 28, 2021 interpretative guidelines.
Under those guidelines, facilities were required to demonstrate that
within 30 days all staff have received at least one does of COVID-
19 vaccine and within 60 days (by February 25), all staff must
receive a second dose, if required for the vaccine series.
Interpretative Guidelines, December 28, 2021, QSO-22-07-ALL.

 Essentially, most healthcare staff must be vaccinated unless they
have a disability or sincerely held religious belief. Ref: QSO-22-
09-ALL Under the guidelines, if a nursing home, home health
agency, or hospice fails to comply, the facility can be penalized,
which can include civil monetary, denial of payments and potentially
termination of participation from Medicare and Medicaid programs.
For hospitals and certain other acute and continuing care providers,
the only remedy by CMS is termination, which would leave those
providers without being able to accept Medicare or Medicaid. Before
termination occurs, CMS guidelines indicate that opportunities to
comply will be given to the facility.

WHAT DOES THE CMS VACCINE MANDATE MEAN FOR
HEALTHCARE WORKERS?

 What does the CMS vaccine mandate mean for healthcare
workers? It means simply that if you are an employee of a covered
facility, you must be fully vaccinated by February for most states, or
for the 24 states involved in the supreme court cases, you must be
fully vaccinated by March 15.  If you’re not, and you do not have
a qualifying exemption (approved by the facility), the facility will have
no choice but to take action, likely to terminate your employment.
In light of Biden v. Missouri, it will be difficult for a terminated
employee to claim his or her legal rights were violated by being
terminated for not being vaccinated. Any staff retained who are not
fully vaccinated, may cause the facility to be found non-compliant,
risking the penalties identified above. Healthcare workers who are
opposed to the vaccination have the choice to not work for a facility
who receives Medicare or Medicaid funding.

_______________

In sum, most healthcare workers must get vaccinated or
demonstrate a qualifying exemption. It is the worker’s choice to
get vaccinated and remain employed. Ultimately, choosing to get
vaccinated, employees can make the difference to keep patients safe
and get us closer from having COVID-19 being a pandemic to
endemic. �
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NLRA VIOLATIONS SHOULD
HAVE CONSEQUENCES:

A CASE FOR
“CONSEQUENTIAL”

DAMAGES
  Benjamin L. King

McKnight, Canzano, Smith, Radtke & Brault, P.C.

In a November 2021 notice in Thryv, Inc., 371 NLRB
No. 37 (2021), the National Labor Relations Board
invited parties and amici to file briefs “addressing
whether the Board should expand its traditional make-
whole remedy for employees who are discharged, laid
off, or otherwise discriminated against to more fully
account for their actual economic losses.” The Board
indicated it will “consider whether to establish a practice
of awarding a fuller accounting of ‘consequential
damages,’ in addition to loss of earnings and benefits, to
employees who suffer unfair labor practices.” See
www.nlrb.gov/case/20-CA-250250.

While the question of consequential damages is
under consideration, some Regions may pursue broad
remedies through settlement under GC Memo 21-07.
Region 13 recently finalized a settlement in American
Backflow, 13-CA-276549 that includes backpay,
consequential damages, letters of apologies, and a
remedial notice reading the victims of unfair labor
practices.

Consequential damages would, in my view, serve the
National Labor Relations Act’s primary purpose: “the
maintenance and promotion of industrial peace.” Such
damages would restore “the situation, as nearly as
possible, to that which would have obtained but for the
illegal discrimination.” Phelps Dodge v. NLRB, 313
U.S. 177 (1941).

Experience and common-sense show that Board’s
traditional make-whole remedy in many cases is
inadequate to restore workers to the financial position
they were in before their employer discriminated against
them. That is because a discriminatee’s damages often
go beyond the traditional make-whole remedy. For
example, a worker may incur “interest and late fees on
credit cards or penalties if she must make early
withdrawals from her retirement account in order to cover
her living expenses. She might even lose her car or her
home, if she is unable to make loan or mortgage
payments.” Voorhees Care, 371 NLRB No. 22, Op. 4 n.14
(2021). Indeed, the costs associated with losing a home
through eviction or foreclosure are far-reaching. A

worker may suffer “charges stemming from the
foreclosure on his mortgage…damage to his credit
rating…and related amounts necessary for him to secure
a new home on similar terms to the one he had lost all
because of the discriminatory termination of his
employment.” Leonard R. Page, NLRB: Recent Trends
and Their Implications, House Comm. on Educ., and
Workforce, 106th Cong. 56, n.23 (2000).

In the wake of evictions, displaced families lost
their personal property and suffer additional costs for
storage, moving expenses, and temporary, emergency
housing. State courts may order evicted families to pay
attorney’s fees and costs. An eviction creates adverse
health effects, exacerbates mental health issues, and
causes negative educational and health consequences for
children. Even if a worker remains in his home, the loss
of a job and income may result in a worker being unable
to pay for necessary expenses like utilities, transportation,
medical expenses, or childcare.

Moreover, the financial burdens that workers bear in
the wake of an unlawful termination constrains their
ability to exercise their rights under the Act. Workers who
lose a job because of an unfair labor practice will suffer
financial injury for which their former employer will
never reimburse them. A worker will incur these costs
well beyond the final disposition of a case. This often
means that a case turns on the finances of a worker rather
than the merits of a charge. For families, the choice
between settling a case for next month’s rent or holding
out for a full back-pay award, that overdue bills will
decimate, is not really a choice.

Conversely, employers have an easy ‘choice’ under
the current limited remedies. The costs to employers for
violating the Act “represent a fraction of the benefits to
employers . . . from thwarting organizing drives.” M.
Kleiner & D. Weil, Evaluating the Effectiveness of
NLRA Remedies: Analysis and Comparison with Other
Workplace Penalty Policies, Research Handbook On
The Economics Of Labor And Employment Law (2012).

__________

As the title of my article indicates, NLRA violations
should have “consequences” and consequential damages
should be part of the Board’s remedial power. Such
damages would mitigate the financial burden placed on
workers whose employers terminate them for exercising
their rights under the Act.

Consequential damages may deter some employers
from violating the Act and is the answer to evening the
playing field between an employee’s exercise of Section 7
rights and an employer’s choice to violate those rights. �
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MERC ADDRESSES
PROHIBITED SUBJECTS OF
BARGAINING, DFR, AND

COVID-RELATED CHANGES

Ashley Rahrig, Department Analyst
Bureau of Employment Relations

1. Prohibited Subjects of Bargaining. Professional
Personnel of Van Dyke, No. 20-C-0554-CE, October 12,
2021. The dispute centered on the underlying purpose of the
Union’s arbitration demand over a grievance involving
teachers who performed extra work assignments related to
cafeteria duty. The ALJ dismissed the charge, finding that
although the grievance was filed over the assignment of
teachers or teacher placement, the Union’s pursuit of the
grievance to arbitration did not violate PERA because the
work assignment was neither a teaching position, nor one
which required a certified teacher. 

The Commission agreed with the ALJ’s dismissal, but
disagreed with his finding that the grievance related to the
assignment or placement of teachers, instead finding that the
grievance related only to the compensation owed under the
CBA terms, and not the issue of “teacher assignments.” The
Commission also rejected the Employer’s argument that
the Union should be prohibited from pursuing the grievance
because it involved an improper interpretation of the CBA
finding that the Employer’s CBA interpretation, even if
correct, does not establish that the grievance implicated a
prohibited subject of bargaining and that a matter of contract
interpretation should be heard by an arbitrator and not the
Commission.

 2. DFR & Freedom to Work. Zeeland Education
Association, No. 21-C-0534-CU, amended decision,
November 12, 2021.  A teacher argued that the Union
refused to represent him on two grievances because he was
not a dues paying union member although he was part of the
bargaining unit. At the start of the hearing, the Employer
moved for summary dismissal. Following oral argument, the
ALJ granted summary dismissal, concluding the teacher
failed to allege any facts to show a DFR breach. 

The Commission disagreed with the summary dismissal
and remanded for an evidentiary hearing.  The Commission
concluded that the allegations and documents contained in
the initial filings, along with facts asserted and documents
referenced by the parties during oral argument on the
employer’s motion, raised material fact disputes that required
a hearing, particularly on whether the Union’s refusal to

arbitrate the teacher’s grievances was based on good faith
rather than the non-union status of the teacher.

 3.  Unilateral changes Due to COVID-19. Wayne
County Community College District, No. 20-I-1436-CE,
December 17, 2021. The Union sought to bargain over
health and safety concerns related to COVID-19. The
Employer refused, arguing that the CBA addressed health and
safety conditions. The Union alleged a refusal to bargain.  The
ALJ recommended dismissal finding the matter was “covered
by” the CBA terms that addressed the Employer’s obligation
regarding employee health and safety. 

Notably, the ALJ opined that the union’s “attempt to avoid
its contractual obligation [under the current CBA due to the
COVID-19 pandemic]… is no different than [situations]
where a public employer has sought to justify making a
unilateral reduction in wages or [working hours] because of
an alleged unforeseen financial crisis—claims which the
Commission has consistently and repeatedly rejected.” The
Commission agreed, dismissing the charge.

 4.  Statute of Limitations & COVID Based Filing
Extension. Allen Park Public Schools, No. 20-I-1406-CE,
issued January 14, 2022.  The Union alleged the District
unilaterally ended the consult hour allowed for certain
special education high school teachers.  The Employer
responded that the matter was untimely, that the Union
failed to make a bargaining demand, and the change was
permitted under the CBA.  The ALJ held the charge was time-
barred, rejecting the argument that the PERA statute of
limitations (SOL) had been extended by one of the Governor’s
COVID-19 executive orders that extended deadlines and/or
SOL for civil and probate court matters.   Although the Union
argued it did not have notice until a date within the six-month
SOL, the ALJ found the Union had notice of the change more
than six-months prior to the charge, based on meetings and
other communications between local union representatives
and district managers.  The Commission upheld dismissal due
to the Union’s failure to timely file the ULP.

Maria Greenough’s 
Retirement

Effective January 9, 2022, MERC
Hearings Reporter, Maria Greenough,
retired after nearly 40 years of dedicated
State service. A virtual farewell event,
attended by agency staff only, was
held due to the COVID conditions. We
all wish her great happiness and
continued prosperity during her retirement. Effective
immediately, court reporter issues and transcript requests
pertaining to MERC cases should be emailed to merc-
courtreporter@michigan.gov. �
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REMOTE AND HYBRID
ARRANGEMENTS:
RETURNING TO A
NEW WORKPLACE

Maria Fracassa Dwyer
Nadine Dabaja

Clark Hill

The unexpected closure of
workplaces following the
declaration of the coronavirus
pandemic introduced Americans
to a new era of remote work
for employers and employees
alike. State of emergency orders
instructed that working Americans stay home and stay safe from
the pandemic, but that was only until we saw progress in the
collective work of organizations like the Centers for Disease
Control and Prevention (“CDC”) and the World Health
Organization (“WHO”) aimed at navigating American
workplaces amidst the pandemic.

On September 9, 2021, the Biden administration announced
its COVID-19 Action Plan (“Plan”) to combat the ongoing
pandemic in the country, with part of it committed to creating
a safe environment for employees to enter the workplace again.
Among many other things, the plan included advancing COVID-
19 mitigation and response efforts through vaccination. A
critical component of that plan resulted in the U.S. Occupational
Safety and Health Administration (“OSHA”) and the Centers
for Medicare and Medicaid Services (“CMS”) issuing new
requirements to vaccinate the unvaccinated in workplaces with
100+ employees, federal workers and contractors, and health care
workers at Medicare and Medicaid participating hospitals and
other health care settings.

On January 25, 2022, OSHA responded to the Supreme
Court’s recent stay of its Emergency Temporary Standard
(ETS) mandating COVID-19 vaccination or testing by releasing
a rule that is primarily aimed at three things: (1)withdrawal of
the ETS as an enforceable requirement for employers; (2)
maintaining the ETS for purposes of establishing part of the
administrative record necessary to issue a future final regulation
concerning the same or similar subject matter; and (3) it
suggests that states operating their own OSHA-approved
occupational safety and health plans (State Plans) need not follow
OSHA in removing their corresponding requirements, leaving
open the possibility that employers in many states may still be
subject to some mandate the state level. While Covid protocols
seem a thing of the past, most employers are still free to issue
a vaccine mandate and/or require that face masks be worn in the
workplace.

At the forefront of continued health and safety decisions,
employers must consider reasonable accommodations for

employees who, because of a disability, medical condition, or
sincerely held religious belief, practice, or observance, cannot
get vaccinated or wear a face mask.

I. THE ADA, TITLE VII, AND REASONABLE
ACCOMMODATIONS

 Generally speaking, if an employee bound by an employer’s
vaccine or mask mandate asserts that they cannot comply as a
result of their disability or medical condition or sincerely held
religious belief, practice, or observance, employers should review
any request and consider whether it can make a reasonable
accommodation. As part of this consideration, employers should
also consider whether any accommodation would pose a direct
threat to the health or safety of the employee or others in the
workplace if the exception is granted. As a best practice,
employers should also provide managers and supervisors with
clear information to ensure accommodation requests are directed
to human resources or the appropriate person. Additionally,
employers should clearly communicate the “why” to their
workforces and announce in advance any rationale and intent
to implement or continue any health and safety mandates in
2022.

 Prior to the COVID-19 pandemic, employers regularly
challenged requests to work from home for employees whose
essential job functions involved face-to-face interaction and
coordination with coworkers, clients, or customers or even
immediate access to documents or other things located only in
the workplace. Consider the Sixth Circuit Court of Appeals’
decision in EEOC v. Ford Motor Co., where the Court
determined that Ford Motor Co. did not violate the ADA when
it refused to allow an employee with a medical condition to
telecommute because “a resale buyer's regular and predictable
attendance in the workplace” is “essential to being a fully
functioning member of the resale team.” 782 F.3d 753, 758 (6th
Cir. 2015). Under such circumstances where requests to work
remotely were relatively infrequently made, it was more routine
and plausible for an employer to deny such a request.

Remote work considerations have changed since the
COVID-19 pandemic normalized staying home and staying safe
without having to necessarily halt the essential functions of work
performance. Adjustments made as a result of the pandemic have
proven just how possible it is to work remotely while still
performing the essential functions of a job, even including face-
to-face interaction, which was done by the majority of employees
via platforms like Zoom and Microsoft Teams. Employers
should be conscious of what the pandemic has made clear to
courts: the reasonableness and feasibility of working remotely
as an accommodation. However, the fact that an employer
excused performance of an essential function when it instructed
employees to work remotely in response to the spread of
COVID-19 is not dispositive in determining that remote work
is always a feasible accommodation or that it does not pose an
undue hardship on an employer under current circumstances.
After all, these are highly fact-specific determinations that do
not always require a result to allow remote work, or any other
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adjustment employers were required to make in response to the
pandemic and state orders. Employers should review job
descriptions and in-person needs to determine which roles
truly cannot be performed remotely and consider if hybrid or
other options are available. If a request to work remotely is
denied, an employer should be prepared to explain the legitimate
reasons for such a denial.

II. VACCINE INCENTIVES, CONFIDENTIALITY,
AND DISPARATE IMPACT

 In its guidance, the EEOC provides that employers can offer
incentives to encourage vaccination as long as the incentive is
not related to receiving the vaccine from the employer itself or
its contractor. Employers should be cautious with incentivizing
vaccination from the employer: under such circumstances, the
incentive must not be so substantial as to be coercive, as it could
violate the ADA’s restrictions on inquiries into protected,
confidential medical information. Employers implementing a
vaccine mandate should also be aware that they may have to
respond to allegations by employees that the mandate has a
disparate impact on employees based on their belonging in a
protected class under the ADA and/or Title VII.

III. THE GREAT RESIGNATION – 
EMPLOYEE RETENTION

The pandemic has proven its implications beyond
accommodations and mandates: the number of American
workers quitting their jobs hit record highs at the end of 2021
with 4.5 million people walking off the job, according to the
latest Bureau of Labor Statistics report. www.bls.gov.
Accordingly, human resource leaders should consider improved
retention a critical or high priority for the next five years. In the
midst of these unprecedented times, one thing is certain: the
workplace has changed significantly, and employers must adopt
and focus on creative strategies to encourage employees to return
to the office and to retain those who are exhausted and have
remained loyal during the pandemic.

Retaining employees is simply smart business.  A 5%
increase in employee retention can generate a 25% to 85%
increase in profitability.  See 16 Employee Incentive Statistics
You Must Know in 2021,DCR Strategies, Inc.  Specifically, how
can employers incentivize workers to return to the office?
Non-monetary incentives such as increased employee
engagement and offering flexibility or a hybrid model can be
attractive solutions to many employees who continue to struggle
with child care issues orn simply have settled into home office
life. Many employers are also offering monetary incentives
which could be tied to years of service. The possibilities are
endless. Employers should focus on what makes business and
financial sense in their considerations for incentives; it is
especially important to take holistic approaches to business
decisions during a time where, as we have seen, external
circumstances like the pandemic have an impact on nearly
every aspect of business. �

MERC FINDS ILLEGAL
ACTIONS BASED ON

STATEMENTS MADE BY
CHARGED PARTY  

Aubree A. Kugler
White Schneider PC

City of Detroit (Fire Department), Case No. 19-L-2233-CE
(November 4, 2021). The Commission (no exceptions) adopted
the decision of Administrative Law Judge (ALJ) David M. Peltz,
who ruled that the City had engaged in unfair labor practices.

ULPs in 1st Case

 The Union alleged that the City took action against Union
president Captain Michael Nevin denying Nevin’s requests to
“ride a firefighting rig” with his team, despite having allowed
other Union officials to so do in the past. The charges alleged that
City also retaliated by requiring Nevin to submit to a disciplinary
Garrity interview as part of an administrative investigation.

 ALJ Peltz presided over the evidentiary hearing in the
previous matter as well, and found in favor of the Union, in part,
holding that that Capt. Nevin had engaged in protected concerted
activity and that Chief Distelrath harbored animus toward Capt.
Nevin’s actions as Union president, which motivated his actions
toward Capt. Nevin in denying his request to ride the rig.

 During the time that Capt. Nevin served as Union president,
there was a substantial increase in the number of grievances filed,
as well as unfair labor practice charges and MIOSHA claims filed
by the Union against the Employer. 

Chief Distelrath testified at the hearing that Capt. Nevin was
one of the driving forces behind this increase in Union activity.
Deputy Fire Commissioner David Fornell also characterized Capt.
Nevin as the individual responsible for all of the activity. Under
Nevin’s leadership, the Union also publicly criticized the Fire
Department for its response times.

 ALJ also found that the  City acted because of Nevin’s
“vigorous representation” of the Union’s members. Chief
Distelrath even testified that he found the grievances and unfair
labor practice charges filed under Nevin’s leadership
“troublesome and annoying.” 

Chief Distelrath further admitted that he took the Union’s
criticism personally. The Deputy Commissioner said that Nevin
deserved “grief” for filing charges. Judge Peltz held that the City
unlawfully prevented Nevin from riding the rig in retaliation for
his “vigorous advocacy” on behalf of the Union. ALJ Peltz did
not find any unlawful conduct concerning the Garrity interview.

ULPs in 2d Case

 The findings in the prior case were relied by ALJ Peltz in
deciding the second City DFFA case. on Nevin, as outgoing Union
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president, was required by the City to report to the Training
Academy for recertification, rather than immediately returning to
his position in the field. The Union filed an unfair labor practice
charge.

 There was testimony that members of the executive board are
still considered “in service” or on active duty during their time on
the executive board. As such, they are required to maintain
compliance with Employer requirements relating to certification
and training, for example.  

 City officials claimed that when an individual is returning to
the field after more than a year away, he must engage in
recertification, whether or not that person has otherwise met the
compliance requirements. Moreover, the record reflected that
several firefighters were permitted to return to the field without
going through recertification. None of these employees were
returning to the field after serving in Union leadership.

 After Nevin completed recertification, he was also required to
“shadow” a battalion chief before being allowed to perform his
duties. The evidence supported that no one else has been required
to engage in “shadowing” in order to perform the role of a
battalion chief. 

Then, Capt. Nevin was approved for a day off, during which
he traveled to Ohio, and which the Employer was aware. Chief
Distelrath ordered that Capt. Nevin return from Ohio for a meeting
with HR, which he later admitted at hearing could have been
rescheduled. ALJ Peltz found Chief Distelrath’s testimony
“confusing and problematic.” Chief Distelrath could not identify
a single other instance in which “shadowing” was required,
despite his assertion that it has been a practice for three decades.

ALJ Peltz found “inferences of animus and discriminatory
motive may be drawn from competent circumstantial evidence”
based on Chief Distelrath’s testimony in the other case that the
Department harbored animus towards Capt. Nevin’s protected
activities. ALJ Peltz found that the commission of other unfair
labor practices by an employer is relevant in determining
motivation of underlying subsequent conduct.

 ALJ Peltz found that the Employer engaged in interference
with Capt. Nevin’s protected concerted activities in violation of
Section 10(1)(a) and discrimination against Capt. Nevin on the
basis of his Union activities in violation of Section 10(1)(c).
Although the Employer had the right to send Capt. Nevin to the
training academy for recertification, ALJ Peltz found that this
decision was motivated by anti-union animus and was therefore
unlawful.

Zeeland Education Association, Case No. 21-C-0534-CU
(November 12, 2021).  Jason Jaloszynski was a teacher employed
by Zeeland Public Schools. He alleged Zeeland Education
Association refused to represent him in the grievance process
because of his non-member status.

 In June 2020, Jaloszynski filed a grievance over changes in his
teaching assignment as part of what he perceived to be a pattern
of alleged harassment and discrimination by the Employer. He
alleged that the Employer violated a provision in the contract
which, in part, acknowledged that the quality of education
provided depends, among other things, on the “morale of the
teaching staff. The grievance was denied at each step.

 Jaloszynski requested that the Union go to arbitration. The
Union Grievance chair responded via email that the union
declined to advance the grievance and Jaloszynski asked for help
in filing other grievances. The CBA allowed employees to file
grievances. The Union replied that because he was not a member
of the union, the union has “no duty to prepare or advance a
grievance on your behalf. You have a copy of the grievance form,
and the contract allows you to file a grievance.”

Jaloszynski filed another grievance claiming that there was
information in his personnel file which was inaccurate and which
he wanted removed. It was denied at each stage of the grievance
procedure. He again reached out to the Union requesting that it
be advanced to arbitration.

 The Union responded that the document in his file was
disciplinary, and that teacher discipline is a prohibited subject of
bargaining and that to advance it to arbitration would be an unfair
labor practice. The Union stated it would not take the grievance to
arbitration.

 ALJ Peltz, in granting summary disposition for the Union,
stated that “individual employees have the right to file and pursue
grievances on their own behalf and, in fact, Charging Party
exercised that right several times during the months preceding the
filing of the charge.” As such, he distinguished this case from
TPOAM v Renner, ______Mich App_____ (Docket No. 341991,
January 7, 2021).  

 The Commission, however, disagreed, stating that “the fact
that individual employees may have the contractual right to file
an appeal on a grievance does not relieve a union from the duty to
represent those employees if only the union can advance a
grievance to arbitration,” citing Goolsby v Detroit, 419 Mich 651,
358 NW2d 856 (1984), and in such instances, a union’s failure to
do so can constitute arbitrary conduct in violation of the duty of
fair representation.

The Commission recognized that under Section 15(3)(m),
decisions concerning the implementation of a policy regarding
discharge or discipline of an employee, and decisions concerning
the discharge or discipline of an individual employee, or the
impact of those decisions are prohibited subjects of bargaining. 

 The Commission found that aspects of Jaloszynski’s
grievances involved issues which are extraneous to disciplinary
action he had received, and which were at least arguably addressed
by the CBA, in the provision concerning quality of instruction
relating to “morale of the teaching staff.” His first grievance
alleged that his teaching assignment had been changed due to
harassment and discrimination, which implicated that contractual
provision concerning “morale of the staff.” Matters of
discrimination and harassment, in the context raised by Mr.
Jaloszynski, do not implicate a prohibited subject, the
Commission found. �
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ZEALOUS ADVOCACY, LEGAL
INVECTIVE, AND THE

BENEFIT OF THE DOUBT  
Stuart M. Israel

Lawyers have ethical obligations to zealously advocate on
behalf of their clients. Formal expressions of these obligations are
in the Model Rules of Professional Conduct (MRPC).

The client is entitled to much from the lawyer, but the lawyer
is not a potted plant. An ethical lawyer may decline to be the
client’s uncritical mouthpiece.

1. Zealous Advocacy and “Offensive Tactics”

MRPC 1.3 Comment [1] instructs that a lawyer must “take
whatever lawful and ethical measures are required to vindicate a
client’s cause or endeavor” and “act with commitment and
dedication to the interests of the client and with zeal in advocacy
upon the client’s behalf.”

But the lawyer’s “duty to act with reasonable diligence does
not require the use of offensive tactics or preclude the treating of
all persons involved in the legal process with courtesy and
respect.”

Elsewhere I have counseled against the use of invective in
legal argument. See S. Israel, “With All Due Respect, Opposing
Counsel’s Argument is Utter Nonsense,” Vol. 7, No. 1 Labor and
Employment Lawnotes 10 (Spring 1997) and “Utter Nonsense
Revisited: Invective in Legal Argument,” in S. Israel and B.
Goldman, Opinions—Essays on Lawyering, Litigation and
Arbitration, the Placebo Effect, Chutzpah, and Related Matters
(2016) at 13.

My muse was a brief filed by a prominent law firm
representing a business plaintiff in a civil RICO case. It asserted
that the defense Rule 12(b)(6) motion “ignores settled law and
defies common sense,” and was “absurd,” “overreaching and
nonsensical,” “outrageous and unsupportable,” “disingenuous and
legally insufficient,” “beyond comprehension,” “utter nonsense
and [defendants] know it,” and “plainly, simply, and demonstrably
wrong.”

I wrote: “There wasn’t much invective left in Black’s
Dictionary of Legal Invective and Vituperation (5th ed. 1879) that
could be used in the surreply brief.”

I suggested that the “utter nonsense” approach is often
counterproductive, that it is generally more effective to “be nice.”
Legal invective sometimes intimidates, often infuriates, but rarely
persuades. Hyperbolic denigration lacks content; it is unprincipled
and ad hominem. Effective or not, I suggested, legal invective is
”plainly, simply, and demonstrably wrong.”

Unfortunately, legal invective still abounds. So much for my
sage advice. Like Mark Twain, “every effort I make to save the
country ‘misses fire.’”

2. Truth and Advocacy

MRPC 8.4(c) instructs: “It is professional misconduct for a
lawyer to…engage in conduct involving dishonesty, fraud, deceit
or misrepresentation.”

Under the rules, a lawyer must tell the truth—sometimes.

MRPC 3.3(a) prohibits a lawyer from “knowingly” making “a
false statement of fact or law to a tribunal,” from offering evidence
that the lawyer “knows to be false,” and from engaging in other
conduct inconsistent with “candor toward the tribunal.” Under
MRPC 1.0(m), a “tribunal” is “a court, an arbitrator,” and any
other “body acting in an adjudicative capacity.”

MRPC 3.4 directs: a lawyer “shall not...falsify evidence” or
“counsel or assist a witness to testify falsely.”

Silence is not golden if it misleads. MRPC 3.3 and its
Comment [3] warn that there are “circumstances where failure to
make a disclosure is the equivalent of affirmative misrepresentation.”
Under MRPC 3.3(a)(3) and (b), a lawyer may be obligated to take
“reasonable remedial measures” to correct material “falsity” and
“fraudulent conduct.”

The lawyer’s obligation to the truth, however, is tempered by
the lawyer’s role in the adversary system.

Indeed, the “prohibition against offering false evidence only
applies if the lawyer knows that the evidence is false.” MRPC 3.3
Comment [8] (emphasis added).

So, the lawyer may be obligated to present questionable
evidence.

And the lawyer may be obligated to withhold truthful
information in service to the MRPC 1.6 obligation to protect client
confidences and secrets.

And the lawyer may be obligated to purposefully make
honest witnesses appear to be confused, mistaken, biased, or liars.

Professor Stephen L. Carter writes that cross-examination to
create “false impression” is “nothing but an expedient lie.” Still,
zealous cross-examination is fundamental to our adversary
system. Quoting Wigmore, it is “the greatest legal engine ever
invented for the discovery of truth.”

So, ethical lawyers (1) present questionable evidence, (2)
keep silent about client confidences and secrets, (3) create false
impressions, and (4) foster expedient lies. Doing so, lawyers serve
the truth.

Oscar Wilde wrote: “The truth is rarely pure and never
simple.”

3. Knowing the Truth

A lawyer may not knowingly make a false statement of fact
or law to a tribunal.

In his novel Anatomy of a Murder (1958), the late Michigan
Supreme Court Justice John D. Voelker, writing under the nom de
plume Robert Traver, described “the Lecture”—the “ancient
device” lawyers use to “coach their clients so that the client won’t
quite know he has been coached and his lawyer can still preserve
the face-saving illusion that he hasn’t done any coaching.”

In the novel, and the 1959 movie starring Jimmy Stewart, an
Upper Peninsula lawyer explains possible defenses to his client
charged with murder. The lawyer explains why none will work in
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the client’s case except—if the facts support it—irresistible
impulse/temporary insanity.

The perceptive client then recounts the facts, which happen to
snugly fit the state-of-mind defense described in the Lecture.
Voelker’s lawyer-protagonist thinks: “I merely explained the law,
see.”

Does the Lecture go too far?

I once made a video of a (real) lawyer giving the Lecture to
a (simulated) client. I presented the pertinent rules of professional
conduct and showed the video on different occasions to three
groups.

I asked them to opine on the ethical propriety of the Lecture.

One group consisted of students in a first-year criminal law
class, new to the angels-dancing-on-heads-of-pins world of law
school.

The second consisted of second-and third-year law students
in a criminal defense clinical program. They had been trying real
misdemeanor cases under supervision and a student practice rule.

The third group consisted of experienced criminal defense
lawyers attending a CLE program.

In the video, the lawyer explained to the client—charged with
armed robbery—that the only viable defense was intoxication. If
the client was intoxicated during the robbery, this would mitigate
the specific-intent element of the charge. The client listened
carefully and then recalled his prodigious drinking before—and his
mind-clouding inebriation during—the armed robbery.

The first-year law students mostly were appalled. Some
suggested that the Lecture coached a false account, knowing it
would be turned into perjury.

The second- and third-year law students—battle-hardened in
misdemeanor court--were mixed, but mostly sympathetic to the
Lecture. The lawyer merely gave legal advice, and could not know
the truth.

The experienced criminal defense lawyers mostly wondered
what the ethical question was.

Geders v. U.S., 425 U.S. 80, 88-89 (1976) recognized that
“ordinarily a defendant is ill-equipped to understand and deal with
the trial process without a lawyer’s guidance.” But there is
guidance an ethical lawyer cannot provide. Geders instructed: “An
attorney must respect the important ethical distinction between
discussing testimony and seeking improperly to influence it.”

Ethical lawyers know that distinction when they see it, right?

4. The Art of Advocacy

Advocacy is an art. I discuss this, “the Lecture,” and related
topics in my book Taking and Defending Depositions--Second
Edition (American Law Institute-CLE 2017), in chapter 7, titled

“Truth, Memory, and the Ethical Boundaries of ‘Coaching.’” You
can get my deposition book at ali-cle.org and you can get Anatomy
of a Murder and my Opinions book at amazon.com. What are you
waiting for?

I have high tolerance for Lecture-assisted client advice. A first
account from a witness not guided by the lawyer—even when the
witness tries to be scrupulously honest—likely is not the truth, the
whole truth, and nothing but the truth.

A witness’s unguided account may be incomplete, imprecise,
distorted by stress, detrimentally influenced by inexperience with
observing and communicating detail, limited by perception
deficiencies, affected by embarrassment or other emotion, and
clouded by the limits of memory.

A witness’s unguided account may be shaped by the
witness’s personality, psychology, culture, and views on humanity.
Some witnesses, regardless of objective circumstances, always
take responsibility for adverse events. Others, regardless of
objective circumstances, never take responsibility.

An unguided account may be deficient, too, because the
witness is not informed—or is ill-informed—about the legal
process, about the significance—or insignificance—of particular
facts, about pertinent evidence rules and privileges, or about the
art—and boundaries—of ethical advocacy.

Providing guidance is part of the lawyer’s obligation to “take
whatever lawful and ethical measures are required to vindicate the
client’s cause or endeavor.”

Guidance is necessary to meet the obligation to present the
client’s case with—as MRPC 3.3 Comment [2] puts it—
“persuasive advocacy.” To persuade, sometimes the emphasis
must be put on the right syllable. Sometimes less is more.
Sometimes the bon mot changes everything. The truth is rarely
pure and never simple.

The lawyer must guide the client through maybe-dire legal
straits—always mindful of “the important ethical distinction
between discussing testimony and seeking improperly to influence
it.”

5. The Mouthpiece Phenomenon

What goes too far, however, is when the lawyer is merely a
mouthpiece—the uncritical disseminator of the client’s
unsupportable account, counterproductive invective, and self-
destructive worldview.

I had a case in which the opposing lawyer caused me to
ponder the intersection of zeal, truth, legal invective, and the
mouthpiece phenomenon.

I represented a union that fired a staff member (1) for “resume
fraud”—for lying before and during his employment about his
education, work history, and military service; (2) for misusing
union funds, misrepresenting reimbursements as being work-
related; and (3) for refusing to cooperate in the investigation of
his “resume” and use of union funds.

The investigation was prompted by the staff member’s work
performance, not consistent with what might be expected of a
person with his ostensible education and his ostensible work
history and military experience. Ostensible turned out to be the
key word.

ZEALOUS ADVOCACY, LEGAL
INVECTIVE, AND THE BENEFIT
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The investigation revealed the staff member’s past lies and
misuse of union funds, and became a forum for his new lies. He
ultimately refused—on “advice of counsel that I trust”--to
cooperate in the investigation because, he said, “someone” in the
union was out to “get” him.

The union was out to get him, after confirming his
wrongdoing. The union believes in fair chances and redemption,
but does not tolerate staff dishonesty. See 29 U.S.C. 501(a).

After months of resisted investigation, exposed lies, refuted
explanations and excuses, we had a three-day arbitration hearing. 

The staff member’s lawyer—before and during the hearing—
fully embraced the staff member’s denials and conspiracy
accusations. The lawyer added his own high dudgeon. His
apparent calculus: if you don’t have the facts or the law, pound
the table.

The lawyer denigrated the investigation as “utterly irrelevant
and unwarranted,” “simply insulting,” a ”fishing expedition,” and
“shameful.” The union had  “no right to inquire” into the staff
member’s proffered qualifications and misuse of funds; he
“should be taken at his word.” The union was confused about his
background and conduct because it failed to do “due diligence.”
The union was at fault for not taking the staff member at his word
and for taking the staff member at his word.

Okay, so the guy charged with misusing funds, lying, and
obstruction (1) denies all wrongdoing and (2) blames unidentified
conspirators acting on unspecified but nefarious motives. And (3)
he does so under oath, with his lawyer’s hyperbolic help. This is
not unprecedented.

A client insists on taking the stand to deny the undeniable. A
lawyer can’t always know the truth. A lawyer can’t always
persuade the client that remorse might play better than
unsupportable denials and conspiracy claims. Sometimes a client
insists on a “day in court” to shoot himself in the foot.

I gave the lawyer the benefit of the doubt—until I read his
post-hearing brief.

6. The Other Side’s Brief

The two sides simultaneously filed post-hearing briefs with the
arbitrator. The other side asserted that the discharge was caused by
“patently clear” and deliberate union wrongdoing—not by the
staff member’s misuse of funds, lying, and obstruction—as follows.

The investigation was “utterly” devoid of “due process,” an
“inquisition,” “abusive,” an “assault,” an exercise in “hostility and
aggression,” “twisted” allegations, and “confirmation bias.” The
union “tone”—during the investigation and at the arbitration
hearing—was “belligerent to say the least” and “demeaning and
accusatory.”

The union chose to “falsely accuse, mischaracterize and
confuse” to “create the appearance of employee misconduct,” to
present a “manufactured,” “biased and distorted,” and “tortuous”
case.

The union evidence was “false and grossly misleading.” The
union “abused” its “legitimacy.”

The union case was “weak and unsubstantiated on all counts,”
“unfounded,” “completely lacking,” “seriously flawed in all

respects,” a “monumental attack” on the staff member’s
“integrity.”

Unidentified persons within the union, for unspecified
motives, conspired to “get” the blameless staff member, to
“discredit” him, to unjustly “drive” him from union employment.

My cross-examination was a “microcosm” of union
unfairness; it “challenged, interrupted, berated, accused and
actively prevented” the staff member “from being able to give
coherent explanation.”

The union “failed badly.” It presented “no evidence” of
“intent to mislead or defraud.” The union case “falls abysmally
short.” The arbitrator “must” reinstate the staff member and “issue
an appropriate make-whole remedy.”

The flower among the brief’s poisonous weeds was the
admission that the staff member’s “explanation” for his
misconduct was not “coherent.”

7. The Weed of Invective Bears Bitter Fruit

The arbitrator held that the staff member’s “explanation” and
excuses were “inconsistent and unconvincing,” “unpersuasive,”
“incomplete,” unsupported and refuted, not credible, and “false
in material respects.”

The arbitrator held that “the evidence establishes” the
“dishonesty” in the staff member’s resume and statements,
including “knowing and intentional misrepresentation.” She held
that the staff member “committed the offense of resume fraud.”

The arbitrator found “undisputed evidence” that the staff
member improperly took reimbursements, misrepresenting them
as work-related. She held that he “knowingly and intentionally
committed the offense of misuse of union funds.”

The arbitrator found “no support in the record” for “due
process” complaints. The union made “repeated reasonable
requests for information and documentation.” The staff member
responded with “undocumented representations” that “turned out
to be incomplete” and inaccurate, some “false.” Then—without
justification—the staff member “refused” required cooperation
with the investigation. The arbitrator held that the staff member
“committed the offense of insubordination.”

The arbitrator summarized: the staff member “committed all
three of the offenses for which he was discharged,” “expressed no
remorse for his misconduct,” “refused to accept any responsibility
for his loss of employment,” and undertook no “mitigation.” The
union acted with just cause.

8. No More Benefit of the Doubt

My brief gave the other lawyer the benefit of the doubt.
Perhaps influenced by my suggestion that the other lawyer
unwittingly defended the indefensible, the arbitrator
diplomatically remarked that the staff member was “represented
responsibly and zealously” by his lawyer.

But a lawyer who post-hearing defends the indefensible, and
who repeats discredited conspiracy canards—and who, worst of all,
adds unsupportable accusations of his own, that the union
presented “false and grossly misleading evidence”—seems not
unwitting, but calculating, and undeserving of any benefit of the
doubt. �
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