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The Sixth Circuit reversed the Tax Court’s conclusion that the
$150,000 paid to Banks’s attorney under the contingency fee
agreement was includible in Banks’s gross income. The Sixth Cir-
cuit determined that the contingency fee agreement was not an antic-
ipatory assignment of income by Banks, but rather was more like
a partial assignment of income-producing property by Banks to the
attorney. Accordingly, the amount earned by the attorney under the
contingency fee arrangement was not gross income to Banks.

Relying on the Sixth Circuit’s decision in Banks, some enti-
ties under the jurisdiction of the Sixth Circuit stopped reporting
attorney fees paid out of settlements as gross income to the plain-
tiff when the attorney fees were paid under a contingency fee
arrangement.

Because Banks and similar decisions from the U.S. Courts of
Appeals for the Fifth, Ninth, and Eleventh Circuits conflicted with
decisions from the U.S. Courts of Appeals for the Second, Third,
Fourth, Seventh, Tenth, and Federal Circuits, the U.S. Supreme
Court granted certiorari to Banks and a companion case from the
Ninth Circuit to resolve the conflict.

Supreme Court Decision on Banks
The Supreme Court reversed the Sixth Circuit decision in

Banks, holding that when a litigant’s recovery under a settlement
agreement is income to the litigant, the portion of recovery paid
to an attorney under a contingency fee agreement is includible in
the litigant’s gross income. The Supreme Court specifically did not
address the question of whether the attorney fees awarded under
a statutory provision authorizing a fee award are includible in the
plaintiff’s gross income.

Retroactive Application of Banks
Under the Supreme Court’s decision in Harper v. Virginia Dept.

of Taxation, 509 U.S. 86 (1993), the Banks decision must be
applied retroactively. The Harper holding states that any Supreme
court decision applying a rule of federal law (in the Banks deci-
sion, the Code) to the parties before the Court must be given full
retroactive effect as to all events, including events preceding the
Court’s decision.

The Service has not yet indicated whether it will be pursuing
retroactive application of Banks to taxpayers under the jurisdiction
of the Sixth Circuit and other Circuits whose decisions were
reversed by Banks. We have not yet been able to find anyone at the
Service who is willing to address this question.

Corrections Required
If an entity paid attorney fees under the terms of a settlement

and did not report those attorney fees as income to the plaintiff on
either Form W-2 or Form 1099-MISC, the entity has an obligation
under the Code to report those amounts to the Service. However,
the entity’s reporting obligation is limited to tax years that are still
open under the applicable Code statute of limitations.

The statute of limitations for filing corrected Forms W-2 and
corrected Forms 1099-MISC closes on the April 15th following the
end of the third calendar year after the calendar year for which the

forms would be reporting income. For example, the statute of lim-
itations for filing corrected Forms W-2 and corrected Forms 1099-
MISC for amounts paid in 2001 closes on April 15, 2005.

However, the above statute of limitations only applies if a Form
W-2 or Form 1099-MISC was actually filed for the plaintiff for the
year in which the attorney fees were paid, but with an incorrect
amount. If no Form W-2 or Form 1099-MISC was filed for the
plaintiff for the payment year, the statute of limitations does not
begin to run until a form is actually filed, and then remains open
until the April 15th following the end of the third calendar year after
the calendar year in which the form was filed.

Form W-2 or Form 1099-MISC?

In order to file corrected or original Forms W-2 or Forms 1099-
MISC for previously unreported attorney fees, it first must be deter-
mined if the attorney fees were paid out of the wage replacement
portion of the settlement or out of the damages portion of the set-
tlement. In order to make this determination, the plaintiff’s orig-
inal claim and the terms of the settlement agreement must be
reviewed.

Claims Brought Under a Fee-Shifting Statute

The initial step is to identify the federal or state law under
which the claim was made. If the claim was made under a federal
or state statute that specifically permits the plaintiff to bring an
action to recover attorney fees (a “fee-shifting statute”), the attor-
ney fees are reportable as damages on Form 1099-MISC and are
not subject to payroll or income tax withholding (unless the back-
up withholding rule applies).

The Service established this position in Technical Advice Mem-
orandum 200244004 based on precedent established in Revenue
Ruling 80-364 (1980-2 C.B. 294). In the TAM, the Service noted
that the former employee brought a claim under the Age Dis-
crimination in Employment Act, which allows for recovery of attor-
ney fees, and that the attorney fee recovery would be taxable to the
former employee as damages reported on Form 1099-MISC,
rather than wages reported on Form W-2, if the former employee
had prevailed in litigation. The Service concluded that the treat-
ment of the attorney fee recovery by the former employee should
be the same even though the former employee recovered the fee
in a settlement instead of litigation.

Equally important is the fact that, elsewhere in the same
TAM, the Service determined that the allocation of the remainder
of this former employee’s settlement payment between wages and
taxable damages was improper. However, even though the Service
reallocated the remainder of the former employee’s settlement pay-
ment, the Service did not include the attorney fee recovery when
reallocating. Therefore, under this TAM, attorney fees paid in set-
tlement of a claim brought under a fee-shifting statute should always
be reported as taxable damages on Form 1099-MISC and not as
wages reported on Form W-2.

To the extent an entity failed to report attorney fees paid in set-
tlement of a claim under a fee-shifting statute, those attorney fees
should be reported on a corrected or original Form 1099-MISC for
the year in which the fees were actually paid. As long as the entity
has the plaintiff’s social security number, no withholding was
required on the attorney fees paid.

U.S. SUPREME COURT RESOLVES
CONFLICT OVER TAXATION OF
ATTORNEY’S FEES
(Continued from page 3)
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Claim Not Brought Under a Fee-Shifting Statute
If the plaintiff’s original claim was not brought under a fee-

shifting statute, the proper reporting of the attorney fees will gen-
erally be determined under the allocation made in the settlement
agreement. However, it is important to note that the Service takes
the position that it is not required to respect any allocation made
in a settlement agreement that does not reasonably reflect the eco-
nomic realities of the settlement.

In TAM 200244004, the Service stated that it looks at the relief
originally requested in the plaintiff’s claim when determining if an
allocation between wages and damages made in a settlement
agreement is reasonable. For example, if the plaintiff’s original
claim requested only back pay, but the settlement agreement allo-
cates a significant portion of the settlement payment to noneconomic
damages and attorney fees, the Service will likely reallocate part
or all of the noneconomic damages to wages.

If, in light of the plaintiff’s original claim and the allocation
made in the settlement agreement, part or all of the previously unre-
ported attorney fees should have been treated as wages, those attor-
ney fees must be reported on a corrected or original Form W-2 for
the year in which originally paid. In addition, appropriate payroll
and income taxes must be deposited and a Form 941-c filed to report
the corrective withholding. If the payor has no additional amounts
to be paid to the plaintiff from which the necessary payroll and
income taxes can be withheld, the payor will need to pay those
amounts and report those amounts as additional income to the
plaintiff.

However, if the previously unreported attorney fees can be
properly treated as taxable damages in light of the plaintiff’s
original claim and the allocation in the settlement agreement, the
attorney fees must be reported on a corrected or original Form 1099-
MISC for the year in which originally paid.

Penalties for Failure to Correct Forms W-2 or 
Forms 1099-MISC

A payor that fails to file corrected or original Forms W-2 or
Forms 1099-MISC to report attorney fees previously paid but not
reported is exposed to the following penalties under the Code:

• Code Section 6721 — A penalty of $50 for each Form W-2
or Form 1099-MISC not filed or each Form W-2 or Form
1099-MISC filed with incorrect information (penalty
increases to $100 for each return for intentional failures);
and

• Code Section 6722 — A penalty of $50 for each Form W-2
or Form 1099-MISC not provided to a payee or each incor-
rect Form W-2 or Form 1099-MISC provided to a payee
(penalty increases to $100 for each return for intentional
failures.

Both of the above $50 per form penalties can be waived for
reasonable cause. Failing to file Form W-2 or Form 1099-MISC
to report attorney fees based on the Sixth Circuit decision in
Banks should qualify as reasonable cause for payors under the juris-
diction of the Sixth Circuit. However, a reasonable cause waiver
is not available for the above $100 per form penalties for intentional
acts.

If the Service determines that a payor willfully failed to file
Form W-2 or Form 1099-MISC, the payor may be charged with
misdemeanor criminal fraud. If convicted, Code Section 7203 pro-

vides for fines of up to $25,000 for an individual payor and
$100,000 for a corporate payor, or up to one year in prison, or both,
plus recovery of the Service’s costs of prosecution.

Impact of Banks on Plaintiffs
Any plaintiff for whom a payor must file an original or cor-

rected Form W-2 or Form 1099-MISC to report previously unre-
ported attorney fees will need to file an amended individual
income tax return for the year in which the attorney fees were orig-
inally paid.

If the attorney fees were paid prior to October 23, 2004, the
plaintiff is permitted to deduct those attorney fees on Schedule A
as an itemized miscellaneous deduction.

If the attorney fees were paid after October 22, 2004, the plain-
tiff may be permitted to deduct the attorney fees from gross
income “above the line.” This change to the tax treatment of
attorney fees received in connection with legal actions claiming
unlawful discrimination and violations of other specific federal laws
(as identified in Code Section 62(a)(19)) was enacted in the Amer-
ican Jobs Creation Act of 2004. By taking this “above the line”
deduction, the plaintiff will effectively remove the attorney fees from
the plaintiff’s regular taxable income and alternative minimum tax-
able income.

Complying with Banks Prospectively
To the extent amounts paid to a plaintiff under a settlement

agreement are taxable as wages or damages, any attorney fees paid
out of settlement amounts must also be reported as taxable wages
or damages to the plaintiff, as applicable.

If the plaintiff’s claim was brought under a federal or state
fee-shifting statute, the attorney fees must be reported on Form
1099-MISC as taxable damages. These attorney fees are not sub-
ject to payroll or income tax withholding and are not reported on
Form W-2.

If the plaintiff’s claim was not brought under a federal or state
fee-shifting statute, the attorney fees must be included when allo-
cating the settlement between wages and damages. Taking the attor-
ney fees “off the top” and allocating the remainder of the settle-
ment between wages and damages exposes the settlement allocation
to review and revision by the Service if the total of the attorney fees
and other damages is not reasonable when compared to the amount
allocated to wages.

If the entire settlement payment is properly treated as wages,
the entire payment is subject to applicable payroll and income tax
withholding. The attorney fees must be deducted after the appli-
cable taxes are withheld.

If the amount of the attorney fees exceeds the portion of the set-
tlement allocated to damages, the remaining attorney fees can be
deducted from the wages portion of the settlement after applicable
payroll and income taxes are withheld from the wages portion.

Reporting Attorney Payments
Any amounts paid directly to a plaintiff’s attorney must be

reported by the payor on a Form 1099-MISC issued to the attor-
ney. This includes settlement proceeds paid in a check payable only
to the attorney or payable jointly to the attorney and the plaintiff,
regardless of whether any portion of the proceeds will be retained
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THE LARGEST PENSION
BAILOUT IN U.S. HISTORY

LEADS TO CONTRACT
CONCESSIONS

Christopher M. Trebilcock
Miller, Canfield, Paddock & Stone PLC

United Airlines Avoids Pension Obligations, Gains Labor
Cost Savings

In early May, United States Bankruptcy Judge for the North-
ern District of Illinois Eugene Wedoff issued a ruling that permit-
ted United Airlines (“UAL”) to terminate all
four of its defined benefit pension
plans and transfer the assets to the
Pension Benefit Guaranty Corporation
(“PBGC”). See In re UAL Corp., 2005
Bnkr. LEXIS 816 (N.D.Ill. May 11,
2005). Under the agreement, the
PBGC will receive $1.5 billion in
notes and convertible stock once
UAL emerges from bankruptcy. At least one of the unions repre-
senting UAL employees is expected to challenge the bailout
agreement approved by Judge Wedoff.

The decision is significant for at least four reasons: (1) it cleared
the way for UAL to avoid defaulting on $9.8 billion in pension obli-
gations; (2) 120,000 retired and active employees benefits are now
capped at an annual maximum benefit of just over $43,000; (3) it
increased pressure on the unions representing UAL’s employees
to agree to convert their pension plans to defined contribution plans;
and (4) it raised speculation that other corporations with under-
funded pension plans will seek to terminate and transfer their plans
to the PBGC. Employers, employees and their attorneys should be
aware that the PBGC’s pension protection is capped and one of the
PBGC’s primary roles is to takeover failing pension plans even if
it results in a cut in defined benefits to covered workers or their
beneficiaries.

ERISA: Protecting Pensions, Sort Of
In 1974, Congress enacted the Employee Retirement Security

Act (“ERISA”), 29 U.S.C. § 1001-1461 (2005), “to ensure that
employees and their beneficiaries would not be deprived of antic-
ipated retirement benefits by termination of pension plans before
sufficient funds [had] been accumulated in the plans.” PBGC v. R.A.
Gray & Co., 467 U.S. 717, 720 (1984) (citations omitted). Sub-
chapter III of ERISA is designed to guarantee that if a worker has
been promised a defined pension benefit upon retirement and the
vesting requirements have been satisfied, the worker will actually
receive the promised pension. Id. (internal quotations and citations
omitted). To provide federal funds to secure the pension promises
established under ERISA, Congress created the PBGC, modeled
after the Federal Deposit Insurance Company. PBGC V. LTV
Corp., 496 U.S. 633, 636-637 (1990) (citations omitted).

Beyond providing a sense of security for American workers,
a primary function of the PBGC is to terminate pension funds
because the funds have insufficient assets to satisfy obligations to
the retired employees. PBGC v. Republic Technologies Int.’l, LLC,
386 F.3d 659 (6th Cir. 2004). In this situation, the PBGC “becomes
the trustee of the plan, taking over the plan’s assets and liabilities.”
LTV Corp., 496 U.S. at 637. After merging the assets with its own
funds, the PBGC then pays benefits according to the limits defined
by the ERISA statutes. See 29 U.C.S. §§ 1301(a)(8), 1322 (a) & (b).

Once it determines or is notified that pension fund is in risk
of defaulting on its obligations “[t]he PBGC has the authority to
conduct both voluntary and involuntary terminations. Voluntary ter-
minations can take two forms. First, a ‘standard termination’
occurs when the employer has sufficient assets to pay all the ben-
efit commitments of a terminated plan. The second form of vol-
untary termination occurs when the company does not have suf-
ficient funds to pay its obligations to the employees. Under this latter
form of termination, the employer must demonstrate financial dis-
tress to the PBGC. Involuntary termination proceedings often
involve business entities that are experiencing severe financial dif-
ficulty. The PBGC may involuntarily terminate a private pension
fund if it determines that any of the following four factors are pre-
sent: (1) the plan has not met the minimum funding standard
required by the statute, (2) the plan will be unable to pay benefits
when due, (3) the reportable event described in section 1343(b)(7)
of ERISA has occurred [(e.g., commencement of Chapter 11 pro-
ceedings)], or (4) the possible long-run loss of the corporation with
respect to the plan may reasonably be expected to increase unrea-
sonably if the plan is not terminated. When the PBGC seeks
involuntary termination, the Plan Administrator and the PBGC are
authorized to issue a mutually acceptable date for plan termination.”
(“Section 1343(b) Standards”) PBGC v. Republic Technologies Int’l,
LLC, 211 F.R.D. 307 (N.D. Ohio 2002) (internal citations omitted).

The UAL Pension Bailout: Involuntary, Sort Of

The UAL pension bailout is an example of a hybrid involun-
tary termination where UAL and the PBGC sought judicial
approval of a mutually agreed upon settlement agreement. As rec-
ognized by Judge Wedoff, under Section 1343(c), the PBGC
could have terminated the pension plan in order to protect the pen-
sion benefit guaranty system with the consent of UAL without a
court hearing, even though it would have overridden the provisions
of existing collective bargaining agreements.

UAL’s pension plans were underfunded by $9.8 billion on a
termination basis, $6.6 billion of which was guaranteed according
to the PBGC. The four plans were: the UAL Pilot Defined Bene-
fit Plan, which covers 14,100 participants and had $2.8 billion in
assets to pay $5.7 billion in promised benefits; the UAL Ground
Employees Retirement Plan, which covers 36,100 participants and
had $1.3 billion in assets to pay $4.0 billion in promised benefits;
the UAL Flight Attendant Defined Benefit Pension Plan, which cov-
ers 48,600 participants and had $1.4 billion in assets to pay $3.3
billion in promised benefits; and the Management, Administrative
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WESTERN DISTRICT RULES
ON ADMISSIBILITY

OF EVIDENCE,
ENFORCEABILITY OF

ARBITRATION AGREEMENT,
FSLA EXEMPTIONS, AND

DISMISSES POLICE
OFFICER’S CLAIMS
STEMMING FROM
TERMINATION OF

EMPLOYMENT
Heather G. Ptasznik

Kotz, Sangster, Wysocki and Berg, P.C.

Sailor v. Lowe’s Home Centers, Inc., Case No. 5:03-CV-175
(March 31, 2005), Enslen, J. In this wrongful termination and slan-
der per se action, where the terminated Plaintiff was an alleged
harasser, the Defendant filed Motions in Limine seeking exclusion
of: (1) two witnesses’ deposition testimony; (2) a letter from
Plaintiff’s attorney requesting retraction of alleged slanderous
comments and a response letter from the Defendant’s corporate
counsel; (3) Plaintiff’s journal tracking his attempts to find employ-
ment after termination; and (4) an unemployment hearing transcript.

The Court barred deposition testimony that a witness “heard
from a store cashier that Plaintiff was terminated because he sex-
ually harassed Lieder” because it was irrelevant. However, the Court
admitted deposition testimony regarding the Plaintiff’s abilities to
carry out his duties as an assistant store manager because it was
relevant to his wrongful termination claim.

The Court excluded correspondence regarding the slander
claim because MCL §600.2911, which addresses exemplary dam-
ages where retraction of slander is demanded, only deals with media
defendants. Likewise, although the journal was not admissible for
proving liability, the Court reserved its determination of admissi-
bility for the purposes of proving damages (and mitigation thereof)
pending proofs at trial. Further, where Plaintiff proffered to utilize
the unemployment hearing transcript for the limited purpose of
impeachment, the Court reserved its determination on this issue as
it may pertain to a particular witness.

Anthony v. Village of Elk Rapids and Michael Miles, Case No.
1:04-CV-67 (April 20, 2005), Mckeague, J. Plaintiff, a former
employee of the police department, brought a claim under 42 USC
§1983 for violation of his First Amendment right of free speech
and a claim under the Elliott Larsen Civil Rights Act for sexual
harassment and retaliatory discharge. The Defendants moved for
summary judgment on both claims.

Plaintiff claimed his termination was retaliatory because he
reported that he twice detected the smell of intoxicants on the Police
Chief’s breath while at work, the Police Chief referred to him as
a “sand nigger” and he observed the Police Chief removing three

bottles of whiskey from the evidence locker. As a result of the ensu-
ing harassment, Plaintiff required a medical leave of absence and
was terminated after he returned.

The Court dismissed the first amendment violation claim
against the individual defendant Police Chief. Further, the Court
held that because there is no respondeat superior liability under
a §1983 action, Plaintiff was required to demonstrate the termination
decision was taken pursuant to an official policy or custom that
could be imputed to the municipality defendant. Because no facts
could establish a causal connection between Plaintiff’s protected
speech and the employer’s decision to terminate employment, sum-
mary judgment was granted.

Plaintiff’s allegation that the Police Chief, through various acts
of sexual harassment, created a hostile work environment was par-
tially dismissed because there is no individual liability for hostile
work environment under the ELCRA. The Court also partially dis-
missed the ELCRA claim against the employer because Plaintiff
never complained about sexual harassment prior to his discharge.
Likewise, because Plaintiff admitted there was no evidence he ever
complained about the sexual harassment or participated in an
investigation, the retaliation claim was dismissed.

Charles Williams v. Biomat USA Inc., et al., Case No. 4:04-
CV-86 (March 1, 2004), Quist, J. Plaintiff filed a complaint against
his former employer and two individual defendants claiming vio-
lations of 42 USC §1981 and 1985, assault and battery, ethnic intim-
idation and denial of equal public accommodations, racially moti-
vated termination under the Elliott Larsen Civil Rights Ac and
retaliatory discharge arising out of the individual defendants’
alleged racially motivated assaults, batteries and intimidation.
Although default was entered against the individual defendants for
failure to respond to the Complaint, the corporate defendant filed
a Motion to Stay proceedings and to compel arbitration pursuant
to the Federal Arbitration Act.

Plaintiff did not dispute he signed an Employee Acknowl-
edgement and Agreement form agreeing to submit his claims to arbi-
tration. The Court rejected Plaintiff’s argument that the agreement
was void or voidable because it did not provide for effective dis-
covery or procedures for selecting an arbitrator. Because the cor-
porate defendant agreed to proceed in arbitration in accordance with
discovery procedures allowed by the Michigan Court Rules, the
Court held Plaintiff’s argument was without merit. Further, the
absence of a specific procedure for selecting an arbitrator did not
present an obstacle to arbitration because AAA would provide a
list of approved arbitrators or select an arbitrator if the parties were
unable to do so. As such, the Defendant’s motion was granted.

Ramsey v. Walmart Stores, Inc., Case No. 1:02-CV-955 (Febru-
ary 3, 2005), Enslen, J. Plaintiffs, Assistant Store Managers for
Defendant, filed an action seeking overtime pay for time worked
in excess of 40 hours per week as required by the Fair Labor Stan-
dards Act (29 USC §207(a)(1)). Although Defendant argued Plain-
tiffs were executives and thus, exempt from the overtime require-
ments, the Court held that in viewing the facts in a light most
favorable to Plaintiffs, there were issues of material fact remain-
ing as to whether their primary duties consisted of managerial duties
that fell within the exemption. Defendant was also unsuccessful in
arguing that one of the Assistant Store Managers fell within the
administrative exemption because material facts also existed with
respect to his primary duties. �
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EASTERN DISTRICT
UPDATE
Jeffrey A. Steele
Brady Hathaway

Employers Cannot Contractually Shorten FLSA
Limitations Period

Public policy “prevents an agreement to shorten the statute of
limitations for FLSA claims...”, according to Judge Lawson’s rul-
ing in Wineman v Durkee Lakes Hunting & Fishing Club, Inc, 352
F Supp 2d 815 (2005). A six-month limitations provision in the
plaintiffs’ employment contract was reasonable and enforceable,
however, as to their common law breach of contract claims. This
held true even though the plaintiffs kept working for the employer
after their written employment contracts expired, which would have
forced them to sue for unpaid benefits while they still worked for
the employer. “Although lawsuits generally do not advance good
relations between employees and employers, it is not uncommon
for employees to bring ... [claims] against their current employers”
and “the law prohibiting retaliation by employers exists to address
just such a situation.”

Exclusive Remedy Clause Does Not Bar Assault and 
Battery Claim

The exclusive remedy clause of the Michigan Workers Disability
Compensation Act does not prevent the plaintiff from pursuing an
assault and battery claim against five co-workers, provided the plain-
tiff amends his complaint to allege that they intended to injure him.
The plaintiff in Kennedy v RWC, Inc, 359 F Supp 2d 636 (ED Mich,
2005), alleged that five male co-workers repeatedly groped his gen-
ital region and buttocks at work, causing him to “jerk upright” and
re-injure his surgically repaired back. Although these co-workers
could not be individually liable for sexual harassment under state
or federal law, Judge Lawson ruled that they could be liable for inten-
tional torts such as assault and battery. “[A]lthough an employee
may maintain a workers’ compensation action for on-the-job
injuries resulting from ‘horseplay,’ that action is not his exclusive
remedy — and he may also sue his co-workers for their ‘horseplay’
— if that conduct also amounts to ‘intentional torts,’ as that term
has been defined by the Michigan legislature. In other words,
‘horseplay’ can be both compensable under the Act and an inten-
tional tort within the Act’s definition that could be prosecuted in the
traditional manner, so that the Act’s provisions would provide the
injured worker a remedy, but not his sole remedy.”

Unlisted Job Requirement Legitimately Separated Plaintiff
from Successful Applicant

Although it was not a listed job requirement, the plaintiff’s lack
of “criminal justice experience” rendered him less qualified than,
and not similarly situated to, the successful candidate in Young v
Oakland County, e-journal No. 25737, rel’d 12/29/04. Judge
Gadola reached this result by reviewing the job description for the
soughtafter Chief Community Corrections Field Operations Man-
ager position, a “great portion” of which “dealt with the criminal
justice system.” Judge Gadola added that the decisionmaker’s
deposition testimony “clearly demonstrated that Defendant believed
[the successful candidate] to be a better choice than Plaintiff, not
because of his race, but because of his experience [in the criminal
justice system].” The plaintiff was therefore unable to prove his
prima facie or pretext burdens, even though he was one of the 29
candidates initially placed on the “Top Five” list, and was among
the 23 candidates who met the express qualifications for the posi-
tion. Additionally, “Plaintiff’s contention that Defendant could not
know whether Mr. Gatt was more qualified than Plaintiff without

interviewing Plaintiff lacks merit. The application procedures
prior to the interview stage provided ample opportunity to discover
the type of work experience possessed by each candidate.”

Report Mentioning Plaintiff’s Protected Activity Does Not
Prove Illegal Motive

In Serrin-Brandel v. Pier 1 Imports (U.S.), Inc., 2005 WL
852642 (E.D. Mich), Judge Lawson ruled that the employer’s inter-
nal report, which mentioned the plaintiff’s “conscious decision to
circumvent HR” by reporting a co-workers alleged conduct to the
police and subsequent failure to inform management that she had
done so, was not direct evidence that the plaintiff was fired for lodg-
ing a police report. The language was contained in a report that reg-
istered displeasure with the plaintiff’s conduct toward human
resources, failure to provide truthful information during an inves-
tigation, and attempt to “circumvent” an ongoing company inves-
tigation by using the police to compromise its target. The mere men-
tion of the protected activity, which was “only incidental” to an
overall description of the plaintiff’s conduct, “does not provide an
inferential link to an illegal motive” sufficient to support the
plaintiff’s WPA claim, and does not belie evidence that the
employer terminated the plaintiff for conduct that pre-existed her
protected activity.

Asking About Plaintiff’s Retirement Plans Does Not 
Prove Age Bias

Judge Rosen ruled in Scuderi v Monumental Life Insurance
Co, 344 F Supp 2d 582 (ED Mich, 2004), that asking a protected
age employee about her retirement plans is not evidence of age dis-
crimination. Regardless, the questions could not prove age dis-
crimination because “other than the fact that these comments
were made by Plaintiff’s supervisor, Plaintiff presents no evidence
that establishes a nexus between these stray comments and the
employment action taken by Monumental against her.” Judge
Rosen also rejected the plaintiff’s claim that she was treated dif-
ferently than similarly-situated younger employees. The plaintiff
must show that the “comparables” were similar in “all respects,”
and Judge Rosen refused to equate different offenses simply
because they were all contained in the “dischargeable offenses” sec-
tion of the employer’s policy manual.

Comparators’ Deficiencies Must Be of the Same “Quantity
or Quality”

Judge Gadola dismissed an African-American plaintiff’s race
discrimination claim in Bigham v Health Express, Inc, 346 F
Supp 2d 942 (ED Mich, 2004), because she failed to present evi-
dence sufficient to prove that a Caucasian employee who “had the
same quantity or quality of deficiencies” was treated better. “While
there may have been other employees who made personal telephone
calls, there is no evidence of another employee who had the same
combination or extent of deficiencies and was treated differently.
There is also no evidence of another employee having a heated dis-
cussion with Mr. Canner, contacting clients while suspended, or
warning a coworker.” Even if the plaintiff could sustain her prima
facie case, she could not prove pretext in light of her admission that
she committed many of the infractions that led to her termination.

Post-Pregnancy Conduct, If Closely Linked to a Recent
Pregnancy, May Support Pregnancy Discrimination Claim

In Russell v Bronson Heating and Cooling, 345 F Supp 2d 761
(ED Mich, 2004), Judge Borman ruled that the plaintiff could sus-
tain her pregnancy discrimination claim even though the adverse
employment action occurred after she gave birth. The plaintiff must
prove that the adverse action occurred because of her pregnancy,
not that it occurred during her pregnancy. Evidence that the plain-
tiff was terminated just before she was scheduled to return from
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pregnancy-related FMLA leave, combined with a supervisor’s
alleged statement that the plaintiff would be “gone as soon as she
had the baby,” created a material factual question whether the
employer discriminated against her because of pregnancy, inter-
fered with her FMLA rights, and/or retaliated against her for
asserting her FMLA rights.

Judge Borman also ruled that the plaintiff had timely filed her
hostile environment claim, even though she failed to identify any
specific example of sexual harassment that occurred within the 300-
day limitations period. This was because the plaintiff testified that
the hostile environment never stopped, and eventually culminated
in a termination that occurred within the 300-day period. Judge Bor-
man then ruled that the plaintiff presented a triable sexual harass-
ment claim by alleging, inter alia, that her supervisor repeatedly
asked her to engage in a sexual relationship, gave her shoulder mas-
sages, booked a single room for the two of them at a work-related
seminar, repeatedly asked about her romantic life, and frequently
suggested that the two of them go away together for weekends or
vacations. This alleged conduct was “inherently sexual” because
it was based on a romantic interest, and an average person would
find it “severely hostile.” The employer could be held liable for such
conduct because the plaintiff alleged that the harassment culminated
in her termination.

In Malone v USA Today, 348 F Supp 2d 866 (ED Mich,
2004), Judge Feikens ruled that a supervisor’s alleged statement
that women with children might not be a “good fit” in the circu-
lation department was not direct evidence of pregnancy discrim-
ination. The alleged remark was isolated, made during a conver-
sation regarding the supervisor’s “personal experiences as both a
father and a supervisor,” and did not directly establish that the
adverse employment decision was based on the plaintiff’s preg-
nancy. Moreover, “a six month delay between an alleged statement
and USA Today’s termination of Plaintiff’s employment cannot be
considered ‘proximate in time.’” A second isolated comment,
where the same supervisor allegedly asked the plaintiff whether she
was coming back to work after her pregnancy “appears to be a
supervisor’s justified interest in whether an employee will be tak-
ing time off” and does not reasonably support an inference of preg-
nancy discrimination.

The plaintiff’s circumstantial case also failed, since it appeared
that the allegedly discriminatory behavior did not begin until the
plaintiff was no longer pregnant and where the critiques that
prompted the adverse employment decision preceded her pregnancy.

Truck Drivers Deemed Independent Contractors,
Not Employees

Despite identifying 57 individuals as “active drivers,” the
defendant in Nichols v All Points Transport Corporation of Michi-
gan, Inc., 2005 WL 701066 (ED Mich, 2005), fell beneath the
FMLA’s 50-employee jurisdictional threshold because it never paid
more than 33 drivers in any given week and had only 11 full-time
employees. Regardless, Judge Cleland applied the “common law
agency test” to conclude that the truck drivers were independent
contractors, not employees. Although the drivers had an exclusive
agreement with the company, displayed company placards on
their trucks and were integral to the defendant’s business, they were
terminable at will, responsible for making capital investments in
and maintaining the trucks they drove, able to hire assistants, oper-
ated with entrepreneurial risk, controlled the method of perfor-
mance, paid their own taxes, and had to pay for all vehicle repairs,
tolls, fuel, taxes, permits, licences and expenses.

Positive Performance Evaluations Belie “Direct 
Threat” Defense

Although the employer in Kiely v Heartland Rehabilitation
Serices, Inc, 360 F Supp 2d 851 (ED Mich, 2005), presented a “for-
matible” argument that the plaintiff, a legally blind physical ther-
apy assistant, posed a direct threat to patients and co-workers, the
plaintiff raised a material factual question by showing that his
employer knew about his impairment when it hired him, gave him
several positive performance reviews and did “not address their con-
cerns regarding Plaintiff’s abilities on a detailed evaluation form
specifically used to evaluate an employee’s abilities.”

Supervisor Satisfied FLSA’s “Executive” Exemption,
Despite Limitations on Authority

In Beauchamp v Flex-N-Gate LLC, 357 F Supp 2d 1010 (ED
Mich, 2005), Judge Rosen ruled that a production supervisor was
“employed in a bona fide executive capacity,” and therefore
exempt from FLSA overtime requirements. Cautious not to focus
merely on the plaintiff’s job title, Judge Rosen noted that the doc-
umentary and testimonial evidence showed that the plaintiff was
paid at least $37,000 per year, assigned employees work, handled
employee complaints, recommended changes in work procedures
and production methods, enforced company policy, disciplined
employees, trained and evaluated employees, reviewed employees’
performance and supervised as many as twenty subordinates.
Although some of the plaintiff’s authority was limited by internal
and external constraints, “nothing in the governing regulations or
relevant case law requires that a supervisor must have unfettered
discretion in the performance of his management duties in order
to be deemed an ‘executive.’”

Jury Must Decide Whether Union Miscounted Votes
Declarations from enough voters to effect an election result, all

swearing that they voted against a contract, presented a triable ques-
tion in McCuiston v Hoffa, e-Journal Number: 25749, dec’d 1/6/05,
whether the union and certain union representatives violated the
plaintiffs’ equal voting rights and the union constitution by claim-
ing the contract had been ratified. Judge Feikens ruled that plain-
tiffs had standing to seek injunctive relief because they were bound
by the allegedly unratified contract, and because a similar vote would
occur in 2008. The plaintiffs could not pursue compensatory dam-
ages, however, because they were all currently working and the
reduced job security they claimed to fear was speculative.

Employer Cannot Seek Contribution in an FMLA Action
Actions for contribution or indemnity are “not allowed under

the FLSA,” according to Judge Lawson’s ruling in Finke v Kirtland
Community College Bd of Trustees, 359 F Supp2d 593 (ED Mich,
2005). The college was therefore unable to seek contribution or
indemnification from an administrator who could be considered a
co-employer under the FLSA, but whom plaintiff chose not to sue.

Plaintiff Not “Substantially Limited” By Eye Disease
Keratoconus and recurrent corneal erosions, which made the

plaintiff in Jamison v Dow Chemical Co, 354 F Supp 2d 715 (ED
Mich, 2004), hypersensitive to dust, chemical vapors, bright lights,
wind and sunlight, did not substantially limit his ability to see. Judge
Lawson reasoned that the plaintiff admitted that he could perform
“many basic tasks”, such as driving, running errands, shopping, car-
ing for himself, completing household chores, reading, paying bills,
preparing meals, watching movies and playing sports like basketball,
football and baseball. Regardless, the employer placed the plain-
tiff in five different positions in an effort to accommodate his eye
condition, and the plaintiff failed to prove that he could perform
the positions he claimed his employer should have offered him as
an accommodation. �
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SIXTH CIRCUIT ADDRESSES
DISCRIMINATION ISSUES,

HYBRID CAUSES OF
ACTION UNDER THE LMRA,

AND COMPELLING
ARBITRATION PURSUANT

TO THE FEDERAL
ARBITRATION ACT

Jesse Goldstein
Vercruysse Murray & Calzone, P.C.

From February 2005 to April 2005, the Sixth Circuit published
about 17 cases dealing with a wide variety of labor and employ-
ment issues. The full text of Sixth Circuit decisions are available
on the Internet at: “http://pacer.ca6.uscourts.gov/opinions/
main.php”.

Labor Management Relations Act – Hybrid Cause of Action
In Higgins v. Int’l Union, Security, Police, Fire Professionals of

America (SPFPA), Docket No. 03-2203 (February 4, 2005), the Sixth
Circuit affirmed the dismissal of a hybrid cause of action brought
by several union members, holding that the plaintiffs failed to
establish a breach of contract by their employer (DaimlerChrysler)
or a breach of the duty of fair representation by their union. The law-
suit arose out of an amendment to the collective bargaining agree-
ment, adopted due to anticipated layoffs, without membership rat-
ification, which gave DaimlerChrysler the ability to hire supplemental
employees at an increased wage rate, but limited the proportion of
such employees to 15% of the permanent workforce. The plaintiffs
argued that this amendment constituted an economic change with
adverse economic consequences for union members, and thus
should have required ratification by the members. The Sixth Circuit
did not address this argument, holding that even if this was indeed
the case, “our extensive review of the record in this case produced
no substantive evidence that the employees were adversely impacted
by the signing” of the amendment. Therefore, membership ratification
was not required, given that the parties had a history of modifying
the collective bargaining agreement without membership ratification
where there was no adverse impact. While the amendment did give
DaimlerChrysler more latitude in hiring supplemental employees,
it was generally allowed to use such employees well before this time.
Also, the amendment explicitly provided that any overtime must first
be offered to permanent employees before being offered to supple-
mental employees.

Americans With Disabilities Act – Perceived Disability
In Moorer v. Baptist Memorial Health Care System, Docket

Nos. 03-5855/5965 (February 11, 2005), the Sixth Circuit affirmed
the district court’s judgment in favor of a plaintiff on his ADA claim,
holding that the court was correct in finding that the employer
regarded him as disabled, and that the plaintiff was discharged due
to his perceived disability, alcoholism. The central issue was
whether the plaintiff’s alcoholism was perceived as a substantial
limitation on his ability to work, which requires a showing that the
employer perceived him as unable to work in a broad class of jobs
(meaning the same general type of work in the same geographic
area). The Sixth Circuit held that the fact that the employer
believed the plaintiff’s alcoholism “made him unable to perform
his hospital administrator job, which required a broad range of man-
agerial skills, permits the reasonable inference that [the employer]
believed that [the plaintiff’s] alcoholism rendered him incapable
of performing a substantial number of managerial jobs.” The

court also reversed the district court’s grant of summary judgment
in favor of the employer on the plaintiff’s FMLA claim, holding
that because the plaintiff had not actually been terminated until he
was on leave, a fact finder was entitled to infer that he “would not
have been fired absent his actual taking of that FMLA leave.”

Federal Arbitration Act – Compelling Arbitration
In Walker v. Ryan’s Family Steak Houses, Inc., Docket No. 03-

6468 (March 9, 2005), the Sixth Circuit denied the defendant
employer’s motion to dismiss the plaintiffs’ complaint and to
compel arbitration. The arbitration agreement at issue sought to refer
all employment-related disputes to arbitration, by virtue of a sep-
arate agreement with a company which runs an arbitration program.
The court held, however, that because this agreement “merely obli-
gates” the arbitral company to administer its procedures for the
employer’s benefit, it does not actually require the employer to sub-
mit its employment claims to this particular forum. Thus, the arbi-
tration agreements entered into by the plaintiffs contained a mis-
representation; that the employer was obligated to utilize the
same dispute resolution procedure. Also, the Sixth Circuit held that,
under Tennessee law, an employer’s promise to consider an
employment application is not adequate consideration for a promise
to arbitrate employment disputes that are wholly unrelated to the
application or hiring process. The court was also motivated by the
fact that several plaintiffs had been hired without first executing
the arbitration agreement, which undercut the employer’s claim that
it would only consider hiring individuals who had first signing the
arbitration agreement.

Pregnancy Discrimination Act – Timing of Pregnancy
In Kocak v. Community Health Partners of Ohio, Inc., Docket

No. 03-4650 (March 11, 2005), the Sixth Circuit affirmed the dis-
trict court’s granting of summary judgment in favor of an employer
in a pregnancy discrimination case. The court criticized the district
court’s reasoning, however, holding that it was not dispositive that
the plaintiff had not been pregnant at the time the alleged dis-
crimination occurred. Rather, the Sixth Circuit held that the Preg-
nancy Discrimination Act prohibits an employer from discriminating
against a woman because of her capacity to become pregnant, and
that the plaintiff could survive summary judgment by presenting
evidence that would create a genuine issue of material fact about
whether the defendant refused to hire her because she might
become pregnant again. The plaintiff was unable to do so; the defen-
dant produced evidence that the plaintiff was not re-hired because
she was an unreliable employee and was avidly disliked by her
peers. Thus, although the plaintiff fell within the protection of the
Pregnancy Discrimination Act, she failed to present a cognizable
claim under the statute.

ERISA – Long-Term Disability Benefits
In Moon v. Unum Provident Co., Docket No. 03-1626 (March

22, 2005), the Sixth Circuit reversed the district court’s denial of
a plaintiff’s motion for judgment on the administrative record, hold-
ing that the employer’s final decision to terminate the plaintiff’s
long-term disability benefits was arbitrary and capricious. Despite
the fact that the plan vested the administrator with complete dis-
cretion in making eligibility determinations, the court noted that
its necessarily deferential review should not be inconsequential:
“while a benefits plan may vest discretion in the plan administra-
tor, the federal courts do not sit in review of the administrator’s deci-
sions only for the purpose of rubber stamping those decisions.” In
this case, the only medical opinion contrary to the plaintiff’s
treating physician was a doctor employed by the plan administra-
tor, who engaged in a selective review of the administrative record.
In particular, this physician “seized upon a single blood pressure
measurement performed by a doctor who himself cautioned that
the plaintiff’s hypertension appeared to be intractable.” Thus, the
Sixth Circuit held that the plan administrator had not offered a “rea-
soned explanation” to support its decision. �
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MERC UPDATE
Michael M. Shoudy

White, Schneider, Young & Chiodini, P.C.
Since the previous issue of Lawnotes, the Michigan Employ-

ment Relations Commission has issued 24 Decisions and Orders
in a variety of cases. A brief summary of 4 of those cases follows.
Of the 24 cases, 13 were unfair labor practice hearings, 3 were rep-
resentation and/or unit clarification hearings, 5 were duty of fair
representation/unfair labor practice hearings, 1 was an Order
Denying a Request for Compliance Hearing, 1 was a Decision and
Order Denying Motion for Consideration, and 1 was an Order on
Remand from the Michigan Court of Appeals. Recent decisions of
the Commission can be reviewed on the Bureau of Employment
Relations’ website at www.michigan.gov/cis.

UNFAIR LABOR PRACTICES.
Jackson County
Case No. C03 E-104 (March 18, 2005)

The ALJ issued his Decision and Recommended Order find-
ing that Respondent, Jackson County, had violated PERA by
bypassing Charging Party, Police Officers Association of Michi-
gan, and bargaining directly with unit members. Respondent filed
timely exceptions. The Commission adopted the ALJ’s Decision
and Recommended Order.

Respondent and Charging Party were parties to a collective bar-
gaining agreement that expired on December 31, 2001. After the
parties were not able to reach a new agreement, the parties engaged
in Act 312 interest arbitration. During that process, Respondent pro-
posed a settlement that included a retroactive wage increase for unit
members which was rejected by Charging Party. On April 15, 2003,
Respondent mailed letters to bargaining unit members notifying
them of this offer. Each of the letters contained Respondent’s pro-
posal including the percentage increase for each year of the con-
tract as well as the approximate amount the employee would
receive in retroactive pay if the offer had been accepted. The let-
ter also characterized the Act 312 process as costly, laborious, and
time consuming.

The Commission noted PERA permits limited communication
regarding the status of bargaining provided that it is done in a non-
coercive manner. In this case, the Commission found Respondent
did more than convey factual information. The communication dis-
paraged Charging Party’s exercise of a statutory right. Respondent
attempted to persuade individual bargaining unit members that the
representation afforded them by Charging Party was inappropri-
ate and that the acceptance of Respondent’s offer would better serve
their interests. By dealing with individual bargaining unit members
in this manner, Respondent engaged in prohibited direct bargain-
ing. Therefore, the Decision and Recommended Order of the ALJ
was adopted in its entirety.

Eighth Judicial District Court (Kalamazoo County)
Case No. C03 C-064 (March 18, 2005)

The ALJ issued a Decision and Recommended Order finding
that Respondent violated PERA by unilaterally changing employee
work hours. Respondent filed timely exceptions alleging that
Charging Party’s right to bargain as to hours of work was waived
by an expired collective bargaining agreement between Respon-
dent and the labor organization that previously represented the bar-
gaining unit. The Commission adopted the Decision and Recom-
mended Order of the ALJ.

On November 6, 2002, Charging Party, Fraternal Order of
Police, was certified as the bargaining representative for a unit of
full-time and regularly scheduled part-time non-supervisory

employees of Respondent, Eighth Judicial District Court. The unit
was previously represented by United Auto Workers. On January
1,1999, the Eighth Judicial District Court was created by merging
three area district courts. After the merger, Respondent and the UAW
entered into a collective bargaining agreement which Respondent
argued the language in the agreement amounted to a waiver of the
right to bargain over hours of work.

Effective January 2, 2003, Respondent notified its employees
that the hours of work would be changed and that flex time would
be suspended. Charging Party demanded to bargain over the pro-
posed changes. The changes were implemented by Respondent
before the parties began negotiations for their first collective bar-
gaining agreement.

The Commission found that the collective bargaining agree-
ment with the UAW did not bind Charging Party. The Commission
relied on the holding of the ALJ in Eugene Ovine, Inc., 328
NLRB 294 (1999), finding that “[t]he acquiescence of the employ-
ees’ former bargaining representative in the employer’s unilateral
action in the past is not binding upon the newly certified union.”
Therefore, Respondent’s unilateral change of employees’ working
hours violated its bargaining obligation with Charging Party.

Genesee County Sheriff’s Department
Case Nos. C00 D-52 and C00 H-153 (January 25, 2005)

Charging Parties, the American Federation of State, County,
and Municipal Employees and Michael Cherry, alleged that
Respondent Genesee County Sheriff’s Department violated PERA
by discriminating against Cherry and other employees because of
their protected concerted activity and by interfering with other rights
protected by PERA. The ALJ found that certain of the allegations
had merit. Both parties filed timely exceptions to the Decision and
Recommended Order of the ALJ. The Commission found merit in
several of Respondent’s exceptions.

The ALJ found that Respondent violated PERA by suspend-
ing deputies Michael Cherry and Michael Potoczny for com-
ments made about employee Tina Fielder, by allocating Cherry a
low score on his 2001 performance evaluation, by suspending Lynda
Germaine-Cherry, and by giving Wayne McIntyre a negative per-
formance evaluation for testifying in a MERC hearing.

Michael Cherry was a deputy in the Sheriff’s Department. He
became a member of the Union’s executive board and served as Vice
President of the Union for a period of time. In the past, command
officers had expressed concerns relating to Cherry’s judgment and
performance. He had also received disciplinary suspensions in the
past. In September of 1999, Cherry overheard a conversation
between two supervisors in which they referred to several employ-
ees as “shit stirrers.” There was disputed testimony as to whether
Cherry was listed by name during this discussion.

In August of 2001, Cherry was considered for a promotion to
sergeant. He had been considered on a total of ten occasions
between 1999 and 2001. Cherry received a significantly higher
numeric performance evaluation in 1999 than he received in 2001.
Respondent’s Undersheriff testified that Cherry had not demon-
strated that he could perform as a supervisor.

As to this issue, the Commission found that Charging Party
had not established a nexus between Cherry’s union involvement
and the Sheriff’s allotment of Cherry’s performance points. There-
fore, the ALJ improperly shifted the burden of proof to the
Employer to demonstrate its rationale.

Cherry and Deputy Michael Potoczny also took issue with dis-
cipline they received for comments about Tina Fielder, the admin-
istrative assistant to the Sheriff. Cherry claimed that the Undersheriff
told him that Fielder’s promotion was a “token promotion” to gain
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NLRB REVISITS
MAJOR CLINTON
BOARD RULINGS

Theodore R. Opperwall
Kienbaum Opperwall Hardy & Pelton, P.L.C.

The National Labor Relations Board is currently operating with
only three members (Republicans Robert Battista and Peter
Schaumber, and Democrat Wilma Liebman), following the expi-
ration late last year of the terms of two members (Republican
Ronald Meisburg and Democrat Dennis Walsh). Before the two
members departed, the Board continued its reexamination of Clin-
ton Board decisions and issued a number of significant rulings. At
this writing, it is unclear when or by whom the two vacant seats
will be filled.

Unit Status Of Jointly Employed “Contract” Workers
In what may be the most significant change affecting employ-

ers generally, the Board ruled in Oakwood Care Center on Novem-
ber 19, 2004, by a 3-2 party-line vote, that jointly employed “con-
tract” workers hired through staffing agencies cannot be combined
with regular employees in a single bargaining unit unless both
employers consent. The Clinton Board had held in its controver-
sial M.B. Sturgis decision in 2000 that a unit combining these work-
ers, over the objection of one or both employers, was permissible
so long as “community of interest” factors were satisfied. The Oak-
wood decision reverses Sturgis and returns to the traditional Board
rule that, because it would produce a multi-employer unit, com-
bining the two groups into one unit is permissible only with full
consent. The Sturgis rationale was described by the Board’s major-
ity as “misguided both as a matter of statutory interpretation and
sound national labor policy.”

Harassment-Free Workplace Rules
In its 1998 decision in Lafayette Park Hotel, the Clinton

Board generated a great deal of uncertainty regarding employer-
promulgated rules that prohibited abusive or harassing workplace
behavior. Such rules were at times invalidated if the Board mem-
bers through there was even a remote chance an employee could
interpret the rule as prohibiting or restricting union or other pro-
tected activity. In its November 19, 2004 decision in Lutheran Her-
itage Village-Livonia, the new Board, again by a 3-2 vote, flipped
the presumption for rules that did not specifically refer to union or
other protected activity, and stated that it would “not conclude that
a reasonable employee would read the rule to apply to such activ-
ity simply because the rule could be interpreted that way.” Thank-
fully, a return to common sense.

Election Objections Based On Plant Closing Threats
The Clinton Board had held in its 2000 decision in Spring

Industry that, when a union objected to an employer’s election vic-
tory on the ground that plant closing threats had been made, the
Board would presume that such threats had been disseminated gen-
erally throughout the workforce and had therefore widely disturbed
laboratory conditions for the election. Once again by a 3-2 vote,

the new Board held in Crown Bolt Inc., issued December 29, 2004,
that this deviation from precedent was improper and that such objec-
tions should be subject to the usual burden of proof resting with
the party seeking to overturn an NLRB election — which is the
union in this type of case. In other words, the union must estab-
lish through witnesses that a plant closing threat was in fact
widely disseminated throughout the workforce, rather than requir-
ing the employer to prove it was not.

Overbroad No-Solicitation Rule Does Not Set Aside Election

In a somewhat related ruling, Delta Brands Inc., issued Febru-
ary 7, 2005, a 2-1 panel majority found that the inclusion of an over-
broad no-solicitation rule in the employer’s policy manual, which
was in force during the critical period preceding an NLRB elec-
tion, did not satisfy the union’s burden of proving objectionable con-
duct sufficient to overturn the election. The manual was 36 pages
long, the no-solicitation rule was not adopted in response to the
union’s campaign, and the evidence presented by the union estab-
lished that only one employee had received the manual during the
critical period. Although the election had been decided by two votes,
the majority concluded that “the inclusion of the no-solicitation rule
in the employer’s policy manual, standing alone, is [not] sufficient
to establish that the outcome of the election could have been
affected.” A sharp dissent argued that all of the voting employees
were required to read and adhere all of the employer’s rules and
that the Board should presume employees’ knowledge of the
overbroad rule.

Employer Lockouts To Bring Pressure To Bear

In two related decisions, Midwest Generation and Bunting
Bearings Corp., issued respectively on September 30 and October
29, 2004, both decided by 2-1 majorities, the Board addressed an
infrequently used but sometimes highly effective labor strategy —
the partial lockout to support an employer’s bargaining position.
Employer lockouts tend to fall into two categories: “defensive” lock-
outs that protect an employer’s property or other interests, and
“offensive” lockouts that bring pressure to bear on the union and
its members during bargaining. Unless there is proof of an anti-
union motive, temporary replacements are permitted during an oth-
erwise lawful offensive or defensive lockout. There has been
uncertainty, however, regarding an employer’s ability to lock out
a strategically selected portion of its workforce.

In Midwest Generation the employer locked out economic
strikers when they declared their strike over, but it did not lock out
non-strikers and crossovers who had worked during the strike. The
employer told the union that the locked out full-term strikers
could come back when “a new contract is agreed to and ratified”
— which the Board majority held was permissible bargaining pres-
sure motivated by a legitimate business justification. In the major-
ity’s view, this justification overcame the dissent’s claim that the
employer was simply discriminating based on the extent of pro-
tected strike activity, i.e., locking out the strikers but not the non-
strikers.

In Bunting Bearing Corp. the Board majority found a post-
impasse lockout of seniority employees (who were union members),
but not of probationary employees (who were not union members),
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