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TO ZOOM OR NOT TO ZOOM: 
THAT IS THE QUESTION

Steven H. Schwartz
Steven H. Schwartz & Associates, P.L.C.

Before the pandemic, bargaining, arbitration, and 
mediation was done with all the parties in the same room, 
except when the mediator separated the parties into different 
rooms. With the pandemic and shutdown of courtrooms and 
offices, parties who wanted to move their matters forward 
adapted by using virtual platforms such as ZOOM, Google-
Meets, and Ring Central. 

With remote work replacing work in offices, these 
platforms have become the “new normal” for staff and other 
non-adversarial meetings. Despite generational differences in 
attitude towards the necessity of having in-person meetings, 
virtual meetings have been accepted by many labor relations 
professionals as trustworthy, efficient, and practical. In the 
future, how, or should, virtual meetings be integrated into labor 
relations and employment matters?

Bargaining. Traditional bargaining involves labor and 
management bargaining teams sitting across a conference 
room for hours, with numerous meetings. Much of the time 
is spent in waiting for the other party who takes a lengthy 
caucus. While sitting in caucus, waiting for the other side to 
prepare a response, the organization’s core function is not 
being performed by management or by the union-represented 
employees. Negotiations may be delayed, or be ended early, 
because the union staff representative or management’s 
negotiator must travel to or from the negotiation site. Members 
of the union’s committee who work on other shifts may be 
inconvenienced by having to come to the negotiation site, 
instead of participating from home.

Face-to-face negotiations have the advantage of the 
“personal connection” between the two parties physically 
being in the same room and being able to observe the other 
side’s reactions to proposals. It also has the advantage that the 
two lead negotiators can step out of the main bargaining room 
for a sidebar conversation, to talk candidly with each other.

Particularly if the parties have a good working relationship 
and have some basic level of trust, negotiations through a virtual 
forum can be effective. A significant number of CBAs were 
negotiated, out of necessity, during the pandemic shutdowns. 
Short meetings, such as the initial meeting to introduce the 

committees and to present opening proposals, frequently take 
an hour or less. They can be done virtually. Similarly, when 
negotiations are down to a few issues, it may be more efficient 
to meet virtually, rather than have an in-person session that 
lasts only a few minutes.

Logistical matters must be anticipated for the virtual 
negotiations to run smoothly. To allow for collective bargaining 
to be conducted effectively, the “host” of the virtual meeting 
must set up break-out rooms in advance and explain to the 
parties how they enter and leave the break-out room. Either the 
parties have to trust the “host” not to “spy” on their discussions 
in a break-out room or an administrative assistant needs to be 
assigned to control the break-out room process.

Negotiations that are conducted virtually need a mechanism 
for one party to be able to print and scan its written proposal 
and email it to the other party. The receiving party, likewise, 
needs to be able to receive the emailed proposal, print it out 
and distribute it to its team.

Arbitration. In 2020 and much of 2021, court buildings 
in Michigan were closed to the public; civil jury or bench 
trials were not being held. For the discharged employee, or 
for the employer that did not want to risk a large back pay 
award simply because of delay, arbitration that was conducted 
virtually was a viable alternative.  

In some respects, arbitration which is conducted virtually 
is roughly the same as an in-person hearing. A virtual hearing 
can be recorded, allowing the arbitrator (who may not be 
provided a transcript) a chance to watch key testimony a 
second time. The arbitrator can “pin” the witness’ face, to 
judge facial expressions in the same manner as if the hearings 
were conducted in-person. In an in-person court hearing, not 
all of the witness’ body language can be seen because the 
witness is sitting behind a rostrum. In an arbitration hearing, 
if the tables are draped, only the witness’ upper body can be 
seen by the arbitrator. In judging credibility, what the witness 
says, and whether it is supported by a corroborating witness 
or documentary evidence, is more likely to be critical than 
body language, since arbitrators are not trained to read body 
language.

Like the elimination of the sidebar conversation in 
bargaining, it may be more difficult for the advocates to reach 
a settlement on the “courthouse steps” when they are not 
physically in the same room.
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TO ZOOM OR NOT TO ZOOM:
THAT IS THE QUESTION
(Continued from page 1)

If the arbitrator is not in the same room as the parties, 
arrangements must be made in advance to distribute the 
proposed exhibits to the arbitrator and the opposing advocate.  
This changes the dynamics of the hearing because the opposing 
party will see all the proposed exhibits in advance. However, 
the demise of “trial by ambush” may not be a bad thing; to the 
contrary, it may lead to quicker settlements or a fairer process.  
Whether an opposing party can submit rebuttal exhibits that 
were not proffered in advance should be determined prior to 
the hearing.

Allowing witnesses who are not physically in the area or 
whose testimony is expected to be brief are logical candidates 
for virtual testimony. For corporations which are located 
in multiple states, virtual testimony makes the arbitration 
hearing less costly by the elimination of travel costs. Courts 
and arbitrators have allowed former employees to testify by 
telephone or videotaped testimony in the past.  Virtual hearings 
are a continuation of that practice.

It is critical in a virtual hearing that the advocates prevent 
coaching of the witness by other participants in the room who 
are holding up notes or making gestures. Other than mutual 
trust, the only way to prevent that type of unethical behavior 
is by having everyone who is watching the hearing be shown 
by their computer’s camera.

Collective bargaining agreements and employment 
arbitration agreements that are negotiated or drafted in the 
future should address whether all or part of the hearing may 
be conducted virtually. These agreements should also authorize 
the arbitrator to decide this issue if the parties cannot agree on 
whether the hearing may be conducted virtually.  Currently, 
most of these agreements are silent on this issue.  

Mediation. For these same reasons, mediation for both 
litigation and  bargaining was held virtually in 2020 and 
2021, to considerable success. Particularly, if the parties 
are geographically far apart, or if a limited time is set for 
mediation, a virtual process may be a viable alternative. The 
same logistical issues with break-out rooms and submission 
of written proposals discussed above are also prevalent in 
mediation that is conducted virtually.

_________

To zoom or not to zoom? The answer in my opinion is 
yes. Whether it involves negotiation, arbitration or mediation, 
virtual meetings can be as effective as in-person meetings, and 
in some cases, more efficient. Organizations need to plan for 
the likelihood of virtual meetings as they are likely here to 
stay. n
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EFFECTIVE DIRECT 
EXAMINATION—

PLAIN QUESTIONS
Stuart M. Israel

“Plain question and plain answer make the shortest road out 
of most perplexities.”—Mark Twain, Life on the Mississippi 
(1883), Ch. 31

New advocates struggle with witness examination 
perplexities.

On direct examination, new advocates know the answers, 
or at least what the answers are supposed to be. So, by instinct 
and personality, they exercise control with leading questions. 
They make themselves the center of attention, when their 
witnesses should get the attention. 

On cross examination, in contrast, new advocates don’t 
know the answers. Out of curiosity, they ask open-ended 
questions. They leave terminology, content, order, emphasis—
and explanation—to the tender mercies of the other side’s 
witnesses. Doing so, new advocates often shoot themselves 
(metaphorically) in their own feet. 

Most advocates soon learn—maybe the hard way, in the 
heat of adversary proceedings—that direct examination calls 
for open-ended question, while cross examination calls for the 
control of leading questions.

I recently suffered through a hearing in which opposing 
counsel extensively led her own witnesses—all five, over 
two hearing days—using lengthy, compound, argumentative 
questions to  produce obedient “yes” answers.  It went 
something like this:

Q.  [Opposing counsel]  So, is it fair to say that you did 
ABC only because the other side didn’t tell you about 
XYZ, and that if the other side had told you about 
XYZ you never would have done ABC, that you 
detrimentally relied on the other side’s misleading 
information, and that if they only had told you about 
XYZ, you would have done DEF instead, and avoided 
a lot of needless expense, pain, and misery? Is that a 
fair account of what you are saying?

A. [Opposing counsel’s witness]  Yes.

Q.  So, my understanding is correct? Did I get what you 
are saying?

A. Yes. You got it exactly right.

Sometimes I would object.  My objections typically 
produced mild admonitions from the bench directed to the 
undeterred and unrepentant opposing counsel, like “please 

rephrase,”  “please don’t lead,” or “let’s hear from the witness, 
counsel.”  

Sometimes I would just let the leading questions undermine 
the witness’s mostly monosyllabic affirmations, and save 
further undermining for my cross. 

Sometimes I would think of how the direct examination 
might have been done to better effect for the other side, 
something like:

Q. [Imaginary opposing counsel]  What did you do?

A.  [Imaginary opposing counsel’s witness]  I did 
ABC.  

Q. What happened?

A.  It was a disaster. The other side didn’t tell me about 
XYZ, and I didn’t know about it. I don’t know if they 
lied, but they misled me. They withheld important 
information. As a result, I did ABC. I suffered needless 
expense, pain, and misery, all because the other side 
didn’t tell me about XYZ. It was awful. 

Q. What alternative did you have to ABC?

A.   I could have done DEF. That is exactly what I would 
have done, if only the other side had fully informed 
me. I relied on them, but they breached my trust. They 
didn’t give me the information I needed, that they 
should have given me. That is what hurt. That is why 
I suffered. And that is the reason for this litigation, to 
hold them accountable and so I can be made whole.

Just like a picture is worth a thousand words, the detailed 
account of a focused, prepared, confident witness, guided on 
direct examination with open questions,  is worth a half-ton 
more credibility than rote “yes” responses to leading questions. 

It may be that the other side’s witness couldn’t carry 
the weight of the “detrimental reliance” terminology offered 
by opposing counsel’s leading question, but the witness, if 
allowed, could have projected sincerity—real or orchestrated. 

Finders of fact tend to find detailed witness-testimony more 
persuasive than mechanical endorsements of lawyer-testimony 
guised as questions. 

In addition, witnesses get leeway. Witnesses can use 
adjectives, adverbs, hyperbole, and repetition, and offer 
conclusion, opinion, and moral judgment—things that generally 
are verboten in lawyer questions, and, even if slipped in, are 
ineffective coming from lawyers.

Here are some plain direct examination questions—
effective to elicit facts, to focus the fact-finder’s attention on 
your witness where it belongs, and to travel the shortest road 
out of the legal perplexities at hand: who, what, when, where, 
how, how much, how many, why, and why not? n
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WRITER’S BLOCK?
You know you’ve been feeling a need to write a 

feature  article for Lawnotes.  But the muse is elusive.  
And you just can’t find the perfect topic. You make 
the excuse that it’s the press of other business but in 

your heart you know it’s just 
writer’s block. We can help.  
On request, we will help 
you with ideas for article 
topics, no strings attached, 
free consultation. Also, we 
will give you our expert 

assessment of your ideas, at no charge.  No idea is 
too ridiculous to get assessed. You have been unpub-
lished too long. Contact Lawnotes editor John Adam 
at jgabrieladam@gmail.com.

MERC SHOULD CLARIFY ITS
“COVERED BY” CBA DOCTRINE

 Mark H. Cousens

Mid-contract changes in mandatory subjects for bargaining 
are frequently met with union demands to bargain. But 
employers often meet these demands with the argument that the 
change was permitted by a provision of a collective bargaining 
agreement; that the Union must arbitrate if it believes the 
contract has been breached. Unions frequently bring these 
disputes to the Michigan Employment Relations Commission 
but MERC has often ruled that a CBA provision  permits the 
change and that any dispute must be resolved via the grievance 
procedure and arbitration. 

MERC calls it the “covered by” doctrine. Some might call 
it MERC’s “incomplete” deferral doctrine. 

This “covered by” doctrine did not arise after PERA 
became law. In fact, MERC rejected the notion that a contract 
clause could deprive it of jurisdiction granted by PERA. 
University of Michigan, 1971 MERC Lab Op 994 (CBA 
“arbitration clause does not divest this Commission of 
jurisdiction from passing on the unfair labor practice”). Monroe 
Mercy Hospital, 1972 MERC Lab Op 336, arising under the 
Labor Mediation Act, similarly rejected an ALJ decision 
which held that the Commission was barred from finding that 
a contract breach was an unfair labor practice.

Later, in DFFA v City of Detroit, 408 Mich. 663 (1979) 
the Michigan Supreme Court expressly rejected the argument 
that the legislature intended MERC to defer any charges to 
arbitration.  But Port Huron Education Association v Port 
Huron Area School District, 452 Mich. 309, 321 (1996) 
changed the law. Port Huron ruled that in reviewing a CBA for 
“any PERA violation” MERC must first “determine whether 
the agreement ‘covers’ the dispute.” If the term or condition 
in dispute is ‘covered’ by the agreement, the details and 
enforceability of the provision are left to arbitration. Port Huron 
stated that “subject need not be explicitly mentioned in an 
agreement in order for the subject to be ‘covered by’” the CBA. 

Port Huron caused MERC to over correct. MERC decided 
it must defer to arbitration all disputes involving mid-contract 
changes even where the contract was silent on the subject and 
coverage had to be implied from clauses which were general 
in nature.  Some examples. 

In Berrien County, 33 MPER ¶30, 2019 WL 6000331 and 
City of Bay City, 34 MPER ¶2, 2020 WL 6000331, MERC 
found that general management right clauses covered the 
subject at issue and declined to exercise jurisdiction over the 
ULP.  But in neither case was the subject clause easily read to 
apply to the disputed change in working conditions. Rather, 
MERC engaged in a strained analysis of general contract terms 
to reach these results.  

To make it worse, MERC’s “covered by” doctrine does not 
adopt the most important part of the NLRB deferral doctrine, 
known as Collyer-Spielberg doctrine after Collyer Insulated 
Wire, 192 NLRB 837 (1971) and Spielberg Mfg. Co., 112 
NLRB 1080 (1955). 

MERC’s deferral procedure does not include any 
requirement that arbitration actually be available. For example, 
unlike the NLRB, MERC has never required that the employer 
agree  to arbitrate and waive any procedural objections to 
arbitration. 

MERC has a chance to fix this problem. There is a 
case pending before MERC where the employer claimed 
the grievance was untimely and refused to arbitrate, but the 
employer still argues to MERC that the dispute was covered by 
the CBA and should be deferred to an arbitration. MERC could 
use this case to clarify its prior rulings and rule that a ULP will 
not be deferred to arbitration if the employer refuses to arbitrate 
the dispute that the employer says is covered by the CBA. 

As an advocate, I say MERC should clarify its “covered 
by” doctrine and protect its jurisdiction. MERC should rule  
that a contract clause only covers a subject if the contract 
explicitly applies and that a general provision is not sufficient. 
MERC should fully embrace the Collyer-Spielberg doctrine, 
including  the requirement that for deferral the employer must 
waive objections to arbitration. Finally, MERC must reserve 
jurisdiction to ensure that the arbitration award is consistent 
with the PERA objectives. 

If there is to be a “covered by” doctrine MERC needs to 
fix it. MERC needs to ensure that this doctrine does not force 
parties into arbitration over a dispute that is not covered. MERC 
must ensure that the arbitration, when it takes place on deferred 
ULPs, is fair and consistent with PERA. n
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  NLRB NEWS
Elizabeth Kerwin

Regional Director, NLRB Region 7

In-Person Work. NLRB employees returned to in-person 
work April 4, 2022. Most Regional offices across the country, 
including the Detroit Regional Office and the Grand Rapids 
Resident Office, are open to the public during normal business 
hours. The Regional Offices currently have in effect Field 
Office Safety Protocols which require visitors to complete 
a certification of vaccination form regarding their COVID-
19 vaccination. If a visitor either declines to provide this 
information or is not fully vaccinated, additional safety 
protocols apply, including providing proof of a negative 
COVID-19 PCR test from within the previous  three days. If 
you anticipate conducting in-person business with the NLRB, 
please be prepared to work with the agent assigned to the matter 
and NLRB management officials regarding the required safety 
protocols. Region 7 has conducted one in-person trial since the 
return to in-person work. In accordance with the Field Safety 
Protocols, all hearing participants must maintain a six-foot 
distance from all others, which requires that we hold most 
hearings in a location other than the Region 7 hearing room. 

Captive Audience.  General Counsel continues to express 
her priorities and vision in Memorandum GC 22-04, The 
Right to Refrain from Captive Audience and other Mandatory 
Meetings. The General Counsel expresses her view that 
mandatory meetings in which employees are forced to listen to 
employer speech concerning the exercise of their statutory labor 
rights inherently involve an unlawful threat that employees 
will be disciplined or suffer other reprisals if they exercise 
their protected right not to listen to such speech.  The General 
Counsel opines that the Board incorrectly concluded that an 
employer does not violate the Act by compelling its employees 
to attend meetings in which it makes speeches urging them 
to reject union representation (see Babcock and Wilcox Co., 
77 NLRB 577 (1948)). The General Counsel intends to 
urge the Board to correct this decision and hold that, in two 
circumstances, employees will understand their presence 
and attention to employer speech concerning their exercise 
of Section 7 rights to be required: when employees are (1) 
forced to convene on paid time or (2) cornered by management 
while performing their job duties. In her view, both scenarios 
constitute a captive audience situation and should be found 
unlawful. The General Counsel intends to propose the Board 
adopt sensible assurances that an employer must convey to 
employees in order to make clear that their attendance at 
captive audience meetings is truly voluntary in an effort to 
appropriately protect employers’ free speech rights to express 
views, arguments, or opinions concerning the employees’ 
exercise of Section 7 activity without unduly infringing on the 
Section 7 rights of employees to refrain, or not, from listening 
to such expressions.  

New ALJ Bench Book. A new edition of the Bench 
Book was released in January 2022, which updates the March 

2021 edition with citations to numerous additional Board and 
court decisions. The new book includes substantial additional 
discussion of various matters, including evidentiary issues 
relating to electronically stored information, which can be 
found in Chapter 16, § 16-803.6, Regularly Conducted Activity: 
Business Records, §16-901.3, Authenticating Electronically 
Stored Information, and §16-902.2, Self-authenticating 
Electronically Stored Information. It is a great resource. 

RD Decisions. Speaking of great resources, make sure to 
check out Regional Election Decisions that can be found on the 
Board website. These decisions cover pre-election rulings and 
post-election objections or challenges that may be decided with 
or without a post-election hearing. Most RD election decisions 
are not reviewed by the Board. Reading RD decisions may help 
you better understand election issues. www.nlrb.gov/cases-
decisions/decisions/regional-election-decisions.

Starbucks and Amazon. Recently, there have been 
several NLRB matters that have garnered significant attention, 
including ongoing organizing campaigns at Starbucks and 
Amazon. Region 7 is processing a number of representation 
petitions involving Starbucks stores as well as related unfair 
labor practice case investigations. In certain circumstances, 
ballot counts, including those involving manual elections, will 
be live-streamed to allow interested members of the public to 
attend. If you are interested in viewing a live broadcast of an 
election count, please reach out to the agent handling the case 
and/or the NLRB’s Office of Congressional and Public Affairs 
for further details. The NLRB’s Office of Congressional and 
Public Affairs can be reached at (202) 273-1991 or publicinfo@
nlrb.gov. n

“FINAL DECISIONS”—
APPELLATE 

JURISDICTION AND 
PROCEDURES  

Bryan Lammon, professor at the University of 
Toledo College of Law, has an excellent blog that  
covers “appellate jurisdiction and procedure: recent 
decisions, cert petitions, scholarship, rule changes, 
and more—including a weekly rundown of notable 
decisions and developments.” 

If you want to “learn more about appellate 
jurisdiction and procedure, stay current in these 
areas, and gain insight into future developments,” 
make this blog part of your readings. I don’t how he 
does it, but his blog covers almost every imaginable 
appeal issue.

John G. Adam  
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  SCOTUS ADDRESSES 
EMOTIONAL DISTRESS 

DAMAGES AND FAA 
JURISDICTION 

Blake C. Padget 
Butzel Long, PC

Supreme Court Rules Emotional Distress Damages 
Not Available Under the Rehabilitation Act and Affordable 
Care Act. Cummings v. Premier Rehab Keller, 596 U.S. ____ 
(2022), involved a disability action under the Rehabilitation 
Act of 1972 and the Affordable Care Act.  While seeking 
treatment at the defendant’s rehab center, the plaintiff, who 
is deaf and legally blind, asked the defendant to provide an 
American Sign Language interpreter during physical therapy 
sessions. The rehab center declined, telling plaintiff that the 
therapist could communicate with her by notes, lip reading, or 
gesturing. Plaintiff claims the failure of the healthcare provider 
to provide an interpreter constituted disability discrimination 
in violation of the Rehabilitation Act of 1973, as amended, 29 
U.S.C. §794(a), and the Patient Protection and Affordable Care 
Act, 42 U.S.C. §18116.

The district court dismissed, finding that “the only 
compensable injuries the plaintiff alleged were ‘humiliation, 
frustration, and emotional distress’” and that “damages 
for emotional harm” are not recoverable. The Fifth Circuit 
affirmed. 

The Supreme Court affirmed, holding that whether a 
remedy is appropriate under these laws must be informed by 
the way “Spending Clause statutes” operate. Spending clause 
legislation operates based on consent, meaning “in return for 
federal funds, the [recipients] agree to comply with federally 
imposed conditions.” Ultimately, “a particular remedy is thus 
‘appropriate relief’ in a private Spending Clause action ‘only 
if the funding recipient is on notice that, by accepting federal 
funding, it exposes itself to liability of that nature.’” If yes, then 
emotional distress damages are available; if no, they are not. 

Under the Court’s spending clause decisions, a federal 
funding recipient may be considered “on notice that it is 
subject not only to those remedies explicitly provided in the 
relevant legislation, but also to those remedies traditionally 
available in suits for breach of contract.” And emotional distress 
damages were not a remedy traditionally available in a breach 
of contract action. This means that recipients of federal funds 
would not be on notice that they would potentially be liable for 
emotional distress liability for accepting federal funds, and as 
such, emotional distress damages were not available under the 
Rehabilitation Act or Affordable Care Act. 

Federal Courts Unlikely to Have Jurisdiction Under 
Federal Arbitration Act. Badgerow v. Walters, 596 U.S. ____ 
(2022), addressed the method to determine jurisdiction of a 
petition to compel or vacate arbitral awards under the Federal 
Arbitration Act. Petitioner worked as a financial advisor for REJ 
Properties, a firm run by respondents Greg Walters, Thomas 
Meyer, and Ray Trosclair. Petitioner’s contract required her to 
bring any claims arising out of her employment to arbitration. 
When her employment was terminated, Petitioner filed an 
arbitration action claiming her termination was unlawful under 
federal and state law. The arbitrator sided with the Respondents 
and dismissed the Petitioner’s claims. 

Petitioner sued Respondents in state court to vacate 
the award alleging fraud. Respondents removed the case to 
federal district court and moved for confirmation of the award. 
Petitioner sought to remand, arguing the federal court lacked 
jurisdiction to vacate or confirm the award under FAA Sections 
9 and 10.The district court determined its jurisdiction under 
the “look through” approach that the Supreme Court adopted 
in Vaden v. Discover Bank, 556 U.S. 49, (2009). Under this 
approach, the district court concluded it had jurisdiction 
because the Petitioner’s underlying employment action raise 
federal claims. The district court subsequently determined 
fraud had not infected the arbitration proceeding and confirmed 
the arbitral award. The Fifth Circuit affirmed. Badgerow v. 
Walters, 975 F.3d 469 (5th Cir. 2020).

The Supreme Court reversed finding that although the 
“look through” approach for assessing jurisdiction applied to 
petitions to compel arbitration under FAA Section 4, it did not 
apply to Sections 9 and 10 for confirming or vacating an award. 
Section 4 included specific language which meant a federal 
court should determine its jurisdiction by “‘looking through’ 
a §4 petition to the underlying substantive controversy” in 
order to determine if the dispute “arises under federal law.” 
Vaden, 556 U.S.  at 62. Sections 9 and 10 did not include 
similar language. The Court justified its conclusion based on 
the statutory plan of the FAA, which “makes Sections 9 and 10 
applications conform to the normal—and sensible— judicial 
division of labor: The applications go to state, rather than 
federal, courts when they raise claims between non-diverse 
parties involving state law.” 

Moreover, while the underlying dispute may have involved 
a question of federal law, that is not at issue in petitions under 
Sections 9 and 10. Rather, a petition to confirm or vacate an 
arbitration award “concerns the contractual rights provided in 
the arbitration agreement, generally governed by state law.” 
Id. As the Court had previously addressed in the context of 
non-arbitration settlement of federal claims, adjudication of 
those state-law contractual rights belongs in state courts. As the 
result, the Supreme Court reversed and remanded for additional 
proceedings that will take place in state court. n
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(Continued on page 8)

  WHAT SHOULD BE DONE 
ABOUT MICHIGAN’S SYSTEM

OF ELECTING SUPREME 
COURT JUSTICES? 

Otto Stockmeyer
Professor, Emeritus

WMU-Cooley Law School   

THE PAST

The “Looking Back: 1930s” article in the January 
2022 Michigan Bar Journal concludes by noting “a failed 
constitutional amendment which would have moved Michigan 
away from an elected judiciary.” The ballot measure would 
have instituted non-partisan appointment of Michigan’s 
Supreme Court justices.

Often referred to as “merit selection,” the appointive plan 
was proposed by the American Judicature Society. It was 
endorsed by the American Bar Association and supported by 
the State Bar of Michigan. As noted, it failed to pass. 

Since 1938 the State Bar has three times initiated or 
supported petition drives to put the question of non-partisan 
judicial selection back on the ballot.

In 1978 the State Bar led a coalition of influential 
civic, professional, and business organizations to amend the 
constitution to provide for commission-nominated gubernatorial 
appointment of all appellate judges with a retention election 
after two years. They fell far short of the required 300,000 
petition signatures. 

Then-Lt. Governor James H. Brickley led another effort, 
Citizens for an Improved Ballot, in 1981. Endorsed by the State 
Bar’s Representative Assembly, it also called for appointment 
of appellate judges with periodic retention elections. It likewise 
failed to garner enough signatures.  

In 1984 former Chief Justice Thomas E. Brennan headed 
up a Committee for Constitutional Reform. Brennan’s group 
advocated a more modest plan that would eliminate partisan 
nomination of Supreme Court candidates while otherwise 
retaining elections. 

The Representative Assembly voted its support for the 
Brennan plan by a near 2-to-1 margin. But the petition drive 
sputtered. Once again, passing resolutions proved easier than 
passing petitions.

MORE RECENTLY

Then after a 25-year hiatus an independent Michigan 
Judicial Selection Task Force was formed in 2010 to study the 
topic. Former Michigan Supreme Court Chief Justice Marilyn 
Kelly and Sixth Circuit Judge James L. Ryan co-chaired the 
Task Force.

REASONABLE 
ACCOMODATION AND THE 

INTERACTIVE PROCESS 

Blanchet v. Charter Communications, 27 F.4th 1221, 1232 
(6th Cir. 2022) explains the interactive process (case citations, 
quotations, brackets omitted; paragraph breaks added):

Once an employee requests an accommodation, the 
employer has a duty to engage in an interactive process.  
The purpose of this process is to identify the precise 
limitations resulting from the disability and potential 
reasonable accommodations that could overcome those 
limitations. 

Accordingly, both parties have a duty to participate in 
good faith.  An employer is not participating in good faith 
if it determines what accommodation it is willing to offer 
before ever speaking with the employee.  

Charter never spoke directly with Blanchet, decided to 
fire her before even telling her that the accommodation 
was unreasonable, and led Blanchet to believe that her 
accommodation would be approved. Charter cannot 
now use its failure to engage in the interactive process 
to argue that Blanchet’s proposed accommodation was 
unreasonable. 

Especially when, viewed in the light most favorable to 
Blanchet, Blanchet’s request was reasonable enough for 
Charter to approve it, Charter cannot shield itself from 
liability through failing to interact with Blanchet.

See  King v. Steward Trumbull Memorial Hospital, 30 
F.4th 551, 561 (6th Cir. 2022)(we “recently held in Blanchet”  
“that an employee requesting leave was still otherwise qualified 
under the ADA because ‘[e]mployees requesting medical leave 
often cannot perform their jobs when they request leave, and 
medical leave allows them time to recover from illnesses or 
medical procedures.’”). 

But the interactive process “is not an end in itself.” There 
has to be an available reasonable  accommodation denied for 
the interactive process to matter. See Perdue v. Sanofi-Aventis, 
999 F.3d 954 (4th Cir. 2021), cert. den. 142 S.Ct. 767 (2022).   
As a result, the failure to engage in the interactive process is 
not itself an ADA violation. “In this area of the law, we are 
primarily concerned with the  ends, not the means.” Igasaki v. 
Illinois Department of Financial and Professional Regulation, 
988 F.3d 948 (7th Cir. 2021).  

    John G. Adam 
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Chief Justice Mary Coleman: “Ludicrous”; Chief Justice 
Elizabeth Weaver: “Deeply flawed”; Chief Justice Marilyn 
Kelly: “Ridiculed nationwide”; State Bar Past President Jon 
Muth: “The worst possible system”; Michigan Court of Appeals 
Chief Judge Robert Danhof: “At a minimum, nomination ought 
to be taken out of the party conventions” and The Task Force 
Report: “Michigan most certainly deserves better.”

THE FUTURE?

Contrary to popular belief, reducing partisanship in 
Michigan’s present system of judicial selection does not 
require amending our constitution.  Professor Reed identified 
two “crazy” aspects in particular need of reform: nomination 
of Supreme Court candidates by political parties, and filling 
vacancies by unfettered gubernatorial appointment.

As to nomination, Article VI, section 2, says only this: 
“Nominations for justices of the Supreme Court shall be in the 
manner prescribed by law.”  So the legislature could change 
the present system. It could provide by statute for nomination 
by non-partisan primary election, as with the Court of Appeals, 
or by a non-partisan nominating commission. 

As for unfettered appointments, governors in almost half 
the states have, at one time or another, instituted “voluntary 
merit selection” by executive order. Typically the e.o.’s require 
the governor to make judicial appointments from a list of 
three to five names furnished by a nominating commission. 
The commissions usually consist of a mix of lawyers and lay 
members. 

Three times during my membership in the State Bar of 
Michigan, it initiated or co-sponsored petition drives to amend 
the constitution to take politics out of judicial selection in one 
way or another. All three drives died for lack of sufficient 
signatures.  

Michigan voters don’t want to sign away their right to elect 
judges. Justice Brennan made this plain in 1986: “The people 
of Michigan like to elect their judges, they want to elect their 
judges, and they will elect their judges for the foreseeable 
future.”

That’s why these two more limited reforms should be 
easier to achieve. Elections are retained; no petitions are 
required. The Task Force Report even provides drafts of both an 
open-primary statute and an executive order on appointments. 

Is now the time for the Representative Assembly to take 
up the Task Force Report again? The current Supreme Court 
makeup might lead the Republican-majority legislature to 
reconsider its opposition to changing the nomination process. 
And although former-Governor Rick Snyder rejected the Task 
Force’s request for an executive order, has the current governor 
been approached? 

As a member of the State Bar Special Committee on 
Judicial Selection, the author participated in drafting the 
proposed 1982 “Brickley amendment.” In lieu of endnotes, 
citations to source materials can be requested by emailing 
stockmen@cooley.edu. n

WHAT SHOULD BE DONE ABOUT
MICHIGAN’S SYSTEM OF ELECTING 
SUPREME COURT JUSTICES? 
(Continued from page 7)

Senior Associate Justice Sandra Day O’Connor was 
honorary Task Force chair. The Michigan State Bar Foundation, 
the Charles Stewart Mott Foundation, and the League of Women 
Voters of Michigan funded its work. Meetings and conferences 
were hosted by Wayne State University Law School.

After study, hearings, and debate, in 2012 the Task Force 
recommended eight reforms to remove what the members 
saw as excessive partisanship in the process of selecting our 
justices. Among the reforms were open primary elections for 
the Supreme Court and a non-partisan screening commission 
for vacancy appointments.

The twenty-five members of the Task Force had diverse 
backgrounds and political beliefs. They were divided on some 
issues, but not one member supported maintaining the current 
process for selecting justices. 

At its April 27, 2013 meeting, chaired by current State Bar 
President Dana Warnez, the Representative Assembly listened 
respectfully to Justice Kelly’s presentation of the Task Force 
recommendations—then took no action. 

Thus despite the State Bar’s multiple endorsements 
of non-partisan judicial selection from 1938 onward, its 
current position on the matter is left in some doubt by the 
Representative Assembly’s inaction.

THE PROBLEM

For newcomers to the issue, here’s how the present 
selection process works. 

Candidates for the Michigan Supreme Court are elected on 
the non-partisan ballot, without party labels. But they can only 
reach the ballot by nomination of a political party. It could be 
one of the two major parties, or one of myriad minor parties, 
or even a party created for that purpose by the candidate (as 
Justice Charles Levin proved). 

Vacancies are filled by unfettered gubernatorial 
appointment. According to the Michigan Supreme Court 
Historical Society, from 1963 to 2012 nearly one-half of 
Michigan’s justices gained their seats that way: fourteen by 
election to twelve by appointment. 

Many thoughtful people have criticized this unique 
partisan/non-partisan, sometimes elected/sometimes appointed, 
selection process. Revered University of Michigan law 
professor and former Wayne State University law dean John 
W. Reed—normally a model of reserve—called the process 
“a bit crazy” and added that “it does not work to Michigan’s 
advantage.”

Here is how other respected personages have described 
our current process (some of them beneficiaries of the process 
themselves): Federal District Judge John Feikens: “Archaic”; 
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REMOVE INCUMBENT 
DESIGNATIONS FROM 
MICHIGAN JUDICIAL 

BALLOTS?
John G. Adam

Professor Stockmeyer writes about problems with 
Michigan’s system of electing state judges. (See page 
7).

The problems, in my view, should also include 
the advantages given incumbent judges under the state 
constitution. Two privileges of judicial incumbency are 
significant: (1) ballot designation and (2) access to the 
ballot by filing an affidavit of candidacy, rather than 
petition signatures.

See Const. 1963, art. 6, § 24 (“There shall be printed 
upon the ballot under the name of each incumbent justice 
or judge who is a candidate for nomination or election 
to the same office the designation of that office.”) and 
Const. 1963, art. 6, § 22 (“Any judge of the court of 
appeals, circuit court or probate court may become a 
candidate in the primary election for the office of which 
he is the incumbent by filing an affidavit of candidacy 
in the form and manner prescribed by law.”).

The designation gives incumbent judges a 
significant advantage. Most voters do not know judicial 
candidates, and many no doubt assume that “Judge” or 
“Justice” so-and-so is tried and true, in contrast with 
the other honorific-bereft candidates. The incumbency 
designation advantage does not apply to other elected 
offices, like state representative, state senator, attorney 
general, secretary of state,  or governor.  

See MI House Fiscal Agency Bill Analysis, 
H.B. 5335 (7/22/2002) (noting argument that the 
“State Constitution requires that incumbent judges 
be designated as incumbents on the ballot, but does 
not allow other elected officials to be designated on 
the ballot…Designation as an incumbent is generally 
regarded as advantageous.”).

Commenting on Art. 6,  §24, the Michigan Supreme 
Court once offered the weak passive-voice rationale that 

“judicial office holding has been regarded as being in a 
somewhat different class from all other public offices.” 
Wells v. Kent County Bd. of Election Comm’rs, 382 
Mich. 112, 123 (1969).

Considering Art. 6, §22, the courts recognize that 
“filing an affidavit is significantly less arduous than 
signature gathering.” Feeney v. Michigan Bureau of 
Elections, 2021 WL 1499989, at *2 (Mich. Ct. App.).

As far as I know, these incumbent privileges have 
not been challenged on federal constitutional grounds.  
Compare, e.g.,  Kowall v. Benson, 18 F.4th 542, 545 
(6th Cir. 2021) (state legislators who sued in their 
capacities as both candidates and voters failed to show 
Michigan’s term limits, Const. Art. 4, §54, violated their 
constitutional rights to freedom of association and ballot 
access).

The Minnesota Supreme Court rejected challenges 
to Minnesota’s judicial incumbent designation 
statute. See Gustafson v. Holm, 232 Minn. 118, 126 
(1950) holding that incumbent designation serves the 
permissible purpose of informing the voters and that the 
use of the “word ‘incumbent’ following the candidate’s 
name simply informs the voter of the person who 
presently holds the position” and that the designation 
does not confer a benefit on the incumbent.  

The Minnesota ruling is outdated and fails to 
recognize the reality of elections. See, e.g., MI Senate 
Fiscal Agency Bill Analysis, S.J.R. (4/03/2017) (noting 
argument that the “Michigan’s system of judicial 
elections confers what essentially amounts to permanent 
tenure upon those who sit on the bench. Incumbency 
designation on the ballot for sitting judges, combined 
with the expense of mounting a serious campaign, is 
a powerful disincentive to potential challengers and 
makes it highly unlikely that a sitting judge will lose 
his or her position by election.”).

The state constitutional privileges given to 
incumbent judges seem unfair, and maybe even 
unconstitutional under federal equal protection 
guarantee or ballot access. 

In our privilege-conscious age, it is surprising that 
there has been no criticism of the status quo. What do 
you think? n
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TO ZOOM OR NOT TO ZOOM: 
THAT IS THE 
QUESTION
Steven H. Schwartz

Steven H. Schwartz & Associates, 
P.L.C.

Before the pandemic, bargaining, 
arbitration, and mediation was done with all the parties in the 
same room, except when the mediator separated the parties into 
different rooms.  With the pandemic and shutdown of courtrooms 
and offices, parties who wanted to move their matters forward 
adapted by using virtual platforms such as ZOOM, Google-Meets, 
and Ring Central.  With remote work replacing work in offices, 
these platforms have become the “new normal” for staff and 
other non-adversarial meetings. Despite generational differences 
in attitude towards the necessity of having in-person meetings, 
virtual meetings have been accepted by many labor relations 
professionals as trustworthy, efficient, and practical.  In the future, 
how, or should, virtual meetings be integrated into labor relations 
and employment matters?

Bargaining. Traditional bargaining involves labor and 
management bargaining teams sitting across a conference room 
for hours, with numerous meetings.  Much of the time is spent 
in waiting for the other party who takes a lengthy caucus.  While 
sitting in caucus, waiting for the other side to prepare a response, 
the organization’s core function is not being performed by 
management or by the union-represented employees. Negotiations 
may be delayed, or be ended early, because the union staff 
representative or management’s negotiator must travel to or from 
the negotiation site.  Members of the union’s committee who work 
on other shifts may be inconvenienced by having to come to the 
negotiation site, instead of participating from home.

Face-to-face negotiations have the advantage of the “personal 
connection” between the two parties physically being in the same 
room and being able to observe the other side’s reactions to 
proposals.  It also has the advantage that the two lead negotiators 
can step out of the main bargaining room for a sidebar conversation, 
to talk candidly with each other.

Particularly if the parties have a good working relationship and 
have some basic level of trust, negotiations through a virtual forum 
can be effective.  A significant number of CBAs were negotiated, 
out of necessity, during the pandemic shutdowns.  Short meetings, 
such as the initial meeting to introduce the committees and to 
present opening proposals, frequently take an hour or less, can be 
done virtually.   Similarly, when negotiations are down to a few 
issues, it may be more efficient to meet virtually, rather than have 
an in-person session that lasts only a few minutes.

FOR WHAT 
IT’S WORTH

Barry Goldman
Arbitrator and Mediator

AN OLD MAN
IN A DARK SUIT

My most recent birthday was my 70th. That doesn’t 
make me old in arbitrator years, but it is the biblical three 
score and ten. So perhaps this would be an appropriate time 
to look back, take stock, and see if I have any advice for 
newer arbitrators. 

I heard my first arbitration case in 1991. In those days 
I used to go to meetings of what was then IRRA and is now 
LERA. I met Mark Kahn and Dave Tansman and some of 
the other old-timers there. And, naturally, I complained that 
I couldn’t get any work. Mark told me not to worry. He said 
when I was 70 years old and thinking about retiring I’d have 
plenty of work. He was right. Parties are risk averse. They 
don’t like to use arbitrators they don’t know. That works 
against you when you’re new, but it works in your favor 
when you’re old. 

Getting through those first several years as an arbitrator 
is a challenge. Having a pension or a trust fund to smooth 
out the rough edges is a good idea. My advice is to choose 
your parents and your spouse with particular care. 

There is a story I like to tell about the second case of 
my career. The contract said the grievant was an at will 
employee. The president of the union – not the president of 
the local, the president of the state organization – came in 
to testify. He said his signature was on the contract and he 
knew what it meant. It meant the grievant could be hired 
without going through the civil service process, but she was 
a union member and couldn’t be fired without just cause. 

As I said, this was my second case. My only other case 
had been with the same union. There was no third case in 
the queue. There was no queue. I knew if I ruled against 
the president I wouldn’t get a third case. But I ruled against 
him anyway. 

He lost his job. I still have mine. 

So my advice is to call ‘em like you see ‘em. If you start 
second guessing yourself and strategizing and keeping score 
you’ll just make yourself nuts. And besides, it’s impossible 
to know how to do it. What looks like career suicide can 

turn out to be the opposite. As my colleague Ed Benn says, 
“Split no babies, throw no bones.” 

This takes us to the subject of settlement. I work hard on 
my decisions, and I do the best I can, but I’ve never worked 
in a candy factory or a firehouse, a warehouse or a prison. I 
know what I’m talking about only when what we’re talking 
about is the language of collective bargaining agreements. 
If we’re talking about making candy or putting out fires or 
running a jail, I am not your guy. 

Put that together with the fact that I don’t split babies 
or make deals in my awards, and what you get is a formula 
for encouraging settlement.

Settlements negotiated by the parties are better for the 
ongoing relationship between the employer and the union 
than decisions imposed by an arbitrator. They are also better 
for the arbitrator. When I write a decision, I make at least 
one side unhappy. When the parties settle, I stay on both 
parties’ list of acceptable arbitrators.

A friend of mine with considerable experience in 
judicial settlement conferences says often what the parties 
need is a little encouragement from “a man in a black dress.” 
In my experience it also works if the encouragement comes 
from an old man in a dark suit. 

I continue to be surprised by the number of times I 
encourage parties to settle and I get a thank you and a two-
handed handshake from both sides when they do.

I’ve gotten hate mail for some of my decisions. One 
of my books got a terrible review on Amazon from an 
unhappy grievant. And twice the losers of arbitrations have 
filed complaints against me with the Bar alleging that I am 
corrupt.

No one does that with settlements. 

Settling cases does not get you into the National 
Academy of Arbitrators, it’s true. What gets you into the 
Academy is writing lots of awards. But if your goal is to 
write a lot of awards you have too narrow a view of the 
profession.

I don’t want to get all mushy here, but there is a remark 
attributed (falsely) to Abraham Lincoln that comes close to 
what I’m trying to say:

Do I not destroy my enemies when I make them my 
friends? 

I’m convinced the best outcomes of my arbitration 
career came from decisions I did not write. n
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FEDERAL COURT RULINGS 
ADDRESSING EMOTIONAL 

DISTRESS AND TITLE IX 
FACULTY-ON-STUDENT 

HARASSMENT
    

Ashley Higginson
Miller, Canfield, Paddock and Stone, P.L.C.

Cummings v. Premier Rehab Keller, 142 S. Ct. 1562 (2022) 
held that emotional distress damages are not recoverable under 
the Rehabilitation Act of 1973 (Section 504) or the Affordable 
Care Act (ACA). Importantly, the Court’s ruling may apply to 
claims arising under other antidiscrimination statutes where 
the courts have implied a private right of action. This includes 
Title VI of the Civil Rights Act, which prohibits race, color, 
and national origin discrimination in federally funded programs 
or activities and Title IX of the Education Amendments Act 
of 1972, which similarly prohibits sex-based discrimination. 

• In Cummings, a deaf and legally blind individual 
sought physical therapy services. When her request for a sign 
language interpreter was declined, she sued, alleging that the 
physical therapist’s failure to provide an interpreter constituted 
discrimination on the basis of disability. 

• The Supreme Court affirmed the dismissal of plaintiff’s 
claims, holding that plaintiff was only alleging emotional 
distress damages and humiliation and that such damages were 
not available. 

• The Court ruled that Congress has broad powers under 
the Constitution’s Spending Clause to enact statues prohibiting 
recipients of federal assistance from discriminating against 
individuals on the basis of a protected category. Such statutes 
have been held to be akin to a contract between the government 
and the recipient of the federal funds. 

• The Court held that “[r]ecipients cannot ‘knowingly 
accept’ the deal with the Federal Government unless they 
‘would clearly understand . . . the obligations’ that would 
come along with doing so.” The Court held that this notice 
requirement included any potential penalties for the recipient’s 
violation of the statute.  

• The impacts of the Court’s decision include:

o  Certain antidiscrimination statutes enacted under the 
Spending Clause are silent as to available remedies 
and therefore, a federal funding recipient is only on 
notice of potential penalties for a violation of statue 
if: (1) the statute explicitly includes the remedies 
available for a violation or (2) the remedy requested 
is generally available in a breach of contract lawsuit. 

o  Emotional distress damages are not generally available 
when applying general principles of contract law, thus 
recipients of federal funds are not on “clear notice” 
regarding such potential liability.

o  Unless the statute at issue specifically provides for 
emotional distress damages, a plaintiff is foreclosed 
from seeking such relief from a recipient of federal 
funds concerning any statute enacted under the 
Spending Clause, including the Rehabilitation Act, 
the ACA, Title VI, and Title IX. 

Wamer v. Univ. of Toledo, 27 F.4th 461 (6th Cir. 2022) 
(Boggs, Clay, and White, J.) established a different standard 
for students alleging Title IX violations based on harassment 
by faculty or administrators, as compared with allegations of 
student-on-student harassment.  

In Wamer, a female student complained that a male faculty 
member who taught several courses within her major and who 
was also her advisor made inappropriate advances, including 
unwanted physical contact. The Title IX coordinator dismissed 
the student’s complaint without action, based on plaintiff’s 
alleged non-participation in the investigation. The student 
claimed  she was fearful of meeting the Title IX investigator 
in-person due to concerns about seeing the harasser, but the 
student said she would have participated in the investigation 
by other means.  

To avoid contact with her harasser, the student changed 
majors, avoided taking classes in the building in which the 
harasser had his office, and did other steps to avoid potential 
contact with the harasser. The Sixth Circuit reversed the District 
Court’s decision and held that these steps by plaintiff could be 
found to be a reasonable response to the University’s inaction, 
and if so, would satisfy the test for deliberate indifference.  

The impacts of the court’s decision include:

•  The standard for liability in Title IX cases remains “actual 
knowledge” by the institution to alleged harassment of 
which it had actual notice. 

•  In cases involving student-on-student harassment, proof 
of deliberate indifference continues to require a showing 
that after the plaintiff’s complaint, the institution’s failure 
to respond proximately caused or allowed additional acts 
of harassment to occur.  

•  Now, when the alleged harasser is faculty or an 
administrator, the institution may be found to have acted 
with deliberate indifference even where no additional 
harassment occurred if “an objectively reasonable fear of 
further harassment caused the [student] to take specific 
reasonable actions to avoid harassment, which deprived 
the [student] of the educational opportunities available 
to other students.” n
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STARBUCKS, AMAZON AND 
UNION ORGANIZING 

Russell S. Linden

It seems almost daily the media reports 
about union organizing efforts and many of 
those stories focus on what is happening at 
Starbucks and Amazon.  Some reports depict a resurgent labor 
movement in a hospitable environment assisted by the Biden 
administration, the NLRB and the historically unique climate 
that the Pandemic has created; i.e. the Great Resignation and 
empowered workers. Much has been made about the number 
of Starbucks stores where employees have voted for union 
representation and the recent union victory at one of Amazon’s 
Staten Island warehouses. Yet, the Bureau of Labor Statistics 
(“BLS”) reported that union membership in the private sector 
continued its decades-long decline in 2021 of the nation’s 
workforce. In light of those conflicting signals, this article 
discusses the organizing efforts, their possible impact and 
developments at  the Biden NLRB that may aid those efforts.  

The Status of Unions. BLS reported that  the percentage of 
public and private sector union represented workers in the US in 
2021 was 10.3%, which was a decline from 10.8% in 2020. Private 
sector union membership declined from 6.3% in 2020 to 6.1% in 
2021. Illustrating the decades-long slide in union membership is 
that as of 1983, BLS reported 20.1 % of  private and public sector 
workers were union represented. 

Starbucks. The media has extensively reported about union 
inroads being made at Starbucks. According to  many accounts,  
those organizing efforts have been sparked by concerns about 
understaffing, pay, and health and safety Covid-related issues.      
In December, 2021, employees at a Buffalo, Starbucks store 
voted to become the first company owned store to have union 
representation. Starbucks, 03-RC-282115. To date, unions have 
won 69 store elections, lost nine votes and six other vote outcomes 
remain to be determined. Those union wins constitute the first 
successful organizing efforts at Starbucks corporate owned 
stores in the United States. Significantly since the first union 
victory, petitions for elections have been filed seemingly on a 
weekly basis. and as of April 29, 2022, there are currently 221 
petitions pending at the NLRB involving Starbuck stores in 32 
states (12 stores in Michigan). Most of those petitions were filed 
by the Workers United union, which is affiliated with the Service 
Employees International Union. While a large number of petitions 
have been filed to date,  that fact should be considered in a broader 
context. Whether they foreshadow a labor renaissance will remain 
for history to judge. As BLS data shows, food preparation and 
serving related occupations are among those jobs that have the 
least number of union represented employees and only 3.1% of 
those workers union represented. Causing difficulties in organizing 
efforts is the high level in turnover customarily found with those 
jobs.

221 election petitions involving approximately 6000 
employees would appear to be evidence of significant labor 
inroads at Starbucks. However, Starbucks employs roughly 
230,000 people at almost 9000 US stores. Labor’s store by store 
organizing tactic at Starbucks is consistent with the fact that  

unions have historically fared better in elections involving smaller 
workplaces. For example, from 2018 to 2021, unions won 75% of 
elections involving bargaining units with less than 50 employees 
while winning 67% of elections involving units with 500 or more 
employees. During that same time period, 72% of all election 
petitions filed involved units of less than 50 employees.  

Perhaps not surprisingly, Starbuck’s tactics in seeking to 
defeat the unions have included repeatedly unsuccessfully arguing 
at the NLRB that the appropriate unit should not be a single store 
but instead should be district-wide to include dozens of stores and 
hundreds of employees. That argument has been made despite 
the fact that the NLRB for decades has held that a single store 
is a presumptively appropriate bargaining unit for retail chain 
operations like Starbucks. See Sav-On Drugs, 138 NLRB 1032 
(1962).  

This single site presumption can be rebutted by the employer 
showing functional integration with other locations so substantial 
as to negate the single facility’s separate identity through these 
factors (1) prior bargaining history; (2) geographical proximity; (3) 
degree of day-day managerial control by branch management; (4) 
frequency of employee interchange; and (5) whether the facility 
constitutes a homogenous, identifiable and distinct employee 
group. See Red Lobster, 300 NLRB 908 (1990).  In light of this 
settled law, the NLRB recently rejected Starbucks’ argument  that 
the bargaining unit should be district wide and concluded that it 
failed to meet the heavy burden to overcome the presumption that 
a single store is appropriate in a case involving a store in Mesa, 
Arizona. Starbucks Corp., 371 NLRB No. 71 (2/23/2022).

   Despite that decision, Starbucks continues to repeatedly 
argue in other cases that the longstanding single store presumption 
is “antiquated” and that the Board should “promulgate new 
standards” to address “modern technologically integrated national 
retail chains.” That argument has been consistently rejected 
in dozens of representation cases in NLRB regions across the 
country. Presumably Starbucks and its lawyers continue to make 
that seemingly futile argument to delay elections and preserve the 
issue for eventual judicial review.  

The ongoing organizing efforts at Starbucks bear further 
watching given that company’s standing as a “progressive” 
employer and the relatively unique demographics of its younger, 
more educated, politically minded yet transient workforce; a type 
of workforce that unions have struggled in the past to successfully 
organize. The workforce has also been energized by the “Me Too” 
and BLM movements. The organizing campaigns also present an 
interesting clash of old school employer organizing strategies and 
tactics; i.e., communications from company officers and managers 
opposing unionizing and staffing stores with high level managers 
to campaign, versus a nimble and savvy social media driven 
unionizing effort that has included an Instagram video posting 
of a Covid safety strike at one of the unionized Buffalo stores. In 
response to the organizing activities, Starbucks has taken a host 
of measures including Howard Schultz’s return as CEO, hiring a 
chief strategy officer to focus on employee relations, maintaining 
a website “We are One Starbucks” which contains anti-union 
materials, filing two unfair labor practices charges against the 
Workers United union (NLRB Case Nos. 28-CB-294442; 27-CB-
294378), and announcing plans to hire in house lawyers to deal 
with strikes and labor relations.   
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Amazon.  In what some consider to be a historically 
significant event and harbinger of further labor organizing 
successes, on April 1, 2022,  an independent union, the Amazon 
Labor Union (“ALU”), won an election to represent thousands of 
employees at an Amazon warehouse in Staten Island. Amazon.
Com.Services, LLC, NLRB Case No. 29-RC-288020. That 
outcome came following Amazon’s landslide victory last year 
defeating a union in an election involving its Bessemer, Alabama 
warehouse and then winning the NLRB subsequently ordered 
rerun election conducted due to Amazon’s election misconduct. 
Amazon.Com.Services, LLC, NLRB Case No. 10-RC-269250.  
As with Starbucks, unions appear to be organizing Amazon’s 
warehouses one at a time with three union petitions currently 
active; the Bessemer warehouse petition and petitions for 
two Staten Island warehouses both of which were filed by the 
independent ALU union (Amazon.Com.Services, LLC, NLRB case 
nos. 29-RC-288020, 29-RC-290053).  Labor’s hopes at Amazon 
must be tempered by ALU losing the election at the second Staten 
Island facility by a vote of 618 to 380.  NLRB Case No. 29-RC-
290053. As this article is being submitted for publication, ALU 
has not yet filed objections but presumably will do so.

While considered a technology company, Amazon’s 
warehouses in most respects are no different than other businesses’ 
warehouse operations that have long been targets for union 
organizing efforts. Issues identified as possible causes for the 
organizing efforts at the Alabama and Staten Island warehouses 
include Amazon’s productivity targets that created safety issues, 
insufficient breaks and low pay and Amazon’s COVID responses.  
Those issues appear not to be unique to the three locations.  
Amazon has more than 1000 warehouses around the country with 
several thousand employees working at some of those locations.  
In contrast to the small bargaining units at Starbucks stores, unions 
face the daunting task of convincing several thousand warehouse 
workers at each warehouse to sign authorization cards and vote 
for them. As noted above, unions have struggled to succeed with 
such large bargaining units. 

Given the overall size of Amazon’s workforce, different 
unions are attempting to organize  Amazon’s workforce 
warehouses. For example, the Teamsters union has announced 
that Amazon organizing will be a top priority but one of its 
locals recently withdrew a petition to represent employees at an 
Amazon Bayonne, New Jersey location. Amazon.Com.Services, 
LLC, 22-RC-294068.  Amazon is a formidable foe with enormous 
resources at its disposal to oppose organizing efforts evidenced 
by the almost 4.3 million dollars it spent on labor consultants in 
2021. How the unions fare in Alabama and Staten Island may 
provide clues to what the future may hold for organizing elsewhere 
at Amazon.

Alabama Vote. The initial Bessemer NLRB vote and 
subsequent rerun election illustrate the slog facing union 
organizing at Amazon. In November, 2020, the Retail, Wholesale 
and Department Store filed a petition for election to represent 
Amazon’s Bessemer warehouse employees. Amazon.Com.
Services, 10-RC-269250. Due to the pandemic, NLRB ordered 
that the election be conducted via mail ballot despite long 
standing policy  favoring in person voting. During the pandemic 
approximately 90% of its elections have been conducted by mail. 
In Aspirus Keweenaw, 370 NLRB No. 45 (2020), the NLRB set 
forth the factors it  considers in determining whether to have a 
mail ballot vote in light of the “unique Covid 19 circumstances.”   .

In the first Bessemer vote, out of 5867 warehouse employees 
eligible to vote, 1798 (71%) voted for no union and 738 (29%) 
voted for the union. The union filed objections  primarily focused 
on a USPS mailbox that Amazon had set up for employees to 
mail their ballots to the NLRB. Amazon had influenced the USPS 
to install that mailbox on the walkway to the warehouse’s main 
entrance in view of security cameras in the employee parking 
lot creating the impression of surveillance. Amazon covered the 
mailbox with a tent that had a banner stating “Speak for Yourself! 
Mail Your Ballot Here.” “Speak for Yourself” was part of 
Amazon’s anti-union campaign theme. Managers also informed 
employees that the USPS installed the mailbox and that its use 
would make voting “easy, safe and convenient.” In finding merit 
to the union’s objections and ordering a rerun election, the NLRB 
determined that Amazon’s “unilateral installation of the mail 
box constituted objectionable conduct as it created an unofficial 
polling place; gave the impression of surveillance, including 
impermissible electioneering, and gave the impression that the 
employer had superseded the NLRB’s authority regarding control 
of the election.” The NLRB Regional Director also ordered that 
the mailbox “be moved to a neutral location on the employer’s 
property” but that no party could erect a canopy, tent, banner, sign 
or other object on, at, or near the mailbox.  

The union lost the rerun mail ballot election; out of 6100 
eligible voters there were 993 no union votes, 875 yes votes and 
approximately 400 challenged votes. The election’s final outcome 
remains to be determined as both the union and Amazon filed 
objections on April 18, 2022..  

Staten Island Vote. According to media reports, the ALU 
Staten Island victory was ramrodded by that union’s charismatic 
president Christian Smalls and the use of grassroots organizing 
tactics that included bus stop bonfires, Tik Tok videos, community 
support, raising $120,000 through GoFundMe, and the assistance 
of pro bono legal services. Approximately a week before the 
election, the NLRB region office filed a complaint in federal 
district court which sought 10(j) injunctive relief including the 
immediate reinstatement of a union supporter who was fired 23 
months ago. Drew-King v. Amazon.Com.Services, LLC, E.D.N.Y. 
Case No. 1:22-cv-01479. (On April 18, 2022, the NLRB ALJ 
in the Board case for which injunctive relief was being sought 
issued his decision finding that Amazon had violated the NLRA in 
firing that employee and ordered his reinstatement. Amazon.Com.
Services, LLC, NLRB Case No. 29-CA-261755) ALU won the 
vote by a margin of 2654 to 2131 out of more than 8300 eligible 
voters. However, the final outcome of the election still needs 
to be determined as Amazon filed objections on April 8, 2022. 
Those objections claim that the NLRB Region 29 “abandoned 
the appearance of neutrality” when it filed the 10(j) case and 
“mismanaged” the election process. Amazon’s objections also 
allege that the ALU engaged in “objectionable, coercive, and 
misleading behavior” that included videotaping during the 
election, distributing marijuana to employees, and making threats. 
Although a hearing will be conducted concerning Amazon’s 
objections,  it would appear that those objections may likely fail 
considering the current Board’s sympathies.

 Unions hope their organizing efforts at Amazon may 
be helped by a national settlement agreement that Amazon 
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entered into with the NLRB that settled 
six unfair labor practices cases in 
Chicago and New York. NLRB cases 
nos. 13-CA-279376; 13-CA-275270; 
13-CA-276695;  29-CA-278972; 
29-CA-282693; 29-CA-284417). That 
settlement agreement requires Amazon 
to do several things including emailing 
notices to over one million current and former employees that 
explain their rights under the National Labor Relations Act 
(“NLRA”). The settlement agreement also requires Amazon to 
no longer maintain or implement policies or rules which restrict 
employee access to non-working areas beyond 15 minutes of the 
start and end of shifts as well as other policies or practices that 
restrict off duty employee access to non-working areas. Those 
policies and rules were designed to deter or stop union solicitation 
of Amazon employees.  

In the Winter 2022 Lawnotes predictions were made on how 
the Biden NLRB would create an environment fostering increased 
organizing and more union elections. The NLRB recently released 
data confirming that is already happening; in the first half of that 
agency’s Fiscal Year 2022 (10/1/2021-3/31//2022) filings of 
election petitions increased by 57% (1174 petitions from 748) 
from the same time period for Fiscal Year 2021. Since those 
predictions  were made, NLRB General Counsel (“GC”) Jennifer 
Abruzzo, who sets the NLRB’S agenda, has actively been seeking 
to have several NLRB precedents overruled that she considers “at 
odds with fundamental labor-law principles’’, the National Labor 
Relations Act’s (“NLRA” or “Act”) language and the NLRB’s 
“congressional mandate.”  Her Office of the General Counsel is 
seeking to change NLRB law in a manner that assists organizing 
and the overruling of several NLRB precedents as argued in an 
exceptions brief that it recently filed in the pending case of Cemex 
Construction Materials Pacific LLC, 28-CA-230115 (“Cemex”).

Restrictions on Captive Audience Meetings. The Taft-
Hartley amendments to the NLRA that were passed in 1947 
included section 8(c) that extended free speech rights to employers.  
Consistent with that right, the NLRB In Babcock & Wilcox Co., 
77 NLRB 577 (1948), held that an employer did not violate 
section 8(1) of the NLRA when it required employees during 
work to attend and listen to a speech opposing the union. For 
almost 75 years following that decision, employers have lawfully 
held such mandatory or “captive audience” meetings to convey 
their views on unionizing. Despite that long standing precedent, 
NLRB GC Abruzzo recently announced in NLRB GC Memo 
22-04 that she will ask the NLRB to find mandatory employee 
meetings in which employees are forced to listen to their 
employer’s speech concerning exercising their NLRA rights, 
including captive audience meetings, violate the NLRA. Such 
a ruling would dramatically change the campaign dynamic as 
employers will be seriously hampered from using captive audience 
meetings to convince their employees to not support or vote for 
a union. Abruzzo’s memo states that mandatory meetings, group 
meetings or when an employee is “cornered by management while 
performing their job duties,” are inconsistent with employee rights 

under the NLRA, including their right to refrain from listening 
under section 7 of the NLRA. She states that employers typically 
use threats to have employees attend such meetings and therefore 
those meetings are outside the speech rights granted under section 
8(c) and the Constitution. Instead, Abruzzo believes employee 
participation must be voluntary and that the Board should “adopt 
sensible assurances that an employer must convey to their 
employees in order to make clear that their attendance is purely 
voluntary” in order “to ensure that employees are not held captive 
to employer speech about their union or protected activity.”  The 
Office of the GC is seeking reversal of Babcock & Wilcox in the 
Cemex case and argues that the NLRB should require that when 
employers convene employees for a section 7 meeting on paid 
time, they must satisfy the following requirements to make the 
meeting voluntary: (1) explain the purpose of the meeting and 
(2) assure employees (a) that attendance is voluntary, (b) they 
can leave at any time if they attend, (c) nonattendance will not 
result in reprisal including loss of pay if the meeting occurs during 
regularly scheduled working hours, and (d) attendance will not 
result in rewards or benefits.

Other Restrictions on Employer Speech. In Cemex, the 
Office of GC is seeking reversal of another decades old precedent, 
Tri-Cast, Inc., 274 NLRB 377 (1985), which held employers can 
lawfully inform their employees during a union campaign that they 
will not be able to discuss matters directly with management or 
supervisors if they vote to have union representation.  For years, 
employers have made such statements as part of their campaign 
against unions. According to GC’s exceptions brief filed in Cemex, 
not only should the NLRB overrule Tri-Cast but also find that an 
employer making such statements violates section 8(a)(1) of the 
Act.

Reversal of Crown Bolt, Inc., 343 NLRB 776 (2004) is also 
requested in Cemex; a case involving employer threats of plant 
closing made during an organizing drive. The NLRB held in 
Crown Bolt that there was no presumption of dissemination of an 
employer’s threat of plant closing made to one employee to others 
but instead the union has the burden of proving that the threat was 
disseminated. In seeking reversal of that case, GC argues that the 
employer should have the burden of proving that the threat was 
not disseminated or not disseminated sufficiently to have impacted 
the election.

Return of Joy Silk Doctrine: Union Recognition without 
Election. Currently an employer has two choices when facing a 
union’s demand for recognition; voluntarily recognize that union 
or reject the request and force a NLRB supervised election.  That 
binary choice may be changing. GC Abruzzo is advocating that 
the NLRB resurrect the doctrine requiring recognition when 
an employer does not have a good faith doubt as to the union’s 
majority status adopted in Joy Silk Mills, Inc., 85 NLRB 1263 
(1949) and overrule Linden Lumber Div., Summer & Co., 190 
NLRB 718 (1971), rev’d sub nom Truck Drivers Union Local 
No. 413, 487 F.2d 1099 (1973), rev’d 419 U.S. 301 (1974).  In 
Joy Silk, the NLRB held that an employer should be ordered to 
recognize and bargain with a union without an election being held 
when (1) the union represents a majority of the employees in an 
appropriate unit, (2) it requested recognition, (3) the employer 
denied the recognition request without a good faith doubt as to the 
union’s majority status, and (4) the employer took action designed 

STARBUCKS, AMAZON AND
UNION ORGANIZING
(Continued from page 13)
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to dissipate the union’s majority status. The NLRB abandoned Joy 
Silk’s good faith doubt standard in Linden Lumber and held that 
an employer does not violate section 8(a)(5) of the Act solely by 
demanding a NLRB election regardless of its motivations.  GC’s 
brief submitted in Cemex argues that the “Board should reinstate 
Joy Silk” and hold that the employer has the burden of establishing 
its good faith doubt as to the union’s majority status.  GC makes 
the policy argument that Joy Silk “disincentivizes an employer 
from engaging in unfair labor practices during organizing 
campaigns to avoid a bargaining obligation, as doing so will 
typically result in the imposition of a bargaining order.”  GC’s 
brief further argues that the possibility of imposition of a Gissel 
bargaining order in cases involving employer commission of 
egregious unfair labor practices during a unionizing campaign has 
not “deterred employers from interfering with the NLRB’s election 
process” and “the number of elections fell precipitously” and as 
“a result, the rate of unionization now rests near all time lows.”  
“Reinstating Joy Silk ‘’ would address those concerns by requiring 
recognition when an employer does not have a good faith doubt of 
the majority status of the union. According to the GC, the NLRA 
does not provide that an election is the only way to certify a union. 
Instead, a bargaining order should be issued if circumstances 
demonstrate a lack of an employer’s good faith doubt of a union’s 
majority status even without unfair labor practices. The return 
to the Joy Silk doctrine will in effect create a NLRB card check 
recognition reality and circumvent the normal election process.  
The employer’s burden of establishing a good faith doubt will be 
a difficult one if the NLRB adopts the GC’s argument. GC’s brief 
in Cemex argues that an employer’s lack of good faith doubt will 
be determined by testimony or documentary evidence revealing the 
employer’s purpose at the time of its refusal to bargain or its failure 
to offer an explanation and would include situations in which the 
employer’s reason is to gain time in order to persuade employees 
to change their minds even using what otherwise would be lawful 
persuasion.  While GC’s brief does state that an employer may ask 
a union to respond to its good faith concerns about the authenticity 
of card signature or appropriate scope of the unit, simply refusing 
to respond to a recognition request or merely objecting to cards 
will not be enough to demonstrate a good faith doubt.

10(j) Enforcement. As noted in the Winter 2022 Lawnotes, 
GC Abruzzo announced her intent to aggressively seek 10(j) 
injunctive relief in certain types of cases and in particular, in cases 
involving organizing. As noted above, such relief has been sought 
in the context of the Amazon Staten Island drive.  In addition, the 
NLRB recently filed for 10(j) injunctive relief in two federal courts 
in Phoenix and Memphis seeking the immediate reinstatement of   
fired Starbucks employees.

Unions are having their successes and developments at 
the NLRB may result in further successes. As noted in the 
introduction, organizing is occurring in a favorable climate. Gallup 
reports that two thirds of Americans approve of labor unions with 
those who are ages 18 to 34 having a 68% approval rate. Recent 
successes at not only Amazon and Starbucks but also Apple, REI, 
Activision and the New York Times may reflect labor’s current 
standing as well as the present political and economic climate.  
However, as described above, organizing efforts continue to be 
met with employer resistance. It remains to be seen how those 
battles turn out, including whether satisfactory labor contracts 
will be negotiated. n

MERC NEWS  
Sidney McBride, Bureau Director
Bureau of Employment Relations

Live Stream Monthly Commission Meetings. For 
some time now, the agency has been reviewing various 
options to live stream the monthly Commission meetings 
which are held mostly on the second Tuesday of each 
month. Just prior to the pandemic, the Governor’s Office 
was gearing up to implement a consistent streaming 
process for all State agencies, bureaus and commissions 
affected by the Open Meetings Act and the requirement 
of conducting public accessible meetings. Then the 2020 
pandemic hit and you may recall, for several months during 
the height of the COVID restrictions, this Commission’s 
monthly meetings were conducted virtually using a Zoom 
conferencing connection for the MERC Commissioners, 
Bureau staff and accessible to the general public.   

On May 3, 2022,  Governor Whitmer signed into 
law—Public Act 63 of 2022 which codified a change to 
the Open Meetings Act (OMA) requiring enhanced public 
access to such meetings via streaming or recording. To 
jumpstart compliance with this OMA requirement, this 
agency quickly implemented an interim method to live 
stream monthly Commission meetings beginning with 
the May 10th meeting. Though not perfect nor final, the 
public is now able to observe or listen to the monthly 
Commission meetings conveniently from a remote 
location using an internet connection with a computer, 
laptop and smartphone, or by calling in and listening from 
a landline or cell phone. Information for connecting to 
the live streamed meetings and on the status of the final 
virtual setup can be found on the agency’s website at 
www.michigan.gov/merc or by emailing us at berinfo@
michigan.gov. 

Fast-Track Grievance Mediation Pilot. In response 
to comments regarding an “on demand” dispute resolution 
process, the Mediation Division will be offering “fast-
track” grievance mediation to parties seeking a quick 
turnaround option to help resolve pending contract 
grievance matters. The pilot program starts July 1st 
and allows parties to have an available MERC Labor 
Mediator conduct the first mediation session –virtually–
within 72 hours from the filing of the request for fast-
track mediation. All sessions are held virtually (using MS 
Teams or Zoom) and hosted by the MERC Labor Mediator 
who will likely use breakout rooms, screen share and 
other necessary remote tools to best facilitate the virtual 
session. Submit any questions or requests for “fast-track” 
mediation to merc-mediation@michigan.gov. Also watch 
www.michigan.gov/merc as more details are released. 

Rules Revision Project. MERC staff will resume the 
agency’s rule revision process starting with the remaining 
focus groups on ULP processes, hearings and electronic 
case filing, service of process on MERC cases, and remote 
processes and hearings.  Stay tuned to the MERC website 
as the formal rule making process continues during 2022. n 
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LR 7.1(a) Ain’t Broke—Comments 
on the Proposed Amendments     

Stuart M. Israel and John G. Adam

To Local_Rules@mied.uscourts.gov. Please consider our 
opposition to the proposed amendments to Eastern District of 
Michigan Local Rule 7.1(a) circulated in the Court’s May 11, 
2022 email notice.  

1.  The current rule.

LR 7.1(a)(1) requires the “movant” to “ascertain whether the 
contemplated motion…will be opposed.” If “concurrence is not 
obtained,” under LR 7.1(a)(2) the motion “must state” either that 
there was a “conference” during which “movant explained the 
nature of the motion” and “its legal basis” and unsuccessfully 
requested the other side’s “concurrence in the relief sought” or 
that “despite reasonable efforts”—“specified” in the motion—
“movant was unable to conduct a conference.” 

2. The current rule in practice. 

We might send an email to opposing counsel, like: “We 
request that you and your clients concur in dismissal of your time-
barred lawsuit. If you will do so, we can work out the mechanics. 
If you will not agree to dismiss, we will file a Rule 56(a) motion. 
What do you say? Please let us know by Thursday. If you have 
questions, please call. We look forward to hearing from you. 
Thanks for your consideration.”

Opposing counsel may ignore our request. Or politely deny 
our request.  Or threaten dire consequences if we proceed as 
planned. Or ask for more time. Or otherwise react in the interests 
of their clients, in the unique circumstances of our litigation, 
applying professional judgment to decide how and when, or 
whether, to respond. 

We have never gotten a response like: “Now that you have 
explained your contemplated motion, we certainly will dismiss. 
Sorry for the inconvenience.” 

Absent concurrence, we file our motion. The other side 
responds. We reply. The dispute is precisely-defined, ready for 
judicial resolution.

The process mostly works. Most lawyers responsibly 
consider, as the song goes, “when to hold ‘em, when to fold ‘em, 
when to walk away, and when to run.” Most lawyers don’t need 
judicial micromanagement. 

Proposed LR 7.1(a), however, would change the process to 
no good effect and, worse, add burden, expense, and uncertainty.

3. The proposed rule undesirably mandates “conversation.”

Proposed LR 7.1(a)(1) (emphasis added) would require the 
“movant” to “make all reasonable and timely efforts to speak 
personally or to meet with opposing counsel.” The amended rule 

would mandate “in-person, video, or telephone conversation.” A 
polite, succinct, precise email “generally will not suffice.” 

Based on our experience with “meet and confer” rules in other 
federal districts, however, we believe that email concurrence-
requests are preferable to “conversations.” 

First, “conversations” are ephemeral, and fodder for “he said/
she said” disputes. Email is permanent—written, dated, timed, 
and preserved for judicial review, if review becomes necessary. 

Second, written communication enhances quality. It ensures 
that the writers and the readers become at least somewhat 
informed about the pertinent facts, law, and practicalities. In 
contrast, oral “meet and confer” encounters often are seat-of-the-
pants undertakings, which exact no price for poor preparation, 
procrastination, or posturing. 

Third, written communication enhances civility. Lawyers are 
better-behaved when they know their words may be displayed to 
the judge.

Fourth, “conversation” mandates give non-movants power to 
obstruct and delay. Here is a poetic example, from another district. 

Our side’s efforts to set a “meet and confer” call began 
with futile phone messages. “Sorry, counsel, Mr. Smith is not 
available. Yes, I gave him your three messages from earlier this 
week. I will convey your urgency. I am sure he will return your 
call real soon.”  

Our side then employed increasingly-persistent emails, finally 
generating an email response. “Yes, I got your messages. I am very 
busy. I am not available on the three dates you offered. I can talk 
from 3:00 until 3:20 pm (EDT) a week from Friday. Let me know 
soon. My calendar fills quickly.”

The issue—whether the other side would agree to stay its 
four noticed depositions while our 12(b)(1) and (6) motion was 
pending—festered. After the delay imposed by the non-movant, 
the “conversation” finally occurred. Of course, it left the dispute 
unresolved.

Because of the “meet and confer” mandate, our choice was 
to (1) suffer the other side’s protracted “rope-a-dope” tactic or (2)
file our motion without first having a “conversation,” risking that 
the judge might find our urgency “unreasonable.” In other federal 
districts, unfortunately, some judges exalt form over substance.  

Fifth, disputes over mandated “conversation” multiply 
proceedings.  Here is an example from another district. 

Our “meet and confer” call left unresolved our dissatisfaction 
with  the other side’s failure to comply with the order compelling 
document production already entered by the magistrate judge and 
adopted by the district judge in a months-long process. Under the 
local rule we had to have another “meet and confer” call before 
we moved to enforce the discovery order. The other side then 
(belatedly) moved to condition its (overdue) document production 
on entry of a nine-page “model” protective order. 
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NEW CHIEF JUDGE
SEAN COX

Look at the excellent biography of the New Chief 
Judge for the Eastern District of Michigan. Judge Cox—
from running  with the bulls in Pamplona, Spain in 1977, 
helping build the new processing plant one winter at 
Great Lakes Steel on Zug Island, almost working  a labor  
relations job at Ford Motor Company, to attorney, Wayne 
County Circuit Judge to U.S. District Judge—brings 
great experience to the Court.  www.mied.uscourts.gov/
PDFFIles/CoxBio2022.pdf. 

JGA

We responded that the other side was delinquent, identified 
no “confidential” documents, and failed to show Rule 26(c)(1) 
“good cause” for restricting the use of any documents. The other 
side replied with its previously-unmentioned ipse dixit version 
of the most recent  “meet and confer“ call. The magistrate judge 
entered the “model” order. Our side appealed. 

We knew the other side. Had there been no “meet and confer” 
mandate, we would have communicated with the other side only 
in writing. That would have saved time, delay, expense, and 
aggravation and the district judge would not have to deal with 
“conversation” disputes on appeal.  

4. The current rule is better than the proposed rule.

In most cases, mandated “conversation” is a ritual and a 
burden, which too often enables one side to obstruct and delay 
and embroils judges in needless process disputes. 

We say let the lawyers decide how to communicate 
concurrence-requests in each case. The lawyers will assess the 
facts and law and their clients’ objectives, resources, and options, 
and make judgments about what forms of communication are best 
suited to the circumstances—email, letter, or telephone, video, 
or in-person “conversations” in offices, in parking lots, at bar 
meetings, or at the bar.

Current LR 7.1(a) properly lets the lawyers work out their 
differences—unless and until it is necessary to involve the judge.

Most civil cases are resolved without trial, in their own time, 
based on case-specific assessment by the lawyers and their clients. 
Resolution may not come until the parties are informed by 12(b) 
or 56 briefs or rulings, or have discovery epiphanies, or gain 
perspective through mediation or settlement conferences, or are 
faced with expensive trial preparation and the uncertainty of trial. 

In our experience, disputes are not resolved because of 
rule-mandated “conversation.” “Meet and confer” requirements 
typically are cosmetic, met by “going through the motions.” In our 
view, the good intentions behind concurrence-request rules would 
be ill-served by the top-down “conversation” mandate embraced 
by the proposed amendments.

5. The specter of LR 7.1(a)(3) sanctions. 

The current rule provides judicial authority to ”tax costs.” 
The proposed rule would provide broader authority, to “impose 
sanctions” for “unreasonable withholding of consent and for 
violating this rule, which may include taxing costs and attorney’s 
fees, denying the motion, and striking the filing.” 

The comment to the current rule advises that attempts 
to “circumvent“ LR 7.1(a) “in any way may be considered an 
abusive practice which may result in the motion or response being 
stricken as well as sanctions being imposed under LR 11.1.” LR 
11.1 incorporates the procedures and standards set by Fed. R. 
Civ. P 11.

Trial judges already have authority to impose fee awards 
and other sanctions under Rule 11 and LR 11.1, and under Rules 

26 and 37, under 28 U.S.C §1927, under fee-shifting statutes 
like 29 U.S.C. §1132(g)(1) and 42 USC §2000e-5(k), and under 
other exceptions to the American rule. Expanded LR 7.1(a)(3) 
“sanctions” authority seems unnecessary. In addition, we predict 
the proposed expansion would result in satellite litigation over 
the “unreasonable withholding of consent” and “all reasonable 
and timely efforts” standards, and over what “may be considered 
an abusive practice.” 

New “best practices” may require emails like: “Counsel—
This will confirm yesterday’s LR 7.1(a)(1) conversation. We 
requested that you and your clients dismiss your lawsuit. You 
refused. We will file our Rule 56(a) motion and, pursuant to LR 
7.1(a)(3) as amended, a motion to have our fees paid by you, for 
‘unreasonable withholding of consent.’ Do you want to roll the 
dice? Let us know in writing by 4:00 pm today.” In some cases, 
such emails might be in ALL CAPS.

6.  Conclusion.

We comment as lawyers, of course. We may be unaware of 
problems encountered by the Court that the proposed amendments 
are intended to address. But we have experience with “meet 
and confer” rules in other federal districts, and cannot think of 
any good done by forced “conversation,” mandated in all cases 
regardless of the issues, the parties’ relationships, and the lawyers’ 
judgment. 

Based on our experience in other federal districts, the 
proposed amendments would undesirably replace the practicality, 
economy, efficiency, and flexibility of the current rule and practice 
with mechanical, burdensome, and micromanagerial rigidity. 

In sum, we request the Court’s concurrence in our views: (1) 
let lawyers continue to make case-specific judgments about how 
to effectively and efficiently communicate concurrence requests; 
(2) if current LR 7.1(a) ain’t broke, don’t fix it; and (3) LR 7.1(a) 
currently ain’t broke. 

Editor’s note. The authors emailed their comments to the 
Eastern District of Michigan on May 27, 2022. To “be assured 
consideration,” comments were to “be received by the Court not 
later than June 24, 2022.” Comments were to be “sent” by email 
or mail. “Conversation” was not required. n
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 LABELS MATTER:
WHO BEARS THE COSTS OF 

MISCLASSIFICATION?
  

Benjamin L. King
McKnight, Canzano, Smith, Radtke & Brault, P.C.

NLRB Region 21 issued a complaint alleging an employer’s 
misclassification of workers as independent contractors violates 
Section 8(a)(1) of the National Labor Relations Act (NLRA). The 
employer both misclassified a worker as independent contractors 
and informed employees that they were independent contractors 
(and not employees), the employer “thereby inhibiting [workers] 
from engaging in Section 7 activity and giving them the impression 
that they lacked the protections of the Act.” Deco Logistics, Inc., 
d/b/a Container Connection, Case 21-CA-272323 (Mar. 17, 2022).

Board precedent and the plain language of the NLRA suggests 
that misclassification of a worker’s status violates labor law. The 
misclassification of workers poses serious public policy problems, 
which can be remedied by holding employers accountable for the 
misclassification.

1.

“The determination of whether an individual providing 
services to an employer is an employee or an independent 
contractor carries significant consequences for both the individual 
and the employer in terms of job protections.” Rhinehart, et. al, 
Misclassification, the ABC Test, and Employee Status, Economic 
Policy Institute (June 16, 2021). The intentional misclassification 
of workers robs them of basic workplace protections, as nearly 
all federal labor and employment statutes apply exclusively to 
employees and not independent contractors.

As advanced in the General Counsel’s case here, a 
misclassified worker does not have protection if they engage in 
concerted activity under the NLRA, and does not know that that 
the protections of the NLRA applies to them. Furthermore, Title 
VII’s prohibitions against anti-discrimination and harassment do 
not apply to independent contractors. This concern is compounded 
by the fact that women and workers of color are disproportionately 
misclassified as independent contractors, and thus are denied 
access to the antidiscrimination laws that are intended to protect 
them. Alexander, Charlotte S. 2017. Misclassification and 
Antidiscrimination: An Empirical Analysis, Minnesota Law 
Review 101, no. 3 (February 2017).

Workplaces that promote independent contractor status often 
tout such slogans as “be your own boss,” but when a worker is 
her “own boss,” no one is accountable to her. When there is no 
delineation of accountability, a normal workplace will inevitably 
deteriorate into a hostile work environment with unsafe working 
conditions. Because the possibility of reform through collective 
action is impossible for “independent contractors,” addressability 
of troublesome work environments is seemingly impossible for 
independent contractors.  

2.

When employers profit from misclassification of workers, 
workers bear the cost of wage theft, lost benefits, and outsized 
tax burdens. Misclassified workers’ incomes are significantly 
less than classified workers in the same position or industry. 

For example, a 2012 report found that a construction worker 
earning $31,200 per year before taxes would have an annual net 
compensation of $10,660.80 if paid as an independent contractor. 
If the constructor worker was classified as an employee, the annual 
net compensation would be $21,885.20. Tim Crowley, UI Tax 
Chief, U.S. Department of Labor, Worker Misclassification – An 
Update from Constitution Ave. (Oct. 24, 2012). This is because 
misclassified workers are solely responsible for withholding and 
reporting taxes at the substantially higher self-employed tax rate. 

Not only are misclassified workers short-changed on wages, 
but they also lose a valuable safety net when an employer 
improperly labels them as independent contractors. In a traditional 
employer-employee relationship, the employer must withhold 
income taxes, withhold and pay Social Security and Medicare 
taxes, pay unemployment tax on wages paid, provide workers’ 
compensation insurance, pay minimum wage and overtime 
wages, and include employees in employee benefit plans. See, 
IRS Publication 15-A, Employer’s Supplemental Tax Guide. 
Misclassified workers are deprived of these basic benefits, and as 
putative independent contractors must assume the full burden of 
Social Security and Medicare Taxes.

Typically, an independent contractor cannot receive 
unemployment insurance. Lalith De Silva, et al., Independent 
Contractors: Prevalence and Implications for Unemployment 
Insurance Programs, Planmatics, Inc., Prepared for the US 
Department of Labor Employment and Training Administration 
(2000). Misclassified workers also generally do not receive the 
same amount of workers’ compensation insurance they would 
have but for their misclassification. This can be particularly 
devasting when a worker is injured on the job. An employer may 
also require misclassified workers to purchase their own workers’ 
compensation and liability insurance coverage, and to sign waivers 
releasing employers from liability and other obligations inherent 
in a typical employer-employee relationship.

While employees have much to lose through misclassification, 
employers that intentionally misclassify have much to gain 
by cutting labor costs, limiting liability, and gaining an unfair 
competitive advantage over lawful employers. Furthermore, 
misclassification harms law abiding employers by forcing 
them to complete against employers with lower labor costs. 
Misclassification “increases competitive pressure on honest 
employers, prevents them from growing as much as they would 
on a level playing field, and provides incentives for otherwise 
law-abiding employers to misclassify. D. Belman and R. Block, 
The Social and Economic Costs of Employee Misclassification 
in Michigan, Institute for Public Policy and Social Research and 
Michigan State University (2009).

__________

The Department of Labor estimates that 10 to 30 percent of 
employers (or more) misclassify their employees as independent 
contractors. Lalith De Silva, et al., supra. Given the prevalence 
of misclassification in the United States, it is clear that the 
current legal landscape does little to discourage misclassification. 
Intentional misclassification harms workers and undermines the 
statutory goals of workplace laws that are designed to protect 
workers. Deeming misclassification of workers, a violation of 
Section 8(a)(1) of the Act can buttress workplace protections 
and deter unscrupulous employers from taking advantage of their 
employees and the law. n
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 COMMUNICATION FAILURES:
AN INVESTIGATOR’S 

PERSPECTIVE
Linda G. Burwell

National Investigation Counsel, PLLC

Having conducted hundreds of workplace investigations at the 
C-Suite (i.e., executive-level managers within a company level like 
CEOs, CFOs) (COO),  I have noticed patterns that often appear 
in situations involving allegations of bullying, discrimination, or 
harassment. These patterns surface consistently, even though the 
organizations involved may vary, from closely-held businesses to 
governmental entities to educational institutions to Fortune 100 
corporations.  

Ahead, I identify common themes, discuss how they may 
impact the workplace and identify measures organizations might 
implement to help prevent these problems from occurring.

The common themes and patterns that I have observed, and 
that will be discussed here, appear to be related, in one way or 
another, to board oversight of management and to the efficacy 
and availability of avenues of communication for employees, 
executives and board members.

One oft-repeating scenario involves a close relationship 
between the CEO and the board that results in blocking avenues 
to communicate complaints about the CEO. This may be most 
apparent where the CEO is also the board chair, but also may 
occur where the CEO has uncritical support from the board and 
exercises his or her authority and board relationships to impede 
access of other management personnel to the board. What can 
occur in this scenario is that the CEO or others may be engaged 
in misconduct and the adversely effected employee may have 
nowhere to turn. Even in a large organization that has an effective 
HR department and policies to channel complaints to HR, the HR 
director typically still reports upward, directly or indirectly, to the 
CEO, so the elevation and redress of complaints may be stymied.  

Another hazard of overly close CEO/board relationships is that 
the board may have uncritical faith in the CEO, or over an extended 
period of time may become too comfortable with or too reliant 
upon, the CEO, so as to miss signs of problems in the organization.  

The flip side version of the above problems may also 
occur when board members become too involved in day-to-day 
management issues, or too close with members of the management 
team. This kind of activity may result in some executives trying to 
leverage board relationships in a way that undermines the authority 
of the CEO and disrupts the functional chain of command of the 
organization.

In my experience, these situations do not have simple 
solutions. In an ideal world each board member is mindful of 
his or her obligation to represent the shareholders, whose interest 
lies in promoting sound management policies and in effectively 
preventing and addressing incidents of misconduct that could 
result in liability of the company and, thus, each board member 
puts aside his or her personal relationship with the CEO or other 
executives to retain objectivity and focus on sound management 
practices and accountability. However, our world sometimes 
proves to be less than ideal, so it can be helpful for an organization 
to build in some guard rails and practices to encourage critical 
board involvement and independent oversight. Understanding that 
each board is unique and each must strive to achieve the right 
balance between not getting tied up in day-to-day operations while 
remaining close enough to be able to identify problems as they 
occur, one or more of the guardrails suggested below may help.

One thing an organization can do is review its policies to 
assure that it is providing for the ability of any employee to raise 
a complaint of wrongdoing by senior management, where the 
handling of such a complaint may proceed independent from 
involvement or interference by the senior executive involved.  
This may include creating direct lines of communication from the 
HR director or general counsel to an independent board member 
designated to address such issues. Even where an organization 
has an HR department, and appropriate policies on reporting and 
retaliation, if HR is not, or does not believe itself to be, empowered 
to act with independence in its ability to address and report 
complaints against the CEO or other senior managers, this may 
slow or derail the complaint process.

Another way for a board to gain insight into the organization 
independent of the CEO’s filter is to encourage presentations by 
members of management other than the CEO at board meetings.  
While it may be common for a limited group of the management 
team – CFO, general counsel, COO, for example – to regularly 
join the CEO at board meetings, it may be helpful for the board, 
and for the development of executive skills, for the board to invite 
participation and presentations by other executives from time to 
time, such as the HR leader and other department heads. This can 
help the board better understand the organization and gain insight 
into the relationships among the executive team. 

Another important tool is an effective exit interview process.  
Over a period of time, a practice of conducting and analyzing 
detailed exit interviews can reveal a pattern of problems in an 
organization and identify the source(s) of those problems. Is 
there more turnover than one would expect? Is turnover higher 
with certain managers? Are departing employees voicing similar 
reasons for leaving? Are they dancing around pointed questions 
about those reasons? Exit interviews with open ended questions 
that allow the employee to express him or herself on anything 
they deem important, can prove helpful. Further, implementing a 
reporting process to the board (providing a summary report of exit 
interviews and complaints) with the ability for the board to ask 
questions and look for patterns can also be helpful. These don’t 
have to be “legal” issues. Problems dealing with communication 
or management style or leadership style may be enough to trigger 
the board to make further inquiries.  

Similarly, conducting 360 reviews on a regularly scheduled 
basis, documenting the process and making the review reports 
of management personnel available to the board for review may 
provide insight into the existence of nascent issues and thus an 
ability to address them before they blow up into bigger problems. 
These reviews can also present opportunities for the board to 
suggest measures to address weaknesses, such as executive 
coaching programs or other forms of training.

Yet another tool is a periodic audit or review of the methods 
and channels of communication with the board (both upstream 
to the board and downstream). This might be an effective way to 
determine if board members are becoming too involved in the day 
operations. Such a review could also be helpful if the organization 
has grown, merged, acquired other entities or if it has changed 
simply because of the Covid pandemic.  

Few of the complaints I have investigated over the years, 
include a solitary “out of the blue” type event. In most instances, 
there were multiple problematic acts, typically occurring over an 
extended period of time. The lesson to be learned is that rigorous 
attention and oversight by management and by board members, 
and the implementation of communication and reporting tools to 
enable that awareness and oversight, may often provide a company 
the ability to identify and address issues before they become bigger 
problems that interfere with the success of the organization. n
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HOW TO WRITE A  
PERSUASIVE POST-HEARING 
LABOR ARBITRATION BRIEF  

Lee Hornberger
Arbitrator and Mediator

Your post-hearing brief is an important part of labor 
arbitration. Your brief should clearly tell and remind the 
arbitrator of the advocate’s viewpoint of the case and exactly 
how you want the arbitrator to rule.

As indicated by Elkouri & Elkouri, How Arbitration Works 
(8th ed. 2016), pp. 7-36: “The use of post-hearing briefs is 
quite common. Their purpose is to summarize and comment 
on evidence and present legal argument.” Abrams, Inside 
Arbitration (2013), pp. 137-138, explains that a “clarifying 
and persuasive brief can be critical” so the advocate “should 
write a good brief based on the assumption that it might make 
a difference.”

Your brief should let the arbitrator know the advocate’s 
arguments in a clear and easy-to-read fashion with subtitles. 
I recommend a table of contents that explains your case. Use 
headings that tell your story. All capitals are hard to read. I 
think regular type with bolding is best for headings. Your brief 
should not use invective or too many adjectives. You should tell 
the arbitrator where the brief is going, where it is, and where 
it has been.

Your beginning should contain a one-page summary. This 
summary can have an anchoring effect on the arbitrator because 
the arbitrator may remember this summary as the arbitrator 
reads the brief and writes the award. A good summary can be 
adapted by the arbitrator to provide the advocate’s position in 
the opinion. A summary should be written or re-written after 
the brief is completed to make sure you capture the key points. 
The summary should orient the arbitrator so that when he or 
she reads the rest of the brief they will understand the key facts 
and arguments.

 If you ask for a burden of proof other than the 
preponderance of the evidence, you should explain why 
a different burden is appropriate and provide appropriate 
authority. Your brief should clarify the issues, including any 
substantive or procedural issues.

Your brief should quote and explain the governing CBA 
terms, identifying by section and page number. If there is a 
transcript, point out and quote the most important portions of 
the transcript.

Your goal is to make the arbitrator’s job easier to rule for 
your client. That is why the brief should thoughtfully outline 
the “who, what, where, how, and when” of the case.

Your brief can cite Elkouri & Elkouri as well as published 
arbitration awards to help show the arbitrator that your argument 
is supported. It helps if you cite the most recent edition of 
Elkouri & Elkouri. In addition, attach any arbitrator awards 
you cite if you want the arbitrator to read them. You should 
read the arbitrator’s prior awards. This will help you understand 
whether the arbitrator cites other awards and how the arbitrator 
crafts his or her opinions. If you cite an arbitrator’s awards, you 
must show how they apply to your case.

Your brief should address any unfavorable aspects of your 
case. The arbitrator should not read about unfavorable aspects 
in the other side’s brief. As in presenting a witness, you want 
to present any potentially problematic facts in the best light or 
explain why the facts relied by the other side are not relevant 
or that CBA terms cited are not controlling.  

Your brief should not contain new evidence or arguments 
not raised at the hearing. You should think carefully before 
raising new arguments or non-cited CBA provisions. “No new 
evidence should be included in post-hearing briefs.” Elkouri 
at p. 7-36. However, under appropriate circumstances, the 
arbitrator has the discretion to amend the record to admit 
appropriate evidence discovered by a party after the conclusion 
of the hearing. See American Arbitration Association Labor 
Arbitration Rules, Rule 31.

You should provide a brief to the arbitrator that is easy to 
use. In ad hoc and Federal Mediation and Conciliation Service 
cases, usually there will be simultaneous filing of a pdf and 
Word copy of the briefs with the arbitrator. Unless the arbitrator 
indicates otherwise, size 12 Font, Times New Roman, and non-
justified right margins should be used.

An excessive number of arguments can have a dilution 
effect. It has been said that an advocate submits twenty 
arguments because the advocate could not think of one good 
argument. Nevertheless, most arbitrators in their awards will 
respond to every argument made by the losing party. Abrams, 
p. 160.

The end of your brief should tell the arbitrator exactly what 
you want the award portion to say. This includes reminding the 
arbitrator of any split-fee or loser pays all fee payment CBA 
provision. After the brief is written, you should try to get it 
carefully edited by someone else who has fresh eyes.  

     __________

In conclusion, good writing is the key. Follow the writing 
tips found in Lawnotes, such as the many articles by Stuart 
Israel. As Stuart reminds, your brief should tell the arbitrator 
a story that is persuasive with no personal attacks. Your brief 
should explain why your client should win and why the remedy 
sough it necessary. n
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COURT OF APPEALS 
REVERSES MERC ON

USE OF NEW EQUIPMENT
AND DISCIPLINE 

John A. Maise
White Schneider PC

On February 1, 2022, the Michigan Court of Appeals issued 
an opinion reversing an order of the Michigan Employment 
Relations Commission (MERC) finding that the City of Detroit 
was required to bargain with the Union before it could use 
data from a newly implemented technology for the purpose of 
discipline. City of Detroit v. Detroit Fire Fighters Association, 
unpublished per curiam opinion of the Court of Appeals, issued 
February 1, 2022 (Docket No. 355412), (2022 WL 301529) 
(Gadola, Markey, and Murray, JJ.) reversing 34 MPER ¶ 17 
(2020). The Court ruled that because the data obtained from 
the new technology that the employer relied on would have 
been obtainable from the prior technology as well, there was 
no duty to bargain regarding the use of this data for discipline.  

Employee discipline is a mandatory subject of bargaining 
and as such employers have a duty to bargain with the union 
before they can unilaterally make changes to the disciplinary 
process.   The City had recently purchased a number of Zoll X 
Heart Monitors (Zoll Monitors) to upgrade from the Lifepak 
Monitors which were previously used by the Fire Department. 
Notably, the Zoll Monitors offered a variety of additional 
data relating to the rate, depth, and release velocity of the 
compressions during the administration of CPR, and it was able 
to provide this data in real time. Despite assuring the Union 
that the Zoll Monitors would be used for quality assurance 
purposes, the City used data from the Monitors to terminate two 
employees who allegedly failed to provide CPR services.    

There was no dispute between the parties that the City had 
the authority to purchase and implement the Zoll Monitors.  
The Union’s position was that it was inappropriate for the 
City to use the data for discipline without first bargaining. The 
Commission agreed that the Zoll Monitors provided the City 
with new data to which the City did not previously have access 
and that this new data was relevant to the discipline in this case. 
As such the Commission issued an order that the City bargain 
with the Union regarding the use of the Zoll Monitors in the 
disciplinary process. 

The City appealed this determination to the Court of 
Appeals and argued that it didn’t matter that it had used data 
from the Zoll Monitors as evidence to discipline employees, 
because the City would have had comparable data available 
from the Lifepak Monitors- notably that the employees were 
terminated because they had failed to provide CPR at all. As 
such, the Zoll Monitors were only being used to enhance patient 
care and not examine employee misconduct and thus fell under 

management rights affording them the full authority to regulate 
procedures used in patient care.  

The Court agreed with the City, ruling that the employees 
were discharged not for the “quality” of CPR but for the 
failure to provide it, and that the failure to provide CPR would 
have been provable on the old Lifepak Monitors as well. The 
Court explicitly declined to comment on whether data which 
could only have been used using the new monitor would be a 
mandatory subject of bargaining. If the data had been unique 
to the Zoll Monitors, there may have been a duty to bargain 
over the use of that data.  

The biggest impact the decision has on the question of 
whether or not enhanced capabilities from new technology 
can be used in the disciplinary process without bargaining is to 
add an impact test.  Did the technology have an impact on the 
decision or justification to impose discipline? If the answer to 
that question is no, then there is no obligation to bargain over 
the use of that technology in the disciplinary process because 
the same result would have been reached with old technology as 
well. This is a favorable ruling for employers, because it places 
a burden on unions to show that the information from the new 
technology specifically was what led to or affected the level 
of disciplinary action, while the employer may prevail merely 
by showing that they could have reached the same conclusion 
via older means. Of course, this Court decision should be taken 
is unpublished and is not precedent But it should be kept in 
mind when determining whether to implement data from new 
technology into a disciplinary investigation. n
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NEW CASES ON ABILITY
TO PERFORM ESSENTIAL

JOB FUNCTIONS
    

Megan P. Norris
Miller Canfield PLC

Angela L. Walker
Blanchard & Walker PLLC

We summarize 11 recent cases addressing the employee’s 
ability to perform the essential job duties under the Americans 
with Disabilities Act of 1990 (ADA). 

1. Blanchet v. Charter Communs, 27 F.4th 1221 (6th Cir. 
2022) rejected the defendant’s claim that the plaintiff was not 
“otherwise qualified” to perform her essential job functions at 
the time she requested accommodations because she requested 
leave as an accommodation. The Sixth Circuit instead reasoned 
that, in a case in which an employee is requesting leave as an 
accommodation, the relevant inquiry is whether the plaintiff 
will be “otherwise qualified” to perform essential job functions 
after returning to work after leave. The Sixth Circuit found that 
a reasonable jury could find the plaintiff would be otherwise 
qualified for her job after her medical leave accommodation 
and rejected the defendant’s argument that the plaintiff was 
not qualified because attendance was an essential function 
of the work because the plaintiff was not requesting an 
accommodation that would permanently remove attendance 
as a requirement for her position, but instead requested a 
temporary accommodation “in the hopes that she could fully 
fulfill the attendance requirement once her medical leave was 
over.”

2. Thompson v. Fresh Products, 985 F.3d 509 (6th Cir. 
2021) found question of fact as to whether Plaintiff was 
“qualified” when she had worked full time with no restrictions, 
never said she could not work a 10 hour shift, but said that she 
preferred to work part-time. Court held that working full time 
was an essential function of the job where it was listed as such 
in the employee handbook and nobody else was allowed to 
work part-time

3. Wyatt v. Nissan North America, Inc., 999 F.3d 400 (6th 
Cir. 2021) agreed that a 40 plus hour workweek was essential 
for project manager due to vendors outside the U.S. requiring 
calls  outside the regular work day, Plaintiff ’s history of 
working 60 plus hours, and 50% of  the managers working 
45–50 hours a week.

4. Norman v. Garland, 2021 U.S. App. LEXIS 16683 (6th 
Cir.) affirmed granting summary judgment where defendant 
provided plaintiff with multiple phases of training and that 
the individuals who trained her had reservations about her 
progress.

5. Thompson v. Gold Medal Bakery, Inc., 989 F.3d 135 
(1st Cir. 2021) affirmed summary judgment, finding that 
representations to the Social Security Administration that he 
was disabled, in extreme pain, could not put on his own pants 
or stand in the shower, was diagnosed with major depressive 
disorder, and was totally unable to work estopped Plaintiff 
from arguing that he could have returned to work at the time 
he was terminated.

6. Gibbs v. City of Pittsburgh, 989 F.3d 226 (3rd Cir. 
2021), reversed 12(b)(6) dismissal, finding (a) City could be 
held liable for discrimination against police officer on the basis 
of Plaintiff ’s ADHD if psychologists it hired discriminated on 
the basis of disability, and (b) City was not protected by state 
law that allegedly required City to screen out police officer 
candidates with ADHD; the ADA is federal law.

7. Jessup v. Barnes Group, Inc., 23 F.4th 360 (4th Cir. 
2022) ruled that an employee who says he has not been able 
to recover from severe anxiety and major depression, and 
is fully and completely disabled and unable to work, has 
admitted he cannot perform the essential functions of his job 
and therefore is not a qualified individual with a disability and 
cannot go forward with his wrongful termination and failure 
to accommodate claims.

8. Weber v. BNSF Railway Co., 989 F.3d 320 (5th Cir. 
2021). Plaintiff was not a qualified individual with a disability 
because he was a train dispatcher in a safety-sensitive position, 
and even ignoring his medical leave, vacation, and personal 
leave, he had excessive absenteeism which disrupted the work 
schedule of dispatchers.

9. Connors v. Wilkie, 984 F.3d 1255 (7th Cir. 2021) 
(Rehabilitation Act) held that a nurse for Veterans Affairs was 
not a qualified individual with a disability where she could 
only perform her duties of teaching and paperwork, but not 
the duties of treating and observing patients, managing the 
front desk, giving immunizations, or responding to medical 
emergencies following car accidents.

10. Evans v. Cooperative Response Center, Inc., 996 F.3d 
539 (8th Cir. 2021), cert. den., 142 S.Ct. 769 (2022) found 
reliable attendance is an essential job function for  employee 
of an alarm response center.

11. Unrein v. PHC-Fort Morgan, Inc., 993 F.3d 873 (10th 
Cir. 2021) ruled physical attendance at a hospital on a set and 
predictable schedule can be an essential function of the job.

Editor’s note:  This article is based on a much longer 
ICLE paper, “What’s Happening with the Americans with 
Disabilities Act” (Spring 2022). n
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  SINGLE RACIAL SLUR 
CREATES TITLE VII CLAIM 

Julie A. Gafkay
Gafkay Law, PLC   

Woods v. Cantrell, 29 F.4th 284 (5th Cir. 2022) 
held that single racial slur by an employee’s supervisor 
states a claim for hostile work environment under 
Title VII or §1981. The Fifth Circuit, joined  five 
other circuits who held that a single racial slur by a 
supervisor is enough to assert a claim. 

Woods v. Cantrell involved an African-American 
employee who alleged his supervisor, in front of 
co-workers, called him a “Lazy Monkey A__ N____”. 
The district court dismissed under Rule 12(b)(6), 
based on Mosley v. Marion Cnty., 111 F. App’x 726, 
728 (5th Cir. 2004)(three racial slurs did not defeat 
summary judgment for employer).  

Plaintiff appealed and was supported by the 
Department of Justice (DOJ) in an amicus brief. 
The DOJ cited the EEOC regulations  that a “single, 
extremely serious incident of harassment may be 
sufficient to constitute a Title VII violation.” The 
DOJ also emphasized that the slur was made in front 
of other employees, citing Burlington Indus., Inc. 
v. Ellerth, 524 U.S. 742, 763 (1998) which states 
that “supervisor’s power and authority invests his or 
her harassing conduct with a particular threatening 
character” and can make such harassment more serious.   

The Fifth Circuit concluded that, under the totality 
of circumstances, a single incident of harassment, if 
severe, could give rise to a viable racial harassment 
claim under Title VII and §1981. The Fifth Circuit 
cited other circuits who have reached a similar 
conclusion: First, Fourth, Seventh, Eighth, and D.C. 
Circuits. In citing the D.C. Circuit, the Court cited 
then-Judge Kavanaugh who wrote in his concurring 
decision in Ayissi-Etoh v. Fannie Mae, 712 F.3d 572 
579-80 (D.C. Cir. 2013), “being called the n-word by 
a supervisor-as [plaintiff] alleges happened to him-
suffices by itself to establish a racially hostile work 
environment.” 

The Michigan Supreme Court has held that 
while “rare, single incidents may create a hostile 
environment – rape and violent sexual assault are 
two possible scenarios.” Radtke v. Everett, 442 Mich. 
368, 395 (1993) (an owner-veterinarian grabbed his 
vet tech in the hospital lounge on a break trying to 
forcibly kiss her). Radtke state that “a single incident, 
unless extreme, will not create an offense hostile, or 
intimidating work environment.” 

In contrast, Ennis v. Tennessee, 835 F.App’x 
811, 820 (6th Cir. 2020) granted summary judgment 
on a hostile work environment claim based on a 
single incident gender harassment claim. But there a 
professor alleged a package was mislabeled with his 
name as “Dr. Penis,” instead of the professor’s name 
by a student-employee. The Sixth Circuit rejected 
the professor’s claim but cited with approval cases in 
other circuits where a single incident was found to be 
sufficient to allege a hostile work environment claim, 
including:  (1) Adams v. Austal, U.S.A.,754 F.3d 
1240, 1254 (11th Cir. 2014) (supervisor carving racial 
slur into a wall at the workplace); (2) Ayissi-Etoh, 
712 F.3d at 577 (use of an “offensive racial epithet” 
by a supervisor while yelling at a subordinate); (3) 
Rodgers v. Western-Southern Life Ins. Co., 12 F.3d 
668, 675 (7th Cir. 1993) (supervisor use of n-work in 
the presence of subordinates). 

Actions as well as words can provide a basis 
for Title VII claims. Not just any word will suffice, 
however, it must be a word, like in Woods v Cantrell, 
which is facially objectionable and egregious. There is 
no question the use of the “N” word by a supervisor is 
devastating, objectively inappropriate, and harassing 
for an employee, and would create a hostile work 
environment for the employee. Companies need 
to careful who it chooses to supervise and train 
supervisors to treat all employees with respect. It 
appears that  faced with similar case like Woods v. 
Cantrell, the Sixth Circuit would follow the Fifth 
Circuit. Either way, employers should not operate on 
the premise that a single slur is not enough. As in all 
cases, the context and totality will be key. n
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