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SEC Guidance 
Commission Approved Interpretation 

Regarding Standard of Conduct for 

Investment Advisers – June 2019 



SEC Interpretation: IA Standard of Conduct 

Full and Fair Disclosure 

To be full and fair, disclosure should be sufficiently specific 

so client can understand the conflict and make an informed 

decision whether to provide consent 

▪ Inadequate to disclose that the IA has “other clients” without 

describing how conflicts between clients will be managed 

▪ Inadequate to disclose that the IA has “conflicts” without further 

description 



SEC Interpretation: IA Standard of Conduct 

“May”-Based Disclosure  

Disclosure that an adviser “may” have a conflict: not 

sufficient if the conflict actually exists 

▪ “May”-based disclosure appropriate only where the disclosure 

identifies a potential conflict that does not currently exist but might 

reasonably present itself in the future 

▪ IAs should not use “may” to explain that a conflict exists only with 

respect to a subset of clients or services it provides 

▪ Unless IA specifies the subset of clients/services where conflict applies. 

▪ “May”-based disclosures risk “obfuscating” actual conflicts 



SEC Interpretation: IA Standard of Conduct 

Meaning of “Informed Consent”   

Informed consent does not require an affirmative 

determination that a client understood the disclosure 

▪ Informed consent can be implicit or explicit 

▪ However, improper to infer consent where IA “reasonably should have 

been aware” client did not understand the nature and import of conflict 

▪ If the IA cannot fully and fairly disclose a complex or extensive 

conflict, IA should (i) eliminate the conflict, or (ii) mitigate the conflict 

such that disclosure and informed consent are possible 

▪ For retail clients, full and fair disclosure of complex or extensive conflicts 

may be difficult 



SEC Guidance 
Division of Investment Management FAQ – 

October 2019  



SEC Staff FAQ 

Material Facts to Be Disclosed 

Disclose the existence and effect of different incentives and 

resulting conflicts - Such as: 

▪ Different share classes are available and that different share classes 

of the same fund represent the same underlying investments 

▪ How differences in sales charges, transaction fees and ongoing fees 

would affect a client’s investment returns over time 

▪ The adviser has financial interests in the choice of investments that 

conflict with the interests of its clients 

▪ Any agreements to receive payments from a clearing broker 



SEC Staff FAQ 

Material Facts to Be Disclosed 

Disclose the nature of the conflict - Such as: 

▪ Whether the conflict arises from differences in the compensation the 

adviser and/or its affiliates receive—or results from financial 

incentives shared between the adviser and others 

▪ Limitations on the availability of investment choices, like share 

classes, that result from decisions or relationships at the IA or its 

service providers 

▪ Whether share class selection practices differ as to recommendations 

for initial investment in a fund, conversion of shares, or buying 

additional shares 



SEC Staff FAQ 

Material Facts to Be Disclosed 

Disclose how the adviser addresses the conflict - Such as: 

▪ The circumstances where the adviser recommends share classes or 

other investments with different fee structures—and the factors that 

the adviser considers in making recommendations to clients 

▫ For example, how the IA evaluates the differences between share 

classes that have varying 12b-1 and transaction fees 

▪ Whether the adviser has a practice of offsetting or rebating additional 

costs to which a client is subject, the impact of such offsets or 

rebates, and whether that practice differs depending on the class of 

client, advice, or transaction 

▫ For example: ERISA accounts; individual retirement accounts 



SEC Staff FAQ 

Material Facts to Be Disclosed 

Disclosures must satisfy Form ADV and general fiduciary 

obligations 

▪ An adviser must address (i) "the specific disclosure requirements in 

Form ADV" and (ii) broader disclosure obligations as a fiduciary 

▪ SEC staff will review Form ADV disclosures in a non-formulaic 

fashion—disclosures should be drafted and reviewed accordingly 



SEC Staff FAQ 

Available Share Classes and Account Monitoring  

Advisers must consider “available” share classes at time of 

recommendation 

▪ “Available” means all share classes offered by the fund for which the 

client is eligible at the time of a recommendation 

▪ Exception: full disclosure and informed consent to limitations 

▪ Limitations on funds offered must be clearly disclosed (e.g., funds 

available on clearing firm’s platform or particular classes of shares) 

▪ Eligibility for share class is evaluated at the time of recommendation 

▪ Reevaluate whether share class continues to be appropriate for ongoing 

client relationships (periodic account monitoring) 

 

 



What Should Firms Do? 
Considerations for Firms to Review and 

Enhance Financial Conflict Disclosures 



What Should Firms Do? 
Considerations for Review and Enhancement of Conflict Disclosures 

Consider all direct and indirect compensation 

▪ “Compensation” includes direct and indirect sources. 

▪ SEC guidance: “many of the same principles and disclosure 

obligations apply to other forms of compensation,” including: 

 service fees from clearing brokers,  

 marketing support payments,  

 transaction fees, 

 defrayments of cost of educating and training sales personnel, and 

 reduction or avoidance of other expenses the IA would otherwise incur 

 



What Should Firms Do? 
Considerations for Review and Enhancement of Conflict Disclosures 

Be thoughtful about all types of investments and related 

services 

▪ “Investments” are not limited to mutual fund offerings 

▪ Financial incentives can give rise to conflicts relating to the types of 

investments, fund families, particular funds, share classes of 

individual funds, or the extent of trading 

▪ Conflicts can arise in connection with related services, like financial 

planning or brokerage 

 

 



What Should Firms Do? 
Considerations for Review and Enhancement of Conflict Disclosures 

Be clear and concise: more disclosure is just more disclosure 

▪ SEC expects Form ADV disclosure to be “concise, direct, appropriate 

to the level of financial sophistication of the adviser’s clients and 

written in plain English. As a result, longer disclosures may not be 

better disclosures” 

▪ Focus on disclosures that are specific enough to explain whether and 

how the conflict could affect the advice a client receives 

 

 



 

Identification and Disclosure of 

Conflicts of Interest 
Practical Considerations 



IA Disclosure of Conflicts of Interest 

Identifying and Managing Conflicts of Interest 

▪ Conflicts of interest are a “living issue” for IAs 

▪ Always must be front and center for firms 

▪ Potential for conflicts and work identifying and managing 

conflicts does not end when Form ADV is filed 



IA Disclosure of Conflicts of Interest 

Form CRS 

Form CRS (June 30 timing) requires IAs to identify high level 

conflicts and refer back to Form ADV 

Consider: 

▪ Is there anything new? 

▪ Has anything changed? 



IA Disclosure of Conflicts of Interest 

Dual-Registrant / Affiliate Firms 

IAs that are dual registrants or have affiliated broker-

dealers: 

▪ Under Reg BI, broker-dealer firms will be evaluating financial 

conflicts of interest 

▪ This process should be at least as rigorous for IAs 



IA Disclosure of Conflicts of Interest 
Process for Identifying and Evaluating Conflicts 

How should products/relationships be evaluated? 

Legal, compliance, risk, business—all must play a role 

Material issues cannot wait until Form ADV filing for 

disclosure 

Regular process to consider potential risks as they arise 

▪ On-going process should consider regulatory, legal, compliance and 

business interests 



IA Disclosure of Conflicts of Interest 
Process for Identifying and Evaluating Conflicts 

Consider potential conflicts in relation to products: 

▪ Investing on behalf of clients 

▪ What revenue streams are associated with selecting one 

product over another? 

▪ Conflicts/risks associated with new, popular, different product 

lines 

 For example: ESG is significant area of regulatory scrutiny 

 Consider on-going changes to market and/or economics 



IA Disclosure of Conflicts of Interest 
Process for Identifying and Evaluating Conflicts 

Consider potential conflicts in relation to business partners: 

▪ Sources of cash and non-cash "revenue"/benefits 

▪ How are these business partners selected? 

 What is the basis for selecting one service provider, for example, 

over another?   

 Third parties who receive customer referrals 

 Consider these partners in light of on-going market and/or 

economic changes 



IA Disclosure of Conflicts of Interest 
Process for Identifying and Evaluating Conflicts 

Consider potential conflicts in relation to investment 

opportunities: 

▪ Allocation of investment opportunities between and among 

customers 

 Cross trades  

▪ Treatment of redemption requests 



IA Disclosure of Conflicts of Interest 
Process for Identifying and Evaluating Conflicts 

Consider potential conflicts in relation to enterprise level 

risks/conflicts: 

▪ Potential increased for risk appetite as firm and investors 

seek to make up losses  

▫ Addition of products that may require more risk disclosure 

▫ New/different business partners 

▫ New/different customers, as individuals and entities move 

their business after experiencing losses 



Case Studies 
Financial Conflict of Interest  

Enforcement Actions 



Case Study: Share Class Selection Disclosure Initiative 
Example of Consumer Protection Pivot and Rulemaking by Enforcement 

▪ 95 firms whose voluntary participation in the SCSDI to return a total of 

USD 135 million to investors 

▪ Firms allegedly selected mutual fund share classes for client accounts 

that paid 12b-1 fees, when lower cost share classes of the same fund 

were available, and the firms failed to fully disclose the conflict of 

interest 

▪ Once firms started to disclose, Enforcement moved the target and the 

issue became whether the disclosure was sufficient 

▪ Many years of these very same mutual fund compensation practices 

had gone unnoticed in the OCIE exam process 

 



Thank You 

Any questions? 
IAA Legal Team 

iaalegalteam@investmentadviser.org 

(202) 293-4222 
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