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        May 9, 2016 

 

Via Electronic Submission (www.regulations.gov) 

 

Jennifer Shasky Calvery, Director 

Financial Crimes Enforcement Network 

P.O. Box 39 

Vienna, VA  22183 

 

Re:   1506-AB26–Amendment to the Bank Secrecy Act Regulations–

Reports of Foreign Financial Accounts                     

 

Dear Ms. Calvery: 

 

 The Investment Adviser Association
1
 appreciates the opportunity to comment on 

FinCEN’s proposal to revise regulations implementing the Bank Secrecy Act regarding Reports 

of Foreign Bank and Financial Accounts (FBAR).  We support FinCEN’s goal of developing a 

workable reporting regime to prevent the misuse of foreign financial accounts to evade domestic 

criminal, tax and regulatory laws. 

 

In previous comment letters, we have asked FinCEN to exempt from the FBAR filing 

requirements investment advisory personnel who may have signature or other authority over (but 

no financial interest in) foreign accounts solely as a result of their employment with the firm.
2
  

Under the current rules, such individuals are only exempt from the filing obligation to the extent 

that they have signature or other authority over a foreign financial account of a registered 

investment company.
3
  

 

                                                           
1
 The IAA is a not-for-profit association that represents the interests of investment adviser firms registered with the 

US Securities and Exchange Commission. The IAA’s membership consists of nearly 600 firms that collectively 

manage $16 trillion for a wide variety of individual and institutional investors, including pension plans, trusts, 

investment companies, private funds, endowments, foundations, and corporations.  For more information, please 

visit www.investmentadviser.org. 

2
  See, e.g., IAA Letter to FinCEN re: Amendment to the Bank Secrecy Act Regulations–Reports of Foreign 

Financial Accounts (April 26, 2010), available at 

https://www.investmentadviser.org/eweb/docs/Publications_News/Comments_and_Statements/Current_Comments_

Statements/100426cmnt.pdf.  

3
  FinCEN confirmed in the preamble to the 2011 regulation that investment advisers do not generally fall within the 

definition of “financial institution” under the Bank Secrecy Act, and therefore their employees do not qualify for the 

current exemption in section 1010.350(f)(2)(ii).  76 Fed. Reg. 10241.  Under rules proposed in August 2015, 

investment advisers would be included in the definition of “financial institution” for Bank Secrecy Act purposes and 

required to establish anti-money laundering programs; however, under current law, investment advisers are not 

covered under that definition.  In any event, the proposed amendments to the FBAR regulations would eliminate this 

reference to “financial institution.”  

http://www.investmentadviser.org/
http://www.investmentadviser.org/
https://www.investmentadviser.org/eweb/docs/Publications_News/Comments_and_Statements/Current_Comments_Statements/100426cmnt.pdf
https://www.investmentadviser.org/eweb/docs/Publications_News/Comments_and_Statements/Current_Comments_Statements/100426cmnt.pdf
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Given our prior comments, we welcome and support FinCEN’s efforts to simplify the 

FBAR filing obligations of individuals employed by investment advisers. We have concerns, 

however, about the scope of the exemption and other proposed changes that would increase 

filing obligations for entities filing for 25 or more accounts. 

 

Filing Obligations of Individuals 

 

 New Exemption 

 

We strongly support FinCEN’s proposal to eliminate FBAR filings by individuals where 

their employers also are subject to the filing requirement.  We continue to believe that requiring 

employees with no financial interest in foreign financial accounts to make individual FBAR 

filings would impose an unreasonable burden on such employees.
4
  The proposed approach is a 

logical way to alleviate this burden, while also ensuring that FinCEN obtains the data it requires.  

We also strongly support the extension of the filing exemption to all investment adviser 

employees, not just those of investment advisers to registered investment companies as is the 

case under the current rules.  This approach not only benefits more employees, but also 

eliminates the need for advisers to coordinate the filings of their employees, which is especially 

time-consuming where multiple employees hold such authority over the same account. 

 

We are concerned, however, that the proposed exemption does not extend far enough 

with respect to non-US funds.  For example, an employee of an SEC-registered adviser may have 

signature or other authority over a foreign financial account of a European UCITS or other 

regulated fund that is not marketed to US investors.  As FinCEN notes in the preamble to the 

proposal, the proposed exemption “would not extend to US persons in instances in which no US 

entity within their employer’s corporate or other business structure has an obligation to report to 

FinCEN its financial interest in such accounts.”
5
  As a result, the employee in the example 

above—a US person who has signature or other authority over (but no financial interest in) 

foreign financial accounts of non-US funds that are not marketed or sold to US persons—may 

have to file an FBAR. 

 

We believe that this extends the FBAR regime beyond FinCEN’s legitimate needs for 

information.  These accounts do not benefit any US person—they are foreign accounts with 

foreign funds and foreign owners.  The only US nexus is an employee of an adviser who has 

signature or other authority over the account, but no financial interest in it.  The US should not 

have any policy interest in receiving information regarding that type of account.  From the US 

perspective, then, the requirement to file an FBAR becomes a function of purely technical 

compliance.  Worse, from a foreign perspective, it may raise regulatory conflicts as privacy rules 

                                                           
4
  As FinCEN recognized in the preamble, as many as 100 employees may have signature authority over one such 

account.  81 Fed. Reg. at 12616 n.20.  

5
  Id. at 12616. 
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in other jurisdictions may prohibit an investment adviser employee from providing information 

concerning non-US clients.  Accordingly, we urge FinCEN to expand the proposed exemption to 

cover non-US funds that are not marketed or sold to US persons.   

 

Application of Exemption to Deferred Filing Obligations 

 

FinCEN has asked commenters to address, among other things, whether the amended 

exemption for filings by individuals should apply prospectively only, or whether the individuals’ 

filing obligations for earlier years, which have been deferred until 2017 under FinCEN Notice 

2015-01, should be eliminated as well.
6
  If FinCEN determined to adopt these rules under the 

policy rationale detailed in the preamble, there would be no policy justification for requiring 

individual filings relating to previous years.  Historical information would be of limited value to 

FinCEN and could be particularly difficult to collect.  For example, the individuals involved may 

have left the employ of the adviser in the intervening years, and would no longer have access to 

information concerning foreign financial accounts.  Accordingly, we strongly support applying 

the exemption to FBAR filings that have been deferred.   

 

Proposed Elimination of 25-Account Limit for Detailed Reporting  

 

 FinCEN has also proposed eliminating the provision of the rules that currently allows 

reporting entities with 25 or more foreign financial accounts to report the number of such 

accounts and other information about the filer rather than providing detailed account information 

on each of their foreign financial accounts.  Eliminating this special filing rule would require a 

large amount of data to be filed by already-highly-regulated entities, including investment 

advisers.  Not only is the filing burdensome, the sheer amount of this data would raise substantial 

cybersecurity concerns.  We recommend retaining the current rules in this respect, which 

requires the information to be available to FinCEN upon request.   

 

If FinCEN determines to delete the special filing provision from the final rule, then filers 

should be given an extended implementation period in order for them to establish the systems 

necessary to produce these filings.
7
 

 

 

 

*                *                * 

 

  

                                                           
6
  Id. at 12619. 

7
  We note that FinCEN did not include an effective date for the proposed changes. 
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We appreciate your consideration of our comments on this proposal.  Please contact me 

or Kathy D. Ireland, Associate General Counsel, at (202) 293-4222 with any questions regarding 

these matters. 

 

 

 

Respectfully, 

/s/ 

Robert C. Grohowski 

General Counsel  


