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January 8, 2015  
 
Filed electronically via ESMA website: www.esma.europa.eu  
 
Mr. Steven Maijoor 
Chair 
European Securities and Markets Authority 
CS 60747 
103 rue de Grenelle 
75345 Paris Cedex 07, France 
 
Re: ESMA Call for Evidence – AIFMD Passport and Third Country AIFMs  
 
Dear Mr. Maijoor: 
  

 The Investment Adviser Association (IAA) appreciates the opportunity to comment on 
the European Securities and Markets Authority’s (ESMA’s) Call for Evidence on the Alternative 
Investment Fund Managers Directive (AIFMD) passport and third country AIFMs.1  The IAA is 
a not-for-profit US association that represents the interests of investment adviser firms registered 
with the US Securities and Exchange Commission (SEC).  IAA’s membership consists of 
investment advisory firms that manage assets for a wide variety of institutional and individual 
clients, including pension plans, trusts, investment funds, endowments, foundations, and 
corporations, and many of our members manage assets on behalf of clients in the European 
Union.2  Our comments in response to the Paper are generally limited to the utility of the national 
private placement regimes.   

 
Functioning of the National Private Placement Regimes 
 
Q15: What have been the benefits of the National Private Placement Regimes (NPPR) 
to you? 
 
Under Article 42 of the AIFMD, non-EU AIFMs are able to market AIFs to professional 

investors and, in EU Member States where this is permitted, to certain retail investors in an EU 

                                                 
1  See ESMA, Call for Evidence: AIFMD Passport and Third Country AIFMs, ESMA/2014/1340 (Paper), Nov. 7, 
2014, available at: http://www.esma.europa.eu/system/files/2014-esma-
1340_call_for_evidence_aifmd_passport__3rd_country_aifms.pdf.  See also, Directive 2011/61/EU on Alternative 
Investment Fund Managers, available at http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32011L0061 
(depending on the advice of ESMA and the criteria in the Directive, a delegated act should be adopted to extend the 
passport to EU AIFMs marketing non-EU AIFs in the Union and to non-EU AIFMs managing and/or marketing 
AIFs in the Union, and another delegated act should be adopted to terminate the application of national private 
placement regimes).  The AIFMD notes that ESMA’s opinion and advice need not necessarily conclude that the 
national private placement regimes must be brought to an end in all EU Member States.   
2  For more information, please visit our website:  www.investmentadviser.org.  
   



 
 
 
 
Mr. Steven Maijoor, Chair 
European Securities and Markets Authority 
January 8, 2015 
Page 2 
 
 
jurisdiction under that particular jurisdiction’s NPPR.3  Article 42 permits non-EU AIFMs to 
market any AIF into the EU as long as they comply with certain requirements, including 
reporting and disclosure, and cooperation agreements are in effect between the relevant 
jurisdictions.4 

 
We encourage ESMA to recommend that the European Commission maintain the NPPR 

under Article 42.  Many non-EU firms continue to operate under and rely on Article 42 and 
would face significant challenges if the AIMFD passport were turned on for these firms and the 
NPPR were eliminated.  These firms have determined to comply with Article 42, which would 
be a reasonable and rational alternative to non-EU firms operating under the potential AIFMD 
passport.  The NPPR is operating as intended by providing some flexibility to individual EU 
Member States in setting standards for private placements, and these jurisdictions continue to 
monitor and address the potential risks and activities of AIFMs.  Thus, the protections under 
Article 42 are robust and effective.5   

 
If the EU eliminated the NPPR, some AIFs would be eliminated unfairly as investment 

options for EU investors.  For example, some AIFs may provide valuable investment options for 
investors who wish to obtain portfolio exposure to a particular asset class or seek international 
diversity.  Given these protections and benefits of the NPPR, we recommend ESMA provide an 
opinion not to eliminate the NPPR and to continue to permit this type of marketing under the 
NPPR.    

 
Finally, we note the importance of permitting private placement requirements that do not 

replicate all or substantially all of the AIFMD requirements, which can result in regimes as 

                                                 
3 A “professional investor” under the AIFMD means an investor which is considered to be a professional client or 
may, on request, be treated as a professional client within the meaning of Annex II to the Markets in Financial 
Instruments Directive (MiFID – 2004/39/EC) .  A “retail investor” under the AIFMD means an investor who is not a 
professional investor.  See also, Article 43 concerning the marketing of AIFs by AIFMs to retail investors.   
4 Article 42 also limits the NPPRs to those non-EU AIFMs whose home countries are not listed as a “Non-
Cooperative Country and Territory” by the Financial Action Task Force. 
5 For example, to rely on Article 42, non-EU AIFMs must provide significant disclosure to investors, including, 
among other information: (1) a description of the strategy and objectives of the AIF, master-feeder structure 
information, a description of the types of assets in which the AIF may invest, techniques employed and all 
associated risks, investment restrictions, circumstances in which the AIF may use leverage, types and sources of 
leverage permitted and the associated risks, restrictions on the use of leverage and any collateral and asset reuse 
arrangements, and the maximum level of leverage which the AIFM is entitled to employ on behalf of the AIF; (2) a 
description of when the AIF may change its investment strategy; (3) a description of contractual arrangements; (4) 
the identity of the AIFM, the depositary, auditor and other service providers and a description of their duties and 
investors’ rights; (5) the valuation procedure and pricing methodology for valuing assets of the AIF; (6) a 
description of the AIF’s liquidity risk management, including redemption rights; (7) a description of all fees, 
charges, and expenses borne by investors; and (8) the historical performance of the AIF.  The AIFM must also 
disclose to investors the annual report required by Article 22.  
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burdensome and costly as registering as an AIFM.  Some of our members have experienced 
difficult administrative and procedural burdens in the implementation of certain Member States’ 
NPPRs that may cause firms to avoid certain jurisdictions.  In that regard, we encourage ESMA 
to consider reforms to the NPPRs and would welcome the opportunity to work with ESMA to 
share the experiences of non-EU AIFMs under the NPPRs. 

 
*       *       *       *       * 

 
The IAA appreciates the opportunity to provide our views on these issues and would be 

pleased to provide any additional information.  Please contact the undersigned or Kathy D. 
Ireland, Acting General Counsel, at (202) 293-4222 with any questions regarding these matters. 
  

Respectfully Submitted, 
 
/s/ Monique S. Botkin 
 
Monique S. Botkin 
Associate General Counsel 
Investment Adviser Association 


