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September 6, 2012 

 

VIA ELECTRONIC MAIL 

 
Mr. David A. Stawick, Secretary      
U.S. Commodity Futures Trading Commission    
Three Lafayette Centre       
Washington, DC  20581    
       

Re:  Cross-Border Application of Certain Swaps Provisions of the Commodity 

Exchange Act, RIN 3038-AD57, 17 CFR Chapter 1 

 

Dear Mr. Stawick: 
 

The Investment Adviser Association1 appreciates the opportunity to comment on the 
Commodity Futures Trading Commission’s (“Commission”) proposed interpretive guidance 
on the application of provisions relating to swaps in Title VII of the Dodd-Frank Act, and 
CFTC regulations adopted thereunder, to activities outside the United States (“Proposed 
Guidance”).2    

 
The Proposed Guidance sets out to interpret which swaps activities outside the United 

States are subject to CFTC jurisdiction under section 2(i) of the Commodity Exchange Act 
(“CEA”).  Section 2(i), added by the Dodd-Frank Act, states that the swaps provisions of the 
CEA do “not apply to activities outside the United States unless those activities have . . . a 
direct and significant connection with activities in, or effect on, commerce of the United 
States . . . .”  The Proposed Guidance also describes which swaps provisions in Title VII of 
the Dodd-Frank Act will apply to swap transactions outside the United States where one or 
both of the counterparties to the swap are “U.S. persons.”   

 
We commend the Commission’s intent and goal to provide guidance and clarity 

regarding cross-border application of Dodd-Frank Act swaps regulation.  For the reasons 
discussed below, however, we have the following concerns regarding the Commission’s 

                                                           
1 The Investment Adviser Association (“IAA”) is a not-for-profit association that represents the interests of 
investment adviser firms registered with the Securities and Exchange Commission (“SEC”).  Founded in 1937, 
the IAA’s membership consists of more than 530 firms that collectively manage in excess of $10 trillion for a 
wide variety of individual and institutional investors, including pension plans, trusts, investment companies, 
private funds, endowments, foundations, and corporations.  For more information, please visit our website: 
www.investmentadviser.org.   
 
2
 Cross-Border Application of Certain Swaps Provisions of the Commodity Exchange Act, 77 Fed. Reg. 41214 

July 12, 2012), available at http://www.cftc.gov/ucm/groups/public/@lrfederalregister/documents/file/2012-
16496a.pdf.  
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proposed definition of “U.S. person” and proposed approach to “substituted compliance” with 
foreign swaps regulation:  

 
(a) The definition of “U.S. Person” is too broad because it includes non-U.S. entities 

with little nexus to the U.S. or U.S. swaps markets and does not limit the 
categories of U.S. persons to those entities listed in the guidance.  We request that 
the Commission modify the definition of “U.S. person,” and make it more 
consistent with the definition of “U.S. person” in Regulation S under the Securities 
Act of 1933 Act, as amended (“1933 Act”); 

(b) The Commission’s approach to substituted compliance is inefficient and will lead 
to duplicative and inconsistent global regulation.  We submit that the Commission 
should approach the concept of substituted compliance by considering 
comprehensive regulatory regimes rather than taking a rule-by-rule approach; and 

(c) The Commission should better coordinate with foreign regulators and the SEC as 
it works to develop requirements and guidance related to global swap transactions 
and regulation.  

 
A. Definition of “U.S. Person” Should Be Modified. 

 
According to the Commission, the “U.S. person” proposed definition is designed to 

reflect the extent to which swap activities or transactions have relevant effects on U.S. 
commerce.  The Commission proposes to define “U.S. Person” broadly, including, but not 
limited to, seven categories of persons or entities.3  Although the application of swaps 
provisions is to be limited to those activities outside the United States that have a direct and 
significant connection on U.S. commerce, the proposed definition goes beyond such a goal.  
Indeed, the definition would include non-U.S. entities with little nexus to the U.S. or U.S. 
swaps markets.   
 
  

                                                           
3 The proposed definition of “U.S. person” includes, but is not limited to:  
(i) any natural person who is a resident of the United States;  
(ii) any corporation, partnership, limited liability company, business or other trust, association, joint-stock 

company, fund, or any form of enterprise similar to any of the foregoing, in each case that is either (A) 
organized or incorporated under the laws of the United States or having its principal place of business in 
the United States (“legal entity”), or (B) in which the direct or indirect owners thereof are responsible 
for the liabilities of such entity and one or more of such owners is a U.S. person;  

(iii) any individual account (discretionary or not) where the beneficial owner is a U.S. person;  
(iv) any commodity pool, pooled account, or collective investment vehicle (whether or not it is organized or 

incorporated in the United States) of which a majority ownership is held, directly or indirectly, by a 
U.S. person(s);  

(v) any commodity pool, pooled account, or collective investment vehicle the operator of which would be 
required to register as a commodity pool operator under the CEA;  

(vi) a pension plan for the employees, officers, or principals of a legal entity with its principal place of 
business inside the United States; and 

(vii) an estate or trust, the income of which is subject to United States income tax regardless of source. 
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For example, prong (v) of the definition provides that any commodity pool, pooled 
account, or collective investment vehicle the operator of which “would be required to 
register” as a CPO is a U.S. person.  It is unclear whether under this prong a U.S. person 
includes all commodity pools of a registered CPO.  The Commission should confirm that this 
prong is limited to only those commodity pools that actually trigger the requirement for the 
operator to register as a commodity pool operator.  Otherwise, the Commission would be 
capturing many non-U.S. pooled vehicles managed by registered CPOs that have no nexus to 
U.S. persons because they have no U.S. investors and no direct and significant connection 
with activities in, or effect on, commerce of the United States, as required under Section 2(i) 
of the CEA.  These non-U.S. pools would be required to comply with various CFTC swap 
rules that may conflict with or duplicate non-U.S. rules to which these pools are also subject. 

 
Moreover, we are concerned that prong (iv) of the definition of U.S. person is too 

broad and poses overly burdensome compliance challenges.  Prong (iv) deems any 
commodity pool or collective investment vehicle with a majority ownership held directly or 
indirectly by U.S. persons to be a “U.S. person.”  As a practical matter, non-U.S. funds do not 
necessarily know their direct or indirect owners because such interests may be purchased 
through an intermediary unknown to the fund or may be held in omnibus accounts with many 
other owners.  Further, some non-U.S. funds are traded publicly and therefore cannot control 
who invests in the funds’ interests or how to determine their ownership.  Finally, it would be 
very difficult to determine “indirect” ownership in a number of fund structures (e.g., fund of 
funds).  In any event, such ownership does not necessarily indicate that the fund has a “direct 
and significant” connection with U.S. commerce.  Accordingly, this prong of the proposed 
definition should be narrowed or eliminated. 
 

In addition, the definition of “U.S. person” is overbroad and vague because it does not 
limit the categories of U.S. persons to those listed but rather allows for the expansion of the 
definition at any future time by interpretation or guidance of the Commission.  By stating that 
a “U.S. person” in the final rules “would include, but not be limited to” those persons or 
entities listed in the text of the Proposed Guidance, the Commission introduces an 
unacceptable level of uncertainty regarding the application of the swaps provisions to offshore 
swaps activities.  It fails to clearly identify those entities that will be subject to compliance 
with the final swaps provisions.  This uncertainty will cause market participants to spend an 
inordinate amount of resources trying to determine who is covered by the final swaps rules 
and how transactions should be structured to comply with appropriate U.S. or foreign laws 
applicable to the particular transaction.  Therefore, we urge the Commission to delete “but not 
be limited to” in the final guidance.  

 
Instead of the Commission’s proposed definition, we urge the Commission to define 

the term “U.S. person” in a similar manner to the definition in Regulation S.  Regulation S 
provides that Section 5 of the 1933 Act does not apply to offers or sales of securities that 
“occur outside the United States.”  The SEC has defined the concept of an offshore 
transaction and “U.S. person” under Regulation S with certainty over the years.  Non-U.S. 
funds that may now be considered commodity pools because they trade swaps have been 
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operating under the Regulation S regime for decades to identify U.S. persons that would be 
excluded from offers or sales of the fund in order to be considered an offshore fund that does 
not need to register its securities under the 1933 Act.  These firms and funds already have 
systems in place to identify non-U.S. persons under Regulation S.  Funds not organized or 
established in the U.S. and that are not offering or selling to U.S. persons (as defined in 
Regulation S) do not have a direct and significant connection with activities in, or effect on, 
U.S. commerce.  They should not be subject to CFTC rules in addition to the rules of their 
home jurisdiction. 

 
B. The Commission Should Modify Its Approach to Substituted Compliance.  

 
The Commission proposes to apply, on an ongoing and coordinated basis with foreign 

regulators, a substituted compliance regime to determine whether foreign regulatory 
requirements are designed to meet the same regulatory objectives as the Dodd-Frank Act.  We 
are concerned that the Commission’s approach will lead to possibly conflicting, duplicative, 
and/or onerous regulation of swaps market participants where foreign jurisdictions have 
enacted substantive and meaningful swaps reforms similar to the Dodd-Frank Act.4  The 
Commission proposes to determine that a non-U.S. entity can substitute compliance for a 
CFTC rule with a home jurisdiction rule on a rule-by-rule basis at the request of the entity or 
group of entities or at the request of a foreign regulator.   

 
The process described by the Commission for substituted compliance is cumbersome 

and inefficient.  The Commission should take a holistic approach to regulatory equivalence 
instead of conducting the proposed rule-by-rule, jurisdiction-by-jurisdiction approach.  We 
respectfully submit that the Commission should work with its foreign counterparts to evaluate 
the comparability of entire regulatory regimes.  The Commission has neither the resources nor 
the larger context to evaluate non-U.S. rules individually.  Indeed, a CFTC rule may not have 
a direct counterpart in another regulatory regime because the goal of a rule may be addressed 
with a different, but equally effective, mechanism.  A comprehensive approach that examines 
a jurisdiction’s entire regulatory regime would also be more consistent with principles of 
international comity.  In addition, it would be more efficient and provide more certainty for 
market participants for the Commission to determine that substituted compliance is 
appropriate once for each type of entity in each jurisdiction rather than on an application-by-
application basis.  An uncertain and burdensome system that leads in some cases to 
duplicative or conflicting rules for non-U.S. entities may lead such entities to avoid engaging 
in transactions with U.S. counterparties, as well as with certain foreign counterparties that 
may be subject to CFTC regulation under the Commission’s approach. 

 
 

                                                           
4 The Commission recognizes that applying the Dodd-Frank Act requirements to swaps conducted outside the 
United States involving a U.S. counterparty may result in two or more jurisdictions asserting authority over these 
swaps – with the counterparties potentially facing conflicting or duplicative regulatory requirements.  The 
Commission states it will “continue its efforts to address these issues through close coordination and consultation 
with its regulatory counterparts in other jurisdictions,” including through MOUs.  Proposed Guidance at 41235.   
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C. The Commission Should Coordinate More Closely with Other Regulators. 
 

While we appreciate the sense of urgency created by the Dodd-Frank Act’s directives 
with respect to swaps transactions, we are concerned that the Commission has not fully 
considered appropriate, comprehensive coordination with other regulators in developing the 
Proposed Guidance.  Specifically, we believe the Commission should coordinate more closely 
with the SEC on the SEC’s definition of U.S. person for purposes of regulating cross-border 
security-based swaps and other transactions under the SEC’s jurisdiction.  The SEC has not 
yet issued cross-border guidance on its closely connected issues, raising the possibility of 
inconsistent guidance.5  

 
Further, while we recognize the challenges facing the Commission in applying the 

Dodd-Frank Act swaps rules to global swaps transactions that may affect U.S. commerce, we 
note that many foreign regulators are still in the process of either considering or proposing 
regulation of the swaps markets in their home countries.  For example, it is not clear from the 
Proposed Guidance how swap transactions will operate in practice where non-U.S. 
counterparties are operating under multiple regulatory regimes and requirements (e.g., for 
clearing, margin, and reporting).  Therefore, we respectfully submit that the Commission 
delay final implementation of requirements relating to cross-border transactions until a more 
coordinated approach with the SEC and foreign regulators has been conducted.   

 
* * * * 

 The IAA appreciates the Commission’s consideration of our comments on the 
Proposed Guidance.  Please feel free to contact the undersigned or Karen Barr, IAA General 
Counsel, at (202) 293-4222 if we may provide any additional information regarding our 
comments. 
 

Sincerely, 
 

/s/ Monique S. Botkin 

Monique S. Botkin 
Assistant General Counsel 

 
cc: The Honorable Gary Gensler, Chairman 

The Honorable Jill E. Sommers, Commissioner 
The Honorable Bart Chilton, Commissioner 
The Honorable Scott D. O’Malia, Commissioner 
The Honorable Mark P. Wetjen, Commissioner 

                                                           
5 See Statement of General Policy on the Sequencing of the Compliance Dates for Final Rules Applicable to 

Security-Based Swaps Adopted Pursuant to the Securities Exchange Act of 1934 and The Dodd-Frank Wall 

Street Reform and Consumer Protection Act, SEC Rel. No. 34-67177 at 24 (June 11, 2012) (SEC will propose 
rules addressing the extent to which non-U.S. security-based swap market participants would be subject to the 
requirements arising from Subtitle B of Title VII of the Dodd-Frank Act by defining the scope of Title VII as it 
applies to these market participants and their security-based swap transactions involving the U.S. market.)   


