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April 26, 2010 
 
Via Electronic Mail 
 
James H. Freis, Jr. 
Director 
Financial Crimes Enforcement Network 
P.O. Box 39 
Vienna, VA 22183 
 

Re: Amendment to the Bank Secrecy Act Regulations – Reports of 
Foreign Financial Accounts; RIN 1506-AB08 

 
 
Dear Mr. Freis: 
 

The Investment Adviser Association (IAA)1 appreciates the opportunity to comment 
on the proposed rulemaking by the Financial Crimes Enforcement Network (FinCEN) to 
revise the regulations regarding the reports of foreign financial accounts.2  In 2009, the IAA 
sought guidance from the Internal Revenue Service (IRS) regarding the filing obligation of 
employees of investment advisers registered with the US Securities and Exchange 
Commission (SEC) and requested that the IRS expand the current exception applicable to 
employees of federally regulated banks to apply equally to all officers and employees of SEC-
registered investment advisers who have only signature authority over (but no financial 
interest in) foreign financial accounts in which client assets managed by their employers are 
held.   

 
The IAA applauds FinCEN for proposing a rule to exempt certain persons with 

signature or other authority over foreign financial accounts from filing reports.  In particular, 
we commend FinCEN for providing an exception for an officer or employee of an Authorized 
Service Provider (ASP) who only has signature or other authority over a foreign financial 
account owned or maintained by a registered investment company if the officer or employee 
has no financial interest in the account.  The exception for employees of an ASP, which is an 
entity that is registered with and examined by the SEC and provides services to an investment 

                                                      
1 The IAA is a not-for-profit association that represents the interests of investment adviser firms that are 
registered with the SEC.  IAA’s membership consists of investment advisory firms that manage assets for a wide 
variety of institutional and individual clients, including pension plans, trusts, investment companies, 
endowments, foundations, and corporations.  For more information, please visit our web site: 
www.investmentadviser.org. 
 
2 Financial Crimes Enforcement Network; Amendment to the Bank Secrecy Act Regulations – Reports of 
Foreign Financial Accounts, 75 FR 9944 (Feb. 26, 2010) (“Proposing Release”).   

http://www.investmentadviser.org/


company registered with the SEC, would permit employees of SEC-registered investment 
advisers who provide services to a registered investment company not to have to file a 
separate FBAR.3   

 
Similarly, FinCEN helpfully proposes to exempt an officer or employee of a financial 

institution that is registered with and examined by the SEC from the obligation to file a FBAR 
if he or she has only signature or other authority over a foreign financial account owned or 
maintained by the financial institution if the officer or employee has no financial interest in 
the account.  We are seeking clarification regarding the proposed provision to ensure that the 
exception would be available for employees of SEC-registered investment advisers when they 
are providing advisory services to clients other than a registered investment company.   

 
The text of the Proposing Release and the proposed General Instructions to the Report 

of Foreign Bank and Financial Accounts, Form TD F 90-22.1 (FBAR), refers to the personnel 
of a “financial institution” that is registered with and examined by the SEC or the Commodity 
Futures Trading Commission.  Currently, there is no specific definition for a “financial 
institution” in the General Definitions to the instructions to FBAR.4  Moreover, the proposed 
exception is provided with respect to accounts “owned or maintained by such financial 
institution” but does not clearly reference accounts owned or maintained by the clients of such 
an entity.   

 
Our previous letters to the Department of Treasury (which are enclosed) discussed at 

some length the reasons why the current bank employee exception should be extended to 
employees and officers of SEC-registered investment advisers.5  We expressed concern that a 
requirement to make individual FBAR filings and the potential penalties for failing to submit 
FBAR filings would impose an unreasonable burden on employees of SEC-registered advisers 
who may be deemed to have signatory or other authority over (but no financial interest in) 
foreign financial accounts given that Treasury already receives information regarding the 
foreign financial accounts.  We continue to believe that these investment advisory personnel 
who may have signature or other authority over (but no financial interest in) foreign financial 
                                                      
3 We also believe that there is no policy reason to require US persons who may have signature or other authority 
over (but no financial interest in) foreign financial accounts of non-US funds that are not marketed or sold to US 
persons to file an FBAR.  The IRS would have no policy interest in receiving information regarding accounts 
that are not for the benefit of any US person.  In these circumstances, US persons with signature or other 
authority are filing FBARs purely for technical compliance.  We recommend that when foreign financial 
accounts are not for the benefit of US persons, US persons who may have signature or other authority over (but 
no financial interest in) such foreign financial accounts should not have to file an FBAR.  For example, an 
employee of a SEC-registered adviser may have signature or other authority over a foreign financial account of 
an EU UCITS or other regulated fund that is not marketed to US investors in his or her position as an officer of 
such fund.   
 
4 The definition of “financial institution” in the Bank Secrecy Act does not include investment advisers.  FinCEN 
also has adopted its own definition of “financial institution” at 31 CFR 103.11(n), which is less inclusive than 
the definition in the BSA. 
 
5 Letter from Jennifer S. Choi, Assistant General Counsel, IAA, to Commissioner Douglas H. Shulman, on 
October 6, 2009 and letter from Jennifer S. Choi, Assistant General Counsel, IAA, to Commissioner Douglas H. 
Shulman, on July 31, 2009 .   
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accounts solely as a result of their employment with their SEC-registered investment advisory 
firms should be exempt from filing a FBAR.   

 
As recognized by Treasury in the context of a bank examined by a federal regulatory 

agency, the Treasury’s goal of tackling tax fraud and combating money laundering are not 
furthered by requiring an FBAR filing by an employee of a federally regulated entity, who 
within the scope of his or employment, has signature or other authority over (but no financial 
interest in) a foreign financial account.  As in the case of federally regulated banks, US 
persons (such as US funds and other US clients of investment advisers) and global custodian 
banks performing services for such persons would be obligated to make their own FBAR 
filings with respect to these accounts, as appropriate.  As a result, Treasury would have 
obtained all of the relevant information in the case of accounts managed by SEC-registered 
investment advisers.   

 
Moreover, although the text of the proposal is unclear, the discussions regarding the 

proposed exception in the Proposing Release seem to suggest that FinCEN intended the 
exception to cover employees and officers of SEC-registered investment advisers.  In the 
Proposing Release, FinCEN notes that the proposed exceptions are intended to apply to 
employees of entities that have a “federal functional regulator” and that relief is appropriate in 
light of the “federal oversight of these entities.”  Investment advisers registered with the SEC 
do have a federal functional regulator and, as discussed in our previous letters, are subject to 
oversight by the SEC for compliance with all applicable laws and other legal obligations.   

 
To confirm that advisers may take advantage of the exception, we request that 

FinCEN replace the term “financial institution” with “entity” in the text providing the 
exception for those with signature authority in § 103.24(f)(2)(ii).  In addition, FinCEN should 
include text clearly permitting an officer or employee of a SEC-registered adviser not to 
report that he or she has signature or other authority over a foreign financial account owned or 
maintained by a client of such entity or by such entity if the officer or employee has no 
financial interest in the account.  This additional language would ensure that the exception 
applies to situations in which an employee has signature authority over (but no financial 
interest in) an account of the client of the investment adviser.   

 
At a minimum, FinCEN should confirm in the adopting release that employees of 

SEC-registered investment advisers are eligible under the second exception with respect to 
both firm and client assets, even when the advisers are not acting as an ASP.   
 

*  *  *  *  * 
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The IAA appreciates FinCEN proposing rules to except certain persons with only 
signature or other authority over reportable accounts from the obligation to file an FBAR.  We 
appreciate the opportunity to provide our views on this issue and would be pleased to provide 
any additional information.  Please contact the undersigned or Karen L. Barr, General 
Counsel, at (202) 293-4222 with any questions regarding these matters.      
 

Respectfully submitted, 
 

/s/ Jennifer S. Choi 
 

Jennifer S. Choi 
Assistant General Counsel 

 
 
cc: Jamal El-Hindi 
 William Wilkins 
 Clarissa Potter 
 
 
 
Enclosures 


