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With a Call to Action for Accelerating Change
Posted to IAA Today on May 5, 2021

The investment advisory industry 
has made small, yet significant steps to-
ward diversity – but the pace of change 
has been slow, and women and racial 
and ethnic minorities remain under-
represented in both management and 
adviser roles, a new study by Cerulli As-
sociates and the Investment Adviser As-
sociation finds. 

Driving Diversity: Opportunities for 
Action in the RIA Marketplace found 
that gender and racial/ethnicity dis-
parities among independent and hybrid 
RIAs remain pervasive. Only 16 percent 
of their advisers are women, 3.8 per-
cent identify as Hispanic, 2.6 percent 
identify as Black or African American, 
and 2.1 percent identify as Asian. And 
while a slim majority (52 percent) of re-
spondents believed their firm is working 
to increase DEI, only 35 percent think 
those efforts have been successful. 

The study goes beyond the numbers 
to identify key challenges discouraging 
diverse candidates from entering and 
building successful careers in the in-
dustry. It suggests action items – both 
at the individual and firm level – to ad-
dress those barriers. And it outlines firm 
resources, support, and initiatives to in-
crease gender and racial/ethnic diver-
sity, including strategies to recruit and 
retain a more diverse workforce. 

“Our profession has a long way to 
go in matters of diversity, equity, and 
inclusion. It is imperative that we 
step up and confront these issues. 
Gathering relevant data is a crucial 
foundational step in addressing 
diversity in the wealth management 
industry, because it gives us an 
important tool to measure progress. 
This study not only tells us what 
the statistics are, it identifies where 
the pain points are and provides 
a starting point for minimizing or 
eliminating them.”

— IAA President & CEO Karen Barr

How One Adviser Built 
a DE&I Program that 
Works

While our industry is mak-
ing some progress, one IAA 
member that’s already well 
on its way toward making real, 
lasting change toward achieving 
diversity, equity, and inclusion is 
Boston-headquartered GW&K 
Investment Management. See 
the full story on how its program 
is working – and why – on  
page 13.

“Our profession has a long way to go 
in matters of diversity, equity, and inclu-
sion,” says IAA President & CEO Karen 
Barr. “It is imperative that we step up 
and confront these issues. Gathering 
relevant data is a crucial foundation-
al step in addressing diversity in the 
wealth management industry, because 
it gives us an important tool to mea-
sure progress. This study not only tells 
us what the statistics are, it identifies 
where the pain points are and provides 
a starting point for minimizing or elimi-
nating them.”

“Parity remains an uphill climb for 

https://www.investmentadviser.org/iaatoday/news/scorecard-diversity-ria-marketplace
https://www.cerulli.com
https://www.cerulli.com
https://www.investmentadviser.org/home
https://www.investmentadviser.org/home
https://higherlogicdownload.s3.amazonaws.com/INVESTMENTADVISER/aa03843e-7981-46b2-aa49-c572f2ddb7e8/UploadedImages/resources/dei/Driving-Diversity-IAA-Cerulli-Study-04-2021.pdf
https://higherlogicdownload.s3.amazonaws.com/INVESTMENTADVISER/aa03843e-7981-46b2-aa49-c572f2ddb7e8/UploadedImages/resources/dei/Driving-Diversity-IAA-Cerulli-Study-04-2021.pdf
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Tax Policy, ESG, DEI, Retirement, E-Delivery, and More
Member Support and Involvement is Crucial for IAA Advocacy

To keep members – and policymakers – informed 
of our legislative priorities and policy positions, we 
have created IAA Issues & Advocacy, a new sec-
tion on our website that details our positions on a 
range of issues that include the Value of Fiduciary 
Advice, Sustain-
able Investing, 
Retirement and 
Tax Policy, Mod-
ernizing Regula-
tion, Regulatory 
Impacts on Small 
Business, the im-
portance of Strat-
egy-Neutral Policy, 
Diversity & Inclu-
sion, and more. 

It also includes a number of additional useful 
links – perhaps most important among them a link 
to our online Take Action Now tool, which makes 
it easy for members to provide critical grassroots 
support for our legislative advocacy efforts. The tool 
allows you to quickly email messages of support to 
your Senators and Representatives, using prewritten 
messages that can be customized to the sender’s 
liking. 

There’s an old adage in Washington advocacy cir-
cles – “If you’re not at the table, you’re on the menu.” 
Clearly, we want and need to be at the table – influ-
encing the debate and helping shape the legislation 
on issues that impact us. With a new Administration 
and a new Congress, this is a prime opportunity to 
make our voices heard.

I urge you to get involved and support IAA advoca-
cy. There is much we need to accomplish, and we will 
have greater success if we join our voices together.

Karen Barr
IAA President & CEO

Posted to IAA Today on May 25, 2021 

The new Congress has been in ses-
sion just a few months – but already, a 
bill to collect diversity & inclusion data 
from larger regulated financial enti-
ties has won committee approval with 
our support. A wide-ranging retirement 
bill with dozens of provisions affect-
ing advisers and their clients has been 
marked up by a House committee. Leg-
islation to impose a financial transac-
tion tax has been introduced. Proposals 
regarding ESG investing, new disclosure 
mandates, e-delivery and more are un-
der serious consideration. 

This is a crucial moment for invest-
ment advisers to raise their voices – 
and raise the volume – on Capitol Hill. 
How debate on these issues progresses 
– and how legislation is developed – will 
have a lasting impact on advisory firms 
and their clients. 

That’s why I want to convey my 
thanks to IAA members who are joining 
our virtual 2021 Adviser Advocacy Day 
on June 10. Legislators say the voices 
they listen to most closely are those of 
their constituents – which is why your 
support of IAA advocacy is so important. 
Now is the time to impress upon Mem-
bers of Congress our industry’s impor-
tance to investors, the capital markets, 
the economy – and their constituents. 

Adviser Advocacy Day comes once a 
year – but we face legislative challenges 
year-round. Continuing member support 
and involvement is invaluable for build-
ing momentum for achieving the legisla-
tive goals that will benefit your firms and 
our industry as a whole. 

FROM THE PRESIDENT & CEO

Karen Barr 
IAA President & CEO

“There’s an old adage in 
Washington advocacy 
circles – ‘If you’re not 
at the table, you’re 
on the menu.’ Clearly, 
we want and need 
to be at the table – 
influencing the debate 
and helping shape the 
legislation on issues that 
impact us. With a new 
Administration and a 
new Congress, this is a 
prime opportunity to 
make our voices heard.”

https://www.investmentadviser.org/resources/iaa-issues-advocacy
https://www.investmentadviser.org/resources/iaa-issues-advocacy/value-fiduciary-advice
https://www.investmentadviser.org/resources/iaa-issues-advocacy/value-fiduciary-advice
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https://www.investmentadviser.org/resources/iaa-issues-advocacy/retirement-savings-tax
https://www.investmentadviser.org/resources/iaa-issues-advocacy/iaa-supports-effective-efficient-modern-regulation
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IAA Presents List of Critical Adviser Issues, Regulatory 
Challenges To New SEC Chair as He Formulates His 
Regulatory Agenda

• The IAA believes that the standards 
of conduct rulemaking package 
contains the tools to achieve its in-
vestor protection goals through the 
SEC’s meaningful interpretation, im-
plementation, and enforcement of 
its provisions. The IAA also supports 
the need for investor testing as to 
the effectiveness of Form CRS and 
stands ready to work with the Com-
mission to ensure the package as im-
plemented is effective in educating 
and protecting investors.

• The IAA supports policies that facil-
itate advisers’ ability to engage in 
sustainable investing, including de-
velopment of a framework for issuer 
disclosure to inform such investing. 

• The IAA supports promoting the val-
ues of diversity, equity, and inclu-
sion at all levels of the investment 
adviser industry.

• The IAA believes that regulation 
should be strategy-neutral. Invest-
ment advisers should have the flex-
ibility to consider factors and pursue 
investment strategies that best meet 
their client’s specific goals and policy 
should not explicitly or implicitly favor 
one type of investment strategy over 
another.

• The IAA also believes that regula-
tion should be technology neutral 
in order to foster innovation and ef-
ficiency in our capital markets, while 
maintaining investor protection. For 
example, as the SEC has recognized, 
the use of technology by digital advis-
ers to offer investment services does 
not change the fiduciary nature of 
their advice or the regulatory environ-
ment in which they operate.

Posted to IAA Today on May 19, 2021

Sustainable investing, proxy voting, 
modernization of the Custody and Pay-
to-Play Rules, e-delivery, investor testing 
of Form CRS, appropriate regulation of 
smaller advisers, effective coordina-
tion with other regulators, and promo-
tion of diversity, equity, and inclusion 
are among the issues the IAA is asking 
SEC Chair Gary 
Gensler to in-
clude in his regu-
latory priorities. 

In a May 17 
letter – its first 
formal commu-
nication with the 
new Chair – the 
IAA welcomed 
Gensler and out-
lined critical poli-
cy issues and regulatory challenges fac-
ing the approximately 13,000 federally 
registered fiduciary investment advisers 
under the SEC’s primary jurisdiction – 
noting that those challenges and how 
they are addressed impact those advis-
ers’ more than 42 million clients. 

“Fiduciary advice has never been 
more important to consumers’ ability 
to save and invest for the future,” IAA 
President & CEO Karen Barr wrote to 
Chair Gensler. “As fiduciaries, invest-
ment advisers have a special relation-
ship of trust and confidence with their 
clients, acting in their clients’ best inter-
est throughout and with respect to all 
aspects of their advisory relationship.” 

Policy Issues

The IAA letter lays out the following 
policy positions for Gensler to consider 
as he develops his regulatory priorities: 

• Smaller advisory firms face unique 
challenges as small businesses. The 
IAA recommends that the SEC con-
sider the economic impact of reg-
ulations on smaller advisory firms 
more carefully, and conduct a more 
realistic assessment of the cumula-
tive impact of policy and regulatory 
decisions on these firms’ businesses 
and their ability to serve the investing 
public.

• The IAA supports the dedication of ro-
bust SEC resources for investment 
adviser oversight. The IAA believes 
that the SEC – an experienced and 
accountable government regulator 
– is in the best position and should 
continue to provide direct oversight 
over advisers and should be appro-
priately funded to do so.

Recommendations for the SEC’s 
Regulatory Agenda

In its letter, the IAA supports “ad-
hering to the overarching principle of 
making regulations efficient, effective, 
and appropriately tailored to the stated 
objective. This includes applying more 
robust and comprehensive cost-benefit 
analyses to regulations, both new and 
old, as well as consideration of alterna-
tive approaches to regulation and fac-
toring in the complexity and cumulative 
effect of all applicable regulations.” 

The IAA made these specific recom-
mendations for the agency’s rulemak-
ing agenda:

• Modernization of the SEC’s frame-
work for delivery of required informa-
tion by facilitating e-delivery of cli-
ent communications as the default 
option.

Continued on page 5

Gary Gensler, SEC 
Chair

https://www.investmentadviser.org/iaatoday/news/iaa-presents-list-critical-adviser-issues-regulatory-challenges
https://higherlogicdownload.s3.amazonaws.com/INVESTMENTADVISER/aa03843e-7981-46b2-aa49-c572f2ddb7e8/UploadedImages/about/Comment_Letter_Compendiums/2021/May_17__2021_-_IAA_SEC_Dear_Chair_Letter_FINAL.pdf
https://higherlogicdownload.s3.amazonaws.com/INVESTMENTADVISER/aa03843e-7981-46b2-aa49-c572f2ddb7e8/UploadedImages/about/Comment_Letter_Compendiums/2021/May_17__2021_-_IAA_SEC_Dear_Chair_Letter_FINAL.pdf
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• Reconsideration by the SEC of recent 
actions that make it more difficult 
and more expensive for investment 
advisers to engage in proxy voting 
on behalf of their clients, or to use 
proxy advisory firms, and focus on im-
proving proxy infrastructure.

• Reconceptualization and rewriting of 
the Custody Rule under the Advisers 
Act to better achieve the goal of safe-
guarding client assets while reducing 
confusion. The IAA also recommends 
that the SEC adopt a principles-
based approach to the safekeeping 
of digital assets, which would allow 
for continued evolution in this space.

• Streamlining and updating the un-
necessarily complex Pay-to-Play 
Rule.

SEC Coordination with Other 
Regulators

Coordination and cooperation 
among regulatory agencies is crucial 
for addressing certain issues effectively 
and for minimizing the impact of con-
flicting regulatory requirements on ad-
visers. The IAA’s letter makes these spe-
cific recommendations in this regard:

• Unified, federal coordination to ad-
dress data breach, cybersecurity, and 
privacy regulation in order to create 
consistency and reduce complexity. 
A complex maze of federal and state 
requirements makes implementation 
and compliance extremely challeng-
ing and underscores the need for a 
uniform federal response.

• As the primary regulator of invest-
ment advisers with deep expertise 
in this area, the SEC should take the 
lead for the Financial Stability Over-
sight Council (FSOC) in evaluating 
any risks that may arise from asset 
management.

• Strong coordination and information 
sharing among both U.S. and interna-
tional financial regulators to ensure 
that requirements imposed benefit 
from shared expertise and minimize 
inconsistency.

The IAA’s complete letter to Chair 
Gensler is available online. Members 
with questions or comments regarding 
the letter should contact the IAA Legal 
Team at IAALegalTeam@investmentad-
viser.org. 

IAA Presents List of Critical Adviser Issues—continued from page 4

Executive Order on Climate Risk Directs DOL to Act on 
ESG, Proxy Rules by September

workers’ savings and pensions from cli-
mate-related financial risk.  

The Financial Stability Oversight 
Council (FSOC) is directed to assess 
climate-related financial risks and issue 
a report that discusses several issues, 
including “the necessity of any actions 
to enhance climate-related disclosures 
by regulated entities to mitigate climate-
related financial risk to the financial 
system or assets,” and a plan to imple-

Posted to IAA Today on May 25, 2021

President Biden has issued an ex-
ecutive order to advance the Admin-
istration’s policy of achieving clear, 
comparable, and accurate disclosure 
of climate-related financial risk, acting 
to mitigate that risk, and achieving an 
economy with net-zero emissions by 
2050. 

The executive order directs the Sec-
retary of Labor to consider issuing a pro-
posal by September 2021 to “suspend, 
revise, or rescind” the DOL’s ESG rule 
and proxy voting rule. As previously re-
ported in IAA Today, the DOL earlier an-
nounced that it would not be enforcing 
both rules, pending agency review. The 
IAA will continue to engage with the DOL 
as it reviews these rules and considers 
next steps. The DOL is also instructed to 
identify actions that would protect U.S. 

ment those actions. The report must 
also address the agencies’ approaches 
to incorporating the consideration of 
climate-related financial risk into super-
visory and regulatory activities. 

The executive order also directs gov-
ernment agencies not represented on 
FSOC to take actions related to climate-
related financial risk.

See Executive Order on Climate-Re-
lated Financial Risk (May 20, 2021). 

https://higherlogicdownload.s3.amazonaws.com/INVESTMENTADVISER/aa03843e-7981-46b2-aa49-c572f2ddb7e8/UploadedImages/about/Comment_Letter_Compendiums/2021/May_17__2021_-_IAA_SEC_Dear_Chair_Letter_FINAL.pdf
mailto:IAALegalTeam%40investmentadviser.org?subject=
mailto:IAALegalTeam%40investmentadviser.org?subject=
https://www.investmentadviser.org/iaatoday/news/executive-order-climate-risk-directs-dol-act-esg-proxy-rules-september
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/05/20/executive-order-on-climate-related-financial-risk/
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/05/20/executive-order-on-climate-related-financial-risk/
https://www.investmentadviser.org/iaatoday/news/dol-not-enforce-esg-proxy-rules-pending-agency-review
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/05/20/executive-order-on-climate-related-financial-risk/
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/05/20/executive-order-on-climate-related-financial-risk/
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Continued on page 7

women and Black, Indigenous, and 
People of Color (BIPOC) financial advi-
sors. Despite heightened attention on 
DEI, these groups remain vastly under-
represented among financial advisors,” 
says Marina Shtyrkov, senior analyst at 
Cerulli. “By understanding and address-
ing the barriers to entry and success, 
the investment advisory industry will be 
able to better serve clients with an ad-
visorforce that more accurately reflects 
the diversity in end-investor markets.”

Other key findings include:

• Work-life imbalance, limited repre-
sentation among leadership, and in-
sufficient mentoring are among the 
greatest challenges facing diverse 
advisers.

• To accelerate meaningful change, 
firms should consider a range of ac-
tions, such as building a DEI team 
to develop an action plan, offering 
unconscious bias training to staff, 
creating affinity groups for diverse 
advisers, funding scholarships for 
underrepresented candidates, and 
forging partnerships with community 
organizations.

• There are numerous opportunities 
for individuals to contribute to their 
firms’ and the industry’s DEI efforts, 
including acting as a mentor or spon-
sor to diverse advisers and volun-
teering for community activities that 
build awareness of the profession.

Driving Diversity: Opportunities for 
Action in the RIA Marketplace is avail-
able to view or download on the IAA 
website. 

Our Scorecard on Diversity in the RIA Marketplace—continued from front cover

About the Research

In 2020, the IAA partnered with Cerulli Associates to assess the current state 
of diversity in independent wealth management firms. As part of this study, Cerulli 
conducted qualitative interviews and online surveys of financial advisors, registered 
investment adviser (RIA) firm executives, and other professionals. While diversity 
covers a wide range of dimensions (e.g., age, gender, race, sexual orientation, abil-
ity), this study specifically focuses on the industry’s efforts to expand gender and 
racial/ethnic diversity among financial advisors.

https://higherlogicdownload.s3.amazonaws.com/INVESTMENTADVISER/aa03843e-7981-46b2-aa49-c572f2ddb7e8/UploadedImages/resources/dei/Driving-Diversity-IAA-Cerulli-Study-04-2021.pdf
https://higherlogicdownload.s3.amazonaws.com/INVESTMENTADVISER/aa03843e-7981-46b2-aa49-c572f2ddb7e8/UploadedImages/resources/dei/Driving-Diversity-IAA-Cerulli-Study-04-2021.pdf
https://www.investmentadviser.org/home
https://www.investmentadviser.org/home
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Our Scorecard on Diversity in the RIA Marketplace—continued from page 6
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SEC’s Crenshaw Warns of Unnecessary Burdens, Missed 
Opportunities, Bad Regulation Due to Regulatory “Data Gaps”
Calls for More Investor Testing of Form CRS

closures provided by broker-dealers un-
der Regulation Best Interest. She noted 
that while the SEC had conducted some 
investor testing of the relationship sum-
mary prior to its adoption, the SEC did 
not “follow up on indications that key as-
pects of the disclosures were not well-
understood by investors: specifically, 
the distinction between a relationship 
with a broker-dealer and one with an in-
vestment adviser.”

Crenshaw said investor testing would 
enable the SEC to assess the limits of 
disclosure as the primary means of in-
vestor protection. “Disclosure should 
not be used as an end run around the 
obligation to act in a client’s best in-
terest,” she said. “If there are areas in 
which even the best disclosures do not 
appear to provide a full understanding 
of key information, we should consider 
other ways to protect investors. This 
could potentially include eliminating 
certain practices that create conflicts of 
interest – particularly if conflict mitiga-
tion measures are not sufficiently pro-
tecting investors.”

Other areas identified by Crenshaw 
where the SEC could address regulatory 
data gaps include:

• Assessing the impact of regulations 
adopted by the SEC in recent years 
relating to private markets such as 
expanding the definition of Accredit-
ed Investor, allowing a larger group of 
investors access to private market in-
vestments, and permitting larger and 
more frequent private offerings.

• Completing the process of building a 
Consolidated Audit Trail (CAT). Cren-
shaw notes that while CAT is currently 
able to provide a comprehensive pic-
ture of trade and order activity to the 
SEC, it still lacks the customer and 
account information needed to get 

Posted to IAA Today on May 19, 2021

“Bad information, or a lack of in-
formation, can lead to bad regulation, 
which can result in both unnecessary 
burdens and missed opportunities.” 
That’s the key takeaway from SEC Com-
missioner Caroline Crenshaw’s key-
note address at the annual Conference 
on Financial Mar-
ket Regulation 
on May 14.  

“Data are es-
sential to what 
we do at the 
SEC… without 
data, no one at 
the SEC would be 
able to do their 
jobs well,” Cren-
shaw said, add-
ing that “serious harm can also come 
from regulating in the absence of rel-
evant data.

“Without information about the mar-
kets that the SEC regulates, we may fail 
to address problems in our markets, 
or even make them worse,” she said. 
“There is a cost if we fail to obtain the 
data we need to analyze and to under-
stand the markets – and while the cost 
may be difficult to quantify, it is very real.”

The Commissioner outlined spe-
cific areas where she believes the SEC 
should obtain more information to fa-
cilitate data-driven regulation. She also 
called on the SEC to collect data to as-
sess the effectiveness of required dis-
closures by conducting investor testing 
of the forms and disclosures investors 
actually receive and assessing investor 
comprehension, including interviews of 
real investors. 

Crenshaw specifically identified the 
need to conduct further investor testing 
of Form CRS, something the IAA contin-
ues to advocate for, as well as the dis-

a full understanding of what is hap-
pening in the markets. Crenshaw be-
lieves that completing CAT would bet-
ter enable the SEC to understand 
and address issues related to market 
manipulation, market structure, and 
order routing.

• Implementing the SEC’s security-
based swaps reporting framework 
and assessing whether the data re-
ported under this framework is suffi-
cient to detect the build up and con-
centration of risk exposures.

• More easily detecting abuses of 10b5-
1 plans by adding a requirement for 
corporate insiders to disclose elec-
tronically when they sell restricted 
shares under Rule 144 and to dis-
close the date the plan was adopted. 

• Improving information available to in-
vestors in the municipal bond and 
corporate bond space.

• Obtaining comparable, reliable, and 
decision-useful disclosures by corpo-
rate issuers on Environmental, So-
cial, and Governance measures.

“While we have relied on data to the 
degree we have data, we need to ensure 
that we have sufficient and accurate in-
formation to regulate effectively across 
the board,” Crenshaw said. “And in the 
areas I have identified, I think we need 
more data to ensure that the actions 
we take to advance the SEC’s mission 
– protecting investors, maintaining fair, 
orderly and efficient markets, and fa-
cilitating capital formation – accomplish 
those goals.

“In other words,” she concluded, “I 
want to make sure we are not making 
rules requiring people to wash their gro-
ceries.” 

Caroline Crenshaw, 
SEC Commissioner

https://www.investmentadviser.org/iaatoday/news/sec-crenshaw-warns-unncessary-burdens-missed-opportuities-bad-regulatory
https://www.sec.gov/news/speech/mind-the-data-gaps
https://www.sec.gov/news/speech/mind-the-data-gaps
https://www.sec.gov/dera/announcement/dera_event-051321_8th-annual-conference-fin-market-reg
https://www.sec.gov/dera/announcement/dera_event-051321_8th-annual-conference-fin-market-reg
https://www.sec.gov/dera/announcement/dera_event-051321_8th-annual-conference-fin-market-reg
https://www.investmentadviser.org/iaatoday/news/iaa-presents-list-critical-adviser-issues-regulatory-challenges
https://www.investmentadviser.org/iaatoday/news/iaa-presents-list-critical-adviser-issues-regulatory-challenges


J U N E  2 0 2 1I A A  N E W S L E T T E R -  9  -

SEC Investment Management Highlights Focus Areas in 
Statement on Funds Investing in Bitcoin Futures 

whether the market “is appropriate-
ly supporting mutual fund investment 
in Bitcoin futures” given regulatory 
requirements regarding liquidity. The 
staff also plans to review funds’ abil-
ity to liquidate positions in Bitcoin fu-
tures to meet redemption requests, 
and review fund liquidity classifica-
tions of Bitcoin futures in compliance 
with the liquidity rule.

• Derivatives: The staff will review 
fund derivatives’ risk management 

and the extent of leverage obtained 
through derivatives.

• Valuation: The staff plans to moni-
tor fund valuations of Bitcoin futures 
holdings, the impact of fund partici-
pation in the Bitcoin futures mar-
ket on valuations, and the impact of 
any disruptions in the Bitcoin futures 
market on valuations.

• Fraud and Manipulation: The staff 
will assess the potential for fraud or 
manipulation in Bitcoin markets.

ETFs: The staff also plans to consid-
er whether the Bitcoin futures market 

Posted to IAA Today on May 19, 2021

The SEC’s Division of Investment 
Management (IM) staff has issued a 
statement regarding registered funds 
investing in the Bitcoin futures market. 
The statement refers to the staff’s Janu-
ary 2018 letter on fund holdings of digi-
tal assets, in which it raised questions 
regarding valuation, liquidity, custody, 
potential manipulation, and other risks. 
The statement discusses the develop-
ment of the Bitcoin futures market since 
that time, including that the market 
“has produced a reportable 
price for Bitcoin futures” and 
“has not presented the cus-
tody challenges associated 
with some cryptocurrency-
based investing because the 
futures are cash-settled.” The 
statement also describes re-
sponses the staff received to 
its 2018 letter, including that 
several registered funds have 
focused on cash-settled Bit-
coin futures that are traded on 
a CFTC-regulated exchange.

For mutual funds invest-
ing in Bitcoin futures, the staff 
in IM and the Division of Ex-
aminations intend to closely 
monitor these funds’ investment advis-
ers’ ongoing compliance with the Invest-
ment Company Act and related rules 
and other federal securities laws, with 
a top priority on investor protection and 
ongoing compliance. IM staff is also co-
ordinating efforts to monitor the impact 
of mutual funds’ investment in Bitcoin 
futures with the Divisions of Examina-
tions and Economic and Risk Analysis. 
As part of that monitoring, they expect 
to review the following:

• Liquidity: The staff plans to analyze 
the “liquidity and depth” of the Bit-
coin futures market and consider 

“could accommodate” ETFs. The con-
cern here is that ETFs, unlike mutual 
funds, “cannot prevent additional inves-
tor assets from coming into the ETF if 
the ETF becomes too large or dominant 
in the market, or if the liquidity in the 
market starts to wane.”

Mutual Funds and Closed-End 
Funds: For mutual funds, the staff 
states that investment in Bitcoin fu-
tures should be pursued only by mutual 
funds with “appropriate strategies that 

support this type of 
investment and full 
disclosure of materi-
al risks.” Closed-end 
funds do not face the 
same liquidity issues 
as open-end funds, 
and the staff en-
courages closed-end 
funds that plan to 
invest in the Bitcoin 
futures market to 
consult with the staff 
prior to filing a regis-
tration statement. 

The staff intends 
to be transparent 
about its approach 

to registered funds’ investment in digital 
assets to avoid market uncertainty and 
promote a level playing field for funds, 
consistent with the protection of inves-
tors. The staff also cautions fund inves-
tors that Bitcoin, including gaining expo-
sure through the Bitcoin futures market, 
is “a highly speculative investment” and 
that investors should consider the vola-
tility and the “lack of regulation and po-
tential for fraud or manipulation in the 
underlying Bitcoin market.”  

See Staff Statement on Funds Reg-
istered Under the Investment Company 
Act Investing in the Bitcoin Futures Mar-
ket (May 11, 2021). 

https://www.investmentadviser.org/iaatoday/news/sec-investment-management-highlights-focu-areas-funds-investing-bitcoin-futures
https://www.sec.gov/news/public-statement/staff-statement-investing-bitcoin-futures-market
https://www.sec.gov/divisions/investment/noaction/2018/cryptocurrency-011818.htm
https://www.sec.gov/divisions/investment/noaction/2018/cryptocurrency-011818.htm
https://www.sec.gov/news/public-statement/staff-statement-investing-bitcoin-futures-market#_ftn2
https://www.sec.gov/news/public-statement/staff-statement-investing-bitcoin-futures-market#_ftn2
https://www.sec.gov/news/public-statement/staff-statement-investing-bitcoin-futures-market#_ftn2
https://www.sec.gov/news/public-statement/staff-statement-investing-bitcoin-futures-market#_ftn2
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SEC’s Lee Tackles Climate & ESG Disclosure,  
Data Collection, Private Market Reforms

alone simply does not mandate its dis-
closure.”

The second “myth” is that the pub-
lic can rest assured that companies 
are always disclosing climate- and ESG-
related information when there is a 
duty to disclose it. Lee explained that 
companies, their lawyers, and auditors 
sometime incorrectly determine that in-
formation is not material. Thus, a lack 
of specific disclosure requirements “will 
fall short of eliciting information mate-
rial to reasonable investors.”

Lee also challenged the idea, cap-
tured in the third “myth,” that the SEC’s 
disclosure requirements must be limit-
ed to material information. Instead, she 
argued that the SEC has the authority to 
require disclosures that are in the public 
interest and for investor protection. She 
highlighted other examples of disclo-
sures required by the SEC that may not 
be material to every company, including 
information on share repurchases and 
executive compensation.

Finally, “myth” four is the argument 
that climate and ESG matters are social 
or political concerns, and not material 
to investors’ voting or investment de-
cisions. She emphasized that climate 
change risks are supported by science, 
and that an issue that has political or so-
cial significance can also be material. “If 
anything,” she said, “it’s the insistence 
that science and data must or should be 
ignored that appears questionable.”

Lee encouraged feedback on her 
March 2021 request for input on these 
disclosures. The IAA plans to submit a 
response to the request. 

Lee’s second speech, to state regu-
lators, focused on investor protection 
concerns and the importance of data in: 
(i) the implementation of Reg BI; (ii) the 
“gamification” of trading; and (iii) retail 
investor access to the private markets. 
Her remarks focused primarily on the 
private markets and the need for re-

Posted to IAA Today on May 25, 2021

SEC Commissioner Allison Herren 
Lee continued to lay out her views on 
climate- and ESG-related disclosure and 
her investor protection concerns relat-
ing to implementation of Regulation 
Best Interest (Reg BI), the “gamifica-
tion” of trading, and access to the pri-
vate markets in two important speeches 
in recent days. 

In a speech titled “Living in a Mate-
rial World: Myths and Misconceptions 
about ‘Materiality’,” Lee discussed 
the concept of materiality in corporate 
disclosures. In general, information is 
considered material if a reasonable in-
vestor would consider it important. She 
then addressed several “myths and mis-
conceptions” related to the concept of 
materiality, and called on the audience 
of accountants, auditors, attorneys, and 
other professionals “with deep knowl-
edge concerning public company ac-
counting and other disclosures” to pro-
vide advice, thoughts, and expertise as 
the SEC “endeavor[s] to craft a rule pro-
posal for climate and ESG disclosures.” 

According to Lee, the first and most 
prevalent “myth” is that companies are 
already required to disclose ESG infor-
mation that is material to investors. 
“This is simply not true,” said Lee, and it 
“reflects a fundamental misunderstand-
ing of the securities laws.” Companies 
are not required to reveal all material in-
formation. They are only required to dis-
close information when there is a spe-
cific duty to disclose it. A duty to disclose 
may come from an SEC requirement, 
like Regulation S-K for corporations, 
or from a duty to make other company 
statements accurate and not mislead-
ing. There are few specific disclosure 
requirements related to climate or other 
ESG matters, said Lee: “The bottom line 
is that absent a duty to disclose, the im-
portance or materiality of information 

forms “to enhance investor protection 
and increase visibility” into those mar-
kets. Lee also very briefly addressed 
ESG in this speech. 

Regulation Best Interest. Lee ob-
served that the SEC, FINRA, and the 
states are all actively focusing on Reg BI 
in their examinations, saying that “those 
exams should provide a reliable source 
of data we can mine to consider the ef-
fectiveness of the rules as well as po-
tential enhancements.” She noted that 
the SEC is now in a position to conduct 
investor testing and use analytical tech-
niques to begin assessing the effective-
ness of Form CRS and other disclosures 
under Reg BI. 

The “Gamification” of Trading. 
While app-based investing “can en-
hance investor access to the market, 
and can even be used as investor edu-
cation tools,” the SEC “need[s] to give 
careful attention to how those apps, 
websites, and broker platforms are de-
signed and operated” for whether they 
distort investor perception about the 
consequences and risks of investing. 
Lee noted the market dynamics among 
a higher trading volume, the trading of 
riskier options products, and broker-
dealers’ profits. She questioned wheth-
er more disclosure would be sufficient 
to address the potential conflicts of in-
terest that may put retail investors at a 
structural disadvantage.

Private Markets. Lee emphasized 
that the SEC’s policymaking must be 
informed by data so as to ensure that 
investors are protected and small busi-
nesses are supported in the private 
markets. She discussed two key private 
market reforms that she believes the 
SEC should consider implementing:

Continued on page 11

https://www.sec.gov/news/public-statement/lee-climate-change-disclosures
https://www.sec.gov/news/speech/lee-2021-section-19d-conference?utm_medium=email&utm_source=govdelivery
https://www.investmentadviser.org/iaatoday/news/sec-lee-tackles-climate-esg-disclosure-data-collection-private-market-reforms
https://www.sec.gov/news/speech/lee-living-material-world-052421
https://www.sec.gov/news/speech/lee-living-material-world-052421
https://www.sec.gov/news/speech/lee-living-material-world-052421


J U N E  2 0 2 1I A A  N E W S L E T T E R -  1 1  -

SEC’s Lee Tackles Climate & ESG Disclosure—continued from page 10

 Accredited Investor Wealth Thresh-
olds. Lee called for the SEC to update 
and index to inflation the income and 
net worth thresholds in the accredit-
ed investor definition. She noted that 
these thresholds no longer function 
as intended, and should be modern-
ized to ensure they remain an effec-
tive investor protection tool.

 Reform Regulation D. Lee also 
called for the SEC to finalize its 2013 
proposed amendments to Regulation 
D, Form D, and Rule 156 to enhance 
visibility into private market practices 
and potential risks. In particular, she 
believes the SEC should consider the 
following:

 1.   Condition the Rule 506(c) ex-
emption on filing Form D. Lee 
pointed to the data gap in offer-
ings under Regulation D. Form D 
does not currently provide a reli-
able means for regulators to de-
termine whether an issuer ad-
vertising an unregistered offering 
with a general solicitation is at-
tempting to comply with Regu-
lation D because of filing non-
compliance. Lee suggested that 
concerns about rescission of an 
offering resulting from the loss 

of the exemption could be ad-
dressed through the judicious use 
of waivers for inadvertent or good 
faith non-compliance.

 2.   Change the timing of Form D 
filings. Lee noted that regulat-
ing and analyzing Regulation D 
offerings could be improved by 
requiring an advance filing for 
Rule 506(c) offerings and a sim-
ple closing amendment for Rule 
506(b) and (c) offerings.

 3.   Collect additional information 
on Form D. According to Lee, en-
hancing the information available 
on Form D would enable regu-
lators to better evaluate market 
practices. This could include, for 
example, the number and type 
of accredited investors, amounts 
raised from non-accredited inves-
tors, methods used to verify ac-
credited investor status, the issu-
er’s website and control persons, 
and the type of general solicita-
tion.

 4.   Require legends on Rule 506(c) 
written general solicitation ma-
terials and their filing. Lee sug-
gested that requiring legends on 

advertising materials would bet-
ter inform investors whether they 
qualify for an offering and the po-
tential risks. In addition, requiring 
the filing of these materials would 
allow regulators to better under-
stand how Rule 506(c) is being 
used and to evaluate the claims 
made in advertising materials.

Lee concluded by noting that the rise 
of digital assets will likely contribute 
to even more reliance on Rule 506(c) 
when new launches of these products 
involve the sale of securities. Because 
general solicitation is used for such of-
ferings, Lee cautioned that “[w]e cannot 
afford to allow this blind spot to grow.” 

The IAA commented on the SEC’s 
2013 proposal, including opposing the 
proposed Rule 506(c) pre-filing require-
ments. See IAA Letter to SEC on Amend-
ments to Regulation D, Form D, and 
Rule 156 under the Securities Act (Sept. 
23, 2013).

 
See Living in a Material World: Myths 

and Misconceptions about “Materiality” 
(May 24, 2021); and Leveraging Regu-
latory Cooperation to Protect America’s 
Investors (May 21, 2021). 

SEC to Increase AUM and Net Worth Thresholds for 
Qualified Clients 

The Dodd-Frank Act requires the SEC 
to adjust the dollar amount thresholds 
of the rule every five years to account for 
inflation. The SEC’s order would increase 
the dollar amount of the assets-under-
management test from $1,000,000 to 
$1,100,000 and would increase the 
dollar amount of the net worth test from 
$2,100,000 to $2,200,000. 

It is anticipated that the effective 
date will be 60 days following the order 

Posted to IAA Today on May 18, 2021

The SEC has published a notice that 
it intends to make an inflation adjust-
ment to the assets-under-management 
and net worth tests in the definition of 
“qualified client” under the Advisers Act. 
This definition is a critical part of the 
rule that permits investment advisers 
to charge performance-based fees to 
qualified clients. 

date, and the order date is expected to 
be in early June. The SEC indicated that, 
for advisory relationships entered into 
prior to the order’s effective date, the 
dollar amount test adjustments “would 
not generally apply retroactively.” 

See Performance-Based Investment 
Advisory Fees, Release No. IA-5733 
(May 10, 2021). 

https://higherlogicdownload.s3.amazonaws.com/INVESTMENTADVISER/aa03843e-7981-46b2-aa49-c572f2ddb7e8/UploadedImages/publications/130923cmnt.pdf
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https://www.sec.gov/news/speech/lee-living-material-world-052421
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https://www.sec.gov/rules/other/2021/ia-5733.pdf
https://www.sec.gov/rules/other/2021/ia-5733.pdf
https://www.sec.gov/rules/other/2021/ia-5733.pdf
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The IAA has launched a series of webinars to explain and explore the significant elements of the new 
Investment Adviser Marketing Rule, the new opportunities it creates and the new requirements it 
imposes. We will add webinars to this series throughout the rule’s 18-month implementation period. 

A new Administration and a new Congress mean a new focus on a 
wide range of issues affecting investment advisers – ESG, a financial 
transaction tax, carried interest, changes to capital gains, advisory 
fee deductibility, asset manager diversity, new disclosure mandates, 
e-delivery, retirement changes, and more. 

How debate on these issues progresses – and how legislation on 
these issues is developed – will have lasting impact on advisory firms 
and their clients, so it’s crucial that we make our voices heard on 
Capitol Hill. Legislators say the voices they listen to most closely are 
those of their constituents – which is why it’s critically important that 
you join us for our 2021 Adviser Advocacy Day on Thursday, June 10. 

Participation is free, but advance registration is required.

Unlike previous years when we visited legislators’ offices in person, this year’s Adviser 
Advocacy Day will take place virtually. Attendees will be grouped and matched with 
legislators based on their work address and can expect to participate in three to five 
virtual meetings with lawmakers and/or their staffs, which will take 15-20 minutes each.

One week in advance, you will gain access to our Adviser Advocacy Day portal that 
includes:

•  Your schedule
•  Zoom links to all meetings
•  Talking points and brief position papers on priority issues
•  Industry economic and employment data for your state
•  Contact information for attendees in your meetings

How Our  
Virtual Program 

Works

REGISTER NOW

For Sponsorship Opportunities: Contact Alex Ioannidis at alex.ioannidis@investmentadviser.org.

https://www.investmentadviser.org/events/event-registration#/eventRegistration/91ee0380-1c58-ea11-a811-000d3a8c9bad
mailto:alex.ioannidis%40investmentadviser.org?subject=


One Adviser’s Campaign for Diversity, Equity & Inclusion:
How GW&K and its Employees Built a Program that Works

years into a formal diversity program, 
the firm is seeing tangible results. 

Nuno Fernandes, partner and equity 
portfolio manager at GW&K, explained 
that “Our firm had instinctively already 
been run as a diverse firm with a lot of 
the principles of D&I built into our cul-
ture, thanks to co-founder and current 
CEO and CIO Harold Kotler, who has al-

Posted to IAA Today on May 12, 2021

“Having diverse perspectives is fun-
damental to good decision-making — 
and diversity is essential to a company’s 
success,” Diamond Hill Capital Manage-
ment’s General Counsel Carlotta King 
told attendees at the 2021 IAA Invest-
ment Adviser Compliance Conference in 
March, expressing a sentiment that is 

rapidly gain-
ing currency 
in corporate 
and govern-
ment policy 
circles. 

But King 
also noted, 
in a session 
called Diver-
sity, Equity, 
and Inclusion 
in the Invest-
ment Man-
agement In-
dustry, that 

while the financial industry is having 
conversations about diversity, there’s a 
lag in long-term commitments on which 
firms can be held accountable. 

The latest research – including a 
new study by the IAA and the research 
firm Cerulli Associates – bears out her 
statement. Some progress is being 
made. But the financial services indus-
try still has a lot of work to do. 

One IAA member that’s already well 
on its way toward making real, last-
ing changes is Boston-headquartered 
GW&K Investment Management. Two 

ways valued diversity.”
But in 2019, GW&K recognized that 

it needed to do more and began to think 
through an official diversity and inclu-
sion (D&I) plan. When the pandemic 
hit in early 2020, its associated chal-
lenges slowed down progress on some 
initiatives across the firm, including on 
D&I. But the disparate impacts of the 
pandemic, and the deaths of George 
Floyd and Breonna Taylor shortly af-
ter, underscored the fact that this work 
couldn’t wait and reignited the compa-
ny’s efforts.

Setting the Stage

The first step of their process was 
a company-wide anonymous survey to 
identify what staff saw as priorities for 
D&I within the firm, to hear about any 
relevant experiences that employees 
might have had, to collect ideas for the 
structure of a D&I initiative, and to of-
fer a call for volunteers to help lay the 
groundwork for the initiative. The re-
sponse to the survey was an impres-
sive 97 percent of employees, and the 
feedback they received helped solidify a 
direction for their work.

Lewis Collins, partner and general 
counsel, explained, “In the survey, peo-
ple said by and large that we’ve created 
a cohesive and welcoming work environ-
ment. But, in the past, there had been 
isolated incidents of comments that 
were perceived as sexist or racist or 

Continued on page 14

GW&K Partner and Equity 
Portfolio Manager Nuno 
Fernandes: 

“Our industry is largely white and 
male, and if you don’t make a 
targeted effort to hire a diverse 
staff, you won’t.”

Carlotta King, General 
Counsel, Diamond Hill 
Capital Management 

DIVERSITY, 
EQUITY & 
INCLUSION
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otherwise unacceptable in an equitable 
organization. Hearing the past feedback 
allowed us to go back to our employees 
and say ‘we hear you,’ and clarify that 
our values require inclusivity at all times 
within and outside our firm — and that’s 
not negotiable.”

Based on the results of the survey, 
GW&K developed a formal policy to pro-
mote diversity and inclusion through 
three primary avenues: (1) education, 
(2) resources, and (3) recruiting and 
engagement, and created a D&I Com-
mittee, which Fernandes and Collins 
volunteered to oversee, to lead the 
work. In addition to the D&I Committee, 
there are three affinity groups — desig-
nated spaces for members to voice their 
opinions and help the company’s lead-
ership understand the group’s unique 
perspective: LGBTQ Alliance, People of 
Color Network, and Women in Finance, 
as well as four task forces: Hiring, Men-
toring, Education and Training, and Vol-
unteering.

The 16-member D&I Committee 
reviews GW&K’s policies, procedures, 
employee benefits, professional oppor-
tunities, hiring processes, and other 
matters relating to the firm’s business. 

In conjunction with the task forces and 
affinity groups, they also find opportu-
nities to make an impact in their local 
community by supporting nonprofit or-
ganizations working in the diversity and 
inclusion space.

Any employee of the firm may join 
the D&I Committee and any or all of the 
task forces or affinity groups. Currently, 
there are more than 70 staff participat-
ing in one or more of these groups — al-
most 50 percent of the firm. Staff are 
encouraged to participate as long as 
they continue to be passionate about 
the work. However, the leadership of 
each affinity group or task force serves 
a two-year term with a six-month tran-
sition period to ensure both continuity 
of work and diversity in leadership and 
ideas. According to Fernandes, this ap-
proach was also designed to “empower 
the employees to have an impact on the 
culture.”

Fernandes also explained that em-
ployees expressed a desire to “create a 
structure where people working on their 
group’s mission could do so indepen-
dently and avoid bottlenecks.” To that 
end, each group operates under the 
principles of “holacracy,” which empow-
ers the members to own and creatively 
design the mission, objectives, goals, 
and action items of their group.

The Progress So Far

A major part of GW&K’s D&I initia-
tive — and one of the most highly re-
garded among staff — is a mentorship 
program. The 
Mentoring Task 
Force started 
this program 
to “support the 
personal and professional growth of 
GW&K employees by facilitating mentor-
ing relationships that provide opportuni-

ties for reflection, self-examination and 
teach practical leadership skills.”

Mentees gain the benefit of learning 
from a senior staff member who shares 
similar areas of interest and compatibil-
ity to help foster their own professional 
growth. For their part, mentors are help-
ing to shape the next generation of fi-
nancial professionals and the future of 
the company. GW&K created guides for 
both mentors and mentees and sup-
ported mentors to participate in leader-
ship coaching to ensure that they are 
providing the best possible experience 
for their mentees.

The first six-month iteration of the 
program saw 22 pairs of mentors and 
mentees — about 25 percent of the 
staff — involved. The second session will 
kick off next month, meaning that in the 
first two years of the program, GW&K 
expects that nearly half of its staff will 
have participated.

The Education and Training Task 
Force, in collaboration with the affinity 
groups, launched a monthly speaker 
series. To date, speakers have led dis-
cussions on the LGBTQ+ community, 
gender and sexuality, religion, women’s 
leadership, and microaggressions — a 
series that has been highly attended 
and well-received.

COVID-19, of course, made volun-
teering tricky over the past year. But 
the GW&K Volunteering Task Force 
teamed up with a local nonprofit, the 
Greater Boston Food Bank, for a virtual 
fundraising drive. More than 60 per-
cent of GW&K employees participated. 
Through their donations and a longtime 
GW&K corporate matching program, 
the team was able to raise almost 
$45,000 for the food bank, to provide 
nearly 130,000 meals to local families 
in need. The feedback on this opportu-
nity was swift and clear: GW&K staff are 
already looking forward to volunteering 
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Collins shared that GW&K’s clients 
are increasingly showing an interest 
in how the firm is promoting D&I and 
reaching out to ask about the firm’s 
work in this area. The team has cre-
ated a public webpage to summarize 
their commitment to D&I objectives and 
goals that staff are encouraged to share 
with clients and potential new hires. Ac-
cording to Collins, this also ensures that 
“we always have a consistent message 
and are saying the truth — not embel-
lishing the facts to please others.”

Additionally, the firm is taking a look 
at its external partners and vendors to 
identify their efforts to promote D&I as 
well, and encouraging them to create 
their own plans if they aren’t already 
working on one.

Advice

For other firms that are interested in 
developing their own D&I initiatives, Fer-
nandes and Collins offer some advice.

 
• Start with a survey to find out what 

your staff see and experience on a 
daily basis. From those results, find 
a starting core group of people for 
whom the culture is extremely impor-
tant to build the initiative’s founda-
tion.

• Be wary of off-the-shelf solutions, 
which may not exactly fit your cul-
ture or specific areas of need. Collins 
notes, “For every firm, this work will 
take its own form — there is no one 
size fits all solution.”

• Even though initiatives should fit your 
firm, you don’t have to re-invent the 
wheel. “Draw on other firms for ideas 
that have worked for them. The IAA 
Exchange, where IAA members can 

Continued on page 16

Continued from page 13

more and are excited to add in-person 
events once it’s safe to do so.

For GW&K, and many other firms, 
hiring is likely to be the area where 
progress moves somewhat slower due 
to an extremely low turnover rate — so, 
accordingly, the demographics of its 
staff change slowly. However, the Hiring 
Task Force, led by its head of Human Re-
sources, is working on policies and pro-
cedures changes that Collins describes 
as “doing the groundwork now for things 
that may not come to fruition until later,” 
but which are still a critical piece of their 
work.

Specifically, the firm is working on 
building relationships with recruiters 
and other organizations dedicated to 
representing underrepresented minori-
ties, such as Historically Black Colleges 
and Universities, the National Society of 
Hispanic MBAs and other local organi-
zations and schools, to identify poten-
tial candidates. Building these relation-
ships is critical, because as Fernandes 
notes, “Our industry is largely white and 
male, and if you don’t make a targeted 
effort to hire a diverse staff, you won’t.” 
While the firm is not mandating diverse 
hires or setting a quota, it does suggest 
looking at the makeup of the broader 
population as you begin to set goals for 
internal diversity at all levels.  

Evaluation and Next 
Steps

When launching new initiatives like 
GW&K’s D&I work, it’s important to 
routinely check in on effectiveness and 
progress. To that end, the team com-
pleted a survey this month to collect 
feedback on their efforts so far.

Recognizing that some statistics will 
be slower to change, such as the diver-
sity of staff, the team identified other 
data points that indicate progress along 

GW&K Partner and General 
Counsel Lewis Collins says 
clients are increasingly showing 
an interest in how the firm is 
promoting diversity and inclusion 
and reaching out to ask about the 
firm’s work in this area.
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the way. For example, GW&K looked at 
the number of participants in mentor-
ship, volunteer, and education activi-
ties and subjective feedback on those 
events. So far, the feedback has been 
positive, though they noted that con-
structive feedback or disagreement is 
also helpful to identify any parts of their 
work that may miss the mark. GW&K 
and the firm’s CEO, Harold G. Kotler, 
are also a recent signatory to the CEO 
Action for Diversity & Inclusion initiative 
(www.ceoaction.com), in support of ad-
vancing diversity, equity and inclusion in 
the workplace.  
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speak to each other about topics like 
D&I and have access to some excel-
lent materials produced by the IAA 
and its members, are extraordinarily 
valuable resources,” said Collins.

• Know that it’s okay to make mistakes, 
and it’s okay to not know what you’re 
doing all of the time so long as you 
operate with a pure heart and convic-
tion in your purpose. “Embrace mis-
takes — nobody does this perfectly. 
If there are no mistakes, someone’s 
not being honest,” said Fernandes.

• To set yourself up to be truly repre-
sentative and equitable, Fernandes 
says that companies should “con-
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sider who’s not at the table” — and 
make changes accordingly.

And finally, though Collins and Fer-
nandes said they didn’t encounter 
much, be prepared for pushback from 
some staff. Some employees do not 
think the workplace is the right space 
for education on social issues. 

As Fernandes said, “In order to have 
a successful D&I initiative, you have 
to prepare the culture.” It’s important 
to set some ground rules to help miti-
gate this pushback and create a culture 
of change. For example, Collins noted, 
“Different people have different levels 
of tolerance for the range of speakers 
we bring in, but we ask them to go into it 

with an open mind regardless.” 
Fernandes agreed, saying, “It’s natu-

ral that in any group there are always go-
ing to be different approaches to growth 
– and there will be people who don’t 
want to grow. But, we made it clear that 
you can have your own opinions, but 
disrespect won’t be tolerated. Respect 
is a boundary. If they come with curios-
ity, there is a place for everybody. But 
there’s no space for disrespect.”

Collins and Fernandes recommend 
that every firm take a look at what it can 
be doing internally to promote D&I. Be-
cause as Collins notes, “Diversity makes 
us a stronger firm.” 
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“Our profession has a long way to 
go in matters of diversity, equity, and 
inclusion. It is imperative that we 
step up and confront these issues. 
Gathering relevant data is a crucial 
foundational step in addressing 
diversity in the wealth management 
industry, because it gives us an 
important tool to measure progress. 
This study not only tells us what 

the pain points are and provides 
a starting point for minimizing or 
eliminating them.”

— IAA President & CEO Karen Barr
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Now exclusively on our online newsletter IAA Today 

Three of our regular features —

>  Upcoming Compliance Dates, 
>  Upcoming Regulatory Proposals Open for Comment, and 
>  IACCP Certification and Training — 
are now available exclusively on our online newsletter IAA Today. 
You’ll find them located under the cover of our latest print newsletter 
in the upper right corner of the homepage.
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COMPLIANCE CORNER

By Bart J. McDonald, Executive Vice President, Renaissance Regulatory Services*

Margin Accounts and Implications for Use by Advisory Clients

Posted to IAA Today on May 24, 2021

The Securities and Exchange Com-
mission’s (“SEC’s”) current exam focus 
includes retail client accounts, leverage, 
fees, and conflicts of interest. The use 
(or misuse) of margin when investing 
client assets fits squarely within these 
focus areas. Chief Compliance Officers 
(“CCOs”) of registered investment advis-
ers (“Advisers”) need to understand the 
potential pitfalls around this investment 
strategy to ensure their firms’ compli-
ance programs are ready for the next 
regulatory examination. 

The SEC’s 2019 Fiduciary Interpre-
tation that was issued as part of the 
standards of conduct rulemaking pack-
age, which also included Regulation BI, 
discusses margin trading in the context 
of potentially being appropriate for so-
phisticated investors. Accordingly, if an 
Adviser considers trading on margin for 
retail investors, the burden of showing 
that this strategy is in the client’s best 
interest will be high. Advisers engaged 
in margin trading on behalf of all clients, 
but retail clients in particular, need to 
consider its impact on their fiduciary 
obligations, including that it is in the cli-
ent’s best interest, that the Adviser has 
considered its risk disclosures and real 
or potential conflicts of interest. Conse-
quences of a failure to do so can range 
from client misunderstanding of the 
risks involved, to client complaints, civil 
litigation, SEC enforcement actions, and 
damage to the Adviser’s reputation. 

Regulatory Requirements and Scrutiny

Margin trading is a strategy that can be used to 
maximize returns on an investment by using securi-
ties in a client account as collateral for a loan from 
the custodial broker-dealer to the client. That loan 
is then used to either buy or sell (short) more se-
curities. This strategy can either provide additional 
return on the same initial investment, or result in 
additional losses, depending on the success of the 
investment. This potential volatility has resulted in 
margin trading being heavily regulated. Under Fed-
eral Reserve Regulation T, an advisory client must 
enter into a margin agreement with the custodial 
broker-dealer before the client can trade on margin 
or the Adviser is allowed to utilize margin in manag-
ing the portfolio. As part of that agreement, the client 
must attest to having received the Margin Disclosure 
Statement, which highlights the primary risks associ-
ated with trading on margin. Securities purchased in 
the account must be used as the collateral for the 
loan to the client, but the client must also maintain a 
required amount of equity in the account. The client 
may borrow up to 50 percent of the initial purchase 
price of “marginable securities” in the account, as 
defined under Regulation T. However, the client’s eq-
uity in the account cannot fall below 25 percent of 
the current market value of the margined securities 
in the account. So, if the value of the stocks goes 
down in price too far, the custodial broker-dealer can 
enforce a margin call, requiring the client to promptly 
repay all or part of the loan. This type of trading can 
be volatile and requires a good understanding of the 
risks and potential conflicts involved. 

The SEC published a survey in 2018 titled The 
Financial Illiteracy and Overconfidence of Margin 
Traders, which found “[a] marked lack of financial lit-
eracy and understanding of margin by retail margin 

Bart J. McDonald, Executive 
Vice President, Renaissance 
Regulatory Services

“Advisers engaged in 
margin trading on 
behalf of all clients, 
but retail clients in 
particular, need to 
consider its impact 
on their fiduciary 
obligations, including 
that it is in the client’s 
best interest, that the 
Adviser has considered 
its risk disclosures 
and real or potential 
conflicts of interest.” 

https://www.investmentadviser.org/iaatoday/compliance-corner/margin-accounts-implications-use-advisory-clients
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“[M]any investors (and clients) 
may be overconfident in their 
financial knowledge to pursue 
higher-risk strategies, so effective 
disclosure to clients is imperative 
and client education should be 
factored into any discussions 
about the use of margin.” 

traders.” In fact, many investors (and 
clients) may be overconfident in their fi-
nancial knowledge to pursue higher-risk 
strategies, so effective disclosure to cli-
ents is imperative and client education 
should be factored into any discussions 
about the use of margin. The proper 
calculation and disclosure of fees and 
expenses related to margin trading also 
falls within an Adviser’s fiduciary duty to 
identify, mitigate, eliminate, and/or dis-
close all potential conflicts of interest, 
as applicable. The SEC’s 2021 Exami-
nation Priorities by the Division of Ex-
aminations highlight the SEC’s intent to 
continue to focus on retail accounts. In 
particular, the SEC indicated concerns 
with Advisers’ use of leveraged prod-
ucts, and the fact that SEC examina-
tions continue to find that fees are be-
ing improperly calculated and charged. 
Retail margin accounts will come within 
this scrutiny. In addition, FINRA has long 
focused on margin accounts and trad-
ing on margin.  

Documenting Your Fiduciary Duty 
- Client Onboarding and Account 
Monitoring

An Adviser’s fiduciary duty entails 
having a reasonable belief that the ad-
vice provided is in the best interest of 
the client based on the client’s risk tol-
erance and investment objectives. Dur-
ing an examination, the SEC will want 
to see documentation of a client’s risk 
tolerance and investment objectives 
included within an overall financial pro-
file. For accounts engaged in margin 
trading, examiners will review a client’s 
documented financial profile to evaluate 
the Adviser’s assessment of whether 
the client can tolerate the risks associ-
ated with margin, and if the investment 
strategy is consistent with those risks, 
among other things. In the SEC Fidu-
ciary Interpretation, the SEC discussed 
margin issues and stated that “investing 
in a particular security on margin may 
not be in the client’s best interest, even 
if investing in that same security with-
out the use of margin may be in the cli-

ent’s best interest.” Therefore, Advisers 
need to have good documentation of a 
client’s risk profile and should do their 
best to document the client’s under-
standing of the unique risks associated 
with trading on margin. 

A good practice would be for the Ad-
viser to discuss (and document this dis-
cussion in notes) the primary risks high-
lighted in the broker-dealer’s Margin 
Disclosure Statement, including that:

• The investor can lose more funds 
than deposited in the margin ac-
count.

• The broker can force the sale of secu-
rities or other assets in the investor’s 
account(s).

• The broker can sell the investor’s se-
curities or other assets without con-
tacting the investor.

• The investor is not entitled to choose 
which securities or other assets in 
the account(s) are liquidated or sold 
to meet a margin call.

• The broker can increase its “house” 
maintenance margin requirements at 
any time and is not required to pro-
vide the investor advance written no-
tice.

• The investor is not entitled to an ex-
tension of time on a margin call.

Because of these risks, it is also 
important that the Adviser document 
its vigilance in monitoring the account, 

whether in formal periodic client meet-
ings, in notes to the file, or in a client 
relationship management (“CRM”) 
system. The goal is to document that 
information was fully and clearly com-
municated to the client, the strategy is 
in the client’s best interest and that the 
account was appropriately monitored. 
From an SEC examiner’s perspective, 
the complexity of, and risks associated 
with, a margin strategy will impact the 
level of documented analysis necessary 
to show this has been adequately ad-
dressed.

Identification and Disclosure of 
Conflicts

Adhering to a client’s risk tolerance 
and investment objectives is a vital un-
dertaking for every Adviser. However, 
there are also significant conflicts or 
potential conflicts of interest that a CCO 
should consider (because the SEC will), 
including:

• Is the Adviser seeking to increase its 
assets under management (“AUM”) 
fee by recommending or implement-
ing a margin strategy and billing on 
the gross AUM, thus increasing ad-
visory fees and placing the Adviser’s 
interests ahead of the client’s inter-
ests?

• If the Adviser is dually registered or 
has a broker-dealer affiliate, does the 
profitability of margin accounts to the 
carrying broker-dealer create an in-
centive for the Adviser to place its in-
terests ahead of the client’s?

• Is the Adviser receiving any direct or 
indirect compensation in connection 
with the margin account? For exam-
ple, custodians (that are also broker-
dealers) may incentivize Advisers to 
utilize margin accounts by allowing 
the Adviser to receive a portion of the 
debit balance fee charged to the cli-
ent.

Continued from page 17COMPLIANCE CORNER

Continued on page 19
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Each of these is a material conflict 
of interest that needs to be clearly dis-
closed in the Form ADV Part 2A and 
potentially in the Form CRS, and in the 
investment management agreement 
(“IMA”). If an Adviser is going to provide 
portfolio management services that 
include trading on margin, it will want 
to pay close attention to Items 4, 5, 8 
and 14 of the Form ADV Part 2A. Item 
4 requires that an Adviser describe the 
types of advisory services it offers, and 
would be a good place to disclose if, 
and under what circumstances, the Ad-
viser trades on margin [for clients]. By 
addressing it here, a prospective client 
can inquire about the strategy while re-
viewing the Adviser’s services. Advisers 
should pay particular attention to Item 
5’s disclosure of fees and compensa-
tion to ensure that the fee assessment 
methodology is clearly and accurately 
disclosed, including, if applicable, that 
it will be charged on the market value 
of all gross assets (including investment 
proceeds) purchased on margin. The 
fee methodology should be consistent 
in the Form ADV, the IMA, and in the Ad-
viser’s actual process to calculate fees.

If an Adviser offers margin trading, 
margin risks should be separately dis-
closed under Item 8, Methods of Analy-
sis, Investment Strategies and Risk of 
Loss. Item 8 is appropriate to disclose: 
(i) general margin risks (such as those 
disclosed in the Margin Disclosure 
Statement); (ii) the fact that the client 
must repay both the amount the client 
borrowed and interest (even if the client 
loses money); (iii) the potentially high 
margin requirements for concentrated 
positions or volatile stocks; and (iv) the 
more nuanced conflicts that an Adviser 
has an inherent financial incentive to 
recommend a margin strategy if the Ad-
viser bills on the gross portfolio value 
(on the other hand, the strategy could 
also cause a significant decrease in 
AUM, resulting in a reduction of advisory 
fees). In addition, if an affiliate will ben-
efit from the recommendation of mar-
gin trading or the Adviser has entered 
into an arrangement with the custodial 

broker-dealer to share in revenue from 
interest charged on margin balances in 
client accounts, this should be fully dis-
closed under Item 14. Such conflicts will 
be heavily scrutinized by the SEC, and 
the Adviser should clearly describe the 
arrangement, the conflict it raises, and 
how the Adviser addresses the conflict. 
Failure to adequately disclose such ar-
rangements can, and often does, result 
in enforcement referrals.

Potential Risks: Client Complaints 
or Enforcement Referrals

The use of margin trading is a so-
phisticated strategy that may not always 
be fully understood by clients and could 
increase the risk of client complaints 
and/or enforcement referrals. For ex-
ample, a client complaint could include 
a scenario where the client alleges that 
an Adviser and its investment adviser 
representative placed a client in unsuit-
able investments including through the 
use of margin, without adequately ad-
vising of the associated risks. Instances 
where clients are harmed are also most 
likely to lead to an enforcement referral. 
As discussed above, failure to address 
conflicts adequately may also result in 
client complaints or enforcement refer-
rals, or both. 

One SEC enforcement action under 
the Investment Advisers Act of 1940 
(“Advisers Act”) that involved margin 
trading was brought against an Adviser 
for failure to match actual billing prac-

tices to the IMA when billing on gross 
margin balances, as well as a failure 
to adequately disclose the margin trad-
ing billing methodology. The SEC also 
alleged in this case that the Adviser 
maintained inaccurate books and re-
cords, misstated Regulatory Assets Un-
der Management, and failed to adopt 
and implement written policies and 
procedures reasonably designed to pre-
vent violations of the Advisers Act with 
respect to client billing procedures and 
compliance with the terms of advisory 
agreements. 

In this case, the custodial broker-
dealer’s actual application of the pro-
ceeds from sales/credits to the margin 
balance was inconsistent with the Ad-
viser’s internal records and the reports 
sent by the Adviser to clients. The Ad-
viser also failed to document its under-
standing with clients as to whether each 
client wanted to utilize the margin avail-
able, meaning that the sales proceeds/
credits were to be reinvested in the port-
folio. In addition, the SEC found that the 
fees charged were inflated and inconsis-
tent with the written billing terms set out 
in the IMA. The lack of clear disclosures 
and inconsistency among the Form ADV, 
the IMA, and the Adviser’s internal bill-
ing process resulted in a civil money 
penalty, disgorgement of fees, and sig-
nificant legal and consulting fees.

Steps to Help An Adviser

An Adviser can strengthen its compli-
ance program around the use of margin 
trading by understanding that margin 
trading strategies increase regulatory 
scrutiny of the impacted accounts and 
the disclosure documents provided to 
clients. Advisers trading on margin on 
behalf of clients should ensure:

1. The implementation of strong on-
boarding controls to document a cli-
ent’s suitability for such strategies 
and its ability to understand the at-
tendant risks.

Continued from page 18COMPLIANCE CORNER

“The fee methodology should be 
consistent in the Form ADV, the 
IMA, and in the Adviser’s actual 
process to calculate fees.”
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SEC Fines Principal of Mutual Fund 
Adviser for Failure to Disclose 
Conflicts to the Fund
Posted to IAA Today on May 18, 2021

The SEC has fined a principal of a 
previously registered investment ad-
viser $75,000 for failures to disclose 
certain conflicts of interest to a mutual 
fund client of the adviser. The adviser in-
vested the mutual fund’s assets through 
an investment platform into a private 
fund. The investments in the private 
fund grew to 27.6 percent of the mutual 
fund’s net assets. The adviser had what 
the SEC described as “material financial 
ties” to the private fund’s adviser and 
the investment platform’s adviser which 
it did not disclose to the mutual fund. 

The conflicts included the fact that 
the mutual fund’s adviser served as a 
sub-adviser to a fund affiliated with the 
private fund. There was also a mutual 
business referral agreement between 
the mutual fund’s adviser and the in-
vestment platform’s adviser, under 
which each adviser agreed to compen-
sate the other for referring assets under 
management. This agreement incentiv-
ized the mutual fund’s adviser to main-
tain the mutual fund’s investment in the 
investment platform since the mutual 
fund’s adviser would receive a reduc-
tion in referral fees that it owed the in-
vestment platform’s adviser under the 
agreement. 

Another conflict involved the princi-
pal seeking an investment into a new 
fund from the chairman of the private 
fund’s adviser who also served as a 
board member of the investment plat-
form’s adviser. Finally, during the period 
in which the mutual fund’s adviser was 
increasing the mutual fund’s assets in 
the private fund through the investment 

platform, it was also increasing its en-
gagement with the investment platform 
by making another fund it advised avail-
able on the investment platform.

According to the SEC, the adviser 
and its principal failed to disclose the 
conflicted business arrangements de-
scribed above and responded “[n]ot 
applicable” in response to a question 
in Form ADV Part 2A regarding relation-
ships with other financial industry par-
ticipants. The SEC found that, by failing 
to disclose these conflicts or to exercise 
reasonable care when reviewing the ad-
viser’s Form ADV Part 2A, the principal 
breached his fiduciary duty to the mutu-
al fund and violated an antifraud provi-
sion under the Advisers Act. In addition 
to the $75,000 civil money penalty, the 
SEC issued a cease and desist order 
and censured the principal.

See In the Matter of Peter J. De-
Caprio (May 10, 2021).

IAA Provides Input on Non-DVP 
Practices under Custody Rule
Posted to IAA Today on May 18, 2021

The IAA has weighed in on the Divi-
sion of Investment Management staff’s 
initiative to gather information on invest-
ment adviser and custodial trading prac-
tices that are processed or settled on a 
non-delivery versus payment (non-DVP) 
basis. The staff had requested industry 
engagement, via a letter addressed to 
the IAA, on non-DVP practices and the 
application of the Custody Rule to non-
DVP trading.

In comments made jointly with two 
other associations, we observe that the 
staff’s 2017 inadvertent custody guid-
ance seemingly contradicts investment 
advisers’ well-established understand-
ing that “authorized trading” includes, 

but is not limited to, trading that settles 
on a DVP basis. We note that, as long as 
trading is authorized, it was intended to 
be excepted from the Custody Rule re-
gardless of the settlement mechanism. 
We state our belief that, where trading 
is authorized, risks of misappropriation 
can be most effectively addressed by 
appropriate policies, procedures, and 
controls that are reasonably designed to 
protect client assets. This approach also 
allows advisers to better tailor to their 
particular circumstances the controls 
that are appropriate given the available 
settlement systems.

Our letter makes the following obser-
vations:

• The staff’s position that authorized 
non-DVP trading gives an adviser 
custody is inconsistent with the au-
thorized trading exception expressly 
acknowledged by the SEC.

• Non-DVP settlement standards and 
processes routinely and reliably re-
sult in full, on-time delivery of secu-
rities and corresponding payments, 
without evidence of increased oppor-
tunity for misappropriation.

• The Custody Rule’s requirements 
were not intended to depend on how 
a transaction is settled.

• The Custody Rule is unsuitable to ad-
dress settlement risks.

The staff is expected to recommend 
regulatory actions that the SEC might 
take regarding an adviser’s authority to 
issue instructions to effect trades that 
are not settled on a DVP basis.

The joint comment letter is available 
online.
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After Court Order, OFAC Issues FAQ 
Regarding Luokung Technology 
Corp. 
Posted to IAA Today on May 12, 2021

OFAC has issued an FAQ in connec-
tion with sanctions on “Communist 
Chinese Military Companies.” These 
sanctions, discussed in earlier IAA To-
day reports, prohibit U.S. investors from 
investing in publicly traded securities 
of, securities that are derivative of, or 
securities that are designed to provide 
investment exposure to “Communist 
Chinese military companies” or, accord-
ing to related FAQs issued by OFAC, se-
curities of their subsidiaries (as defined 
by OFAC; together CCMCs) that issue 
publicly traded securities. 

OFAC’s list of CCMCs is available 
here and a list of additional entities 
added by the Department of Defense is 
available here. 

In the recent FAQ, OFAC states that 
the sanctions do not apply to Luokung 
Technology Corp. because the U.S. Dis-
trict Court for the District of Columbia 
issued an order preliminarily enjoining 
the implementation and enforcement of 
the sanctions against the company. The 
court found that Luokung was likely to 
succeed in its argument that its desig-
nation as a CCMC was made in violation 
of the Administrative Procedure Act and 
that Luokung would “suffer irreparable 
harm” absent the court order. 

See Frequently Asked Question No. 
893; and Luokung Technology Corp., et 
al. v. Department of Defense (U.S. Dis-
trict Court for the District of Columbia) 
(May 5, 2021). 

SEC Approves Registration of 
First Security-Based Swap Data 
Repository
Posted to IAA Today on May 18, 2021

The SEC recently announced that 
it approved the registration of its first 
security-based swap data repository 
(SDR), the DTCC Data Repository (U.S.), 
LLC (DDR). 

According to the SEC announce-
ment, DDR is the first SDR that can 
accept transaction reports for security-
based swaps. DDR intends to operate 
as a registered SDR for security-based 
swap transactions in the equity, cred-
it, and interest rate derivatives asset 
classes.

The May 7 SEC press release and 
the SEC order are available online.

EC’s Sustainable Finance Package 
to Require Consideration of Clients’ 
Sustainability Preferences
Posted to IAA Today on May 12, 2021

The European Commission (EC) has 
issued a sustainable finance package 
that will require asset managers to con-
sider a client’s sustainability preferenc-
es when providing investment advice. 
Firms also will need to consider sustain-
ability factors when designing products 
and assess their own sustainability 
risks. These requirements are expected 
to apply in October 2022. 

Other components of the package 
include a proposal to extend corporate 
sustainability reporting requirements 
to all large companies and all listed 
companies. The EC notes that investors 
need this information to meet their own 
disclosure requirements under the dis-
closure regulation, or SFDR. 

Finally, on the EU Taxonomy Regu-
lation, the EC introduced technical 
screening criteria that define which ac-
tivities contribute substantially to two of 
the environmental objectives in the Tax-
onomy Regulation, specifically climate 
change adaptation and climate change 
mitigation.

See Sustainable finance package 
(Apr. 21, 2021).

UK FCA Proposes to Permit Re-
Bundling for Research Under MiFID 
II Following Similar EU Changes 
Posted to IAA Today on May 18, 2021

The UK FCA issued a consultation re-
cently to scale back limits on the use of 

commissions to pay for research under 
MiFID II. Currently under MiFID II, man-
agers have had to set separate charges 
for transactions and research, “unbun-
dling” these two services. Firms receiv-
ing research are generally required ei-
ther to pay for research themselves from 
their own resources or agree to a sepa-
rate research charge with their clients. 
The FCA’s April 28 proposal to amend 
the inducement rules would mirror the 
“quick-fix” changes to MiFID II that were 
adopted by the European Commission 
in 2020 as part of an EU Capital Mar-
kets Recovery Package to support post-
COVID-19 economic recovery. 

In particular, the FCA has proposed 
changes to broaden the list of what are 
considered “minor non-monetary ben-
efits” – thereby permitting bundling of 
the transaction costs and these ben-
efits – to include the following: 

• Small and medium sized enterpris-
es (SMEs) (listed and unlisted) re-
search: The EU’s rules would permit 
re-bundling of research and execu-
tion costs for research on compa-
nies worth less than EUR 1 billion. 
The FCA similarly reasons that the 
amount of SME research produced, 
the demand for it, and inducement 
risk from SMEs (determined by the 
FCA at below a market cap of £200 
million (approximately $278 million) 
are all limited, and that it will be 
unlikely that material costs will be 
transferred back to clients through 
SME research subsidized by inflat-
ed transaction costs. The FCA also 
notes that SME research is unlikely 
to give rise to the harms that can be 
caused by bundling research-buying 
decisions from trade-execution deci-
sions services because of the lower 
levels of transactions in these seg-
ments and therefore lower incentives 
on offer.

• Fixed income, currency, and com-
modity (FICC) research: The FCA 
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proposes creating an exemption from 
the inducements rules for third par-
ty research that is received by a firm 
providing investment services or an-
cillary services to clients, where the 
research is received in connection 
with an investment strategy primar-
ily relating to FICC instruments. The 
FCA proposes to allow FICC research 
to be rebundled and not subject to 
the inducement rules because this 
research is not paid for by an agency 
commission to the broker, but instead 
the broker earns its revenues from 
the spread (the gap between the bid 
and ask prices of an instrument).

• Independent research provider 
(IRP) research: The proposal ex-
empts from the rules research provid-
ed by IRPs where it does not involve 
execution. The FCA notes that since 
IRPs do not include execution when 
they provide research, their research 
does not raise the conflicts that can 
arise from investment firms providing 
research and offering execution ser-
vices.

• “Openly available” written re-
search from a third party to any 

firms wishing to receive it or to 
the general public: The FCA notes 
that “openly available” means that 
there are no conditions or barriers to 
accessing the research (e.g., no re-
quirement for a login, sign up or sub-
mission of user information by a firm 
or member of the public in order to 
access that material).

In support of the proposed changes, 
the FCA’s consultation notes that: (i) 
sell-side research analyst numbers are 
declining, as research providers be-
come increasingly unable to maintain 
existing levels of staffing; (ii) the number 
of companies covered by each analyst 
is increasing, meaning that analysts are 
spending less time covering each com-
pany; and (iii) seniority of analysts is de-
clining as affected companies become 
covered by more junior analysts. The 
FCA finds that this has created a nega-
tive impact on market functionality and 
a need to unbundle.  

The FCA seeks comments on the 
proposed changes by June 23. See 
Changes to UK MIFID’s conduct and 
organisational requirements, Consulta-
tion Paper CP21/9.

Members with questions or com-

ments should contact Monique Botkin 
at monique.botkin@investmentadviser.
org. 

OFAC Removes Limits on Financial 
Transactions with Sudan 
Posted to IAA Today on May 26, 2021

OFAC has updated its regulations to 
remove limits on financial transactions 
with the Government of Sudan and Su-
danese nationals. This follows rescis-
sion by the Secretary of State of the des-
ignation of Sudan as a State Sponsor of 
Terrorism in response to certification 
by the President that the Government 
of Sudan had not provided any support 
for acts of international terrorism during 
the preceding six months and assuranc-
es by the Government of Sudan that it 
would not support acts of international 
terrorism in the future. 

See Terrorism List Governments 
Sanctions Regulations (May 20, 2021).

Please direct any questions or com-
ments about these or other matters 
in the Legal & Regulatory Update to 
the IAA Legal Team at IAALegalTeam@ 
investmentadviser.org. 
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2. The implementation of a risk assess-
ment to address margin trading to 
ensure appropriate risk and conflicts 
disclosures in the Form ADV Part 2A 
(and other disclosure documents, as 
necessary).

3. The implementation of robust on-
going reviews of client accounts to 
document appropriate adherence to 
client investment objectives and vig-
ilance of the margin strategy at the 
account level.

4. The implementation of a focused re-
view of margin accounts as part of 

its Compliance Program Rule 206(4)-
7 review for adherence to firm poli-
cies and procedures. This should 
include the review of the fee meth-
odology disclosed in the Form ADV 
against the IMA, internal operational 
processes, and periodic testing of a 
sample of client accounts.

An Adviser’s best defense is a strong 
compliance program and training, and 
open communication of its investment 
strategies, including margin strategies, 
with the Adviser’s clients. 

*Bart J. McDonald is the Executive 
Vice President and Chief Operating Of-
ficer of Renaissance Regulatory Ser-
vices, Inc. (“RRS”). Mr. McDonald is 
responsible for RRS’s investment advi-
sory practice and has over 25 years of 
public/private sector regulatory compli-
ance experience. Mr. McDonald may be 
reached at BartMcDonald@rrscompli-
ance.com or (561) 437-4114.

This article is for general informa-
tion purposes and is not intended to 
be and should not be taken as legal or 
other advice. 
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