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Following Weeks of Speculation, DOL Confirms 
February 16 Effective Date for Fiduciary Exemption

IAA Introduces Comprehensive Online Resources for 
Implementing the New Investment Adviser Marketing Rule

Posted to IAA Today on February 16, 2021

The Department of Labor (DOL) announced in a press release that its 
fiduciary exemption, titled “Improving Investment Advice for Workers and 
Retirees,” would take effect as scheduled on Tuesday, February 16, 2021, 
putting to rest conjecture about whether the new exemption would be im-
mediately revisited by the Biden Administration. 

The exemption includes a transition provision that extends the tem-
porary non-enforcement policy discussed in Field Assistance Bulletin 
2018-02 for investment advice fiduciaries that work diligently and in good 
faith to comply with the Impartial Conduct Standards until December 20, 
2021. An IAA Today article discussing the exemption is available here.

The DOL says it intends, “[i]n the coming days, [to] publish related 
guidance for retirement investors, employee benefit plans and investment 
advice providers.” The DOL will continue outreach to stakeholders “to de-
termine how [the DOL] might improve this exemption, the rule defining 
who is an investment advice fiduciary, and related exemptions to build on 
this approach.”

See US Department of Labor Confirms Investment Advice Exemption 
(Feb. 12, 2021). 

 Posted to IAA Today on February 24, 2021

Investment advisers have much to learn 
and put into practice during the 18-month im-
plementation period for the SEC’s new Invest-
ment Adviser Marketing Rule. To assist our 
members with navigating the first real update 
to their advertising regulation in decades, the 
IAA has launched a number of initiatives – in-

cluding an entire website section that explains 
and explores the rule, the new opportunities it 
creates and the requirements it imposes. We 
will be adding resources regularly throughout 
the implementation period.

In that website section, members will find 

The IAA is launching a series of webinars on 
the DOL Fiduciary Exemption and related com-
pliance issues for investment advisers. The first 
webinar – on Tuesday, March 16 – will feature 
Groom Law Group Principals Jennifer Eller and 
Allison Itami, along with IAA Associate General 
Counsel Sarah Buescher. Online registration is 
available on the IAA website. 

Sarah Buescher, 
IAA

Allison Itami, 
Groom Law 
Group

Jennifer Eller, 
Groom Law 
Group

https://www.investmentadviser.org/iaatoday/news/following-weeks-speculation-dol-confirms-february-16-effective-date
https://www.dol.gov/newsroom/releases/ebsa/ebsa20210212
https://www.federalregister.gov/documents/2020/12/18/2020-27825/prohibited-transaction-exemption-2020-02-improving-investment-advice-for-workers-and-retirees
https://www.investmentadviser.org/iaatoday/news/dol-fiduciary-exemption-confirms-rollover-advice
https://www.investmentadviser.org/iaatoday/news/dol-fiduciary-exemption-confirms-rollover-advice
https://www.dol.gov/newsroom/releases/ebsa/ebsa20210212
https://www.investmentadviser.org/iaatoday/news/iaa-introduces-comprehensive-online-resources-implementing-marketing-rule
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Continued on page 6

Allison Herren Lee, SEC Acting Chair

to investor protection when she an-
nounced it on February 9. 

“Today I restored a vital tool to our 
enforcement program to better protect 
investors by authorizing senior officers 
in the division to approve the issuance 
of a Formal Order of Investigation,” Lee 
said in a statement. “This will empower 
senior officers to exercise the delegat-
ed authority of the Commission to au-
thorize staff to subpoena documents 
and take sworn testimony. This delega-
tion of authority will enable investiga-
tive staff to act more swiftly to detect 
and stop ongoing frauds, preserve as-
sets, and protect vulnerable investors.

“Returning this authority to the divi-
sion’s experienced senior officers, who 
have a proven track record of execut-
ing it prudently, helps to ensure that 
investigative staff can work effectively 
to protect investors in an era when the 
pace of fraud – like the pace of mar-

ing for routine investment purposes 
such as rebalancing their portfolios. 
This would be extremely damaging to a 
client’s ability to invest and to invest-
ment managers’ ability to meet their 
fiduciary duty to their clients. 

Our comments also express con-
cern about the costs and compliance 
burdens investment managers would 
face, both of which are significantly un-
derestimated in the FTC’s proposal. We 
further note that the proposal would ef-
fectively eliminate the existing exemp-
tions from HSR filings on which invest-
ment managers currently rely, while 
not meaningfully furthering the FTC’s 
policy goal of preventing anticompeti-
tive transactions. 

In response to a question as to 
whether the proposed aggregation rule 
changes should apply differently to in-

SEC Acting Chair Boosts Enforcement Division Powers

IAA Urges FTC to Withdraw Unworkable Aggregation Rule 
Proposal 

Posted to IAA Today on February 11, 2021

In another signal that the SEC will 
become more aggressive under the 
Biden Administration, Acting Chair Alli-
son Herren Lee has restored authority 
to senior Division of Enforcement offi-
cers to initiate formal investigations – 
authority they had been stripped of by 
the Trump Administration.

More than 30 senior Enforcement 
Division officials will now be able to au-
thorize investigations. During the previ-
ous administration, only the two Co-Di-
rectors of Enforcement were permitted 
to approve new investigations. As a 
result, the process has taken longer 
and likely factored into the drop in the 
number of new SEC probes each year. 
According to SEC figures, there were 
1,063 new investigations launched in 
2016, down to 827 in 2019. 

Lee framed the move as important 

Posted to IAA Today on February 5, 2021

The IAA has called on the Federal 
Trade Commission (FTC) to withdraw a 
proposal that would amend the defini-
tion of “person” in the premerger no-
tification rules under the Hart-Scott-
Rodino Act (HSR) to require investment 
managers to aggregate acquisitions in 
the same issuer across all their clients 
for purposes of HSR filing thresholds. 

The IAA has grave concerns that the 
proposed changes would impair the 
investment management process and 
the ability of managers to follow clients’ 
mandates and create value for clients. 
These changes would cause many more 
investors to be subject to a mandatory 
30-day HSR waiting period following a 
filing, during which time they would be 
unable to access the markets, includ-

kets themselves – is ever more rapid,” 
Lee’s statement said. 

Earlier in her career, Lee served as 
an Enforcement attorney in the SEC’s 
Denver Regional Office. 

dex funds or certain ETFs because of 
their structure, our comments urge 
the FTC not to treat investment man-
agement clients differently based on 
whether they follow an index strategy, 
and we emphasize that there is no 
sound policy basis for differentiating 
among clients on this basis. While we 
strongly oppose the proposed aggrega-
tion changes for all types of investment 
management clients, we object to im-
posing stricter requirements on one 
type of client or management strategy 
while exempting another. The IAA’s view 
is that government policies should not 
explicitly or implicitly favor one type of 
investment management strategy over 
another, or make other policy choices 
that bring negative unintended con-

https://www.sec.gov/news/public-statement/lee-statement-empowering-enforcement-better-protect-investors
https://www.investmentadviser.org/iaatoday/news/sec-acting-chair-boosts-enforcement-division-powers
https://www.investmentadviser.org/iaatoday/news/iaa-urges-ftc-withdraw-unworkable-aggregation-rule-proposal
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Elevating Climate and ESG Issues, the SEC Names a New 
Senior Policy Advisor

SEC Acting Chair Lee Changes Policy on Contingent 
Settlement Offers
Commissioners Peirce and Roisman Disagree, Say Policy Has Worked Well

to climate risk 
and other ESG 
developments, 
issues of great 
significance to 
investors and the 
capital markets,” 
Lee said in a 
statement. “Hav-
ing a dedicated 
advisor on these 
issues will allow 
us to look broadly at how they intersect 
with our regulatory framework across 
our offices and divisions. Satyam’s ex-
perience, insight, and resourcefulness 
will help ensure our efforts in this space 
are thoughtful and effective.”

On climate matters, Lee has issued 
warnings publicly about the “market 
consequences of waiting until a crisis 
is upon us to respond.” She also spoke 
at length about her concerns regard-
ing climate change, and the attendant 
risks for investors arising from a lack of 
appropriate disclosure, in her keynote 
address at the 2020 IAA Investment Ad-
viser Compliance Conference. A video of 
her remarks is available here. 

Observers say that Khanna’s ap-

waiver from a disqualification provision 
under the federal securities laws. 

Certain securities law violations trig-
ger automatic disqualifications, includ-
ing from engaging in certain private 
offerings, serving in certain capacities 
at registered investment companies, or 
being a “Well-Known Seasoned Issuer” 
or WKSI. In a statement, Lee made clear 
that she intends to “reinforce the critical 
separation” between the enforcement 

Posted to IAA Today on February 10, 2021

In a signal that the SEC will prioritize 
both issues under the Biden Adminis-
tration, the SEC has created a new se-
nior policy advisor position on climate 
change and ESG.

Acting Chair Allison Herren Lee has 
appointed Satyam Khanna – an attor-
ney who served on the Biden transition 
team reviewing banking and securities 
regulators – to 
the post.

Khanna will 
advise the agen-
cy on environ-
mental, social, 
and governance 
matters and ad-
vance related 
new initiatives 
across the SEC’s 
offices and divi-
sions. Khanna previously served on the 
SEC’s Investor Advisory Committee, and 
served as Counsel to former SEC Com-
missioner Robert Jackson, Jr. 

“I am thrilled that Satyam is re-
turning to the SEC to oversee and co-
ordinate the agency’s efforts related 

Posted to IAA Today on February 17, 2021

In a move sure to unnerve regis-
trants looking to settle an SEC enforce-
ment action, SEC Acting Chair Allison 
Herren Lee has reversed a practice 
introduced under former SEC Chairman 
Jay Clayton in 2019 that has allowed 
the SEC’s Division of Enforcement to 
recommend a settlement offer to the 
SEC that is conditioned on granting a 

pointment is more evidence that, under 
the Biden Administration, the SEC will 
place added emphasis on how compa-
nies should measure and disclose cli-
mate change risks and issues around 
environmental, social, and corporate 
governance. 

Khanna was most recently a resi-
dent fellow at NYU School of Law’s In-
stitute for Corporate Governance and 
Finance and served on the Biden-Harris 
Presidential Transition’s Federal Re-
serve, Banking, and Securities Regula-
tors Agency Review Team. He was pre-
viously a member of the SEC’s Investor 
Advisory Committee, where he served 
on the Investor-As-Owner Subcommit-
tee, and was a senior advisor to the 
Principles for Responsible Investment. 
Prior to that, he served as Counsel to 
SEC Commissioner Robert J. Jackson 
Jr. Earlier in his career, Mr. Khanna was 
a member of the staff of the Financial 
Stability Oversight Council at the U.S. 
Treasury Department and was a litiga-
tion associate at the law firm McDer-
mott Will & Emery. He is a graduate of 
Columbia Law School and Washington 
University in St. Louis. 

process and consideration of automatic 
waiver requests, and that the SEC’s Di-
visions of Corporation Finance and In-
vestment Management will continue to 
review waiver requests independently 
of “considerations related to the settle-
ment of an enforcement case.” These 
waivers, according to Lee, “should not 
be used as a bargaining chip in settle-

Continued on page 6

Satyam Khanna, 
Senior Policy Advisor, 
SEC

Robert Jackson, 
Jr., former SEC 
Commissioner

https://www.sec.gov/news/press-release/2021-20
https://www.sec.gov/news/press-release/2021-20
https://www.investmentadviser.org/iaatoday/news/commissioner-lee-calls-sec-focus-climate-change
https://www.investmentadviser.org/iaatoday/news/commissioner-lee-calls-sec-focus-climate-change
https://www.sec.gov/news/speech/speech-lee-iaacc-2020-03-05
https://www.sec.gov/news/speech/speech-lee-iaacc-2020-03-05
https://www.youtube.com/watch?v=p5r_V8o5mnY&feature=youtu.be
https://www.sec.gov/news/public-statement/lee-statement-contingent-settlement-offers-021121
https://www.investmentadviser.org/iaatoday/news/elevating-climate-esg-issues-sec-names-new-senior-policy-advisor
https://www.investmentadviser.org/iaatoday/news/sec-acting-chair-lee-changes-policy-contingent-settlement-offers


The New Marketing Age for Advisers 
Webinar Series

The IAA has launched a series of webinars to explain and explore the significant elements of the new 
Investment Adviser Marketing Rule, the new opportunities it creates and the new requirements it 
imposes. We will add webinars to this series throughout the rule’s 18-month implementation period. 

Welcome to the 21st Century:
The New Marketing Rule for Advisers
January 5, 2021 – IAA Associate 
General Counsels Sanjay Lamba and 
Laura Grossman, along with K&L 
Gates Partner Michael McGrath, 
present a comprehensive overview 
of the significant improvements the 
Investment Adviser Marketing Rule 
creates for how advisers present 
themselves to the investing public. 
Members can also view and download 
this webinar’s presentation slides. 

The New Marketing Rule for Advisers:
Testimonials, Endorsements & Solicitations
January 21, 2021 – Our expert panel 
– IAA Associate General Counsels 
Sanjay Lamba and Laura Grossman 
and K&L Gates Partner Michael 
McGrath – address questions 
regarding the new rule’s treatment 
of endorsements, testimonials and 
solicitation, including

•   What is an endorsement or 
testimonial?

•   When and how can advisers use 
testimonials and endorsements?

•   What is the interplay between 
advertising and traditional 
solicitation activities under the new rule? 

Members can also view and download this webinar’s presentation slides. 
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https://higherlogicdownload.s3.amazonaws.com/INVESTMENTADVISER/aa03843e-7981-46b2-aa49-c572f2ddb7e8/UploadedImages/webinars/210105_Advertising_Rule/210105_MarketingRule_Slides.pdf
https://higherlogicdownload.s3.amazonaws.com/INVESTMENTADVISER/aa03843e-7981-46b2-aa49-c572f2ddb7e8/UploadedImages/webinars/210121_AdvertisingRule/210121_MarketingRule_Slides.pdf
https://youtu.be/OLa50lt3KCw
https://youtu.be/x3TkDJUtj1k
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SEC Acting Chair Lee Changes Policy on Contingent Settlement Offers —continued from page 4

ment negotiations or regarded as an 
obstacle to be overcome on the way to 
a settlement.” A waiver “is not the de-
fault position under the law, and should 
not be considered one under our pro-
cesses.” Thus, the policy change is “de-
signed to eliminate the potential for any 
structural conflicts or pressures.” 

SEC Commissioners Hester Peirce 
and Elad Roisman have issued a sepa-
rate statement taking issue with Acting 
Chair Lee’s “attempt to rescind” the 
settlement policy, expressing the view 
that the policy has worked well and has 
not created structural conflicts or pres-
sures. They also believe that “[i]nsisting 
that an entity that is willing to settle be 
left in the dark about whether its waiver 

application will be granted significantly 
alters the entity’s settlement calculus 
because it undercuts the certainty and 
finality that settlement might other-
wise provide.” In their view, the change 
“marks a return to an unwieldy process 
that treats as completely separate 
what is in fact interrelated” and that it 
will result in “a longer period between 
the initiation and resolution of enforce-
ment matters.”

See Statement of Acting Chair Al-
lison Herren Lee on Contingent Set-
tlement Offers (Feb. 11, 2021); and 
Statement of Commissioners Hester M. 
Peirce and Elad L. Roisman on Contin-
gent Settlement Offers (Feb. 12, 2021). 

New Investment Adviser Marketing Rule—continued from cover page

not just the new rule’s text, but also IAA 
summaries and analysis, analyses from 
prominent law firms, links to a continu-
ing series of IAA webinars on the rule’s 
significant provisions, original FAQs, 
SEC statements, news reports and 
compliance-focused columns appear-
ing in our online newsletter IAA Today, 
and more. 

To facilitate member involvement in 
our ongoing communication with SEC 
staff regarding implementation, we will 
be holding regular member conference 
calls. We have also created a Market-
ing Implementation Group to provide 
members a forum for members to share 

interpretive and operational concerns 
and questions. The group will also help 
the IAA develop requests for guidance 
or clarification from SEC staff. Members 
who would like to join the Marketing 
Implementation Group and/or its as-
sociated Online Community on the IAA 
Exchange should contact the IAA Legal 
Team at iaalegalteam@investmentad-
viser.org.

The new Investment Adviser Market-
ing Rule is a major victory for IAA advo-
cacy on behalf of our members. Literally 
for decades, the IAA has been pushing 
for modernization of SEC advertising 
regulations that have kept investment 

advisers from presenting themselves to 
the public in the same ways that other 
businesses do – and that have prevent-
ed investors from finding and receiving 
the information they seek in ways that 
have become expected and common-
place. The new rule – approved unani-
mously by the SEC – incorporates virtu-
ally all of the key elements the IAA has 
pushed so long for.

The IAA is committed to helping our 
members learn all of the details of the 
Investment Adviser Marketing Rule and 
best practices for implementing them. 

sequences. Doing so in this instance 
would, we believe, provide an unfair 
competitive advantage to index funds 
and ETFs and their investors over other 
types of funds and their investors, even 
where each fund is managed to its own 
separate investment strategy.

IAA Urges FTC to Withdraw Unworkable Aggregation Rule Proposal—continued from page 3

We also object in our letter to the 
exclusion from the FTC’s proposed 
new 10 percent exemption for HSR 
premerger filings. Under the proposed 
exclusion, a “person,” including its as-
sociates, could not together or individu-
ally hold more than one percent of the 

shares of a “competitor” of the issuer. 
“Competitor” is proposed to be defined 
extremely broadly and subjectively. 
This exclusion would make the exemp-
tion virtually useless for investment 
managers. 

Allison Herren Lee, SEC Acting Chair

https://www.sec.gov/news/public-statement/peirce-roisman-statement-contingent-settlement-offers-021221
https://www.sec.gov/news/public-statement/lee-statement-contingent-settlement-offers-021121
https://www.sec.gov/news/public-statement/lee-statement-contingent-settlement-offers-021121
https://www.sec.gov/news/public-statement/lee-statement-contingent-settlement-offers-021121
https://www.sec.gov/news/public-statement/peirce-roisman-statement-contingent-settlement-offers-021221
https://www.sec.gov/news/public-statement/peirce-roisman-statement-contingent-settlement-offers-021221
https://www.sec.gov/news/public-statement/peirce-roisman-statement-contingent-settlement-offers-021221
https://www.investmentadviser.org/iaatoday/home
https://www.investmentadviser.org/resources/resources-committees
https://www.investmentadviser.org/resources/resources-committees
https://www.investmentadviser.org/communities/community-home?CommunityKey=bd58a543-e2ae-40ee-95ae-f62bd2b916e5
https://www.investmentadviser.org/iaa-exchange1/iaa-exchange
https://www.investmentadviser.org/iaa-exchange1/iaa-exchange
mailto:iaalegalteam%40investmentadviser.org?subject=
mailto:iaalegalteam%40investmentadviser.org?subject=
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Continued on page 8

Examining Best Execution and Trading in the 
Current Landscape 
By Ari Burstein, President, Capital Markets Strategies*

GUEST COLUMN

Ari Burstein, President, 
Capital Markets 
Strategies

“Many market 
participants have 
expressed concerns 
that there continues 
to be no viable 
alternatives for broker-
dealers to paying 
exchanges for their 
proprietary market 
data, both to provide 
competitive execution 
services to investment 
advisers and to 
meet best execution 
obligations, raising 
costs for broker-
dealers to provide such 
services.”  

Posted to IAA Today on February 10, 2021

There is no shortage of issues for 
investment advisers to consider when 
examining the impact of changes to 
trading and market structure on an ad-
viser’s best execution responsibilities 
and other responsibilities relating to the 
trading function. Regulators and policy-
makers, as well as market participants 
themselves, in the U.S. and globally, 
continue to move forward on initiatives 
that will change the structure of the 
markets and how trading occurs. 

Best execution itself also continues 
to receive attention. Several SEC Com-
missioners have reiterated the need to 
look at best execution, including con-
sidering what constitutes best execu-
tion in today’s trading environment, and 
market participants continue to roll out 
products and services for investment 
advisers to help address their best ex-
ecution obligations. 

It is therefore important that ad-
visers understand the implications of 
market structure changes for their busi-
nesses, operations, and legal and com-
pliance responsibilities. Summarized 
below are some of the recent develop-
ments in this area related to market 
data, fixed income market structure, 
consolidated audit trail, and disclosure 
of order handling information.

1.  Market Data – Content, 
Dissemination and Governance

Maybe the most debated issue, in 
the U.S. and globally, continues to be the 
examination of the regulatory structure 
for market data to address concerns ex-
pressed by investors around the content 
of “core” data available, the dissemina-

tion of data, as well as the governance structure sur-
rounding market data. Reforms have been designed to 
increase competition and transparency, which in turn 
would improve data quality and data access for invest-
ment advisers and other market participants. 

Market Data Infrastructure

In December 2020, the SEC adopted long awaited 
rules to modernize the infrastructure for the collec-
tion, consolidation, and dissemination of market data 
for exchange-listed national market system (“NMS”) 
stocks. The rules update and expand the content of 
market data to include information not previously avail-
able through the public data feeds including about or-
ders in share amounts smaller than the current round 
lot size (e.g., 100 shares); information about certain 
orders that are outside of an exchange’s best bid and 
best offer (i.e., certain depth of book data); and infor-
mation about orders that are participating in opening, 
closing, and other auctions. 

In addition, the rules establish a decentralized 
consolidation model in which “competing consolida-
tors,” rather than the exclusive securities information 
processors (“SIPs”), will be responsible for collecting, 
consolidating, and disseminating consolidated market 
data to the public, and that is geared towards reducing 
latency in the dissemination of market data. 

The proposal also renews the debate around the 
“Order Protection Rule” or “OPR”, which requires trad-
ing centers to have policies and procedures that are 
reasonably designed to prevent “trade-throughs” on 
that trading center of protected bids or protected of-
fers in NMS stocks, in effect, to ensure that orders are 
executed at no worse than the NBBO. The SEC has 
developed a phased transition plan that will begin in 
2021. 

Governance 

The self-regulatory organizations (“SROs”) also re-
cently submitted a plan to the SEC to modernize the 

https://www.investmentadviser.org/iaatoday/columns/guest-column-feb-2021
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governance structure of NMS plans for 
equity market data, for which the SEC 
recently requested additional comment. 
Significantly, the reforms would add 
meaningful representation to the gover-
nance structure for non-SROs by provid-
ing voting rights (and allowing them to 
have a role in the decision-making pro-
cesses and therefore help address con-
flicts of interest), recognizing exchange 
operators as a single entity for purposes 
of voting, providing additional checks 
into controlling market data costs, and 
helping to ensure the fairness and rea-
sonableness of market data fees. 

Global Focus on Market Data 

Global regulators also are focusing 
on issues surrounding market data. 
IOSCO recently issued a consultation 
requesting comment on several mar-
ket data issues. The consultation notes 
that participants in many jurisdictions 
have raised concerns about the con-
tent, costs, accessibility, fairness and 
consolidation of market data, and that 
market data and access to market data 
are intrinsically tied to secondary mar-
ket issues, including investor protection 

and market integrity. Other global regu-
lators also are examining similar issues 
related to market data.

Impact on Investment Advisers

Providing market participants with 
accurate and robust market data is criti-
cal to efficient trading and ultimately 
best execution. In addition, the conflicts 
of interest that currently exist relating 
to the provision of market data goes to 
the heart of the issues that investment 
advisers are facing in this area. Many 
market participants have expressed 

concerns that there continue to be no 
viable alternatives for broker-dealers to 
paying exchanges for their proprietary 
market data, both to provide competi-
tive execution services to investment 
advisers and to meet best execution 
obligations, raising costs for broker-
dealers to provide such services. 

While reforms to the current struc-
ture for market data will take time to 
be implemented (e.g., the market data 
infrastructure rule will be implemented 
over several years), the goal of ensuring 
the prompt, accurate, reliable, and fair 
dissemination of market data to inves-
tors and other market participants is an 
important one for investment advisers. 

2.  Fixed Income Market Structure 
Reform

The trading of fixed income securi-
ties, like equities, has evolved rapidly 
over the past few years. While these 
changes arguably have brought certain 
benefits to investment advisers, they 
also have raised questions relating to 
how advisers should consider best ex-

Continued on page 9

“Many have argued that 
institutional investors can get 
better pricing, and therefore 
better meet their best execution 
requirements, with electronic 
trading. The SEC recently issued 
a concept release soliciting 
comment on the regulatory 
framework for electronic 
platforms that trade corporate 
debt and municipal securities.”
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ecution in the fixed income markets in 
the context of these changes.

The SEC and other regulators and 
policymakers continue to examine these 
issues. In late 2017, the SEC established 
the Fixed Income Market Structure Advi-
sory Committee (FIMSAC), which has 
considered issues around, among other 
things, the impact of transparency and 
the growth of electronic trading, and 
FINRA and the MSRB have continued 
to focus on fixed income transparency, 
technology issues, and the best execu-
tion responsibilities of broker-dealers.

SEC Concept Release on Electronic 
Corporate Bond and Municipal 
Securities Market 

Many have argued that institutional 
investors can get better pricing, and 
therefore better meet their best ex-
ecution requirements, with electronic 
trading. The SEC recently issued a 
concept release soliciting comment on 
the regulatory framework for electronic 
platforms that trade corporate debt and 
municipal securities. 

The concept release is very broad 
and requests comment on a wide variety 
of issues about fixed income electronic 
trading platforms, many of significance 
for investment advisers, including their 
operations, services, fees, market data, 
and participants. Comments on the 
concept release are due to the SEC by 
March 1.

Proposed Amendments to Regulation 
ATS for Government Securities ATSs 

At the same time, it issued the con-
cept release, the SEC issued a proposal 
to enhance the operational transparen-
cy, system integrity, and regulatory over-
sight for alternative trading systems 
(“ATSs”) that trade government securi-
ties as well as repurchase and reverse 
repurchase agreements on government 
securities (Government Securities 
ATSs). The SEC noted that ATSs have 
become a significant source of orders 
and trading interest for government se-

curities and now operate with complex-
ity similar to that of markets that trade 
equities. Nevertheless, these ATSs are 
exempt from exchange registration and 
are not required to comply with Regula-
tion ATS. The proposed amendments 
would eliminate the exemption to pro-
vide more oversight for these trading 
platforms. 

Other Fixed Income Issues

The SEC, FINRA and other regula-
tors continue to focus on a number of 
other issues relating to fixed income. 
For example, SEC Commissioner Elad 
Roisman recently stated that while the 
ATS proposal is an important step in 
strengthening the oversight of certain 
Treasury trading venues, this oversight 
framework may not extend to all trad-
ing venues that utilize request-for-quote 
(RFQ) or streaming quote protocols and 
that the same concerns motivating the 
ATS proposal (operational transparen-
cy, system resiliency, and fair access) 
also apply to such venues. He added 
that most principal trading firms (PTFs) 
which are large players in the cash 

Treasury market are not SEC-registered 
dealers and that disparate treatment 
exposes the market to potential risk and 
can lead to unfair burdens on competi-
tion. 

Implications for Investment Advisers

The definition of, and factors sur-
rounding, the duty to seek best execu-
tion is no different in relation to the fixed 
income markets than in the equities 
markets. At the same time, given the 
unique characteristics of fixed income 
securities, advisers must consider how 
to adequately tailor their processes for 
fixed income. For example, given the 
differences in the amount and type of 
data available about trading in fixed 
income securities, advisers should not 
rely on the same approaches or trans-
action cost analysis used for measuring 
trade execution in the equities markets. 
Similarly, while tools have become more 
readily available relating to the pricing 
of fixed income securities, the different 
types of fixed income instruments make 
it more difficult to utilize those tools. 
Advisers also need to ask their brokers 
specific questions related to fixed in-
come and the unique characteristics of 
the fixed income markets, such as the 
brokers’ processes for executing trans-
actions in fixed income securities. 

Historically, fixed income best ex-
ecution has not received the same at-
tention by advisers as has equity best 
execution. Advisers, however, should be 
prepared for more scrutiny by clients 
and regulators on this issue, particu-
larly given some of the market structure 
changes being considered. 

3.  Consolidated Audit Trail

Issues surrounding the consolidat-
ed audit trail (“CAT”) continue to be 
discussed. Recent proposals have ad-
dressed enhancing the security of the 
CAT and limiting the scope of sensitive 
information required to be collected by 
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“[G]iven the unique 
characteristics of fixed income 
securities, advisers must 
consider how to adequately 
tailor their processes for fixed 
income. For example, given 
the differences in the amount 
and type of data available 
about trading in fixed income 
securities, advisers should not 
rely on the same approaches or 
transaction cost analysis used 
for measuring trade execution 
in the equities markets. . . 
Advisers also need to ask their 
brokers [about their] processes 
for executing transactions in 
fixed income securities.”
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the CAT, key concerns for investment ad-
visers and other investors. 

Specifically, the SEC has issued 
a proposal to provide for better safe-
guards and protection around informa-
tion contained in the CAT, including sus-
ceptibility to cyberattack or other forms 
of information misappropriation, as well 
as mitigating the risk of data security 
breaches. The proposal provides great-
er oversight, consistency and transpar-
ency regarding the use of CAT data; 
incorporates restrictions for the access 
and analysis of customer and account 
information; removes sensitive informa-
tion from CAT reporting requirements 
so that the requirements do not include 
social security numbers, account num-
bers and dates of birth; and preserves 
and enhances existing security require-
ments.

The SROs also recently filed a pro-
posed amendment to the CAT NMS Plan 
that would insert limitation of liabil-
ity provisions applicable to the CAT LLC 
and the SROs in the event of a breach 
or misuse of CAT data. Concerns have 
been raised that the proposal would 
shift all potential liability to industry 
members and lead to inefficiencies in 
addressing the risk of breach or misuse 
of CAT data, as well as eliminate incen-
tives for SROs to invest in insurance and 
other risk mitigation measures.  

Finally, the reporting of customer 
identifying information as it relates 
to “Large Traders,” i.e., market par-
ticipants that conduct a substantial 
amount of trading activity, as measured 
by volume or market value, in NMS se-
curities, begins on April 26, 2021. On 
that date, large broker-dealers are re-
quired to report to the CAT certain ac-
count information regarding account 
holders with a LTID or an Unidentified 
Large Trader Identification number.

Implications for Investment Advisers

Data security and cybersecurity sur-
rounding the CAT have been some of 
the top concerns for investment advis-
ers. The recent proposed changes to 

the CAT directly impact the planning, de-
velopment and maintenance of the CAT 
with respect to data security and poten-
tial information misappropriation. It will 
be important for investment advisers to 
follow developments in this area.

Also, the SEC’s examination staff 
recently reminded investment advisers 
and broker-dealers about their obliga-
tions to comply with the Large Trader 
Rule (Rule 13h-1 under the Exchange 
Act). The Risk Alert notes that some in-
vestment advisers and broker-dealers 
are not aware of the Rule or are not fa-
miliar with certain obligations, including 
the requirement to file and update Form 
13H.

4.  Disclosure of Order Handling 
Information
 
The SEC’s amended Rule 606 under 

Regulation NMS, which requires broker-
dealers to disclose to investors new and 
enhanced information regarding the 
handling of their orders, continues to 
be important as markets become more 
automated and as routing and execution 
practices evolve in response. 

Vendors and other service providers 
continue to roll out services to address 
the need for investment advisers to ana-
lyze the vast amounts of data that is 
now provided from enhanced broker dis-
closures under the Rule and to provide 
insights into how their broker-dealers 
route orders, providing more transpar-

ency around each broker’s routing and 
execution practices. 

Implications for Investment Advisers
 
The disclosure requirements under 

Rule 606 are intended to help invest-
ment advisers better understand how 
their broker-dealers route and handle 
their orders and how those activities 
may impact execution quality, including 
how broker-dealers manage the poten-
tial for information leakage and conflicts 
of interest.

At the very least, the increased 
transparency of information will pro-
vide advisers with an additional tool to 
assess the impact and quality of their 
trades, and to verify that their broker-
dealers are following their order han-
dling instructions. It also will help ad-
visers engage with their broker-dealers 
on order routing practices and conflicts 
management.

Given the large amount of additional 
information, and the variety of new tools 
and services, now available, advisers 
will need to determine the best and 
most efficient way to digest the informa-
tion, whether internally or through the 
new tools and services created for this 
purpose. Either way, advisers should be 
prepared for more scrutiny by clients 
and regulators on this issue. 

 
* Ari Burstein is President of Capi-

tal Markets Strategies, a full-service 
consulting firm specializing in financial 
services issues in the U.S. and globally 
and which provides best execution and 
trading consulting services to invest-
ment advisers. He is also the co-founder 
of Trading Evolved, a thought leadership 
website focused on trading and best ex-
ecution issues impacting institutional 
investors. Prior to starting Capital Mar-
kets Strategies and Trading Evolved, 
Mr. Burstein held various positions with 
Kreab, the Investment Company Insti-
tute (ICI) and ICI Global, and the Securi-
ties and Exchange Commission. He can 
be reached at 202-904-8480 or at ari.
burstein@capmktstrategies.com. 

“The disclosure requirements 
under Rule 606 are intended to 
help investment advisers better 
understand how their broker-
dealers route and handle 
their orders and how those 
activities may impact execution 
quality, including how broker-
dealers manage the potential 
for information leakage and 
conflicts of interest.”
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Not So Fast: Why Compliance Can’t Ignore Digital Assets 
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Registered investment advisers – 
even those that do not provide advice 
about digital assets – are increasingly 
becoming aware of the need to take dig-
ital assets into account when drafting 
and implementing their codes of ethics. 
This is a direct result of the increasing 
frequency with which an adviser’s ac-
cess persons may want to make per-
sonal investments in digital assets. Be-
low, after providing a brief background 
on the personal transaction reporting 
requirements of the code of ethics rule, 
we discuss different types of digital as-
sets, the securities law analysis that is 
currently applied to digital assets, and 
the resulting application of the code of 
ethics rule to digital assets.

For purposes of this article, the term 
“digital assets” has the meaning given 
to it by the SEC in its recent complaint 
against Ripple Labs, Inc. alleging that 
Ripple’s sales of the company’s digital 
asset – XRP – constituted an unregis-
tered offering of a security. In its com-
plaint, the SEC defined a digital asset 
as “an asset issued and/or transferred 
using distributed ledger or blockchain 
technology, including assets sometimes 
referred to as ‘cryptocurrencies,’ ‘virtual 
currencies,’ digital ‘coins,’ and digital 
‘tokens.’” There are many digital assets 
now in existence. In addition to Ripple, 
well-known examples of digital assets 
include Bitcoin and Ether.

I.  Code of Ethics Rule

Rule 204A-1 under the Investment Advisers Act 
of 1940 (Advisers Act) is aimed at preventing insider 
trading and market manipulation. Under the rule, an 
adviser must adopt a code of ethics that, among oth-
er things, requires the adviser’s access persons to 
report to the adviser’s compliance officer the access 
persons’ holdings of and transactions in “reportable 
securities.” In general, these reporting requirements 
relate to most “securities,” as that term is defined 
in Section 202(a)(18) of the Advisers Act, although 
quarterly reporting is not required for transactions 
in securities such as government securities, money 
market funds, and open-end mutual funds not man-
aged by the adviser or certain of its affiliates. Thus, 
to ensure compliance with Rule 204A-1 and the ad-
viser’s code of ethics thereunder, an adviser must 
require its access person to report their personal 
transactions in, and personal holdings of, digital as-
sets if those digital assets are also securities.

II.  Background on Digital Assets

Digital assets are not a homogeneous asset 
class; rather, they come in many varieties. For exam-
ple, certain digital assets, such as Bitcoin and Ether, 
are decentralized virtual currencies that transfer on 
a peer-to-peer basis and can be used like money 
to purchase goods or engage in other commercial 
transactions. They are not subject to any central au-
thority or backed by any government. The SEC has 
stated that these types of digital assets are so de-
centralized that they should not be deemed to be 
securities. Different from Bitcoin and Ether, many 
“tokens” or “coins” that have been offered in initial 
coin offerings (ICOs) as a means of raising capital for 
a business or blockchain project represent another 

Susan Gault-Brown, Partner, 
Morrison & Foerster LLP

Kelley Howes, Of Counsel, 
Morrison & Foerster LLP

“[T]he SEC [has] defined 
a digital asset as “an 
asset issued and/
or transferred using 
distributed ledger or 
blockchain technology, 
including assets 
sometimes referred to 
as ‘cryptocurrencies,’ 
‘virtual currencies,’ 
digital ‘coins,’ and 
digital ‘tokens.’” 
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“In short, even if the investment 
adviser does not provide any 
investment advice regarding 
digital assets, decisions need 
to be made about whether 
individual access persons should 
be able to transact in such 
assets.”

iteration of digital assets. A shared char-
acteristic of many truly decentralized 
virtual currencies and many ICO tokens 
is that they generate their values intrin-
sically; their values are what everyone 
agrees their values to be.

In contrast, another variety of digital 
assets generates value through refer-
ence to an identified pool of collateral 
(e.g., real estate, fiat currency, precious 
metals, or other digital assets). One ex-
ample of an asset-backed digital asset 
is called a “stablecoin.” Stablecoins 
are a type of digital asset that seeks to 
maintain price stability with respect to 
an asset with a stable value, such as 
U.S. dollars. There are also digital as-
sets that have registered or qualified 
as securities. These include digital se-
curities issued by INX Ltd (registered on 
Form S-1), Blockstack PBC (qualified on 
Form 1-A), and Arca U.S. Treasury Fund 
(registered on Form N-2).

III.  Securities Analysis

To date, when considering if a digital 
asset is a security, the SEC has applied 
the investment contract test set forth in 
SEC v. W. J. Howey Co., 328 U.S. 293 
(1946). Under the Howey test, whether 
any instrument is an investment con-
tract depends on: (1) whether purchas-
ers of the instrument contributed mon-
ey (or other valuable goods or services); 
(2) whether purchasers invested in a 
common enterprise; (3) whether pur-
chasers reasonably expected to earn 
profits through that enterprise; and (4) 
whether the expected profits are to be 
derived from the efforts of others. The 
presence of all four of these factors is 
required in order to conclude that an in-
strument is an investment contract, and 
therefore a security. Nonetheless, the 
potential scope of the analysis under 
Howey is broad, as is the statutory defi-
nition of a “security,” designed by Con-
gress to embody a “flexible rather than 
a static principle, one that is capable of 
adaptation to meet the countless and 
variable schemes devised by those who 
seek the use of the money of others on 

the promise of profits.” (328 U.S. 293, 
299 (1946))

As can be seen in the SEC’s Ripple 
complaint, most of the Howey analyses 
that, to date, have been applied to digi-
tal assets have focused in particular on 
whether digital asset purchasers rely on 
the efforts of others with respect to any 
expectation of profits by those purchas-
ers. Focusing on this Howey factor, the 
SEC has successfully challenged digital 
asset offerings by issuers Kik (U.S. Se-
curities and Exchange Commission v. 
Kik Interactive Inc., 19-cv-05244-AKH 
(S.D.N.Y. Sept. 30, 2020)) and Telegram 
(U.S. Securities and Exchange Commis-
sion v. Telegram Group Inc., et al., 19-cv-
09439-PKC (S.D.N.Y Oct. 11, 2019)) as 
unregistered securities offerings. Also 
focusing on the “efforts of others” How-
ey factor, the SEC staff has determined 
that two truly decentralized virtual cur-
rencies, Bitcoin and Ether, are not in-
vestment contracts and therefore not 
securities. The SEC and its staff have 
yet to apply Howey or any alternate se-
curity analysis to the context of a stable-
coin. However, it seems reasonable that 
stablecoins should not be deemed to be 
securities, not because of the “efforts 
of others” factor but rather because, 
unlike more volatile virtual currencies 
or the ICO tokens, stablecoins gener-
ally seem to fail another of the principal 

Howey tests: that is, that a purchaser 
must have an expectation of profit.

IV.   Application of Code of Ethics 
Rule to Digital Assets

Regardless of where the SEC comes 
out on an analysis of stablecoins under 
the Howey test, it is clear that some digi-
tal assets qualify as what the SEC Staff 
has referred to as “digital asset securi-
ties.” It is equally clear that firms and in-
dividuals that seek to participate in the 
marketplace for digital asset securities 
must comply with relevant securities 
laws (see, e.g., the SEC’s and FINRA’s 
Joint Staff Statement on Broker-Dealer 
Custody of Digital Asset Securities, July 
8, 2019 (Joint Statement)).

What does this mean for registered 
investment advisers? In short, even if 
the investment adviser does not pro-
vide any investment advice regarding 
digital assets, decisions need to be 
made about whether individual access 
persons should be able to transact in 
such assets. If a registered investment 
adviser does allow its access persons 
to transact in digital assets for their 
personal accounts, the adviser should 
recognize that many digital assets may 
qualify as “reportable securities” under 
Rule 204A-1. Accordingly, the advisers’ 
code of ethics must ensure that trans-
actions in digital assets are captured for 
purposes of both quarterly personal se-
curities transaction reports and annual 
personal securities holdings reports.

In addition to the difficulty of deter-
mining which digital assets qualify as 
securities, an adviser seeking to ensure 
compliance with Rule 204A-1 may con-
front some additional unique challeng-
es. For example, many registered invest-
ment advisers use compliance systems 
that automate the quarterly reporting 
process by automatically sending the 
compliance team duplicate copies of 
quarterly brokerage statements for 
each of the adviser’s access persons. 
Moreover, to facilitate this reporting, 
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many advisers limit the broker-dealers 
with which their access persons can do 
business to a discrete list of identified 
brokerage firms. In many cases, those 
broker-dealers maintain custody of the 
funds and securities owned by its cus-
tomers. As the SEC and FINRA noted in 
the Joint Statement, however, compli-
ance with the safekeeping requirements 
of the Customer Protection Rule (Rule 
15c3-3) under the Securities Exchange 
Act creates practical challenges to bro-
ker-dealer custody of digital asset se-
curities. In short, Rule 15c3-3 requires 
broker-dealers to physically hold cus-
tomers’ securities or maintain them in 
a “good control” location (for example, 
the Depository Trust Company (DTC) or a 
clearing bank). Digital assets, however, 
are not DTC-eligible. As a result, com-
pliance with the Customer Protection 
Rule makes it difficult for broker-dealers 
to maintain custody of digital assets 
owned by their customers.

Rather than being held by broker-
dealers, digital assets are generally 
held in a digital wallet, owned and con-
trolled by the individual investor. And, 
practically speaking, there is no way 
for an investment adviser to effectively 
monitor ownership through digital wal-
lets: notwithstanding the relative trans-

parency of the chain of ownership on a 
blockchain, the owners of digital wal-
lets are anonymous, represented only 
by a public key (i.e., a string of letters, 
numbers, and symbols). Addressing the 
investment in digital assets by access 
persons isn’t an insurmountable chal-
lenge, but it does suggest the need for 
increased vigilance on the part of com-
pliance professionals to ensure that an 
investment adviser is complying with its 
responsibilities under Rule 204A-1.

*Susan Gault-Brown, Partner, Mor-
rison & Foerster, co-chairs the firm’s 
Blockchain + Smart Contracts Group 
and chairs the firm’s Investment Man-
agement Group. She provides regula-
tory advice on a broad range of securi-
ties and derivatives issues with clients 
in the FinTech and investment manage-
ment industries and often interacts with 
the SEC, CFTC, and other regulators on 
clients’ behalf. She may be reached at 
sgaultbrown@mofo.com. Kelley Howes, 
Of Counsel, Morrison & Foerster, serves 
as vice chair of Morrison & Foerster’s In-
vestment Management Group. She has 
experience with a wide range of legal, 
regulatory, compliance, corporate gov-
ernance, insurance, and other matters 
relating to U.S. registered and unregis-
tered investment companies, offshore 
funds, registered investment advisers, 
transfer agents, and broker-dealers. 
She may be reached at khowes@mofo.
com.

This article is for general informa-
tion purposes and is not intended to 
be and should not be taken as legal or 
other advice. 
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in digital assets by access 
persons isn’t an insurmountable 
challenge, but it does suggest 
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professionals to ensure that an 
investment adviser is complying 
with its responsibilities under 
Rule 204A-1.”
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Boston Firm Pays Over $1.85 Million 
to Settle Share Class Charges
SEC Continues Crackdown, 
Expanding Focus on Revenue 
Sharing, Cash Sweep Vehicles 

Posted to IAA Today on February 22, 2021

In its latest enforcement case involv-
ing adviser selection and disclosure of 
conflicts arising from sales of mutual 
fund shares, the SEC has fined a Bos-
ton-based dual-registrant for breaches 
of fiduciary duty for failing to adequately 
disclose conflicts of interest when the 
firm received 12b-1 fees and revenue 
sharing payments for placing clients in 
mutual fund share classes and money 
market fund cash sweep vehicles when 
less costly alternatives were available. 
The SEC also found that the firm violat-
ed its duty to seek best execution and 
violated the Advisers Act Compliance 
Program Rule. 

The firm was eligible to self-report 
under the SEC’s 2018 Share Class Se-
lection Disclosure Initiative but did not 
do so. The SEC found that the firm re-
ceived almost $485,000 in 12b-1 fees 
that it would not have collected had 
clients been invested in available lower-
cost share classes. Although the firm 
disclosed in its Form ADV brochure that 
it received 12b-1 fees, it was found to 
have failed to provide “any disclosure” 
on the attendant conflicts. The firm had 
also entered a revenue sharing agree-
ment with a clearing broker in which 
the firm received revenue based on 
the amount of client assets invested in 
certain fund share classes when lower-
cost share classes in the same mutual 
funds were available, and had received 
revenue sharing payments of over 
$190,000 during the covered periods. 

The SEC found that the firm did not dis-
close the revenue sharing payments or 
the related conflicts of interest. 

The SEC also found that the firm had 
recommended to clients money mar-
ket fund cash sweep vehicles for which 
the firm received over $675,000 in 
revenue sharing payments when lower-
cost funds without such payments were 
available. The firm was charged with not 
adequately disclosing these related con-
flicts either. 

The SEC noted the firm’s coopera-
tion and ordered the firm to review and 
correct relevant disclosures and compli-
ance policies and procedures, evaluate 
whether clients should be moved to low-
er-cost share classes or cash sweep ve-
hicles, and provide affected former and 
current clients with a copy of the SEC’s 
order. The firm was also ordered to pay 
disgorgement of over $1.35 million, 
prejudgment interest of approximately 
$201,000, and a civil money penalty of 
$300,000. 

See In the Matter of Winslow, Evans 
& Crocker, Inc. (Feb. 12, 2021).

SEC Charges CA Adviser for 
Withholding Adverse Financial 
Information Impacting Client’s 
Promissory Notes
Posted to IAA Today on February 10, 2021

The SEC has settled charges against 
a California-based adviser and its prin-
cipal for failing to disclose adverse fi-
nancial information and making false 
and misleading statements about a 
company to trustees of a client account 
who were considering whether to main-
tain an investment in promissory notes 
issued by the company. The adviser had 
recommended investments in the com-
pany’s promissory notes to several of its 

clients between 2014 and 2017. In June 
2018, the SEC filed a complaint charg-
ing the company and the company’s 
president and founder with defrauding 
investors. At that time, more than 20 
of the adviser’s clients held more than 
$8 million in the company’s promissory 
notes. 

The SEC found that the adviser be-
came aware in 2017 of registration 
concerns and adverse financial informa-
tion about the company, including that 
the company had restated its financial 
statements for 2014 and 2015, reflect-
ing that total assets had been over-
stated by $23 million and $54 million 
respectively, and that the company’s li-
abilities exceeded assets in both years. 
After acquiring this information, the ad-
viser made no new recommendations to 
purchase interests in the company. 

In January and February 2018, the 
principal of the adviser met multiple 
times with the trustees, who were man-
aging the estate of a deceased client 
who held $1.25 million of the com-
pany’s promissory notes. The principal 
recommended that the trustees “[s]tay 
the course” even though the trustees 
had asked whether they should move 
the investment into a safer position, and 
did not disclose the adverse financial in-
formation about the company that the 
adviser had known since 2017. In June 
2018, the trustees learned of the SEC’s 
complaint against the company and im-
mediately requested that the adviser 
redeem their promissory notes, but the 
company did not fulfill the request.

The SEC found that the adviser vio-
lated an antifraud provision of the Ad-
visers Act and ordered the adviser to 
provide a copy of the SEC order to its 
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clients and new clients with one year of 
the date of the order, retain an indepen-
dent compliance consultant “with re-
spect to the due diligence and monitor-
ing of unregistered investments, private 
placement investments, and alternative 
investments,” and ordered the adviser’s 
principal to take a minimum of eight 
hours of training each year from 2021 
to 2023 regarding compliance with the 
Advisers Act. The adviser also must pay 
disgorgement of $1,564, prejudgment 
interest of $236.38, and a civil penalty 
of $75,000.

See In the Matter of Daniel Invest-
ment Associates, LLC and Gregory D. 
Van Wyk (Jan. 29, 2021).

Advisers Be Aware: New Law 
Changes AML Landscape 
Posted to IAA Today on February 10, 2021

While they do not directly affect in-
vestment advisers, advisers should be 
aware of provisions in the new Anti-Mon-
ey Laundering Act of 2020 (AMLA), the 
most significant anti-money laundering 
legislation enacted since the 2001 USA 
PATRIOT Act. The AMLA also contains 
the discrete Corporate Transparency Act 
(CTA).

As previously discussed in IAA Today, 
the Financial Crimes Enforcement Net-
work (FinCEN) recently removed a pro-
posed AML rulemaking for investment 
advisers from its regulatory agenda. 
While the AMLA expands the definition 
of financial institution, that broader defi-
nition does not include investment ad-
visers. Nevertheless, advisers should be 
aware of the substantial changes to the 
AML landscape made by the AMLA.

The purposes of the AMLA are:

• To improve coordination and in-
formation sharing: The AMLA pro-
vides for greater levels of coordina-
tion among regulators and between 
the public and private sectors. The 
AMLA directs FinCEN to publish and 
share threat patterns, creates a pilot 
program to share suspicious activity 
reports (SARs) with foreign branches 

and subsidiaries of financial institu-
tions, and enhances the already es-
tablished FinCEN Exchange, which 
facilitates a public-private informa-
tion sharing partnership. 

• To modernize AML and “countering 
the financing of terrorism” (CFT) 
laws to adapt to new and emerging 
threats: The AMLA orders the estab-
lishment of a Subcommittee on Inno-
vation and Technology to advise the 
Secretary of the Treasury on how reg-
ulators can encourage and support 
technological innovation related to 
AML and CFT and “reduce, to the ex-
tent practicable, obstacles to innova-
tion that may arise from existing reg-
ulations, guidance, and examination 
practices related to compliance of fi-
nancial institutions with the [BSA].” 

• To encourage technological inno-
vation and the adoption of new 
technology by financial institutions 
to more effectively counter money 
laundering and the financing of ter-
rorism: The AMLA creates the new 
position of Bank Secrecy Act Innova-
tion Officers who will be appointed 
within FinCEN and every other “Fed-
eral functional regulator.” Their tasks 
will include providing resources on 
the “innovative methods, processes, 
and new technologies that may as-
sist in compliance with the require-
ments” of the BSA, and to “provide 
technical assistance or guidance re-
lating to the implementation of re-
sponsible innovation and new tech-
nology by financial institutions.”

• To reinforce that the AML and CFT 
policies, procedures, and controls 
of financial institutions shall be 
risk-based: The AMLA discusses the 
need for “reasonably designed risk-
based programs.” 

The AMLA amends the BSA to apply 
AML laws to dealers in antiquities and 
art, and to virtual currencies and emerg-
ing payment methods. It also expands 

BSA whistleblower awards and protec-
tions, making them more similar to SEC 
whistleblower provisions, and increases 
potential penalties for multiple viola-
tions of the BSA. 

The AMLA directs FinCEN to conduct 
an assessment on establishing a “no-
action letter” program to address ques-
tions regarding the application of the 
BSA or other AML or CFT laws to specific 
conduct.

The CTA Will Create Ongoing 
Reporting Requirements for Certain 
Companies

The CTA requires FinCEN to estab-
lish uniform beneficial ownership in-
formation reporting requirements to 
improve transparency and discourage 
the use of shell corporations as a tool to 
disguise and move illicit funds. FinCEN 
also must establish a secure, nonpublic 
database for beneficial ownership infor-
mation. The CTA assigns the reporting 
obligations to the “reporting compa-
nies,” as opposed to covered financial 
institutions. 

A “reporting company” is a corpora-
tion or a limited liability company that 
is organized under state laws or under 
foreign law and registered to do busi-
ness in the United States. The term is 
designed to capture smaller companies 
and shell companies from which infor-
mation is not currently collected. The 
definition excludes public companies, 
certain financial institutions, SEC-reg-
istered advisers, registered investment 
companies, and pooled investment 
vehicles operated or advised by a reg-
istered investment adviser. However, 
the CTA states that pooled investment 
vehicles that are formed under the laws 
of a foreign country must “file with Fin-
CEN a written certification that provides 
identification information of an individ-
ual that exercises substantial control 
over the pooled investment vehicle.” 
There is also a sweeping exclusion for 
companies that operate in the United 

https://www.sec.gov/litigation/admin/2021/ia-5675.pdf
https://www.sec.gov/litigation/admin/2021/ia-5675.pdf
https://www.sec.gov/litigation/admin/2021/ia-5675.pdf
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https://iaa.os33.com/online/f/4l3TMhRGYCgkTA/NDAA-Anti-Money%20Laundering%20Act%20of%202020%20PDF%20(2).pdf?dl=0
https://iaa.os33.com/online/f/LQG026ey0H8-1Q/Corporate%20Transparency%20Act%20Bill%20Text.pdf?dl=0
https://iaa.os33.com/online/f/LQG026ey0H8-1Q/Corporate%20Transparency%20Act%20Bill%20Text.pdf?dl=0
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States, have more than 20 full-time em-
ployees in the United States, and “filed 
in the previous year Federal income tax 
returns in the United States demonstrat-
ing more than $5,000,000 in gross re-
ceipts or sales.”

The term “beneficial ownership” 
used in the CTA means an individual 
who, directly or indirectly, (i) exercises 
substantial control over the entity, or (ii) 
owns or controls not less than 25 per-
cent of the ownership interests of the 
entity. The term “substantial control” 
is not yet defined but could potentially 
take on the same meaning that is used 
under other AML rules. 

Reporting companies will have two 
years following adoption of Treasury De-
partment regulations to comply with the 
beneficial ownership reporting require-
ments and reporting companies formed 
after the effective date of these regula-
tions will be required to file beneficial 
ownership reports upon incorporation. 
Any changes in beneficial ownership 
must be reported to FinCEN within a 
year of the change. 

The Secretary of the Treasury will be 
tasked with minimizing the reporting re-
quirements on companies and ensuring 
the standards used for evaluating ben-
eficial ownership reports renders them 
“highly-useful.” Beneficial ownership 
reports are to be confidential but in cer-
tain circumstances they may be shared 
among regulators and with financial in-
stitutions. 

See Anti-Money Laundering Act of 
2020 (AMLA) and Corporate Transpar-
ency Act (CTA). 

SEC Requests Comment on Money 
Market Fund Report
Posted to IAA Today on February 10, 2021

The SEC is requesting public com-
ment on potential reforms for money 
market funds that were discussed in 
a report by the President’s Working 
Group on Financial Markets (PWG). As 
previously reported in IAA Today, former 
Director of the SEC’s Division of Invest-
ment Management, Dalia Blass, issued 

a statement in late December also seek-
ing feedback on the report. The PWG 
report describes the outflows in March 
2020 from prime and tax-exempt mon-
ey market funds, steps taken to support 
short-term funding markets despite pre-
vious money market fund reform efforts, 
and potential reform measures. 

Comments are requested on the fol-
lowing:

• The potential measures discussed 
in the PWG report, “both individually 
and in combination”; 

• The effectiveness of earlier money 
market fund reforms “and the effec-
tiveness of implementing policy mea-
sures described in the [r]eport in 
addition to, or in place of, previously-
enacted reforms”; 

• The effectiveness of measures in:

 o   Addressing money market funds’ 
structural vulnerabilities that can 
contribute to stress in short-term 
funding markets;

 o   Improving the resilience and func-
tions of short-term funding mar-
kets; and

 o   Reducing the likelihood that offi-
cial interventions will be needed to 
address money market fund runs, 
or stresses in short-term funding 
markets. 

• Potential impacts on stakeholders, 
including money market fund inves-
tors, fund managers, and issuers of 
short-term debt; and

• Other approaches for improving the 
resilience of money market funds 
and short-term funding markets.

Comments are requested 60 days 
after publication of the release in the 
Federal Register. After the comment 
period, the SEC expects to hold discus-
sions with stakeholders on options and 
related comments. 

See Request for Comment on Poten-
tial Money Market Fund Reform Mea-
sures in President’s Working Group Re-
port (Feb. 4, 2021).

EU’s Sustainable Finance Disclosure 
Reg Effective March 10
Posted to IAA Today on February 18, 2021

The European Union’s Sustainable 
Finance Disclosure Regulation, collo-
quially known as SFDR or the “Disclo-
sure Regulation,” will begin to apply on 
March 10. It requires new disclosures 
relating to ESG as well as reporting re-
quirements for asset managers that 
market funds in or into the EU both at a 
product and manager level. 

The SFDR is one component of a 
broader effort by the EU to strengthen 
financial stability through sustainable 
finance. The European Supervisory Au-
thorities (ESAs) recently issued draft 
implementing regulations for the SFDR 
through publication of a final report and 
draft Regulatory Technical Standards 
(RTS). The draft RTS address the con-
tent, methodologies, and presentation 
of ESG-related disclosures under the 
SFDR, focusing on several types of dis-
closures. These include, for example, 
disclosures that relate to whether the 
manager takes into account principal 
adverse impacts on sustainability, how 
the investments “do not significantly 
harm” sustainability objectives, prod-
ucts with environmental or social 
characteristics (Article 8 funds), and 
products with sustainable investment 
objectives (Article 9 funds), including 
pre-contractual and website disclosures 
and periodic reports. 

The EU publication includes tem-
plates for the principal adverse impacts 
statement, pre-contractual disclosures, 
and periodic reports, and the draft RTS 
also include a list of certain types of 
items to be included in the reporting. 
The European Commission is expected 
to endorse the RTS within three months 
of publication. Notwithstanding the 
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March compliance date, the ESAs have 
proposed that the RTS apply beginning 
January 1, 2022. 

See Final Report on Draft Regulatory 
Technical Standards (Feb. 2, 2021) and 
The Three European Supervisory Au-
thorities Publish Final Report and Draft 
RTS on Disclosures Under SFDR (Feb. 4, 
2021).

EC Agrees to Equivalence 
Recognition for SEC-Registered 
Central Clearing Counterparties 
Posted to IAA Today on February 10, 2021

The European Commission recent-
ly issued a decision that recognizes 
equivalence of the SEC’s regulatory 
framework for SEC-registered central 
clearing counterparties (CCPs or clear-
ing agencies) to the European Market 
Infrastructure Regulation (EMIR) rules. 
The decision includes some additional 
risk mitigation standards specified by 
the EC. This will allow U.S. CCPs to apply 
for recognition by ESMA (European Se-
curities and Markets Authority) to clear 
securities and security-based swaps 
transactions in the EU. The EC issued a 
similar decision in 2016 for CFTC-regis-
tered CCPs, and ESMA has already rec-
ognized several of them. 

IAA Comments on Delegation and 
ESG in EU AIFMD Consultation
Posted to IAA Today on February 2, 2021

The IAA has submitted comments on 
a consultation from the European Com-
mission on the Alternative Investment 
Fund Managers Directive (AIFMD). The 
IAA’s comments responded to questions 
on the third-party delegation frame-
work, which currently allows certain in-
vestment management functions to be 
delegated to managers outside the Eu-
ropean Union, and questions on the Eu-
ropean sustainable finance regulations, 
including the disclosure regulation 
(SFDR) and the taxonomy regulation. 
Regarding delegation, the consultation 
asked about changes to the regulatory 
framework. We explained our opposi-

tion to any changes in this area because 
we believe that the current delegation 
framework is robust and works well for 
EU alternative investment funds and 
their investors. The consultation also 
asked about amending and adding re-
quirements for AIFMs related to the EU 
sustainable finance regulations. We re-
sponded that the Commission should 
focus on implementing the current regu-
lations and should not impose addition-
al requirements in this area. 

Update to Executive Order on 
Investments in Chinese Military 
Companies and New Guidance
Updated on IAA Today on February 2, 2021

In his final week in office, former 
President Trump issued amendments 
to an executive order, discussed in ear-
lier IAA Today reports, that prohibits 
U.S. investors from investing in publicly 
traded securities of, securities that are 
derivative of, or securities that are de-
signed to provide investment exposure 
to “Communist Chinese military com-
panies” or, according to related FAQs 
issued by OFAC, securities of their sub-
sidiaries (as defined by OFAC; together 
CCMCs) that issue publicly traded se-
curities. OFAC’s list of CCMCs is avail-
able here and a list of additional enti-
ties recently added by the Department 
of Defense is available here. OFAC also 
issued additional FAQs and guidance in 
connection with the executive order. It 

is as yet unclear whether the Biden Ad-
ministration will take any action on this 
executive order other than issuing guid-
ance to clarify its implementation.

Amended Executive Order: Under 
the initial executive order, certain pro-
hibitions applied beginning January 11, 
2021, and U.S. persons, including funds 
and related market intermediaries and 
participants, are required to divest their 
holdings in companies that were initially 
listed as CCMCs by November 11, 2021. 
The amendments to the executive order 
state that “[e]ffective at 11:59 p.m. 
eastern standard time [(EST)] on No-
vember 11, 2021, possession of any 
such securities by a United States per-
son is prohibited.” The initial executive 
order did not specifically address pos-
session after the required divestment 
date, but the amended order provides 
that, for securities of companies that 
are subsequently added to the list of CC-
MCs, possession of those securities is 
prohibited at 11:59 p.m. EST 365 days 
after the date that the company is deter-
mined to be a CCMC. The definition of 
“transaction” was amended to include 
sales as well as purchases of any pub-
licly traded security. 

Additional Guidance from OFAC: 
OFAC has issued General License No. 
2, guidance that states that, for any 
entity listed by OFAC as a CCMC after 
12:01 a.m. on January 14, 2021, trans-
actions and activities by U.S. securities 
exchanges involving securities of CC-
MCs are authorized through 12:01 a.m. 
eastern time 365 days after the date of 
the entity’s listing as a CCMC. OFAC also 
issued several new related FAQs. One 
of these describes General License 2. 
Another states that the executive order, 
as amended, requires U.S. persons to 
divest their holdings of publicly traded 
securities, or any securities that are 
derivative of or are designed to provide 
investment exposure to securities of CC-
MCs, and that U.S. persons are prohib-
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ited from possessing these securities 
after the relevant deadline. This FAQ 
emphasizes the possession point made 
in the amended executive order. Anoth-
er FAQ addresses the updated definition 
of “transaction” in the amended execu-
tive order. 

Regarding divestment, another new 
FAQ states that “[a]ny transaction (in-
cluding purchases for value and sales)…
solely to divest, in whole or in part,” 
from CCMC securities is permitted. The 
deadline for divestment for securities 
held as of 9:30 a.m. EST on January 11, 
2021 is on or before 11:59 p.m. EST 
on November 11, 2021. For companies 
that are added to the list of CCMCs, “any 
transaction (including purchases for val-
ue and sales) entered into on or before 
365 days from the date of [CCMC] de-
termination, solely to divest, in whole or 
in part, from securities that any United 
States person held in such [CCMC], as 
of the date 60 days from the date of 
such determination, is permitted.”

Update of Earlier Guidance on Com-
panies Whose Names Closely Match 
the Names of CCMCs: OFAC has issued 
General License No. 1A, which replaces 
General License No. 1 dated January 8, 
2021. General License No. 1 authorized 
transactions involving publicly-traded 
securities, or any securities that are de-
rivative of, or are designed to provide in-
vestment exposure to such securities, of 
any entity whose name closely matches 
the name of a CCMC, through 9:30 a.m. 
EST on January 28, 2021. The new Gen-
eral License No. 1A extends permitted 
transactions in these securities through 
9:30 a.m. EDT on May 27, 2021. This 
license does not authorize transactions 
in securities that have already been list-
ed by OFAC. OFAC also issued two new 
FAQs related to General License No. 1A, 
one that identifies the General License, 
and another that states that prohibi-
tions on transactions in entities added 
to OFAC’s list on January 8, 2021, in-
cluding CNOOC Limited, China Mobile 
Limited, China Telecom Corporation 

Limited, and China Unicom (Hong Kong) 
Limited, take effect beginning 9:30 a.m. 
EST on March 9, 2021. 

See Executive Order on Amending 
Executive Order 13959-Addressing the 
Threat from Securities Investments that 
Finance Communist Chinese Military 
Companies (Jan. 13, 2021); General 
License No. 2, Authorizing Securities 
Exchanges Operated by U.S. Persons 
to Engage in Transactions Involving Se-
curities of Communist Chinese Military 
Companies (Jan. 14, 2021); General Li-
cense No. 1A, Authorizing Transactions 
Involving Securities of Certain Commu-
nist Chinese Military Companies (Jan. 
27, 2021); Frequently Asked Questions, 
Chinese Military Companies Sanctions; 
and OFAC List of Communist Chinese 
Military Companies.

Please direct any questions or com-
ments about these or other matters 
in the Legal & Regulatory Update to 
the IAA Legal Team at IAALegalTeam@ 
investmentadviser.org. 

Continued from page 17LEGAL & REGULATORY UPDATE

Stay up to date with new research, commentary and media coverage 
highlighting the value of active investment management by subscribing 
to the IAA’s Active Managers Council News & Updates – a biweekly email 
featuring brief summaries of, and links to, new content on the Council’s 
web portal, www.activemanagers.com.

Just send us an email at AMCBlog@activemanagers.com  
to sign up. And you can also see how the Council is changing the 
narrative on active management by following us on Twitter (https://
twitter.com/AMC_IAA) and on LinkedIn (www.linkedin.com/company/
iaa-active-managers-council). 

ACTIVE MANAGERS COUNCIL
NEWS & UPDATES
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IAA ON CAPITOL HILL

Contact IAA Vice 
President, Government 
Relations Neil Simon 
at neil.simon@
investmentadviser.org 
to share your views or to 
obtain more information 
about these or other 
government relations 
matters. 

By IAA Vice President, Government Relations Neil Simon

Financial Transaction Tax: Trouble Ahead?

Posted to IAA Today on February 24, 2021

House Transportation and Infrastruc-
ture Chairman Peter DeFazio (D-Ore.) 
has introduced the Wall Street Tax Act 
of 2021 (H.R.328), which would impose 
a 0.1% financial transaction tax (FTT) 
on trading firms. The IAA is steadfastly 
opposed to the legislation as it would 
increase the cost of capital, depress 
returns on investment, and harm Ameri-
can taxpayers saving for retirement.

Proponents of the tax used the con-
troversy surrounding the recent frenzy of 
retail trading in GameStop to advocate 
for imposition of the levy. And, while not 
the subject of the February 18th House 
Financial Services Committee hearing 
on GameStop, the tax was raised by sev-
eral committee members making clear 
a sharp partisan divide.

Rep. Rashida Tlaib (D-Mich.) framed 
the tax as a way to address inequality. 
She called it “one way to ensure that 
this enormous wealth generated on Wall 
Street actually reaches the real econo-
my.” According to her, high-frequency 
trading allows Wall Street to take ad-
vantage of retail investors and pension 
funds and she argued that a financial 
transaction tax would discourage this 
trading while also raising $800 billion 
over 10 years. 

Exacting a levy from every securi-
ties trade is a concept that a number of 
Democrats have pushed for years. They 
see it as a way to curb the kind of spec-
ulative betting that led to last month’s 
chaotic swings in the market and to 
fund important public policy priorities.

Neil Simon, IAA Vice 
President, Government 
Relations

Republican committee members pushed back. 
In response to questions posed to the hearing wit-
nesses from committee members Alex Mooney 
(R-W.Va.) and French Hill (R-Ark.), Robinhood Chief 
Executive Officer Vlad Tenev testified that a finan-
cial transaction tax would not benefit retail inves-
tors. In addition, Jennifer Schulp, Cato Institute 
Director of Financial Regulation Studies, asserted 
that a FTT would not prevent fraud or market manip-
ulation and instead would distort trading and often 
hurts individual investors and long-term retirement 
goals. She said a FTT would not have done anything 
to prevent the GameStop market volatility.

Following the hearing, Committee Chairwoman 
Maxine Waters (D-Calif.) said she hadn’t come to 
a conclusion on whether to support a transaction 
tax. “I’m very interested and I do think it portends 
possibilities for revenue that may be desperately 
needed,” she said. And a White House spokesper-
son told CNN Business that “[t]he White House sup-
ports studying the merits of a financial transaction 
tax… in the wake of the GameStop trading frenzy... 
The potential impact of a financial transaction tax 
on GameStop-like trading deserves additional study 
and can be part of a greater evaluation of such a tax 
for revenue and market stability.”

The Financial Transaction Tax legislation, the 
IAA’s opposition to it, and other crucial tax issues 
will be major themes in our Hot Topics from Inside 
the Beltway session at the IAA’s virtual Investment 
Adviser Compliance Conference on March 3-5. Join-
ing me on the panel will be Langston Emerson, 
Partner and Policy Strategist at the bipartisan pub-
lic policy firm Mindset DC; Rana Wright, General 
Counsel of Harris Associates and Chair of the IAA’s 
Legal and Regulatory Committee; and IAA President 
& CEO Karen Barr. A video recording of the session 
will be available on IAA Today shortly after the Com-
pliance Conference concludes. 
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