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In a victory for long-term IAA advo-
cacy, the SEC has voted unanimously 
to adopt significant amendments to the 
marketing rules for investment advis-
ers. The amendments create a single 
rule that replaces the current Advertis-
ing and Cash Solicitation Rules. The 
new Investment Adviser Marketing 
Rule improves significantly upon the 
regulatory framework the SEC proposed 
in 2019. Advisers will have 18 months 
after the effective date (60 days after 
publication in the Federal Register) to 
comply with the amendments. 

The IAA strongly supported the SEC’s 
efforts to modernize these rules and in 
particular has long advocated modern-
izing the Advertising Rule – which has 
not been amended since its adoption 
in 1961 – and replacing it with a princi-
ples-based approach that better reflects 
modern communications and investor 
needs for meaningful information. We 
have been at the forefront of identifying 
issues and offering workable solutions, 
and submitted extensive comments on 
ways the rule could be improved.

The new rule includes virtually all of 
the key recommendations the IAA has 
made over the years, including taking 
a principles-based approach to regula-
tion; removing the per se prohibitions 

“The Commission’s unanimous action 
on these important rules is the result of 
years of work by the SEC. The final rule 
meaningfully updates how advisers may 
market themselves, including through 
social media and other modern means, 
reflecting substantial input to the SEC 
from the IAA. We appreciate that the rule 
includes a more targeted definition of 
advertising that allows advisory firms to 
continue their typical communications 
with existing clients. We are also pleased 
that the SEC focused on advisers’ 
compliance program requirements in 
lieu of the proposed pre-approval of all 
marketing materials. The IAA commented 
extensively on both of these areas.”

— IAA President & CEO Karen Barr

on testimoni-
als and past 
specific recom-
m e n d a t i o n s ; 
including dis-
closure-based 
guidelines for 
tes t imonia ls , 
endorsements, 
and third-party 
ratings; incorpo-
rating the piece-
meal guidance 
issued over de-

cades into a comprehensive approach; 
and providing sensible guidance on the 
use of performance advertising. Impor-
tantly, the SEC refined the proposed 
definition of “advertising” in the final 
rule and dropped the proposed pre-ap-
proval of all marketing materials, which 
the IAA argued would have imposed an 
enormous compliance burden on advis-
ers by impeding virtually all communi-
cations with existing clients and likely 
compelling advisers to review virtually 
all communications directed at clients 
and potential clients prior to their use.

“The Commission’s unanimous ac-
tion on these important rules is the re-
sult of years of work by the SEC,” said 
IAA President & CEO Karen Barr. “The 

https://www.investmentadviser.org/iaatoday/news/sec-modernizes-advertising-solicitation-rules
https://www.sec.gov/news/press-release/2020-334
https://www.sec.gov/rules/final/2020/ia-5653.pdf
https://higherlogicdownload.s3.amazonaws.com/INVESTMENTADVISER/aa03843e-7981-46b2-aa49-c572f2ddb7e8/UploadedImages/about/Comment_Letter_Compendiums/2020/February_10__2020_-_IAA_Advertising_and_Solicitation_Comment_Letter.pdf
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Welcome to 2021 and the 21st Century!
Finally, Advisers Can Enter the Modern Marketing Age

than half a century, and fusing them into a modern, 
principles-based, evergreen, workable framework 
presented a Herculean task. 

The SEC has successfully done just that, signifi-
cantly changing the ways that advisers can market 
their services and communicate with clients. For 
example, advisers will be able to better engage on 
social media, share their clients’ experiences with 
prospects, and use specific examples to illustrate 
their investment process. The new, 400-plus-page 
rule provides advisers with plenty of new opportuni-
ties, as well as new requirements, some of which may 
be challenging or require more clarity. Advisers have 
much to learn and put into practice during the rule’s 
18-month implementation period. 

The IAA is committed to helping our member firms 
learn all details of the Investment Adviser Marketing 
Rule and best practices for implementing them. This 
week we launch a series of webinars called The New 
Marketing Age for Advisers, which will explore the new 
rule and look in detail at its significant provisions. We 
are also preparing FAQs and other resources that will 
be collected in a dedicated, members-only section of 
the IAA website. And we are inviting members to join 
our newly created Marketing Implementation Group, 
which will discuss implementation issues and best 
practices, and help inform further IAA outreach to the 
SEC on marketing matters. To join, contact the IAA 
Legal Team at iaalegalteam@investmentadviser.org.

Thank you to the many IAA members who worked 
with our staff over the years to develop the IAA’s policy 
positions to successfully modernize the rules govern-
ing adviser marketing and communications. This new 
rule is a testament to your dedicated efforts. We are 
grateful for your support of and involvement in the 
IAA on this and so many other important initiatives. 
As we enter 2021, we look forward to our continued 
work together to advance the interests of fiduciary 
investment advisers and their clients. I wish each of 
you a happy, healthy, peaceful new year!  

Persistence pays off. 

Literally for decades, the IAA and our 
members have been advocating for mod-
ernization of the SEC’s nearly 60-year-
old Advertising Rule, whose woefully out-
dated provisions have kept investment 
advisers from presenting themselves to 
the public in the same ways that other 
businesses do – and that have prevent-
ed investors from finding and receiving 
the information they seek in ways that 
have become expected and common-
place.

Just before Christmas, the SEC voted 
unanimously to approve a new Invest-
ment Adviser Marketing Rule that incor-
porates virtually all of the key elements 
the IAA has pushed so long for. 

This is not just a significant victory 
for the IAA, investment advisers, and cli-
ents – it’s a significant accomplishment 
for the SEC and its staff. Since it was ad-
opted in 1961 – 10 U.S. Presidents ago, 
before the telephone-connected fax ma-
chine, and long before the widespread 
use of the internet or email or social 
media – it has never been significantly 
amended, until now. The rule’s outdated 
bans and restrictions broadly covered 
not only activities commonly consid-
ered advertising but also many routine 
communications, including to advisers’ 
current clients. Over the years, the SEC 
added hundreds of pages of piecemeal 
guidance to the rule – making its re-
quirements a nightmare for compliance-
minded advisers to sift through, sort out, 
and interpret. Collecting all of that guid-
ance, accounting for all of the informa-
tion technology, social media, and mar-
keting practice advancements over more 

FROM THE PRESIDENT & CEO

Karen Barr,  
IAA President & CEO

“This is not just a 
significant victory for 
the IAA, investment 
advisers, and clients 
— it’s a significant 
accomplishment for the 
SEC and its staff. Since it 
was adopted in 1961 — 
10 U.S. Presidents ago, 
before the telephone-
connected fax machine, 
and long before the 
widespread use of the 
internet or email or 
social media — it has 
never been significantly 
amended, until now.”

https://www.investmentadviser.org/events/webinars/upcoming-webinars
mailto:iaalegalteam%40investmentadviser.org?subject=
https://www.investmentadviser.org/iaatoday/news/sec-modernizes-advertising-solicitation-rules
https://www.investmentadviser.org/iaatoday/news/sec-modernizes-advertising-solicitation-rules
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izing our regulatory framework, adopt-
ing over 90 rules, many in areas that 
had not been substantively addressed 
in decades. Importantly, our inspec-
tion and enforcement efforts focused 
on the needs of those tens of millions 
of American households. We obtained 
orders for over $14 billion in monetary 
remedies in enforcement actions and 
returned a 
record of ap-
proximately 
$3.5 billion 
to harmed 
investors. I 
agree with 
you that we 
must fuel 
job growth 
and pros-
perity by 

Following Clayton’s Departure, Elad Roisman Named Acting 
Chairman of the SEC
Posted to IAA Today on December 29, 2020

President Trump has designated 
Commissioner Elad Roisman as Acting 
Chairman of the SEC, following the de-
parture of Jay Clayton. 

“I am humbled and honored to 
serve as the Acting Chairman,” Rois-
man said. “During the time I am in this 
role, I am fully committed to maintain-
ing the steady course that Chairman 
Clayton charted during his admirable 
tenure. I look forward to continuing to 
work with the incredible SEC staff and 
my fellow Commissioners as we stew-
ard this agency into the new year.”

Roisman was sworn in as a Com-
missioner of the SEC on September 11, 
2018. 

Clayton left his position as SEC 
Chairman without fanfare on Decem-
ber 23, thanking “the 4,500 outstand-
ing women and men of the SEC for 
their service to investors, our markets 
and our country… To a person, they 
know that the over 65 million Ameri-
can households invested in the future 
of America are counting on the SEC to 
ensure that our markets provide oppor-
tunity with fairness and transparency 
for all.”

In his resignation letter to President 
Trump, Clayton said that during his 
tenure, the SEC “focused on modern-

promoting capital formation and 
cutting red tape for entrepreneurs 
and small, medium and large busi-
nesses while providing appropriate 
investor protections and ensuring 
that bad actors know they have no 
place in our markets.”

Roisman will remain Acting 
Chairman at least until the January 
20, 2021 inauguration of President-
Elect Joseph Biden.

Also Announcing Their Departures 
from the SEC:

• Dalia Blass, Director, Division of In-
vestment Management

• Stephanie Avakian, Director of the 
Division of Enforcement

• S.P. Kothari, Director, Division of Eco-
nomic and Risk Analysis 

Elad Roisman, Acting 
Chairman, SEC

S.P. Kothari, Director, 
Division of Economic 
and Risk Analysis

Stephanie Avakian, 
Director of the Division 
of Enforcement

Dalia Blass, Director, 
Division of Investment 
Management

Jay Clayton, former 
SEC Chairman

https://www.investmentadviser.org/iaatoday/news/following-claytons-departure-elad-roisman-named-acting-chairman
https://www.investmentadviser.org/home/home-content/advocacy
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New DOL Proxy Voting Rule: More Principles-Based 
Approach, But with Continued Skepticism About ESG 
Investing

Movement to a More Principles-
Based Approach

The most significant change from 
the proposal is the removal of language 
that would prohibit a fiduciary from vot-
ing a proxy unless it determined that 

the matter 
would have 
an eco-
nomic im-
pact on the 
plan, and, 
conversely 
require a 
fiduciary to 
vote if it de-

termined that the matter would have an 
economic impact on the plan. The DOL 
was persuaded by the IAA and others 
that the complexity of this binary deter-
mination would be costly to implement 
and that a more principles-based ap-
proach is a “more workable framework.”

Application of the Rule to Mutual 
Funds

The DOL has clarified that the rule 
does not apply to a mutual fund’s ex-
ercise of shareholder rights in connec-
tion with the fund’s portfolio securities. 
The rule does apply to portfolio securi-
ties held in vehicles such as collective 
investment trusts, however. The DOL 
believes that making the rule more 
principles-based will address concerns 
that applying its requirements to proxies 
for mutual funds and ETFs would create 
challenges in achieving quorum. 

Continued Skepticism on ESG Voting 
and Related Engagement

Echoing statements accompanying 
its adoption of its recent ESG rule, the 

Posted to IAA Today on December 16, 2020

In another step in the race to final-
ize rulemakings before the new Admin-
istration takes office in January – and 
despite strong opposition from plan 
fiduciaries – the DOL has adopted 
amendments to the ERISA proxy voting 
rule, once again expressing significant 
skepticism about ESG investing. The 
DOL has also withdrawn its 2016 guid-
ance on proxy voting that was issued in 
the waning days of the Obama Adminis-
tration. That guidance had resulted from 
concern that then-existing guidance dis-
suaded fiduciaries from exercising their 
shareholder rights. 

The new rule will go into effect 30 
days after publication in the Federal 
Register and SEC-registered investment 
advisers will be required to comply with 
many of its requirements as of that date. 
Given the speed with which the DOL has 
moved its latest rulemakings through 
the administrative process, it would be 
reasonable to expect that this new rule 
will be effective before the inauguration 
on January 20, making it more difficult 
for the new Administration to quickly put 
it on ice. 

The IAA had urged the DOL to with-
draw this rulemaking because it was un-
justified, costly, unworkable, and would 
negatively affect plan participants. The 
final rule is an improvement from the 
original proposal because it moves to a 
more principles-based approach, which 
the IAA recommended. Indeed, the DOL 
made several other positive changes 
from the proposal in response to IAA 
comments. Despite these improve-
ments, we continue to believe that the 
final rule is unwarranted and may have 
negative consequences for plan partici-
pants and beneficiaries. We discuss key 
elements of the new rule below. 

DOL makes clear here as well its nega-
tive view of ESG investing by ERISA fidu-
ciaries. Similar to the proposal, the rule 
provides that, when deciding whether 
to vote proxies or exercise other share-
holder rights, and when exercising those 
rights, “fiduciaries must carry out their 
duties prudently and solely in the inter-
ests of the participants and beneficiaries 
and for the exclusive purpose of provid-
ing benefits to participants and benefi-
ciaries and defraying the reasonable ex-
penses of administering the plan.” 

It states, for example, that “the use 
of plan assets by fiduciaries to further 
policy-related or political issues, includ-
ing ESG issues, through proxy resolu-
tions would violate the prudence and ex-
clusive purpose requirements” of ERISA 
and the final rule “unless such activities 
are undertaken solely in accordance 
with the economic interests of the plan 
and its participants and beneficiaries.” 
It also states that “a fiduciary may, de-
pending on the facts and circumstances, 
be obligated under ERISA and the final 
rule to vote against” shareholder propos-
als “that request a corporation to incur 
costs, either directly or indirectly, without 
the proposal including a demonstrable 
expected economic return to the corpo-
ration, ... in order to protect the financial 
interest of the plan’s participants and 
beneficiaries.” According to the DOL, it 
also would not be appropriate for plan 
fiduciaries, including appointed invest-
ment managers, to “incur expenses to 
engage in direct negotiations with the 
board or management of publicly held 
companies with respect to which the 
plan is just one of many investors.” Plan 
fiduciaries should also not initiate proxy 
fights on environmental or social issues 
unless the fiduciary concludes that such 
activities (alone or together with other 

Continued on page 6

https://www.investmentadviser.org/iaatoday/news/new-dol-proxy-voting-rule-more-principles-based-approach
https://www.dol.gov/sites/dolgov/files/EBSA/temporary-postings/fiduciary-duties-regarding-proxy-voting-and-shareholder-rights-final-rule.pdf
https://www.dol.gov/sites/dolgov/files/legacy-files/ebsa/2016-31515.pdf
https://www.dol.gov/sites/dolgov/files/legacy-files/ebsa/2016-31515.pdf
https://higherlogicdownload.s3.amazonaws.com/INVESTMENTADVISER/aa03843e-7981-46b2-aa49-c572f2ddb7e8/UploadedImages/about/Comment_Letter_Compendiums/2020/October_5__2020_-_IAA_Comments_on_DOL_Proxy_Proposal.pdf
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New DOL Proxy Voting Rule—continued from page 5

Continued on page 7

shareholders) “are appropriate after ap-
plying the considerations” in the rule. 

ERISA Fiduciaries are Not Required 
to Vote Every Proxy

Notably, the DOL explicitly confirms 
that ERISA fiduciaries are not required 
to vote every proxy or exercise every 
shareholder right to comply with ERISA, 
calling the contrary view a “misplaced 
belief.” 

Requirements for Plan Fiduciaries

The rule requires plan fiduciaries, 
when making decisions on proxy voting 
and other exercises of shareholder rights, 
to meet the following requirements:

• Act solely in accordance with the eco-
nomic interest of the plan and its par-
ticipants and beneficiaries.

The DOL cautions fiduciaries “from 
applying an overly expansive view” of 
what is an economic interest, stating 
that “vague or speculative notions that 
proxy voting may promote a theoretical 
benefit to the global economy that might 
redound, outside the plan, to the benefit 

of plan participants would not be consid-
ered an economic interest under the final 
rule.”

• Consider any costs involved. 

 As proposed, this provision also in-
cluded a requirement to consider the 
impact on investment performance 
based on the size of the plan’s hold-
ings in the issuer relative to the to-
tal investment assets of the plan and 
the plan’s percentage ownership of 
the issuer. The DOL has updated this 
language to reflect that a manager 
may not know a plan’s overall expo-
sure to a single manager, a point the 
IAA and others had made.

 What costs need to be considered by 
fiduciaries depends on the facts and 
circumstances, although the DOL 
provides several examples, including: 
direct costs to the plan, such as: “ex-
penditures for organizing proxy mate-
rials, analyzing portfolio companies 
and the matters to be voted on; de-
termining how the votes should be 
cast; and submitting proxy votes to 
be counted.” The DOL also mentions 
unusual costs, such as those associ-

ated with voting shares of certain for-
eign issuers. Opportunity costs, such 
as “foregone earnings from recalling 
securities on loan” could also be rel-
evant. 

• Not subordinate the interests of plan 
participants and beneficiaries to any 
non-pecuniary objective, or promote 
non-pecuniary benefits or goals un-
related to those financial interests of 
the plan’s participants or beneficia-
ries.

 Similar to what was proposed, the fi-
nal rule prohibits ERISA fiduciaries 
from subordinating the interests of 
participants and beneficiaries in their 
retirement income or financial bene-
fits under the plan to any non-pecuni-
ary objective. They also may not pro-
mote non-pecuniary benefits or goals 
unrelated to those financial interests 
of the plan’s participants and benefi-
ciaries or the purposes of the plan. 

• Evaluate material facts that form the 
basis for any particular proxy vote or 
other exercise of shareholder rights.

https://higherlogicdownload.s3.amazonaws.com/INVESTMENTADVISER/aa03843e-7981-46b2-aa49-c572f2ddb7e8/UploadedImages/about/IAA-Annual-Report-2020_v5.pdf
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New DOL Proxy Voting Rule—continued from page 6

 The DOL has changed the require-
ment that plan fiduciaries “investi-
gate” material facts to a requirement 
that they “evaluate” material facts 
“to remove any implication that plan 
fiduciaries would be expected to con-
duct their own investigation of mate-
rial facts.” 

• Maintain records on proxy voting ac-
tivities and other exercises of share-
holder rights.

 Explaining that the DOL intends that 
new recordkeeping obligations for 
SEC-registered investment advisers 
be applied “in a manner that aligns 
to similar proxy voting recordkeeping 
obligations under the Advisers Act,” 
the DOL has deleted a requirement 
to include records that “demonstrate 
the basis for particular proxy votes 
and exercises of shareholder rights.” 
The Advisers Act recordkeeping rule 
requires advisers to maintain a num-
ber of records in connection with 
proxy voting, including “a copy of 
any document created by the advis-
er that was material to making a de-
cision how to vote proxies on behalf 
of a client or that memorializes the 
basis for that decision.” The IAA was 
concerned that the DOL’s addition-
al proposed recordkeeping require-
ments would have substantially in-
creased costs for advisers with only 
minimal benefits.

• Exercise prudence and diligence in 
the selection and monitoring of per-
sons providing proxy voting-related 
services.

 The new rule, like the proposal, re-
quires ERISA fiduciaries to exercise 
prudence and diligence in the selec-
tion and monitoring of any persons 
selected to advise or otherwise as-
sist with exercises of shareholder 
rights, such as providing research 

and analysis, recommendations re-
garding proxy votes, administrative 
services with voting proxies, and re-
cordkeeping and reporting services. 

Use of an Investment Manager or 
Proxy Voting Firm 

A fiduciary that delegates the au-
thority to vote proxies or exercise share-
holder rights to an investment manager 
or a proxy advisory firm must “prudently 
monitor the proxy voting activities” of 
the investment manager or proxy ad-
visory firm and determine whether 
the activities are consistent with other 
provisions of the rule. As proposed, 
a fiduciary would have had to require 
the investment manager or proxy advi-
sory firm “to document the rationale for 
proxy voting decisions or recommenda-
tions” sufficient to show an expected 
economic benefit to the plan, an oner-
ous and unworkable requirement that 
raised significant concerns for the IAA. 
The DOL notes that the records related 
to proxy voting that must be maintained 
by investment advisers under the Advis-
ers Act recordkeeping rule, discussed 
above, “may be helpful to responsible 
plan fiduciaries” in satisfying this moni-
toring requirement.

Uniform and Customized Proxy 
Voting Policies

In the proposal, the DOL raised con-
cern about uniform proxy voting policies 
by investment managers. The IAA had 
explained that investment advisers may 
use consistent voting policies across cli-
ent accounts because they believe that 
they are in the best interest of their cli-
ents. We also explained that, to the ex-
tent that the rule would require advisers 
to develop custom policies for ERISA 
plans, that requirement would increase 
costs for plans and advisers without in-
cremental benefit to participants and 
beneficiaries. The DOL clarified that it did 

not intend “to suggest that plans must 
require investment managers to vote ac-
cording to custom policies.” The DOL’s 
statement in the proposal “reflected a 
general concern that responsible fiducia-
ries might be accepting investment man-
agers’ proxy voting policies without suffi-
cient review as to whether those policies 
comply with ERISA and, if so, whether the 
investment managers were complying 
with those policies.” The DOL believes 
that the revisions to the recordkeeping 
requirement address that issue.

Recommendations of Proxy 
Advisory Firms

A fiduciary may not adopt a practice 
of following the recommendations of 
a proxy advisory firm or other service 
provider without a determination that 
the firm or service provider’s proxy vot-
ing guidelines are consistent with all of 
the requirements for plan fiduciaries de-
scribed above. 

The final rule eliminates a proposed 
requirement that a fiduciary would have 
had to provide “appropriate supervision” 
of the proxy advisory firm, replacing it in-
stead with the monitoring requirement 
discussed above. The DOL anticipates 
that the SEC’s recent rulemaking for 
proxy advisory firms and its 2019 and 
2020 guidance for investment advisers 
on proxy voting will help address some 
of the DOL’s concerns “about ERISA 
fiduciaries properly discharging their 
duties with respect to proxy voting ac-
tivities and appropriately selecting and 
overseeing proxy advisory firms.” 

Safe Harbors

The final rule includes two safe 
harbors for fiduciaries to satisfy their 
fiduciary responsibilities on whether to 
vote proxies. As proposed, these were 
labeled “permitted practices,” but com-

Continued on page 8
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New DOL Proxy Voting Rule—continued from page 7

menters, including the IAA, argued that 
they should be safe harbors. The DOL 
modified the rule to provide safe harbor 
relief, explaining that “the safe harbors 
apply to a fiduciary’s duties of loyalty 
and prudence with respect to decisions 
on whether to vote, but do not apply to 
decisions on how to vote.” The safe har-
bors are optional, and may be used in-
dependently or in conjunction with each 
other. They are:

 
• A policy that voting resources will fo-

cus only on particular types of pro-
posals that the fiduciary has pru-
dently determined are substantially 
related to the issuer’s business activ-
ities or are expected to have a mate-
rial effect on the value of the plan’s 
investment. In contrast to the propos-
al, the final rule does not include a 
list of examples of permitted types of 
proposals.

• A policy of refraining from voting on 
proposals or types of proposals when 
the plan’s holdings are small. The fi-
duciary would need to prudently de-
termine that the size of the plan’s 
holdings in the stock subject to the 
vote are below quantitative thresh-
olds that, considering the plan’s per-
centage ownership of the stock and 
other relevant factors, is sufficient-
ly small that the matter being voted 
upon is not expected to have a mate-
rial effect on the investment perfor-
mance of the plan’s portfolio (or as-
sets under management in the case 
of an investment manager). This safe 
harbor is similar to one of the pro-
posed permitted practices.

The DOL did not adopt the third pro-
posed permitted practice, which would 
have allowed voting in accordance with 
the recommendations of the issuer’s 
management. Some commenters 
“questioned the safeguards offered by 
a permitted practice that relies on fidu-

ciary duties that officers and directors 
owe to a corporation based on state cor-
porate laws.”

Fiduciaries must periodically review 
proxy voting policies adopted pursuant 
to the safe harbors. The DOL expects 
that fiduciaries will conduct this review 
with “roughly the same frequency” as 
the “general industry practice . . . to re-
view investment policy statements ap-
proximately every two years.” 

Consistent with the proposal, using 
a safe harbor policy does not prohibit a 
plan fiduciary from voting (or not voting) 
in a particular case if the fiduciary de-
termines that the vote would (or would 
not) have a material effect on the value 
of the investment or the investment per-
formance of the plan’s portfolio after 
taking into account the costs involved.

Interpretive Provisions

The adopted rule includes “long-
standing interpretive positions” that the 
responsibility for exercising shareholder 
rights lies exclusively with the plan trust-
ee, except where the trustee is subject 
to the direction of a named fiduciary or 
where the power to manage, acquire, or 
dispose of the relevant assets has been 
delegated to one or more investment 
managers. 

Investment Managers of Pooled 
Investment Vehicles

Rejecting concerns that reconcil-
ing conflicting policies and engaging in 
proportionate voting would be burden-
some, the DOL adopted as proposed 
obligations of investment managers of 
pooled investment vehicles that hold 
assets of multiple plans that may have 
conflicting investment policy state-
ments. The investment manager must 
vote (or not vote) the relevant proxies 
in proportion to each plan’s interest in 
the pooled investment vehicle, or it can 
require participating plans to accept the 

investment manager’s investment poli-
cy statement. 

Pass-Through or Participant-
Directed Voting

The rule clarifies that it does not ap-
ply where proxy voting, tender, and simi-
lar rights are passed through to plan 
participants. 

Effective Date

Although the rule will be effective 30 
days after publication, it includes the 
following compliance dates:

 
• Fiduciaries that are not SEC-regis-

tered investment advisers have until 
January 31, 2022 to comply with the 
requirements to evaluate material 
facts that form the basis for a proxy 
vote or other exercise of a sharehold-
er right, and to maintain records on 
proxy voting activities and other exer-
cises of shareholder rights. Because 
the DOL believes that these require-
ments are consistent with SEC re-
quirements and guidance, however, 
SEC-registered investment advisers 
are not provided additional time, 
and must comply with those require-
ments as of the 30-day effective 
date. 

• All fiduciaries have until January 31, 
2022 to comply with the require-
ments that they review service pro-
vider proxy voting guidelines prior 
to following their recommendations 
to determine that the guidelines are 
consistent with their obligations un-
der the final rule, and the require-
ments pertaining to review of proxy 
voting policies of pooled investment 
vehicles by investment managers.
 
Additional online resources include 

the final rule, the DOL Fact Sheet, and 
the agency’s news release. 

https://www.dol.gov/sites/dolgov/files/EBSA/temporary-postings/fiduciary-duties-regarding-proxy-voting-and-shareholder-rights-final-rule.pdf
https://www.dol.gov/agencies/ebsa/about-ebsa/our-activities/resource-center/fact-sheets/fiduciary-duties-regarding-proxy-voting-and-shareholder-rights-final-rule
https://www.dol.gov/newsroom/releases/ebsa/ebsa20201211-1
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DOL Fiduciary Exemption Confirms Rollover Advice is 
Investment Advice, Adds Rollover Disclosure Requirement and 
Self-Correction Provision
Post-Inauguration Effective Data Raises Questions About Its Future 

Posted to IAA Today on December 21, 2020

The DOL has adopted a prohibited 
transaction class exemption to allow 
investment advice fiduciaries, including 
investment advisers, to receive compen-
sation for providing fiduciary investment 
advice, including advice about rollovers, 
and to engage in certain principal trans-
actions. Like the DOL’s 2016 fiduciary 
rule that was vacated, this exemption 
covers only non-discretionary advice, so 
its primary application for advisers pro-
viding discretionary management likely 
will be with respect to advice about roll-
overs. 

The exemption, praised in a joint 
opinion piece in the Wall Street Journal 
by Secretary of Labor Eugene Scalia 
and SEC Chairman Jay Clayton, is de-
signed to align with the SEC’s fiduciary 
duty interpretation for investment advis-
ers and Reg BI for broker-dealers. The 
DOL has adopted the exemption largely 
as proposed. The significant changes 
from the proposal relate to rollover dis-
closures, the addition of a self-correc-
tion provision, certification of retrospec-
tive reviews, and access to records.

Reinstatement of Five-Part Test: 
When the DOL proposed this exemption 
in July it reinstated the five-part test for 
defining an investment advice fiduciary 
adopted in 1975, as well as an earlier 
interpretation – Interpretive Bulletin 
96-1 – regarding participant investment 
education.

Digital Advice and Other Exclu-
sions: The exemption contains several 
exclusions, including for investment ad-
vice generated solely by an interactive 
website, i.e., with no human interaction 
component. We are very disappointed 

that the exemption does not cover all 
types of digital advice. While the DOL 
reasons that another statutory exemp-
tion is available for digital advice, as the 
IAA explained in our comment letter, the 
existing exemption is largely viewed as 
unworkable, and neither the DOL nor 
Congress has taken the view that the ex-
istence of a single exemption means that 
no other exemption should be available. 

The exemption also does not apply if:

• The investment professional, finan-
cial institution, or any affiliate is the 
employer of employees covered by 
the plan or is a named fiduciary or 
plan administrator that was selected 
to provide advice to the plan by a fidu-
ciary who is not independent of the 
financial institution, investment pro-
fessional, and their affiliates; or

• The investment professional is acting 
in a fiduciary capacity other than as 
an investment advice fiduciary.

Principal Transactions: The DOL 
did not change the scope of principal 
transactions included in the exemption. 
For example, the DOL did not modify the 
scope of principal transactions permit-
ted to include initial public offerings of 
closed-end funds, as we had requested 
in our comment letter.

Rollovers as Fiduciary Investment 
Advice: The DOL received many com-
ments on its position in the proposal that 
advice to take a rollover from a plan falls 
within the definition of fiduciary invest-
ment advice if the five-part test is satis-
fied. The DOL concluded that, consistent 
with the proposal, “[a] recommendation 
to roll assets out of a[n ERISA] plan is 

advice with respect to moneys or other 
property of the plan and, if provided by 
a person who satisfies all of the require-
ments of the five-part test, constitutes 
fiduciary investment advice.” In adopt-
ing this position, the DOL has formally 
withdrawn the “Deseret Letter,” a 2005 
position that until now has governed roll-
overs. Under the Deseret Letter, advice 
to take a distribution and roll assets out 
of a plan to an IRA has not generally con-
stituted fiduciary investment advice. To 
allow time for firms to come into compli-
ance, the DOL will not pursue claims re-
lated to rollover recommendations made 
between 2005 and February 16, 2021 if 
the recommendations would have been 
considered non-fiduciary conduct under 
the Deseret Letter. 

While “a single instance of advice 
to take a distribution from a[n ERISA] 
Plan and rollover the assets would fail to 
meet the regular basis prong” of the five-
part test, advice to roll over plan assets 
“can also occur as part of an ongoing re-
lationship that an individual enjoys with 
his or her investment advice provider,” 
and this would/could be considered a 
regular basis. As for the prong that re-
quires that the parties have a mutual 
understanding of the fiduciary nature 
of the advice, the DOL states that it “in-
tends to consider marketing materials in 
which Financial Institutions and Invest-
ment Professionals hold themselves 
out as trusted advisers, in evaluating 
the parties’ reasonable understandings 
with respect to the relationship.” 

Hire Me: In our comment letter, the 
IAA asked the DOL to confirm that a re-
quest by an adviser to “hire me” is not 
fiduciary investment advice. The DOL 

Continued on page 10

https://www.investmentadviser.org/iaatoday/news/dol-fiduciary-exemption-confirms-rollover-advice
https://www.federalregister.gov/documents/2020/12/18/2020-27825/prohibited-transaction-exemption-2020-02-improving-investment-advice-for-workers-and-retirees
https://www.federalregister.gov/documents/2020/12/18/2020-27825/prohibited-transaction-exemption-2020-02-improving-investment-advice-for-workers-and-retirees
https://higherlogicdownload.s3.amazonaws.com/INVESTMENTADVISER/aa03843e-7981-46b2-aa49-c572f2ddb7e8/UploadedImages/about/Comment_Letter_Compendiums/2020/August_6__2020_-_IAA_Comment_Letter_to_DOL_on_Fiduciary_Proposal.pdf
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states in the preamble that it does not 
believe that there should be significant 
concerns about “hire me” conversa-
tions. It confirms that statements in 
the preamble are not intended to sug-
gest that marketing activity like that de-
scribed in the preamble “would be treat-
ed as investment advice covered under 
the five-part test.” However, the DOL 
goes on to say that, if “the marketing of 
advisory services is accompanied by an 
investment recommendation, such as 
a recommendation to invest in a par-
ticular fund or security, the investment 
recommendation would be covered if 
all five parts of the test were satisfied.” 
While we are still analyzing the exemp-
tion and preamble, we preliminarily be-
lieve that this addresses our “hire me” 
concerns.

Wide Range of Compensation Cov-
ered: The DOL explains that, if they 
meet the conditions of the exemption, 
“Financial Institutions and Investment 
Professionals can receive a wide vari-
ety of payments that would otherwise 
violate the prohibited transaction rules, 
including, but not limited to, commis-
sions, 12b-1 fees, trailing commissions, 
sales loads, mark-ups and mark-downs, 
and revenue sharing payments from in-
vestment providers or third parties.”

Impartial Conduct Standards: Con-
sistent with the proposal, the exemp-
tion requires financial institutions and 
investment professionals to comply with 
the following Impartial Conduct Stan-
dards:

• Investment advice must be in the 
best interest of the retirement in-
vestor. The DOL intends that this 
standard be “interpreted and applied 
consistently with” the fiduciary duty 
interpretation for investment advis-
ers and Reg BI for broker-dealers;

DOL Fiduciary Exemption Confirms Rollover Advice is Investment Advice—continued from page 9

• Compensation received, directly or 
indirectly, by the financial institution, 
investment professional, their affili-
ates, and related entities may not 
exceed reasonable compensation;

• The financial institution and invest-
ment professional must, as required 
by the federal securities laws, seek to 
obtain best execution; and 

• Statements made must not be mate-
rially misleading.

Disclosures: The exemption requires 
financial institutions to provide the fol-
lowing disclosures to investors in writing 
prior to engaging in a transaction:

• Fiduciary Acknowledgement: A finan-
cial institution must disclose that it 
and its investment professionals are 
fiduciaries under ERISA and the In-
ternal Revenue Code, as applicable, 
with respect to any fiduciary invest-
ment advice provided by the financial 
institution or investment profession-
al to the retirement investor. The DOL 
has provided the following model lan-
guage that firms may use to satisfy 
this requirement:

  When we provide investment 
advice to you regarding your retire-
ment plan account or individual re-
tirement account, we are fiduciaries 
within the meaning of Title I of the 
Employee Retirement Income Secu-
rity Act and/or the Internal Revenue 
Code, as applicable, which are laws 
governing retirement accounts. The 
way we make money creates some 
conflicts with your interests, so we 
operate under a special rule that re-
quires us to act in your best inter-
est and not put our interest ahead of 
yours. 

The DOL adds that, although not 
required by the exemption, financial in-

stitutions and investment professionals 
“could more fully explain the exemp-
tion’s terms” with the following addi-
tional model disclosure:

Under this special rule’s provisions, 
we must:

— Meet a professional standard of 
care when making investment rec-
ommendations (give prudent ad-
vice);

— Never put our financial interests 
ahead of yours when making rec-
ommendations (give loyal advice);

— Avoid misleading statements 
about conflicts of interest, fees, 
and investments;

— Follow policies and procedures de-
signed to ensure that we give ad-
vice that is in your best interest;

— Charge no more than is reason-
able for our services; and

— Give you basic information about 
conflicts of interest. 

• Services and Conflicts: Financial in-
stitutions also must disclose the ser-
vices to be provided and the financial 
institution’s and investment profes-
sional’s material conflicts of inter-
est in a way that is accurate and not 
misleading. The “conflicts associated 
with proprietary products, payments 
from third parties, and compensation 
arrangements” are examples of ma-
terial conflicts of interest that must 
be disclosed, according to the pre-
amble. The DOL also confirms that 
firms “may rely, in whole or in part, on 
other regulatory disclosures to satis-
fy certain aspects of this disclosure 
requirement,” and includes Form 
ADV as an example of other regulato-
ry disclosures. Disclosure required by 
the exemption also may be included 

Continued on page 11
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with or accompanied by disclosure 
required under ERISA Rule 408b-2.

Disclosure Regarding Reasons for 
Rollovers: In a change from the pro-
posal, a financial institution will now be 
required, prior to engaging in a rollover, 
to disclose to the retirement investor 
the specific reasons that the rollover 
recommendation is in the investor’s 
best interest. This requirement applies 
to a rollover from a plan to another plan 
or IRA, from an IRA to a plan, from an 
IRA to another IRA, or from one type of 
account to another, including, for exam-
ple, from a commission-based account 
to a fee-based account. In the proposal 
this documentation was included in the 
recordkeeping requirements, but the 
requirement has been expanded to pro-
vide that it must also be shared with the 
retirement investor.

In its discussion of documenting 
rollover recommendations, the DOL 
states that financial institutions and in-
vestment professionals should consider 
and document the following factors:

• The retirement investor’s alterna-
tives to a rollover, including leaving 
the money in his or her current em-
ployer’s plan, if permitted, and se-
lecting different investment options;

• The fees and expenses associated 
with both the plan and the IRA;

• Whether the employer pays for some 
or all of the plan’s administrative ex-
penses; and

• The different levels of services and 
investments available under the plan 
and the IRA.

The DOL goes on to explain that  
“[f]or rollovers from another IRA or 
changes from a commission-based ac-
count to a fee-based arrangement, a 
prudent recommendation would include 
consideration and documentation of the 
services that would be provided under 
the new arrangement.”

Policies and Procedures: Similar to 
the proposal, financial institutions are 
required to have written compliance poli-
cies and procedures prudently designed 
to ensure compliance with the Impartial 
Conduct Standards. Policies and pro-
cedures also must mitigate conflicts of 
interest, “to the extent that a reason-
able person reviewing the policies and 
procedures and incentive practices as 
a whole would conclude that they do 
not create an incentive for a Financial 
Institution or Investment Professional to 
place their interests ahead of the inter-
est of the Retirement Investor.” The DOL 

updated this text from what was pro-
posed, including adding the concept of 
a “reasonable person.” 

The DOL also expects that financial 
institutions have a review process for 
investment products that may be rec-
ommended to retirement investors. This 
“should include procedures for identify-
ing and mitigating conflicts of interest 
associated with the product or declining 
to recommend a product if the Financial 
Institution cannot effectively mitigate 
associated conflicts of interest.”

As discussed above, firms must 
document their reasons for rollover rec-
ommendations. They also must docu-
ment reasons that recommendations 
to change from one type of account to 
another, such as from a commission-
based to a fee-based account, are in the 
best interest of the retirement investor.

Retrospective Review: The final ex-
emption includes the proposed require-
ment for financial institutions to conduct 
a retrospective review of compliance 
with the Impartial Conduct Standards 
at least annually. Preparation of the first 
report will need to begin by one year af-
ter the exemption’s effective date and 
the report will need to be completed by 
six months after that. The certification 

Continued on page 12
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of the retrospective review can be made 
by any “Senior Executive Officer,” as de-
fined in the exemption, rather than only 
the chief executive officer, as proposed. 
We had requested additional flexibility 
on this point.

Self-Correction Provision: The DOL 
added a self-correction provision to the 
final exemption so that certain viola-
tions will not cause a loss of the exemp-
tion. The following requirements apply:

• The violation does not result in in-
vestment losses to the retirement 
investor or the financial institution 
makes the retirement investor whole 
for any losses;

• The financial institution corrects the 
violation and notifies the DOL of the 
violation and the correction via e-
mail within 30 days of the correction;

• The correction occurs no later than 
90 days after the financial institution 
learns of the violation; and

• The financial institution notifies the 
person responsible for conducting 

the retrospective review during the 
applicable review cycle, and the vio-
lation and correction are specifically 
included in the written report of the 
retrospective review.

Recordkeeping Requirements: The 
DOL has narrowed the recordkeeping 
requirements to allow only the DOL and 
the Department of the Treasury to ob-
tain access to a financial institution’s re-
cords. As proposed, plan fiduciaries and 
other retirement investors would have 
also had access.

Eligibility: Investment professionals 
and financial institutions will be ineligi-
ble to rely on the exemption for 10 years 
following a conviction of a crime arising 
out of investment advice to retirement 
investors, unless the DOL grants a pe-
tition. They also would be ineligible for 
the exemption if they: “engag[ed] in a 
systematic pattern or practice of violat-
ing the conditions” of the exemption; 
“intentionally violat[ed] the conditions” 
of the exemption; or “provid[ed] materi-
ally misleading information” to the DOL 

in connection with the exemption. 

Effective Date: The exemption has 
an effective date of February 16, 2021, 
which is after Inauguration Day. That 
raises questions about whether the ex-
emption will be delayed or withdrawn 
by the incoming administration. In con-
trast, the DOL’s recent ESG and proxy 
rulemakings have effective dates of Jan-
uary 12, 2021 and January 15, 2021, 
respectively, with later compliance 
dates for some requirements in each 
rulemaking. We will monitor whether the 
incoming administration takes action on 
the exemption or the recent rules. The 
temporary enforcement policy in FAB 
2018-02 for investment advice fiducia-
ries that work diligently and in good faith 
to comply with the Impartial Conduct 
Standards will remain in place until De-
cember 20, 2021.

See Prohibited Transaction Exemp-
tion 2020-02, Improving Investment 
Advice for Workers and Retirees and re-
lated fact sheet and news release. 

https://www.federalregister.gov/documents/2020/12/18/2020-27825/prohibited-transaction-exemption-2020-02-improving-investment-advice-for-workers-and-retirees
https://www.federalregister.gov/documents/2020/12/18/2020-27825/prohibited-transaction-exemption-2020-02-improving-investment-advice-for-workers-and-retirees
https://www.federalregister.gov/documents/2020/12/18/2020-27825/prohibited-transaction-exemption-2020-02-improving-investment-advice-for-workers-and-retirees
https://www.dol.gov/sites/dolgov/files/EBSA/about-ebsa/our-activities/resource-center/fact-sheets/fact-sheet-improving-investment-advice-for-workers-and-retirees.pdf
https://www.dol.gov/newsroom/releases/ebsa/ebsa20201215
https://www.youtube.com/watch?v=7a9teFXljpo&feature=youtu.be
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SEC Adopts Fair Value Rule for Registered Funds 

Posted to IAA Today on December 10, 2020

After many decades of guidance and 
SEC interpretive releases, the SEC has 
adopted new Rule 2a-5 under the In-
vestment Company Act on December 3, 
which governs the valuation practices 
for registered investment companies 
and business development companies. 
Under the Act, securities and assets 
without readily available market quota-
tions are valued at fair value as deter-
mined in good faith by a fund’s board 
of directors. The new rule addresses the 
role of the fund board in making this de-
termination. 

The IAA generally supported the rule 
but requested that the SEC reconsider 
some of the burdensome board filing 
requirements and the prescriptive treat-
ment of some investments under the 
proposal. In an important change for 
our members, the SEC adopted the IAA 
recommendation that the rule’s report-
ing requirements be more flexible and 
tailored and allow for annual rather 
than quarterly reporting of several re-
quired items. While some quarterly re-
porting will still be required, boards will 
have more latitude to tailor reporting to 
their fund. The SEC also agreed with the 
IAA that the three-day reporting period 
is too short, but did not agree to extend 
it to the 10 days the IAA had requested, 
instead settling on five days. 

Fund Board Performance and/or 
Delegation of Fair Value Determina-
tions to Adviser or Other Designee. 
The rule requires a fund to adopt poli-
cies and procedures to: (i) assess and 
manage material risks associated with 
fair value determinations; (ii) select, ap-
ply, and test fair value methodologies; 
and (iii) oversee and evaluate any pric-
ing services used. The rule confirms 
that a board can make this fair value 
determination itself or it may designate 
certain parties, such as the fund’s in-
vestment adviser, a pricing service, or, 

if the fund is internally managed, an of-
ficer of the fund (valuation designee), to 
perform the fair value determination. If 
the board designates the determination 
to a valuation designee, additional re-
quirements include: (i) board oversight 
of the valuation designee; (ii) periodic 
and prompt reporting to the board; (iii) 
identification of titles and functions of 
persons responsible for fair value deter-
minations; and (iv) reasonable segrega-
tion of duties among the designee’s per-
sonnel. Unfortunately, the final rule does 
not permit boards to designate the per-
formance of fair value to fund sub-advis-
ers, as the IAA had requested. However, 
the SEC stated that fund boards or their 
valuation designees can seek the assis-
tance of sub-advisers as appropriate.

Readily Available Market Quota-
tions Definition Excludes Level 2 In-
vestments. Under the new rule, a mar-
ket quotation is “readily available” only 
when that quotation is a quoted price 
(unadjusted) in active markets for iden-
tical investments that the fund can ac-
cess at the measurement date, provid-
ed that a quotation will not be readily 
available if it is not reliable. This would 
include a level 1 input under GAAP ASC 
820, Fair Value Measurement. The IAA 
had urged the SEC to reconsider its pro-
posed narrow approach to this definition 
to reflect that, in many cases, funds cur-
rently treat investments with level 2 in-
puts as having readily available market 
quotations. However, the SEC declined 
to do so, stating that it does not believe 
that “securities valued with level 2 in-
puts are consistent with the definition 
of readily available market quotations.” 
Following the new rule, therefore, a fund 
will no longer be permitted to treat in-
vestments valued with level 2 inputs as 
having readily available market quota-
tions, and will now need to subject those 
securities to the fair value process. The 
SEC acknowledges that the fund will 
incur costs based on application of the 

new definition as well as on documen-
tation of due diligence. Depending on 
the fund’s practices, this could mean 
simply documenting the due diligence it 
already performs, or, if a fund does not 
currently perform due diligence, it could 
mean establishing procedures to do so 
and documenting the due diligence.

Impact of Definition on Cross Trade 
Rule 17a-7. This new definition of read-
ily available market quotation will also 
impact funds that currently cross trade 
securities that are not captured by the 
definition, which could include level 2 in-
vestments. The adopting release states 
that “[t]he application of this definition 
may result in funds that had previously 
viewed certain securities as having 
readily available market quotations, 
and thus eligible for cross trades un-
der rule 17a-7, to re-evaluate practices 
for trading those securities or change 
their practices for trading those securi-
ties. This re-evaluation will impose costs 
on those funds and may result in those 
funds having a more restricted set of se-
curities being available for cross trades 
than they had previously viewed as be-
ing available for cross trades.” 

As support for this change, the SEC 
states that cross transactions are not 
market transactions and can be affect-
ed by conflicts of interest, such as the 
prices at which cross trades execute be-
ing set internally by the fund. Thus, the 
cross trade rule requires securities to 
have readily available market quotations 
to serve as an independent basis. The 
release states that the final fair value 
rule’s new definition of readily available 
market quotations will further mitigate 
the risk that one fund will “subsidize” 
another fund through cross trading of 
assets with more subjective values.

New Recordkeeping Rule. The SEC 
has moved its proposed recordkeeping 

Continued on page 15

https://www.investmentadviser.org/iaatoday/news/sec-adopts-fair-value-rule-registered-funds
https://www.sec.gov/rules/final/2020/ic-34128.pdf
https://www.sec.gov/rules/final/2020/ic-34128.pdf
https://higherlogicdownload.s3.amazonaws.com/INVESTMENTADVISER/aa03843e-7981-46b2-aa49-c572f2ddb7e8/UploadedImages/about/Comment_Letter_Compendiums/2020/July_21__2020_-_IAA_Comment_Letter_on_Fair_Valuation_Rule_Proposal_7_21_20_final.pdf
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Federal Agencies Issue Fall 2020 Regulatory Agendas; 
Custody Moves to Long-Term Agenda

Posted to IAA Today on December 21, 2020

Federal agencies recently released 
the fall 2020 update to their regula-
tory agendas. Each agency’s agenda is 
generally divided into four sections: (i) 
the pre-rule stage, which includes ac-
tions an agency will undertake to decide 
whether or how to initiate rulemaking; 
(ii) the proposed rule stage, which in-
cludes proposed rules the agency has 
published or plans to publish within 
the next 12 months; (iii) the final rule 
stage, which similarly includes final 
rules; and (iv) long-term actions, which 
are items that are on the agenda, but 
for which the agency does not expect to 
take regulatory action within the next 
12 months. Below is an update on the 
SEC’s, FinCEN’s, DOL’s, and CFTC’s reg-
ulatory agendas as they relate to invest-
ment advisers. Notably, these agendas 
do not reflect the priorities of the incom-
ing administration so it’s possible that 
agency priorities will change following 
the inauguration.

SEC Agenda

Highlights for 
Advisers. Several 
items have been 
moved from the pro-
posed rule list back 
to the long-term 
agenda, including 

the Custody Rule for investment ad-
visers. The IAA has long advocated for 
modernization of the Custody Rule and 
will continue to engage with the SEC 
on potential improvements to the rule. 
Other items moved from the proposed 
rule list back to the long-term agenda 
include amendments to increase the 
Form 13F filer threshold, which the 
IAA commented on, and amendments 
to Investment Company Act Rule 17a-
7 regarding the exemption of certain 

purchase or sale transactions between 
investment companies and certain affili-
ated persons, also known as the cross-
trading rule. The SEC added money 
market fund reforms to its long-term 
agenda. It also added to its proposed 
rule list amendments to Rule 144 hold-
ing period and filings. Rule 144 permits 
the public resale of restricted securities. 
Another new item on the proposed rule 
list regards enhanced listing standards 
to prohibit the listing of issuers that fail 
to file required reports with the SEC or 
file financial statements not prepared by 
a U.S. registered public accounting firm 
recognized by the SEC as a qualified au-
ditor. This item is likely related to a Presi-
dent’s Working Group report, discussed 
in IAA Today, regarding the risks of in-
vestment in Chinese companies. Please 
see this IAA Today article about recent 
legislation in this area.

Other items of interest to investment 
advisers are described below.  

SEC Proposed Rule Stage. The 
Proposed Rule stage list continues to 
include proxy process amendments, 
amendments to the Advisers Act Fam-
ily Office Rule, amendments to Form 
PF, and the proposal related to invest-
ment company summary shareholder 
reports.  

SEC Final Rule Stage. The Final Rule 
stage list includes a number of rules that 
may soon be or were recently adopted 
by the SEC, including amendments to 
the Advisers Act Advertising Rule and 
Solicitation Rule, the fund derivatives 
rulemaking, and the fund valuation 
rulemaking. The IAA commented on all 
of these proposals. 

SEC Long-Term Actions. In addi-
tion to the items discussed above, the 
long-term actions list continues to in-

clude the request for comment on fund 
names, which was already issued, and 
amendments to improve the fund proxy 
system. Items of note remaining on the 
long-term action list include stress test-
ing for large asset managers and in-
vestment companies, which we strongly 
oppose, modernization of investment 
company disclosure, and items that 
originated with the Dodd-Frank Act. 
These include a requirement regarding 
reporting of proxy votes on executive 
compensation by institutional invest-
ment managers and a rule related to in-
centive compensation arrangements 
at large firms. The IAA filed comments on 
earlier proposals on both of these items. 

In addition to the fund derivatives 
and fund valuation rules, the SEC com-
pleted other rulemakings in 2020 that 
involved IAA advocacy, including amend-
ments to the definition of accredited 
investor, the proxy advisory firm rule-
making, fund of funds arrangements, 
investment company exemptive appli-
cations, and the Volcker Rule.

The SEC’s proposed rule stage and 
final rule stage agenda is available 
here. 

The SEC’s long-term agenda is avail-
able here.

The SEC’s list of completed actions 
is available here. 

Department of the Treasury – 
FinCEN Agenda

We are pleased 
to report that Fin-
CEN’s AML and 
SAR filing require-
ments for invest-
ment advisers has 
been removed from 

Continued on page 15

https://www.investmentadviser.org/iaatoday/news/federal-agencies-issue-fall-2020-regulatory-agendas
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https://www.reginfo.gov/public/do/eAgendaMain?operation=OPERATION_GET_AGENCY_RULE_LIST&currentPub=true&agencyCode=&showStage=active&agencyCd=3235&csrf_token=AA549517E75A289E70B842DD44EF5B996F1F7D1006E7FBAAFE239B02B1DD10225145BD17F446835F2B11A6AB1C402C058641
https://www.reginfo.gov/public/do/eAgendaMain?operation=OPERATION_GET_AGENCY_RULE_LIST&currentPubId=202010&showStage=longterm&agencyCd=3235&csrf_token=AA549517E75A289E70B842DD44EF5B996F1F7D1006E7FBAAFE239B02B1DD10225145BD17F446835F2B11A6AB1C402C058641
https://www.reginfo.gov/public/do/eAgendaMain?operation=OPERATION_GET_AGENCY_RULE_LIST&currentPubId=202010&showStage=longterm&agencyCd=3235&csrf_token=AA549517E75A289E70B842DD44EF5B996F1F7D1006E7FBAAFE239B02B1DD10225145BD17F446835F2B11A6AB1C402C058641
https://www.reginfo.gov/public/do/eAgendaMain?operation=OPERATION_GET_AGENCY_RULE_LIST&currentPubId=202010&showStage=completed&agencyCd=3235&csrf_token=AA549517E75A289E70B842DD44EF5B996F1F7D1006E7FBAAFE239B02B1DD10225145BD17F446835F2B11A6AB1C402C058641
https://www.reginfo.gov/public/do/eAgendaMain?operation=OPERATION_GET_AGENCY_RULE_LIST&currentPubId=202010&showStage=completed&agencyCd=3235&csrf_token=AA549517E75A289E70B842DD44EF5B996F1F7D1006E7FBAAFE239B02B1DD10225145BD17F446835F2B11A6AB1C402C058641
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the Department’s regulatory agenda. 
The IAA recognizes the importance of 
detecting and preventing money laun-
dering but we were concerned that the 
proposed AML regulations were based 
on a fundamental misunderstanding of 
the nature and scope of services pro-
vided by investment advisers.

Treasury’s proposed rule stage and 
final rule stage agenda is available 
here.

Treasury’s long-term agenda is 
available here.

Treasury’s list of completed actions 
is available here. 

Department of Labor Agenda

Several items 
that are on the 
DOL’s Employee 
Benefits Security 
Administrat ion’s 
agenda were re-
cently adopted, in-

cluding its ESG and proxy voting rules, 
and the fiduciary exemption. The IAA 
commented on all three of these items. 
The DOL added to its proposed rule 
stage list revisions to streamline report-
ing on Form 5500, which is an annual 
report filed by retirement plans. This ac-
tion is described as a “deregulatory ac-

tion [that] would modernize and stream-
line reporting requirements to improve 
the utility and accuracy of reported data 
and…eliminate repetitive or unneces-
sary reporting.” The DOL final rule stage 
list continues to include pension ben-
efit statements disclosure regarding life-
time income. 

The DOL’s proposed rule stage and 
final rule stage agenda is available 
here. 

The DOL’s long-term agenda is 
available here. 

The DOL’s list of completed actions 
is available here.

Commodity Futures Trading 
Commission Agenda

The CFTC’s fall regulatory agenda in-
cludes several proposals that could af-
fect IAA members. 

CFTC Proposed Rule Stage. The 
CFTC agenda continues to include: (i) 
proposed amendments to Rule 4.5 
(Registration and Compliance Obliga-
tions for CPOs of registered investment 
companies, business development 
companies, and exchange traded com-
modity pools); (ii) proposed protection 
of digital asset customer collateral 
and cleared digital asset swaps cus-

tomer collateral, including conforming 
amendments to the commodity broker 
bankruptcy provisions; and (iii) pro-
posed revisions to Form PF, jointly with 
the SEC. 

CFTC Final Rule Stage. Rules on 
this list that have already been adopted 
include exemption from registration for 
certain foreign persons acting as CPOs 
of offshore commodity pools; bank-
ruptcy rules; margin requirements for 
uncleared swaps for swap dealers and 
major swap participants; amendments 
to compliance requirements for CPOs 
on Form CPO-PQR; position limits for 
commodity derivatives contracts; and 
electronic trading risk principles.

The CFTC’s proposed and final 
items agenda is available here.  

The CFTC’s long-term agenda is 
available here. 

The CFTC’s list of completed ac-
tions is available here.

We will continue to engage with reg-
ulators on these and other issues of im-
portance to our members, monitor the 
agenda, and provide updates. 

The IAA’s comment letters are avail-
able on the IAA website. 

Federal Agencies Issue Fall 2020 Regulatory Agendas—continued from page 14

SEC Adopts Fair Value Rule for Registered Funds—continued from page 13

rules into new Rule 31a-4 under the 
Investment Company Act, which will re-
quire funds or their advisers to maintain 
appropriate documentation to support 
fair value determinations and, where 
applicable, documentation related to 
the designation of the valuation desig-
nee. 

Prior Guidance Rescinded. The SEC 
has rescinded previously issued guid-

ance on the role of the board of direc-
tors in determining fair value and the 
accounting and auditing of fund invest-
ments. The SEC has also superseded 
certain guidance issued in 2014 on 
thinly traded securities and the use of 
pricing services.

Compliance Date. New Rules 2a-5 
and 31a-4 will become effective 60 
days after publication in the Federal 

Register, and will have a compliance 
date 18 months following the effective 
date. A fund may voluntarily comply with 
the rules after the effective date, and in 
advance of the compliance date, under 
certain conditions.

The final rule is available at https://
www.sec.gov/rules/final/2020/ic-
34128.pdf. 

https://www.reginfo.gov/public/do/eAgendaMain?operation=OPERATION_GET_AGENCY_RULE_LIST&currentPub=true&agencyCode=&showStage=active&agencyCd=1500&csrf_token=322659EC05D7FA65E19EA6DFC35E967A63B8BC6381B5A780431D3B8381029240934F39F4854A70A35E7562C022E02843269D
https://www.reginfo.gov/public/do/eAgendaMain?operation=OPERATION_GET_AGENCY_RULE_LIST&currentPub=true&agencyCode=&showStage=active&agencyCd=1500&csrf_token=322659EC05D7FA65E19EA6DFC35E967A63B8BC6381B5A780431D3B8381029240934F39F4854A70A35E7562C022E02843269D
https://www.reginfo.gov/public/do/eAgendaMain?operation=OPERATION_GET_AGENCY_RULE_LIST&currentPub=true&agencyCode=&showStage=active&agencyCd=1500&csrf_token=322659EC05D7FA65E19EA6DFC35E967A63B8BC6381B5A780431D3B8381029240934F39F4854A70A35E7562C022E02843269D
https://www.reginfo.gov/public/do/eAgendaMain?operation=OPERATION_GET_AGENCY_RULE_LIST&currentPubId=202010&showStage=longterm&agencyCd=1500&csrf_token=322659EC05D7FA65E19EA6DFC35E967A63B8BC6381B5A780431D3B8381029240934F39F4854A70A35E7562C022E02843269D
https://www.reginfo.gov/public/do/eAgendaMain?operation=OPERATION_GET_AGENCY_RULE_LIST&currentPubId=202010&showStage=longterm&agencyCd=1500&csrf_token=322659EC05D7FA65E19EA6DFC35E967A63B8BC6381B5A780431D3B8381029240934F39F4854A70A35E7562C022E02843269D
https://www.reginfo.gov/public/do/eAgendaMain?operation=OPERATION_GET_AGENCY_RULE_LIST&currentPubId=202010&showStage=completed&agencyCd=1500&csrf_token=AA549517E75A289E70B842DD44EF5B996F1F7D1006E7FBAAFE239B02B1DD10225145BD17F446835F2B11A6AB1C402C058641
https://www.reginfo.gov/public/do/eAgendaMain?operation=OPERATION_GET_AGENCY_RULE_LIST&currentPubId=202010&showStage=completed&agencyCd=1500&csrf_token=AA549517E75A289E70B842DD44EF5B996F1F7D1006E7FBAAFE239B02B1DD10225145BD17F446835F2B11A6AB1C402C058641
https://www.reginfo.gov/public/do/eAgendaMain?operation=OPERATION_GET_AGENCY_RULE_LIST&currentPub=true&agencyCode=&showStage=active&agencyCd=1200&csrf_token=AA549517E75A289E70B842DD44EF5B996F1F7D1006E7FBAAFE239B02B1DD10225145BD17F446835F2B11A6AB1C402C058641
https://www.reginfo.gov/public/do/eAgendaMain?operation=OPERATION_GET_AGENCY_RULE_LIST&currentPub=true&agencyCode=&showStage=active&agencyCd=1200&csrf_token=AA549517E75A289E70B842DD44EF5B996F1F7D1006E7FBAAFE239B02B1DD10225145BD17F446835F2B11A6AB1C402C058641
https://www.reginfo.gov/public/do/eAgendaMain?operation=OPERATION_GET_AGENCY_RULE_LIST&currentPub=true&agencyCode=&showStage=active&agencyCd=1200&csrf_token=AA549517E75A289E70B842DD44EF5B996F1F7D1006E7FBAAFE239B02B1DD10225145BD17F446835F2B11A6AB1C402C058641
https://www.reginfo.gov/public/do/eAgendaMain?operation=OPERATION_GET_AGENCY_RULE_LIST&currentPubId=202010&showStage=longterm&agencyCd=1200&csrf_token=AA549517E75A289E70B842DD44EF5B996F1F7D1006E7FBAAFE239B02B1DD10225145BD17F446835F2B11A6AB1C402C058641
https://www.reginfo.gov/public/do/eAgendaMain?operation=OPERATION_GET_AGENCY_RULE_LIST&currentPubId=202010&showStage=longterm&agencyCd=1200&csrf_token=AA549517E75A289E70B842DD44EF5B996F1F7D1006E7FBAAFE239B02B1DD10225145BD17F446835F2B11A6AB1C402C058641
https://www.reginfo.gov/public/do/eAgendaMain?operation=OPERATION_GET_AGENCY_RULE_LIST&currentPubId=202010&showStage=completed&agencyCd=1200&csrf_token=AA549517E75A289E70B842DD44EF5B996F1F7D1006E7FBAAFE239B02B1DD10225145BD17F446835F2B11A6AB1C402C058641
https://www.reginfo.gov/public/do/eAgendaMain?operation=OPERATION_GET_AGENCY_RULE_LIST&currentPubId=202010&showStage=completed&agencyCd=1200&csrf_token=AA549517E75A289E70B842DD44EF5B996F1F7D1006E7FBAAFE239B02B1DD10225145BD17F446835F2B11A6AB1C402C058641
https://www.reginfo.gov/public/do/eAgendaMain?operation=OPERATION_GET_AGENCY_RULE_LIST&currentPub=true&agencyCode=&showStage=active&agencyCd=3038&csrf_token=AA549517E75A289E70B842DD44EF5B996F1F7D1006E7FBAAFE239B02B1DD10225145BD17F446835F2B11A6AB1C402C058641
https://www.reginfo.gov/public/do/eAgendaMain?operation=OPERATION_GET_AGENCY_RULE_LIST&currentPub=true&agencyCode=&showStage=active&agencyCd=3038&csrf_token=AA549517E75A289E70B842DD44EF5B996F1F7D1006E7FBAAFE239B02B1DD10225145BD17F446835F2B11A6AB1C402C058641
https://www.reginfo.gov/public/do/eAgendaMain?operation=OPERATION_GET_AGENCY_RULE_LIST&currentPubId=202010&showStage=longterm&agencyCd=3038&csrf_token=AA549517E75A289E70B842DD44EF5B996F1F7D1006E7FBAAFE239B02B1DD10225145BD17F446835F2B11A6AB1C402C058641
https://www.reginfo.gov/public/do/eAgendaMain?operation=OPERATION_GET_AGENCY_RULE_LIST&currentPubId=202010&showStage=longterm&agencyCd=3038&csrf_token=AA549517E75A289E70B842DD44EF5B996F1F7D1006E7FBAAFE239B02B1DD10225145BD17F446835F2B11A6AB1C402C058641
https://www.reginfo.gov/public/do/eAgendaMain?operation=OPERATION_GET_AGENCY_RULE_LIST&currentPubId=202010&showStage=completed&agencyCd=3038&csrf_token=AA549517E75A289E70B842DD44EF5B996F1F7D1006E7FBAAFE239B02B1DD10225145BD17F446835F2B11A6AB1C402C058641
https://www.reginfo.gov/public/do/eAgendaMain?operation=OPERATION_GET_AGENCY_RULE_LIST&currentPubId=202010&showStage=completed&agencyCd=3038&csrf_token=AA549517E75A289E70B842DD44EF5B996F1F7D1006E7FBAAFE239B02B1DD10225145BD17F446835F2B11A6AB1C402C058641
https://www.investmentadviser.org/publications/comment-letters
https://www.sec.gov/rules/final/2020/ic-34128.pdf
https://www.sec.gov/rules/final/2020/ic-34128.pdf
https://www.sec.gov/rules/final/2020/ic-34128.pdf
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IT Pros Discuss Top Five Tech Priorities 
Takeaways from IAA Leadership Week 

TAKEAWAYS

Posted to IAA Today on December 9, 2020

Investment technology is an increas-
ingly important part of both the value 
proposition and the cost equation for 
an asset management firm. Making the 
right strategic decisions about where 
to spend limited budget dollars is ever 
more essential.

At the IAA Leadership Week virtual 
conference in October, IT profession-
als shared their thinking on critical pri-
orities. Here are five areas that they are 
emphasizing today:

1. Remote work

Not surprisingly given the disruptions 
wrought by the pandemic, increasing 
workforce mobility and making remote 
work easier has been a major project for 
IT departments.

John Kroeger of Diamond Hill Capi-
tal Management talked about his firm’s 
move to “work from home” from a tradi-
tional office-based environment. In just 
a few months, the IT team outfitted ev-
eryone with laptops and remote access 
so that they could log in anywhere, any-
time. Kroeger was speaking in a panel 
session titled Smarter Ways to Work: 
How Technology Can Improve Your Busi-
ness, which was moderated by Matt 
Ahlstrand of SS&C Advent.

But the move to mobile work has 
involved more than just hardware and 

software changes. Diamond Hill is in-
creasingly focused on how employ-
ees are handling the transition, noted 
Kroeger. Speaking in the same session, 
Brian Gallagher of 1919 Investment 
Counsel echoed the concern for employ-
ee health, explaining how his firm has 
counseled team members on setting up 
separate workspaces and establishing 
time boundaries.

2. The client life cycle

Looking beyond the immediate tech-
nology challenges of the pandemic, 

anything related to clients is high on 
the technology to-do list – whether 
that’s prospecting for new clients or 
servicing current ones.

In fact, Kroeger estimated that 
his team is spending 80 percent of 
its time on the “client tech stack.” 
They’ve launched a new website and 
have installed a marketing engine. 
Overall, he explained, they want to 
“better articulate who our clients 
are” and “simplify processes for our 
salesforce.”

In the same vein, Gallagher said 
that his firm had just completed a 
CRM implementation. Integrating 
the technology into their workflow 
took more time than the technical 
installation, he noted.

A successful implementation of a 
CRM can be a challenge, explained 
Ahlstrand, adding that these proj-
ects “have among the highest failure 

rates.” Increasing the odds of success 
requires strong executive support and a 
commitment to using systems-generat-
ed data, remarked Kroeger.

3. Scaling to support growth

“People forget about the back of-
fice,” argued Gallagher, but with 7,000 
portfolios, 24 portfolio teams and 50 
custody relationships, streamlining op-
erations is essential for 1919 Invest-
ment Counsel.

Continued on page 17

John Kroeger, 
Diamond Hill Capital 
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E.J. Yerzak, Ascendant 
Compliance Services

Matt Ahlstrand, SS&C 
Advent
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His team is currently 
working on overhauling 
their reconciliation tech-
nology and processes, 
which has been a “pain 
point” operationally. “We 
need to keep up with 
how quickly we are grow-
ing,” he explained.

Similarly, Kroeger re-
ported, Diamond Hill is 
scaling its portfolio ac-
counting and trading platforms to sup-
port their growth. For example, expand-
ing their separate account business 
involves accepting transfers of bond 
portfolios with thousands of positions – 
and continuing to simplify the process-
ing is a priority.

4.  Evolving data privacy 
requirements

As always in the asset management 
industry, changes in regulation can have 
a dramatic impact on technology and 
operations. 

in passing their own 
statutes.

The new consumer 
“right to delete” per-
sonal information has 
been “particularly chal-
lenging,” noted Yerzak. 
To comply, firms need 
to have a full picture 
of where the relevant 
data resides.

5. Staying current

But staying current isn’t just impor-
tant with regard to regulation.

“With technology, if we’re not look-
ing at new options across the gamut… 
you’re definitely behind,” warned Gal-
lagher. “You have to constantly rein-
vest in technology,” he added, “having 
all senior management supporting the 
idea that change is necessary, change 
is important.”

Fortunately, noted Kroeger, “It’s sur-
prising how quickly you can pay off on 
these technologies over a five-year pe-
riod.” But continually updating the finan-
cial models is essential, he cautioned. 

TAKEAWAYS Continued from page 16

Data privacy regulations are “rap-
idly changing and broadly encompass-
ing” and demand the attention of the 
C-suite, stressed E.J. Yerzak of Ascen-
dant Compliance Services. “It’s chasing 
a moving target.” Yerzak spoke in a ses-
sion titled From the C-Suite to the Cyber 
Suite: What Executives Need to Know 
About Managing Data Privacy Risk.

One of the greatest challenges of 
data privacy regulations is that it’s not 
just Federal laws and regulations that 
matter. Yes, there is Federal regulation 
in the form of the Gramm-Leach-Bliley 
Act, but the European Union has GDPR 
(General Data Protection Regulation), 
California has the CCPA (California Con-
sumer Privacy Act), and other states 
are starting to follow California’s lead 
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http://www.investmentadviser.org/iaatoday
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final rule meaningfully updates how 
advisers may market themselves, in-
cluding through social media and other 
modern means, reflecting substantial 
input to the SEC from the IAA. We ap-
preciate that the rule includes a more 
targeted definition of advertising that 
allows advisory firms to continue their 
typical communications with existing 
clients. We are also pleased that the 
SEC focused on advisers’ compliance 
program requirements in lieu of the pro-
posed pre-approval of all marketing ma-
terials. The IAA commented extensively 
on both of these areas.”

While we are still in the process of 
analyzing the new rule – which cites the 
IAA’s comment letter nearly 100 times – 
and its implications, we provide a high 
level summary and other key takeaways 
below:

Principles-Based General Prohi-
bitions. As advocated by the IAA, new 
Rule 206(4)-1 replaces the broadly 
drawn limitations and prescriptive pro-
visions in the current rule (namely, the 
per se prohibitions on testimonials and 
past specific recommendations) with 
more principles-based provisions. The 
list of general prohibitions of certain 
marketing practices was adopted large-
ly as proposed with a few modifications 
to address interpretive concerns.

Definition of “Advertisement” Con-
tains Two Prongs to Now Include Adver-
tising and Solicitation. The first prong 
captures traditional advertising with 
certain exclusions (most one-on-one 
communications and extemporaneous, 
live, oral communications). The second 
prong covers compensated testimonials 
and endorsements (including directed 
brokerage, awards or other prizes, and 
reduced advisory fees), and includes a 
similar scope of activity as traditional so-
licitations under the current solicitation 
rule. However, the new rule extends to 
non-cash as well as cash compensation.

In order to be evergreen, the defi-
nition has been expanded and will en-
compass an investment adviser’s mar-
keting activity for investment advisory 
services with regard to securities re-
gardless of how they are disseminated 
(e.g., through emails, text messages, 
instant messages, electronic presenta-
tions, videos, films, podcasts, digital au-
dio or video files, blogs, billboards, and 
all manner of social media, as well as by 
paper, including in newspapers, maga-
zines, and the mail).

The new definition also includes 
communications used to offer advisory 
services regardless of whether the ad-
viser communicates “directly or indi-
rectly” through a third party, such as 
a consultant, intermediary, or related 
person, or incorporates third-party con-
tent into its communications. The final 
rule reflects a change from the pro-
posal, which would have applied to any 
communications “by or on behalf of” an 
adviser. This change partly addresses 
a significant concern raised by the IAA 
that, as proposed, the language would 
have imposed an over-inclusive stan-
dard making advisers responsible for 
communications by independent third 
parties that are not in their control.

Largely as proposed, the final rule 
will also apply to certain communica-
tions sent to clients and private fund 
investors (3(c)(1) and 3(c)(7) funds).

As the IAA recommended, the SEC 
did not expand the definition of adver-
tisement to include communications 
addressed to one person as proposed, 
and instead retained the current rule’s 
exclusion of one-on-one communica-
tions from the definition, except with 
regard to compensated testimonials 
and endorsements and certain commu-
nications that include hypothetical per-
formance information.

The definition will not include com-
munications designed to retain exist-
ing clients. This modification addresses 
a significant concern raised by the IAA 
that the clause could include communi-
cations made in the ordinary course of 
an adviser providing services to current 
clients.

Testimonials and Endorsements 
are Permitted, including solicitations, 
subject to the following conditions:

• Disclosure. Compensation arrange-
ments and material conflicts of inter-
est must be disclosed at the time the 
testimonial or endorsement is dis-
seminated.

• Oversight. An adviser must have a 
reasonable basis to believe that the 
testimonial or endorsement complies 
with the Marketing Rule. The final 
rule also requires that an investment 
adviser have a written agreement 
with any person giving a compensat-
ed testimonial or endorsement above 
the de minimis threshold that de-
scribes the scope of the agreed-up-
on activities and the compensation 
terms.

• Disqualification. The final rule will 
prevent advisers from using com-
pensated testimonials and endorse-
ments made by certain “bad actors” 
and other ineligible persons.

SEC Modernizes Advertising and Solicitation Rules—continued from cover page
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Partial exemptions from these pro-
visions apply to certain affiliated per-
sonnel, registered broker-dealers, and 
testimonials or endorsements that are 
for zero or de minimis compensation, 
meaning compensation provided by an 
investment adviser to a promoter of 
$1,000 or less (or the equivalent non-
cash value) during the preceding 12 
months.

Third-Party Ratings are Permitted 
with certain disclosures and criteria per-
taining to the preparation of the rating.

Specific Provisions Relating to 
Performance. The final rule generally 
prohibits: 

• Gross performance, unless net per-
formance is also presented;

• Any performance results, unless they 
are provided for specific time periods 
in most circumstances;

• Any statement that the SEC has ap-
proved or reviewed any calculation or 
presentation of performance results;

• Performance results from fewer than 
all portfolios with substantially simi-
lar investment policies, objectives, 
and strategies as those being offered 
in the advertisement, with limited ex-
ceptions;

• Performance results of a subset of in-
vestments extracted from a portfolio, 
unless the advertisement provides, 
or offers to provide promptly, the per-
formance results of the total portfo-
lio; and

• Hypothetical performance (which 
does not include performance gen-
erated by interactive analysis tools), 
unless the adviser adopts and imple-
ments policies and procedures rea-
sonably designed to ensure that the 

performance is relevant to the like-
ly financial situation and investment 
objectives of the intended audience 
and the adviser provides certain in-
formation underlying the hypothetical 
performance.

Portability of Performance. As rec-
ommended by the IAA, the new rule in-
cludes additional provisions on the pre-
sentation of predecessor performance 
results, essentially codifying existing 
SEC staff no-action letters (requiring the 
same person(s) to be primarily respon-
sible for achieving prior performance, 
substantially similar accounts, and rel-
evant disclosures).

Withdrawal of No-Action Letters. 
Consistent with the IAA’s recommenda-
tions, the SEC staff plans to withdraw 
applicable no-action letters and other 
staff guidance, or portions thereof, as 
of the compliance date of the final rule.

Form ADV. Beginning with its annual 
updating amendment to Form ADV that 
is filed after the 18-month transition 
period, an adviser will have to provide 
information about its use in its adver-
tisements of performance results, tes-
timonials, endorsements, third-party 
ratings, and references to its specific in-
vestment advice. The final rule amends 
the instructions to Form ADV to incorpo-
rate these changes.

Books and Records Rule 204-2. 
The SEC is expanding the books and re-
cords rule to reflect the final Marketing 
Rule. Investment advisers must make 
and keep records of all advertisements 
they disseminate. If an adviser’s disclo-
sures with respect to a testimonial or 
endorsement are not included in the ad-
vertisement, then the adviser must re-
tain copies of such disclosures provided 
to investors.

We believe that the new rule is a sig-
nificant improvement over the current 
regulatory regime, as well as the SEC’s 
2019 proposal, and look forward to as-
sisting members through the implemen-
tation period. We are planning a series 
of webinars beginning in January. More 
information will be provided at a later 
date. The 2021 IAA Investment Adviser 
Compliance Conference will have a pan-
el dedicated to the new rule with distin-
guished speakers, including SEC staff. 
Registration opens in early January.

IAA members with questions or who 
would like to join the Marketing Imple-
mentation Group should contact the 
IAA Legal Team at iaalegalteam@invest-
mentadviser.org. 

SEC Modernizes Advertising and Solicitation Rules—continued from page 18
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By Arin Stancil, CFA, CIPM – Guardian Performance Solutions LLC*

Time is Almost Up – Has Your Firm Adopted the 2020 
GIPS® Standards?

Posted to IAA Today on December 17, 2020

CFA Institute’s Global Investment 
Performance Standards (GIPS®) are 
generally accepted, ethical principles 
for calculating and presenting invest-
ment performance. As firms that claim 
compliance with the GIPS standards 
know well, the GIPS standards are not 
a stagnant set of rules. They evolve over 
time to keep up with the changing land-
scape of the investment management 
industry. The most recent revisions are 
encapsulated in the 2020 edition of 
the GIPS standards, which was ad-
opted in 2019 and became effective on 
January 1, 2020. Though the underlying 
input data and calculation requirements 
must be applied from January 1, 2020 
forward, performance presentation ma-
terials are not required to be prepared in 
accordance with the new guidelines un-
til performance information for periods 
ending on or after December 31, 2020 
is included. As a result, some firms have 
delayed fully adopting the 2020 edition 
of the GIPS standards.

Compared to previous times when 
substantial changes were made to the 
GIPS standards, the 2020 edition does 
not impose many new requirements on 
firms that are already claiming compli-
ance. Instead, in many instances new 
options have been introduced without 
removing the old ones. However, that 
does not mean that converting to the 
2020 edition is a simple exercise. For 
firms that are still following the 2010 
edition of the GIPS standards, there are 
several steps that need to be taken and 

decisions that need to be made in order to ensure 
ongoing compliance – many of which need to be 
completed long before getting to the stage of updat-
ing presentation materials. Following are some key 
items that all GIPS-compliant firms need to be aware 
of and should be addressing as we flip the calendar 
to 2021.

GIPS Compliance Policies & Procedures

A firm’s GIPS compliance policies and procedures 
memorialize how the firm has met all of the require-
ments of the GIPS standards. One of the most im-
portant tasks that firms claiming GIPS compliance 
should do now is review and revise their existing poli-
cies and procedures to ensure they address all of the 
requirements of the 2020 edition. While doing this, 
firms should also confirm that what is documented 
in the policies and procedures aligns with the firm’s 
actual business practices. 

There are a number of new options introduced in 
the 2020 edition of the GIPS standards and firms will 
need to evaluate how they will approach each option. 
For example, under the 2010 edition of the GIPS 
standards, firms are required to include all actual, 
fee-paying, discretionary “portfolios” in at least one 
composite. However, under the 2020 edition, firms 
are required to include all actual, fee-paying, discre-
tionary “segregated accounts” in at least one com-
posite – with a segregated account being defined as 
a portfolio owned by a single client (in contrast to a 
product offered to multiple investors, like a pooled 
fund). This change does not mean that firms will 
need to remove all of their pooled funds from com-
posites – though they have the option of doing so 
if the fund strategy is not offered as a segregated 
account. As a result, each firm that manages pooled 
funds needs to consider what the best approach is 

Arin Stancil, CFA, CIPM, 
Guardian Performance 
Solutions LLC

“For firms that are still 
following the 2010 
edition of the GIPS 
standards, there are 
several steps that 
need to be taken and 
decisions that need to be 
made in order to ensure 
ongoing compliance 
– many of which need 
to be completed long 
before getting to the 
stage of updating 
presentation materials.”

https://www.investmentadviser.org/iaatoday/compliance-corner/compliance-corner-dec-17-2020
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for them, and document its decision in 
its GIPS policies and procedures. 

Expanding Composite Descriptions

One key change in the 2020 edition 
of the GIPS standards that has largely 
floated under the radar is the additional 
elements that are required to be includ-
ed in composite descriptions. A compos-
ite description explains the investment 
mandate, objective, or strategy of the 
composite. Composite descriptions 
must be disclosed in GIPS Composite 
Reports and must be compiled in a list 
maintained by the firm that is made 
available upon request to prospective 
clients.

The 2010 edition of the GIPS stan-
dards included some general examples 
of what type of information should be 
included in a composite description, but 
the guidance was not overly prescrip-
tive. The 2020 edition, however, details 
three specific items that must be ad-
dressed:

• The material risks of the composite’s 
strategy;

• How leverage, derivatives, and short 
positions may be used if they are a 
material part of the strategy; and 

• If illiquid investments are a material 
part of the strategy.

While the latter two items will only be 
applicable to certain composites – and 
may not apply at all to some firms – ev-
ery firm will need to consider the mate-
rial risks associated with its strategies 
and update its composite descriptions to 
ensure they are properly addressed. No-
tably, the intention of this requirement 
is not to mandate that composite de-
scriptions cover every potential risk as-
sociated with the strategy. For example, 
it is not expected that a composite de-
scription will describe general risks as-
sociated with investing. Rather, the risks 
identified within the description should 
be specific to the strategy. These may 
include investment-specific, concentra-

tion, interest rate, liquidity, counterpar-
ty, or currency risks. Firms should review 
all of their composite descriptions and 
expand them as necessary to meet this 
requirement. When assessing whether 
the composite description includes ad-
equate disclosure, a firm should start 
by reviewing its marketing materials, in-
vestment policy statements, and Item 8 
of the Form ADV Part 2 Brochure.

Another change to consider related 
to composite descriptions is that firms 
are no longer permitted to define com-
posites based on portfolio type. If a firm 
has established composites that sepa-
rate pooled funds and segregated ac-
counts that are managed to the same 
strategy, such composites will need to 
be discontinued or redefined to either: 
(i) include all portfolios managed to the 
strategy going forward; or (ii) address 
other differentiating details related 
to the implementation of the invest-
ment strategy rather than portfolio type 
alone (e.g., diversification or liquidity 
constraints that impact the manner in 
which the strategy is implemented).

Pooled Fund Lists

In addition to maintaining the list of 
composite descriptions, GIPS-compliant 
firms that manage pooled funds are now 
required to maintain a list of limited dis-
tribution pooled funds (LDPFs) and/
or a list of broad distribution pooled 
funds (BDPFs), depending upon the 
type of funds that the firm manages. 
BDPFs are defined as pooled funds that 
are regulated under a framework that 
would permit the general public to pur-
chase or hold the pooled fund’s shares 
and are exclusively offered in one-on-

one presentations. LDPFs, on the other 
hand, are defined simply as any pooled 
funds that are not broad distribution 
pooled funds. The list of LDPFs must 
include descriptions for each limited 
distribution pooled fund, similar to the 
list of composite descriptions. However, 
the list of BDPFs is not required to in-
clude descriptions. For both pooled fund 
lists, only active funds are required to be 
included on the list – funds that have 
closed can be excluded.

The pooled fund lists must be made 
available upon request to prospective 
pooled fund investors, though the lists 
may be tailored to only include funds in 
which that particular prospective inves-
tor would qualify to invest. With regard to 
the list of BDPFs, it is acceptable for the 
list to be posted to a website and for the 
firm to direct prospective investors to 
the website if they request a copy of the 
list. Additionally, if desired, the firm can 
aggregate the two lists of funds, along 
with the list of composite descriptions, 
into a single list of strategies that indi-
cates the type of portfolios (segregated 
accounts or pooled fund variations) in 
which the strategy is offered.

For firms that manage a large num-
ber of pooled funds, the process of cre-
ating the pooled fund lists – particularly 
the list of descriptions for LDPFs – may 
be an extensive project. With that in 

“[E]very firm will need to consider 
the material risks associated with 
their strategies and update their 
composite descriptions to ensure 
they are properly addressed.”

Continued from page 20COMPLIANCE CORNER
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mind, firms that have not already started 
the process of creating the pooled fund 
lists should begin as soon as possible.

GIPS Reports for Pooled Funds

The GIPS standards continue to re-
quire compliant firms to make every rea-
sonable effort to provide GIPS Reports 
to all prospective clients. Expanding on 
this concept, the 2020 edition intro-
duced a new requirement to also pro-
vide GIPS Reports to certain prospec-
tive pooled fund investors. While firms 
are not required to send GIPS Reports to 
BDPF prospective investors, an appropri-
ate GIPS Report must now be delivered 
to LDPF prospective investors. Firms are 
given the option of providing to prospec-
tive LDPF investors either a GIPS Pooled 
Fund Report or a GIPS Composite Re-
port for the composite that includes 
the specific pooled fund being offered. 
Firms that have already included their 
LDPFs in composites have the option 
of continuing to maintain the compos-
ites, or they could decide to discontinue 
the pooled fund composites as long as 
the strategy is not also offered to segre-
gated accounts. If the firm discontinues 
those composites, GIPS Pooled Fund 
Reports specific to each fund will need 
to be created and distributed going for-
ward to prospective LDPF investors. If 
composites with pooled funds continue 
to be maintained, the firm can present 
prospective LDPF investors with the 
GIPS Composite Report for the compos-
ite that includes the pooled fund.

While choosing to continue to only 
produce GIPS Composite Reports and 
initiating a process to provide them to 
prospective LDPF investors may seem 
like the simplest approach to meeting 
this requirement, this option still has its 
challenges. In particular, a GIPS Com-
posite Report that is provided to a pro-
spective pooled fund investor needs to 
be tailored to include the pooled fund’s 
fee schedule (rather than the separate 
account fee schedule typically present-
ed in GIPS Composite Reports) as well 
as the current expense ratio for the 

fund. This may lead the firm to creat-
ing and maintaining multiple versions 
of each GIPS Report, which can create 
various operational complexities. 

Alternatively, if GIPS Pooled Fund 
Reports are going to be created, the 
firm will need to determine who will be 
responsible for producing the reports. 
At some organizations, the fund and 

composite teams may be functionally 
or departmentally separated, so it may 
not be feasible or appropriate to have 
one team be responsible for creating 
both GIPS Composite Reports and GIPS 
Pooled Fund Reports.

Tracking Distribution of GIPS 
Reports

Another new requirement that 
has created significant challenges for 
some firms is the necessity to be able 
to demonstrate that every reasonable 
effort has been made to provide GIPS 
Reports to prospective clients and pro-
spective LDPF investors. Meeting this 
requirement essentially requires firms 
to track how and when GIPS Reports 
are distributed. As firms often have vari-
ous communication channels through 
which they interact with prospects and 
disseminate marketing collateral – in-
cluding one-on-one marketing, respons-
es to RFPs, submissions to consultant 
databases, and arrangements with 
wrap sponsors and other intermediaries 
– tracking all of these interactions and 
confirming if and when a GIPS Report 
was provided can be difficult. Effectively 
demonstrating proper delivery of GIPS 
Reports may also require coordination 
across multiple departments. Some of 
the ways in which firms are managing 
this requirement is by utilizing their Cus-
tomer Relationship Management (CRM) 
systems, developing custom technology 
solutions, or simply maintaining Excel 
spreadsheets. Each firm’s approach will 
likely be somewhat unique, but the end 
result needs to be the same – establish-
ing a process that will demonstrate that 
GIPS Reports were properly delivered 
to the parties required to receive them.

GIPS Trademark Usage

With the implementation of the 
2020 edition of the GIPS standards, new 
requirements have been established to 
protect the use of the term “GIPS,” which 

Continued from page 21COMPLIANCE CORNER
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Key Changes to  
GIPS Reports

4 Comply with revised 
compliance statement for 
verified firms.

4 Include CFA Institute trademark 
disclaimer.

4 Disclose that a list of pooled 
fund descriptions for limited 
distribution pooled funds 
(LDPF) and a list of broad 
distribution pooled funds 
(BDPF) are available, if 
applicable.

4 Disclose the composite 
inception date in addition to 
the creation date.

4 Present total firm assets rather 
than the composite assets as a 
percentage of firm assets.

4 Disclose whether risk 
measures are calculated using 
gross-of-fees or net-of-fees 
returns.

4 Customize the fees schedule to 
be appropriate to the intended 
audience (or disclose all fee 
options). 

4 Disclose how leverage, 
derivatives, and short positions 
have been used historically 
(in addition to disclosing how 
these instruments may be 
used, which must now be 
included in the composite 
description).
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“Some of the ways in which firms 
are managing [demonstrating 
proper delivery of GIPS Reports] 
requirement is by utilizing their 
Customer Relationship Management 
(CRM) systems, developing custom 
technology solutions, or simply 
maintaining Excel spreadsheets.”

is a registered trademark owned by CFA 
Institute. Specific disclaimers must be 
included whenever the GIPS standards 
are referenced in marketing materials 
or other forms of communication. These 
requirements are outlined in detail in 
the GIPS Trademark Usage guidelines, 
which are posted on CFA Institute’s web-
site. A key consideration is that these re-
quirements are not limited to GIPS Re-
ports – they apply to any materials that 
reference the GIPS standards, including 
articles, newsletters, advertisements, 
or websites. Firms should review all of 
their materials that mention the GIPS 
standards and ensure the proper dis-
claimers have been added.

Verifier Independence

Verification is a process by which 
an independent third-party verifier con-
ducts an assessment of a firm’s GIPS 
compliance program. Though verifica-
tion is not required, it is strongly rec-
ommended and brings credibility to a 
firm’s claim of GIPS compliance. For a 
verifier to issue an unbiased opinion, 
it is essential that they maintain inde-
pendence from the firm being verified. 
Though independence is primarily the 
responsibility of the verifier, the 2020 
edition of the GIPS standards estab-
lishes certain expectations of the firm to 
confirm independence is maintained. 
First, the firm should obtain a summary 
of the verifier’s policies for ensuring in-
dependence and have sufficient discus-

sions with the verifier to understand the 
policies. Additionally, the firm must gain 
an understanding of any issues encoun-
tered and the conclusions reached by 
the verifier regarding independence. 

Prior to the beginning of each verifi-
cation, firms should request and receive 
from their verifier the summary of the 
verifier’s independence policy along 
with acknowledgement of any issues 
identified with respect to the specific 
verification engagement. If potential 
independence conflicts are identified, 
the verifier and the firm must deter-
mine whether the potential issues can 
be resolved such that independence 
can be achieved. If independence is-
sues cannot be resolved, the firm must 
not proceed with the verification and, if 
desired, begin the process of identifying 
an alternate verifier.

Conclusion

This article addresses only a small 
subset of the recent changes to the 

GIPS standards. Firms need to fully as-
sess all of the changes to ensure they 
are able to confidently and accurately 
continue to claim compliance. Nota-
bly, when it comes time to update your 
GIPS Reports, there will be more sig-
nificant changes which will need to be 
addressed once year-end 2020 perfor-
mance is included. 

For more information, you can down-
load a free PDF copy of the 2020 edition 
of the GIPS standards as well as the full 
566-page 2020 GIPS Standards Hand-
book for Firms – which aggregates the 
2020 edition of the GIPS standards, re-
lated discussion, Guidance Statements, 
and selected Q&As into a single volume 
– from the CFA Institute website.

*Arin Stancil, CFA, CIPM, is Manag-
ing Director and Principal at Guardian 
Performance Solutions LLC, a specialty 
compliance consulting firm dedicated 
to providing customized solutions to the 
investment management industry with 
the objective of helping firms to achieve 
and maintain compliance with the Glob-
al Investment Performance Standards 
(GIPS®). He can be reached at Arin@
GuardianPerformanceSolutions.com. 
GIPS® is a registered trademark owned 
by CFA Institute. 

This article is for general informa-
tion purposes and is not intended to 
be and should not be taken as legal or 
other advice. 

Stay up to date with new research, commentary and media coverage highlighting the 
value of active investment management by subscribing to the IAA’s Active Managers 
Council News & Updates – a biweekly email featuring brief summaries of, and links to, 
new content on the Council’s web portal, www.activemanagers.com.

ACTIVE MANAGERS COUNCIL
NEWS & UPDATES
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mailto:Arin%40GuardianPerformanceSolutions.com?subject=
http://www.activemanagers.com
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FSOC Expresses Concerns with Fund 
Leverage and Redemptions
Calls on SEC to Study Potential 
Emerging Risks from Investment 
Funds

Posted to IAA Today on December 9, 2020

Not surprisingly, the 2020 annual re-
port of the Financial Stability Oversight 
Council (FSOC) looks at the risk to the 
U.S. financial system through the lens 
of the unprecedented economic turmoil 
wrought by the COVID-19 pandemic. 

According to the report, the pandem-
ic “caused a contraction of economic 
activity at an unprecedented pace,” 
requiring extraordinary government 
measures. Although these measures 
succeeded in “arresting the decline in 
economic conditions,” the FSOC is con-
cerned that a protracted virus outbreak 
can slow this fragile recovery or even 
“prolong the economic downturn.” That 
said, large financial institutions are bet-
ter positioned today to weather a crisis 
than they were during the 2008 financial 
crisis, and the report recommends that 
financial regulators continue to require 
sufficient capital and liquidity to ensure 
the resiliency of these large institutions.  

The report discusses regulatory ac-
tions during this period as well as the 
impact of the pandemic on financial 
stability in general, and specifically on 
corporate credit, short-term wholesale 
funding markets, residential real estate 
and nonbank mortgage origination and 
servicing, commercial real estate, large 
bank holding companies, investment 
funds, financial market structure, cen-
tral counterparties, alternative refer-
ence rates, cybersecurity, data gaps and 
challenges, and financial innovation. 
The report includes a description of SEC 

r e g u l a t o r y 
actions tak-
en in 2020 
to address 
concerns re-
lated to the 
p a n d e m i c 
as well as 
rulemakings 
more gener-
ally geared 
towards ex-

panding the exempt markets and re-
ducing burdens on issuers and market 
participants. 

This article focuses on the report’s 
observations relating to asset manage-
ment and funds. 

General observations on 
investment funds

 In its discussion of the role of invest-
ment funds in the U.S. economy, the 
report states that the FSOC has “iden-
tified a potential vulnerability relating 
to redemption risk in certain open-end 
funds.” It concludes that the vulnerabil-
ity is a function, among other things, of 
“the liquidity of the underlying assets, 
the effectiveness of the fund’s manage-
ment of its liquidity, and the potential 
for an investor to enjoy a first-mover ad-
vantage.” Because some fixed income 
markets are less liquid than equity mar-
kets, even though funds holding both 
types of instruments offer daily redemp-
tions, those holding mostly fixed income 
instruments are more vulnerable to 
the risk of runs. The report states that  
“[t]he Council has focused in particular 
on the question of whether the structure 
of open-end funds results in greater sell-
ing pressure than if investors held the 
fixed-income instruments directly.” 

While the report credits the SEC for 
taking steps to address this potential 
vulnerability, including through adop-
tion of the 2016 rule on liquidity risk 
management for funds, it points to 
historically high levels of outflows from 
bond funds and the necessary Federal 
Reserve and Treasury interventions as 
“demonstrat[ing] the need for addition-
al analysis to assess broader market 
structure dynamics that may have con-
tributed to the stress, including whether 
investors redeeming shares from bond 
funds may have affected the extent of 
selling pressure in the bond market dif-
ferently than if those investors had held 
and sold bonds directly.”

The report also continues to raise 
concerns with leverage in investment 
funds, noting that, because leverage in-
troduces counterparty risk, in a period 
of stress, forced sales can exacerbate 
price movements and contribute to sys-
temic volatility. 

Because of these concerns, the 
FSOC supports regulatory initiatives to 
address risk in investment funds, as 
well as data collection and “analytical” 
work by the relevant agencies to iden-
tify potential emerging risks. The report 
praises the SEC for several of its data 
collection efforts and new reporting re-
quirements for funds. The report recom-
mends that the SEC and other relevant 
agencies consider whether additional 
steps should be taken, including poten-
tially through additional reporting re-
quirements.

Discussion of specific types of 
funds 

Money market funds. As market 
participants “shifted risk preferences” 
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towards cash and other highly liquid 
instruments during the early period of 
the pandemic, there were rapid outflows 
from and substantial declines in assets 
of prime institutional money market 
funds. Some of these outflows were at-
tributed to concerns by investors that 
these funds would impose redemption 
gates and liquidity fees. The SEC’s 2014 
money market reforms gave money mar-
ket fund boards the option to impose li-
quidity fees and gates if a fund’s weekly 
liquid assets fell below 30 percent of to-
tal assets. Following intervention by the 
Federal Reserve, money market fund as-
sets regained roughly the amount lost in 
March. Despite the stress in the prime 
institutional market, money market fund 
assets in the aggregate grew significant-
ly in 2020 – as of September – in large 
part because of their liquidity. The re-
port also noted acceleration of the long-
term trend towards consolidation in the 
money market fund sector, a trend that 
had slowed in 2019. 

Mutual funds and ETFs. The net as-
sets of mutual funds other than money 
market funds increased by only 0.5 per-
cent in 2020, compared with an increase 
of 20 percent in 2019. Before the pan-
demic, bond funds saw consistent in-
flows while equity funds saw consistent 
outflows. In March, these flow patterns 
changed, with record outflows across 
the board. As of September, bond flows 
have stabilized but equities are still see-
ing outflows in the aggregate. ETFs are 
growing faster than mutual funds, and 
now account for 17 percent (up from 
12 percent in 2019) of U.S. investment 
company assets. While bond ETFs had 
record outflows early in the pandemic, 
their flows have stabilized. Equity ETFs 
generally remained positive through 
2020. The report notes that ETF man-
agement remains highly concentrated.

Alternative funds. The report notes 
that hedge funds saw outflows in the 
aggregate through September, but out-
flows were less than 2019 numbers. 
Event-driven funds and convertible arbi-

trage funds were the only strategy types 
with inflows in the first nine months of 
2020. Hedge fund borrowings, which 
have been increasing dramatically over 
the past few years, also contracted in 
March 2020. Private equity funds ap-
pear poised to enter a more active deal-
making period since they hold a record 
amount of uncommitted capital ear-
marked for buyouts. The report notes 
that the PE industry remains concen-
trated and that pension funds are the 
largest beneficial owners of funds man-
aged by large private equity advisers – 
holding 29 percent of net assets.

Pension plans. The report also dis-
cusses pension funds, observing that 
it is hard to analyze the impact of the 
pandemic on defined benefit plans in 
the aggregate since their disclosure re-
quirements differ depending on the type 
of plan. “[A]necdotal reports,” however, 
show that, “while some plans made sub-
stantial investment gains in the second 
quarter of 2020, annual returns have 
fallen short of longer-term targets.”

Derivatives markets. The report 
notes that asset managers, hedge 
funds, market makers, and other types 
of investors – including retail – “contrib-
uted to record levels of activity across 
multiple futures markets” in 2020. The 
report points to the higher volatility, in-
crease in short-term trading activity, 
and significant hedging and investment 
needs to explain the activity.

Key Takeaways. While the pandem-
ic has been an “extraordinary shock to 
the global financial system,” leading to 
significant economic disruption, con-
ditions have improved largely due to 
policy actions. The report credits the 
FSOC with facilitating coordination and 
analysis of emerging systemic risks dur-
ing 2020 as well as its earlier legwork 
in identifying potential systemic vulner-
abilities with helping ensure that regula-
tory responses to economic fallout from 
the pandemic were “more coordinated, 
well-informed, and effective.” The global 

outlook for recovery is still uncertain, 
however, and regulators are urged to 
continue to assess the potential nega-
tive effects of leverage and elevated as-
set prices on the markets, including in 
connection with investment funds.

President Trump Signs Holding 
Foreign Companies Accountable 
Act; SEC Issues Findings on 
Emerging Markets Fund Disclosures
Posted to IAA Today on December 21, 2020

President Trump has signed into 
law the Holding Foreign Companies Ac-
countable Act to restrict the ability of for-
eign issuers to trade on U.S. exchanges 
if their auditors are not inspected by the 
Public Company Accounting Oversight 
Board (PCAOB). Specifically, under the 
Act, the SEC will prohibit the listing and 
trading on U.S. securities markets of se-
curities of foreign companies that retain 
for three consecutive years foreign pub-
lic accounting firms that are registered 
with the PCAOB but cannot be inspect-
ed or investigated by the PCAOB. 

Additional provisions require com-
panies to disclose the percentage of 
shares owned by foreign governmen-
tal entities, the name of any official of 
the Chinese Communist Party who is a 
member of the company’s board, and 
whether the company’s articles of in-
corporation contain any charter of the 
Chinese Communist Party. Following 
enactment of this new legislation, SEC 
Chairman Jay Clayton announced that, 
with the overlap of the Act with current 
staff work in this area, he has directed 
the staff to merge the work they had 
been doing on recommendations for 
enhanced listing standards into con-
sideration of “a single consolidated 
proposal” for the SEC to consider “on 
issues related to the PCAOB’s access 
to audit work papers, exchange listing 
standards, and trading prohibitions.” 
He has also asked the staff to consider 
“how the Act’s disclosure requirements 
can be implemented expeditiously.”

https://www.investmentadviser.org/iaatoday/legal-regulatory-update/president-trump-signs-holding-foreign-companies-accountable-act
https://www.sec.gov/news/public-statement/clayton-hfcaa-2020-12
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The Act follows several actions by 
the SEC and the Trump Administration 
in connection with investments in com-
panies located in countries, including 
China, that do not allow the PCAOB to 
inspect or investigate PCAOB-registered 
firms. The President’s Working Group on 
Financial Markets issued a report sever-
al months ago, discussed in IAA Today, 
in which it made a number of recom-
mendations relating to this issue. Presi-
dent Trump also issued an Executive 
Order that prohibits U.S. investors from 
investing in Chinese military companies, 
which was also discussed in IAA Today. 

CFTC Releases Digital Assets Primer
Posted to IAA Today on December 21, 2020

The Commodity Futures Trading 
Commission’s LabCFTC has published 
a Digital Assets Primer, which builds on 
a primer on virtual currencies that Lab-
CFTC put out in 2017. The new primer 
is intended as a one-stop source for an 
overview of digital assets, virtual curren-
cies, digital asset markets, regulatory 
coordination and oversight, and emerg-
ing issues. 

The primer provides the financial in-
dustry an educational tool to promote 
responsible innovation. The goal is to 
develop a “holistic framework” that en-
ables creation, propagation, and the 
use of digital assets. Such a “digital as-
set ecosystem” would optimally support 
the use, trading, and function of digital 
assets.  

Given the speed at which the digital 
asset markets are developing, the need 
for regulators to assure transparency, 
liquidity, resiliency, and market integ-
rity is becoming a priority. As regulators 
explore how best to oversee digital as-
sets, they must assess, among other 
challenges, whether multiple regula-
tory frameworks can or should apply to 
these assets or whether a single regula-
tor should exercise primary authority. 

The primer can be downloaded from 
this CFTC news release. 

Minnesota Dual-Registrant Pays 
Over $20 Million to Settle Share 
Class, Cash Sweep, and Illiquid Alt 
Disclosures
Posted to IAA Today on December 28, 2020

The SEC has fined an Iowa-based 
dual-registrant over $20 million in con-
nection with “disclosure failures and 
misleading statements to clients” aris-
ing from share class selection, revenue 
sharing, and compensation practices re-
lating to illiquid alternative investments. 

First, the SEC found that the firm did 
not provide adequate disclosure in con-
nection with its receipt of 12b-1 fees and 
its avoidance of paying certain transac-
tion fees for mutual fund share classes 
held by advisory clients when lower-cost 
share classes of the same funds were 
available. According to the SEC, the 
firm’s disclosures misstated the avail-
ability of lower-cost share classes for 
clients. The firm had also disclosed that 
it would monitor the sales activities of 
its associated persons to ensure that 
products and services that they offer to 
clients are “appropriate for [the client’s] 
specific situation.” The SEC found, how-
ever, that the firm did not engage in 
monitoring related to mutual fund share 
class selection. The firm had also dis-
closed that it would rebate 12b-1 fees 
to clients but, due to a coding error, did 
not rebate approximately 15 percent of 
12b-1 fees.   

Second, the SEC found that the firm 
did not disclose a revenue sharing ar-
rangement with its clearing broker or 
the related conflicts of interest in con-
nection with money market fund cash 
sweep accounts. The SEC noted that, 
from 2013 through August 2017, the 
firm recommended and invested over 
97 percent of advisory clients’ uninvest-
ed cash in two money market funds that 
paid the firm the “highest available rate 
of revenue sharing.” 

Third, the SEC found that certain 
of the firm’s clients paid upfront com-
missions for public offerings that hold 
illiquid “non-traditional investments 

(e.g., real estate, start-up companies, 
or commodities) or use complex invest-
ment and trading strategies,” or Illiquid 
Alts, when the investments were avail-
able without commissions for advisory 
clients. The firm did not disclose these 
facts or the related conflicts of interest. 
Although the firm did not charge adviso-
ry fees on assets invested in Illiquid Alts 
purchased through brokerage accounts, 
the SEC found that certain clients 
paid higher fees than they would have 
through a fee-based advisory account. 

The SEC found that the firm vio-
lated its duty to seek best execution, 
certain antifraud provisions, and the 
Compliance Program Rule. The firm 
was ordered to cease and desist, was 
censured, and was ordered to pay 
$11,547,820 in disgorgement, prejudg-
ment interest of $2,371,335, and a civil 
penalty of $9 million for distribution to 
harmed investors. The firm also agreed 
to notify affected investors and retain an 
independent compliance consultant. 

See In the Matter of Voya Financial 
Advisors, Inc. (Dec. 21, 2020).

UK-based Adviser Pays $170 Million 
in Connection with Transfer of 
Traders to Proprietary Fund
Posted to IAA Today on December 21, 2020

The SEC has fined a UK-based in-
vestment adviser in connection with 
the firm’s transfer of almost half of the 
traders assigned to a private fund sold 
to external clients to a proprietary fund 
with a similar trading strategy that was 
created to attract and retain traders 
and senior managers. The adviser also 
allocated a substantial amount of the 
private fund’s capital to an algorithmic 
trading system that the SEC found gen-
erally underperformed the performance 
of the traders. The trading system also 
operated on a T+1, or next-day trading, 
basis, which resulted in a lag in trading 
as compared with trades by live trad-
ers and contributed to the underperfor-
mance. This was especially problematic 
in volatile markets because the trading 
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system waited too long to respond to 
sudden market moves. 

The trading system was also found 
to be subject to ongoing “model and op-
erational” errors. In addition, according 
to the order, the adviser had information 
that indicated that the transfer of the 
live traders to the proprietary fund had 
a negative effect on the private fund’s 
performance.

The SEC found that the adviser failed 
to adequately disclose the existence of 
the proprietary fund, the transfer of the 
traders, the use of an algorithm, and re-
lated conflicts of interest to the private 
funds’ investors and prospective inves-
tors, notwithstanding “regular” requests 
by investors for information about all the 
adviser’s funds, traders, and conflicts. 
The adviser disclosed that it “may” man-
age proprietary funds. However, the SEC 
determined that this “would not have 
adequately alerted investors…that [the 
adviser] actually managed a proprietary 
fund with a similar trading strategy to 
[the private fund].” 

The existence of the proprietary fund 
was not discovered until a third-party 
due diligence consultant learned of it 
and the possible reallocation of traders 
to the proprietary fund and downgraded 
its rating of the adviser. This led to inves-
tors and other consultants requesting 
information, which the adviser declined 
to provide, and substantial redemptions 
from the private fund, which was later 
liquidated. 

In addition to finding violations of 
antifraud provisions under the Advisers 
Act and the Securities Act of 1933 for its 
failures to disclose relevant information, 
the SEC also found that the adviser vio-
lated the Compliance Program Rule for 
failing to implement adequate conflicts 
policies and procedures. The adviser 
was ordered to cease and desist, was 
censured, and was ordered to pay dis-
gorgement of $107,560,200, prejudg-
ment interest of $25,154,306, and a 
civil penalty of $37,285,494.

See In the Matter of BlueCrest Capi-
tal Management Limited (Dec. 8, 2020).

Adviser Fined in Connection with 
Disclosure of Share Classes Used by 
Model Provider
Posted to IAA Today on December 21, 2020

The SEC has settled charges against 
a Nebraska-based dual-registrant in 
connection with share class selection 
disclosures. Although the firm was eligi-
ble to, but did not, self-report as part of 
the SEC’s Share Class Selection Disclo-
sure Initiative, the SEC considered the 
firm’s remedial actions and cooperation 
in accepting the settlement offer. The 
firm advises clients to use third-party 
model providers, one of which used 
mutual fund share classes with 12b-1 
and other fees when lower-cost shares 
of the same funds were available to the 
firm’s clients. The firm received 12b-1 
fees as a result. The same model pro-
vider also limited its investments for the 
firm’s clients to share classes that were 
on a platform offered by a clearing bro-
ker with which the firm had a revenue 
sharing agreement. The SEC found that 
the firm did not adequately disclose the 
material facts, including the conflict of 
interest related to advising clients to 
use a model provider that invested cli-
ent assets in shares that would gener-
ate 12b-1 fees and revenue sharing for 
the firm. The SEC found violations of an 
antifraud provision and the Compliance 
Program Rule and required the firm to 
notify affected investors. It also ordered 
the firm to cease and desist, censured 
the firm, and ordered it to pay disgorge-
ment of $286,450, prejudgment inter-
est of $44,982, and a civil penalty of 
$75,000.

See In the Matter of BancWest In-
vestment Services, Inc. (Dec. 7, 2020).

SEC’s Division of Investment 
Management Introduces New Web 
Intake Form for No-action and 
Interpretive Letter Requests
Posted to IAA Today on December 15, 2020

The SEC’s Division of Investment 
Management announced in an Informa-

tion Update a new web intake form for 
no-action and interpretive letter requests 
and related procedures. Requests sub-
mitted through the form should include 
the names of all companies and persons 
involved, or the name of counsel repre-
senting the requestor, the relevant stat-
ute subsection, and the reasons why the 
requestor believes that there is an issue. 
The Division will not answer hypothetical 
questions. If confidential treatment is 
requested, the request for confidential 
treatment should be included in a sepa-
rate letter with the request for no-action 
or interpretive relief.

See IM Information Update: Division 
of Investment Management Staff State-
ment Regarding New Web Intake Form 
for No-Action and Interpretive Letter Re-
quests (Nov. 2020).

OCIE Risk Alert Reminds Advisers of 
Large Trader Obligations
Posted to IAA Today on December 17, 2020

The SEC’s examination staff has 
shared observations to assist invest-
ment advisers and broker-dealers in 
complying with the Large Trader Rule 
(Rule 13h-1 under the Exchange Act). 
The Risk Alert issued by the staff of the 
SEC’s Office of Compliance Inspections 
and Examinations (OCIE) on December 
16 notes that some investment advisers 
and broker-dealers are not aware of the 
rule or are not familiar with certain obli-
gations, including the requirement to file 
and update Form 13H. These reminders 
are timely because more broker-deal-
ers will have new obligations to report 
certain account information related to 
Large Traders to the Consolidated Audit 
Trail as of April 26, 2021.

The Large Trader Rule applies to 
a person whose transactions in NMS 
securities equal or exceed two million 
shares or $20 million during any calen-
dar day, or 20 million shares or $200 
million during any calendar month. For 
example, the Rule applies to investment 
advisers that exercise investment dis-
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cretion, directly or indirectly on behalf 
of themselves or others, over trading in 
NMS securities and hit these thresholds.

A Large Trader must disclose its 
Large Trader Identification Number 
(LTID) to broker-dealers effecting the 
Large Trader’s transactions and must 
identify all accounts at that broker-deal-
er to which the LTID applies. This infor-
mation is necessary for broker-dealers 
to comply with several reporting, record-
keeping, and monitoring requirements 
under the Large Trader Rule. The data 
collected by the SEC from securities 
transactions involving a substantial vol-
ume of shares, a large fair market value, 
or a large exercise value helps the agen-
cy assess the impact of Large Trader ac-
tivity on the securities markets, recon-
struct trading activity following unusual 
market volatility, and analyze significant 
market events.

Among the compliance issues that 
OCIE observed with respect to invest-
ment advisers are:

• Failure to identify situations that 
caused them to become Large Trad-
ers (e.g., not monitoring NMS securi-
ties transaction thresholds when en-
tering into a new advisory contract).

• Not self-identifying as Large Traders 
with the SEC.

• Not filing their annual Form 13H 
or amended filings (if applicable) 
promptly following the end of a calen-
dar quarter.

• Not notifying broker-dealers that exe-
cute transactions of their Large Trad-
er status.

The Risk Alert also notes a number 
of compliance areas in which broker-
dealers that transact in NMS securities 
may need to enhance their supervisory 
and compliance policies and proce-
dures.

For more information on the Large 
Trader Rule, see the Division of Trading 
and Markets’ Responses to Frequently 
Asked Questions Concerning Large 
Trader Reporting.

New NY Rule Requires 
Registration of Investment Adviser 
Representatives, Includes Changes 
Requested by the IAA
Posted to IAA Today on December 15, 2020

The State of New York has adopted 
rules to require the registration of Invest-
ment Adviser Representatives (IARs) in 
New York, including those IARs who rep-
resent SEC-registered investment advis-
ers from a place of business in New York 
and satisfy the definition of “investment 
adviser representative” in Advisers Act 
Rule 203A-3. 

Guidance regarding the registration 
of IARs is available here and includes a 
link to the text of the rules. Additional 
information about the adopted rules is 
available here. IARs must register with 
the State of New York and either pass 
the Series 65 examination or be eligible 
for an exemption from taking and pass-
ing the examination. All other states al-
ready require registration of IARs.

The IAA commented on the rule pro-
posals, including on the definition of 
IAR, opposing the application of the pro-
posed rules to supervisors and princi-
pals of IARs of SEC-registered advisers. 
We are pleased that New York adjusted 
the definition of IARs to make clear that 
the provisions will apply only to IARs as 
defined by the SEC, which does not in-
clude supervisors or principals unless 
they otherwise fall within the definition. 

We also requested a transition pe-
riod of at least one year to provide time 
for the registration and examination of 
investment adviser representatives. The 
rule becomes effective on February 1, 
2021 but provides an implementation 
period through December 2, 2021. Eli-
gible persons may continue to provide 
investment advisory services during the 
implementation period without an ap-
proved registration, but must submit a 
Form U4 to New York on or before Au-
gust 31, 2021.

A press release describing the regu-
lations is available here. 

NASAA Adopts Model Rule on 
Continuing Education Requirements
Posted to IAA Today on December 9, 2020

The North American Securities Ad-
ministrators Association (NASAA) has 
adopted, substantially as proposed, a 
model rule to implement a continuing 
education (CE) program for investment 
adviser representatives (IARs). The pro-
posed framework would apply to IARs 
associated with SEC- and state-regis-
tered investment advisory firms who are 
registered in member jurisdictions that 
adopt NASAA’s framework. 

NASAA’s model rule requires an an-
nual CE requirement of 12 total credits. 
Six required credits focus on Products 
and Practice and the other six credits fo-
cus on Ethics and Professional Respon-
sibility. According to NASAA’s Request 
for Comments, the Products and Prac-
tice component “is designed to ensure 
ongoing knowledge and competency re-
lated to investment products, strategies, 
standards, and compliance practices 
relevant to the investment advisory in-
dustry.” The Ethics and Professional Re-
sponsibility component “is designed to 
ensure ongoing knowledge and compe-
tency related to an IAR’s duties and ob-
ligations to his or her clients, including, 
but not limited to, issues related to the 
fiduciary duty owed to each client.” 

Under the model rule, IARs would 
not be permitted to carry excess credits 
forward from one year to the next. The 
model rule also includes a provision re-
garding reciprocity across states, and 
the ability of a state administrator to 
waive any requirements of the rule. In 
response to feedback received during 
the comment period, NASAA added a 
new provision to the model rule to ad-
dress IARs who become unregistered 
and subsequently seek to re-register. 
These IARs will need to complete CE for 
all reporting periods during which they 
were unregistered unless they pass the 
Series 65 exam, or the Series 7 and Se-
ries 66 exams, or receive a waiver.
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The IAA previously had submitted 
comments to NASAA that focused pri-
marily on the content, review, and ap-
proval aspects of the proposal that 
would have to be developed to fully 
implement the CE framework. Thus, our 
comments were not necessarily reflect-
ed in the provisions of the final model 
rule but could be incorporated into the 
overall CE framework.  

Specifically, the IAA suggests that NA-
SAA consider ways to maximize flexibility 
and leverage existing education efforts 
by investment advisers to minimize du-
plication and compliance burdens. The 
IAA letter argues that any final frame-
work for continuing education should not 
simply be a “check-the-box” compliance 
exercise, but rather be principles-based, 
allowing an IAR to pursue educational 
content that is relevant to the services 
provided by the IAR. We also recommend 
that IARs have maximum flexibility as to 
how to pursue that content. We also out-
line a streamlined process for allowing in-
vestment advisers to leverage existing in-
house training and education programs 
and for allowing IARs to utilize these pro-
grams to satisfy CE requirements.

NASAA is in the process of devel-
oping a program to implement CE re-
quirements anticipated to be adopted 
by member jurisdictions that adopt the 
model rule. For the CE framework to be 
implemented effectively on a nation-
wide basis, a significant number of NA-
SAA members would have to adopt CE 
requirements within the parameters of 
the model rule. NASAA members may 
adopt CE requirements (either via legis-
lation or regulation) that differ from the 
model rule. If states do this, it could re-
sult in a lack of uniformity across mem-
ber jurisdictions, a concern on which we 
commented. It is unclear at this time 
how long it will take NASAA members to 
adopt CE requirements in their jurisdic-
tions pursuant to the model rule.

The IAA will continue to engage with 
NASAA as it develops an IAR CE program 
and will call on NASAA to seek public 
comment on the eligibility criteria it de-
velops for review and approval of CE pro-

viders, courses, and content. 

Regulators Release Advance Copies 
of Form 5500 Annual Report
Posted to IAA Today on December 21, 2020

The DOL and other regulators have 
released advance copies of the 2020 
Form 5500 annual report that is filed 
by retirement plans, and related instruc-
tions. One of the changes noted in the 
press release is the increase in the re-
quired minimum distribution (RMD) age 
to 72 to conform with the requirements 
of the SECURE Act.

See U.S. Department of Labor Re-
leases Advance Copies of Form 5500 
Series Annual Return/Report for 2020 
(Dec. 2, 2020).  

OCIE’s New Name: Division of 
Examinations
Posted to IAA Today on December 21, 2020

The SEC has given its Office of Com-
pliance Inspections and Examinations 
(OCIE) a new name. It is now the Divi-
sion of Examinations. 

In announcing the renaming, the 
SEC’s five Commissioners pointed 
out that in the 25 years since it was 
launched, the examination program has 
grown to more than 1,000 employees 
(23 percent of all SEC employees). It is 
second only to the Division of Enforce-
ment in size. 

“The Division’s new name reflects the 
important role that its expert staff play in 
support of the SEC’s mission to protect 
investors, maintain fair, orderly, and effi-
cient markets, and facilitate capital for-
mation,” the Commissioners said in their 
statement. “We thank (Division Director) 
Pete Driscoll and the entire staff of the 
Division of Examinations for their contin-
ued dedication to advancing the SEC’s 
mission on behalf of investors.”

SEC Elevates FinHub to Office
Posted to IAA Today on December 15, 2020

In a move that elevates FinTech as a 
priority within the SEC, the agency has 

announced the formation of a separate 
stand-alone office for innovation and fi-
nancial technology. 

The office, known as the “Strategic 
Hub for Innovation and Financial Tech-
nology” or “FinHub,” was established 
within the Division of Corporation Fi-
nance in 2018. Its current director, Val-
erie A. Szczepanik, will continue to lead 
the office but will now report directly to 
the SEC Chair.

FinHub’s mission is to encourage 
responsible innovation in the financial 
sector in areas such as distributed led-
ger technology, digital assets, automat-
ed investment advice, digital market-
place finance, artificial intelligence, and 
machine learning. The SEC’s goal is to 
continue fostering innovation in emerg-
ing technologies consistent with inves-
tor protection. 

See SEC Announces Office Focused 
on Innovation and Technology (Dec. 3, 
2020).

SEC Requests Feedback on Money 
Market Fund Report
Posted to IAA Today on December 28, 2020

The SEC’s Division of Investment 
Management is seeking feedback on a 
report by the President’s Working Group 
on Financial Markets (PWG) on the ef-
fects of the March 2020 market volatility 
on money market funds and short-term 
funding markets. The report provides 
background information on money mar-
ket funds and prior regulatory reforms, 
events in the short-term funding markets 
in March, and potential measures that 
regulators could consider to improve the 
resilience of money markets funds and 
short-term funding markets. The PWG 
did not endorse any particular approach. 

Potential measures include remov-
ing the tie between money market fund 
liquidity and thresholds for redemption 
fees and liquidity gates, floating NAVs, 
swing pricing requirements, and capital 
buffer requirements, among others. The 
Director of the SEC’s Division of Invest-
ment Management, Dalia Blass, has is-
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sued a statement describing the report 
and requesting feedback on the effec-
tiveness of measures discussed in the 
report to:

• Address money market fund struc-
ture vulnerabilities that can cause 
these funds to come under stress 
and contribute to stress in short-term 
funding markets;

• Improve the resilience and functioning 
of short-term funding markets; and

• Reduce the likelihood that interven-
tions will be needed to prevent or halt 
future money market fund runs and/
or address stresses in short-term 
funding markets.

See Staff Statement on the Presi-
dent’s Working Group on Money Market 
Funds (Dec. 23, 2020).

AMAC Discusses Private Funds, 
ESG, and Diversity and Inclusion
Posted to IAA Today on December 9, 2020

The SEC’s Asset Management Advi-
sory Committee’s (AMAC’s) December 
meeting focused on private funds, ESG, 
and diversity and inclusion. The AMAC’s 
Private Investments and ESG subcommit-
tees provided updates on their progress 
and the AMAC’s Diversity and Inclusion 
subcommittee held a panel discussion. 

Private Investments Subcommittee

The Private Investments subcommit-
tee has been looking at wider access to 
private markets, but reported that it is 
not yet in a position to make recommen-
dations to the SEC. Eric Sirri, a former 
director of the SEC’s Division of Trading 
and Markets and currently a professor 
at Babson College and board member 
of several funds and ETFs advised by 
Natixis and its affiliates, summarized 
the subcommittee’s findings on private 
equity (PE) returns and diversification. 
He discussed the challenges in measur-
ing PE returns, including the magnitude, 
timing, and direction of cash flows, not-
ing mixed evidence on PE returns. While 
there is some evidence of benefits from 

diversification, according to Sirri, the dif-
ficulty in measuring returns makes this 
hard to quantify. John Suydam, Senior 
Partner & Chief Legal Office of Apollo 
Global Management, discussed access 
to alternative investments. He outlined 
the various types of such investments, 
how they differ from traditional invest-
ments, and how retail investors currently 
can only access certain types of these 
investments. Some challenges for retail 
investors when investing in alternatives 
include liquidity mismatches and high 
distribution fees. Joe Savage, Vice Pres-
ident and Counsel at FINRA, focused on 
design principles to increase retail inves-
tor access to private investments, includ-
ing diversification, transparency of fees 
and performance, reasonable costs, and 
balancing investor protection and inves-
tor choice, among others. In response 
to a question from Chairman Jay Clay-
ton as to why there is not a target date 
fund with a PE component (and whether 
the SEC could facilitate that), AMAC 
members explained that this constraint 
comes less from SEC rules and rather 
from these investments’ need to have 
liquidity due to plan participant activity.

ESG Subcommittee

The ESG subcommittee, led by Mi-
chelle McCarthy Beck of TIAA Financial 
Solutions, provided its update against 
the backdrop of earlier comments 
and questions posed by Commission-
ers Hester Peirce and Elad Roisman. 
Peirce had described the “barnacle-
like presence of ESG on the short-list 
of topics confronting asset managers,” 
and Roisman had asked whether any 
potential recommendations from this 
subcommittee would serve and benefit 
investors. Beck outlined the subcommit-
tee’s activities since the last meeting, 
including having meetings with investor 
and industry groups to better under-
stand issuer disclosure of ESG informa-
tion and ESG investment product disclo-
sure. She observed that the SEC has not 
taken a position on whether ESG repre-
sents a strategy for purposes of the fund 
Names Rule, but that the SEC staff has 

taken the position when making com-
ments regarding fund disclosures that 
they consider ESG an investment type 
subject to the Names Rule. By contrast, 
the subcommittee believes that ESG 
should be treated as a strategy under 
the Names Rule. 

Jeffrey Ptak of Morningstar Re-
search Services outlined the subcom-
mittee’s potential recommendations 
on issuer disclosures relating to ESG, 
specifically that the SEC should require 
the adoption of standards for corporate 
issuer disclosure of material ESG risks. 
Peirce had earlier questioned the need 
for specific disclosure requirements for 
issuers. She directed asset managers 
to “not ask companies to spend their 
investors’ precious time and resources 
incorporating all manner of ESG minu-
tiae into their public filings, but rather 
to treat ESG topics with the same ma-
teriality filter they apply to everything 
else.” Division of Investment Manage-
ment Director Dalia Blass also raised 
several questions for the ESG sub-
committee in her opening remarks, in-
cluding why it would be appropriate to 
change the Commission’s historic ap-
proach to disclosure, “which has been 
rooted in materiality as determined by 
the issuer” with regard to ESG mate-
rial risks. The subcommittee pointed to 
GAAP as an example of where the SEC 
previously adopted standards for issu-
ers, and also stressed its view that ma-
terial ESG risks should be disclosed by 
issuers consistent with other financial 
disclosures. The subcommittee recom-
mended that the SEC could use stan-
dard setters’ frameworks to require 
this disclosure. 

Members discussed how the contem-
plated approach to issuer disclosure dif-
fers from the current materiality standard 
and Ptak explained that the potential 
recommendations are not a fundamen-
tal rethink of materiality. There was some 
discussion of possibly working with SEC 
staff on scoping materiality and applying 
it to some “E,” “S,” and “G” scenarios. 
Commissioner Roisman had earlier ques-
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tioned why ESG should be discussed as 
one concept, when “E,” “S,” and “G” are 
“fairly distinct.” The subcommittee plans 
to consult with groups representing issu-
ers and bring final recommendations to 
the next quarterly AMAC meeting.

Regarding investment product dis-
closure, the subcommittee could rec-
ommend that the SEC should suggest 
best practices to enhance ESG invest-
ment product disclosure, aligned with 
the taxonomy developed by the ICI ESG 
Working Group. The subcommittee took 
the view that disclosures should clearly 
describe the product’s strategy and in-
vestment priorities, including non-finan-
cial objectives. The SEC could also sug-
gest best practices for funds to describe 
in their statements of additional infor-
mation their planned approach to share 
ownership activities, and any notable 
recent ownership activities outside of 
proxy voting.  

Aye Soe of S&P Dow Jones Indices 
outlined the subcommittee’s observa-
tions regarding ESG performance mea-
surement and attribution. The subcom-
mittee does not plan to recommend 
specific approaches to ESG perfor-
mance measurement, but does believe 
that, for certain funds, having a second-
ary, ESG-themed benchmark would add 
information for investors. 

In the AMAC’s discussion of the po-
tential recommendations, a member 
raised whether managers themselves 
should be subject to minimum thresh-
olds for their own corporate conduct, 
particularly in the “S” and “G” areas, 
before managing an ESG product. There 
was also discussion about conflicts with 
EU rules in this area. Beck explained 
that the potential recommendations are 
minimum standards and more limited 
than the EU rules. 

Diversity and Inclusion 
Subcommittee 

AMAC member Gilbert Garcia of 
Garcia, Hamilton & Associates moder-
ated a panel on improving diversity and 
inclusion in the asset management in-
dustry. The panel featured Martin Ca-

brera of Cabrera Capital, John W. Rog-
ers, Jr. of Ariel Investments, and Ruby 
Dang of Garcia, Hamilton & Associates. 
Panelists discussed how minority and 
women-owned asset managers have 
been denied access to capital, particu-
larly by pension funds. The role of con-
sultants as “gatekeepers” was also dis-
cussed, with panelists describing a lack 
of transparency regarding economic 
benefits that consultants receive from 
asset managers. Panelists discussed re-
quiring companies to disclose diversity 
and inclusion information for company 
senior management as well as money 
managers and professional service pro-
viders retained by a company, such as 
information technology, legal, and mar-
keting service providers. 

Notably, another topic of discus-
sion was the Advisers Act pay-to-play 
rule. Panelists suggested that the SEC 
repeal the rule because it prevents mi-
nority voices from being heard at the 
federal level. Panelists also discussed 
the burden of the rule on smaller firms, 
because larger firms already have ac-
cess to capital. The IAA has long argued 
that the pay-to-play rule is unnecessarily 
complex and creates a significant bur-
den on advisers. 

SEC’s Investor Advisory Committee 
Adds New Members
Posted to IAA Today on December 21, 2020

The SEC’s Investor Advisory Commit-
tee (IAC) recently met to discuss corpo-
rate disclosure during COVID-19 and the 

implications of the pandemic for the up-
coming proxy season. The IAC also an-
nounced the following new officers: 

• Chair, Jennifer Marietta-Westberg, 
Principal, Cornerstone Research;

• Vice Chair, Heidi Stam, Former Man-
aging Director and General Counsel 
(Retired), Vanguard;

• Secretary, Ted Daniels, Founder and 
President, Society for Financial Ed-
ucation and Professional Develop-
ment; and

• Assistant Secretary, J.W. Verret, As-
sociate Professor of Law, Antonin 
Scalia Law School, George Mason 
University, and Senior Scholar, Mer-
catus Center.

The SEC also announced several 
new members of the IAC.

SEC Names Director of Atlanta 
Regional Office
Posted to IAA Today on December 15, 2020

The SEC has named Nekia Hack-
worth Jones as Director of its Atlanta 
Regional Office. Jones will join the SEC 
in January. 

Jones has significant experience in-
vestigating and prosecuting financial 
fraud cases, having served as an Assis-
tant U.S. Attorney in the U.S. Attorney’s 
Office for the Northern District of Geor-
gia, in the Department of Justice’s Of-
fice of the Deputy Attorney General, and 
most recently as a litigation partner at a 
law firm in Atlanta. 

In announcing her appointment, SEC 
Chairman Jay Clayton praised Jones’ 
“proven track record as a dedicated 
public servant, a first-rate lawyer, and 
an outstanding leader.”

See Nekia Hackworth Jones Named 
Director of Atlanta Regional Office (Dec. 
3, 2020).

Please direct any questions or com-
ments about these or other matters 
in the Legal & Regulatory Update to 
the IAA Legal Team at IAALegalTeam@ 
investmentadviser.org. 
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