
 

IAA Position on H.R. 4624, the “Investment Adviser Oversight Act of 2012” 

 

Mandatory SRO Membership for SEC and State-Registered Advisers 

• H.R. 4624, the “Investment Adviser Oversight Act of 2012,” mandates SRO 
membership for SEC-registered and state-registered investment advisers, subjecting 
thousands of advisory firms to broad rulemaking, inspection and enforcement 
authority by a private regulator – in all likelihood FINRA. 

- State-registered advisers are required to be members of an SRO, even 
though they’re not subject to SEC authority.     

• The legislation exempts any firm that has a single mutual fund as a client – no matter 
its size -- or if 90% or more of the firm’s assets under management is attributable to 
high net worth or institutional clients.  
 
           - Due to the extraordinary breadth of the exemptions, approximately half of 

those advisers registered with the SEC are likely to avoid SRO oversight.   
  

- Bernard Madoff’s brokerage firm, which had been subject to SEC and 
FINRA inspections for decades before it registered as an investment 
adviser in September 2006, would likely have been exempt under H.R. 
4624. 
 

- The bill’s disparate treatment of advisers with slightly varying percentages 
of types of clientele will create inconsistent regulation of almost 
identically-situated advisers and lead to regulatory arbitrage as firms 
restructure their businesses and/or avoid individual and small business 
clients to gain exemption from SRO over-regulation. 

IAA Strongly Opposes an SRO for Advisers 

• The IAA strongly opposes the establishment of an SRO for advisers. Many other 
organizations, including AICPA, the North American Securities Administrators 
Association, the CFP Board of Standards, and the Financial Planning Association, 
also oppose an SRO for investment advisers. 

• The SRO model imposes a costly additional layer of regulation and bureaucracy on 
advisers without providing a commensurate benefit to investor protection.   



• Concerns about FINRA include its conflicts of interest, lack of accountability, lack of 
transparency, its weak track record, and its excessive operational costs. 

- These concerns were underscored by FINRA’s October 27, 2011 settlement 
of civil charges for repeatedly misleading the SEC by altering documents 
sought by the agency during routine inspections. 

- As documented in the March 2011 Boston Consulting Group study 
commissioned by the SEC under Section 967 of the Dodd-Frank Act, the 
SEC has not dedicated sufficient resources for the appropriate oversight of 
existing SROs and, in particular, of FINRA.  Further, a May 2012 GAO 
report found that the SEC has conducted no oversight of FINRA’s 
governance and executive compensation. 

H.R. 4624 Unfairly Targets Smaller Advisory Firms for Additional Regulation 

• There are about 11,000 SEC-registered investment advisers.  While there are a few 
very large firms, the vast majority of investment advisory firms are small, 
independent businesses unaffiliated with other financial service providers.  

 
• Over half of all federally registered advisers have fewer than 8 non-clerical 

employees and approximately 90% have fewer than 50 employees. 
 

• H.R. 4624 unfairly targets small businesses that predominately serve small and     
mid-size investors, burdening them with the costs of a duplicative layer of regulation 
and bureaucracy. 

  An SRO Would Impose Extraordinary Costs on Advisers 

• An SRO would cost at least twice as much as funding an enhanced SEC examination 
program.   

 
• According to a December 2011 Boston Consulting Group economic analysis of the 

options for enhanced adviser examinations outlined in the SEC’s January 2011 staff 
report required under Section 914 of the Dodd-Frank Act: 
   

- The annual cost of an SRO operated by FINRA that examines advisory 
firms on average once every four years (including examination, 
enforcement and SEC oversight) would be $550-610 million and the cost 
of a new SRO would be $610-670 million. 

 
- In contrast, the incremental annual cost of the SEC hiring the additional 

examiners necessary to examine advisory firms at the same frequency 
would be $100-110 million, and the total annual cost of an enhanced 
examination program (i.e., the costs of the current examination program 
plus the incremental cost) would be $240-270 million.  



• In addition to the fees an SRO would charge advisers to fund its operations, advisers 
would incur additional costs to comply with the new layer of regulation that the SRO 
would impose upon them.  

 

Investment Adviser User Fees Preferable to an SRO 

• Efforts to ensure the effectiveness of investment adviser oversight should be focused 
on enhancing the SEC’s inspection and examination program. 
 

• To ensure that the SEC has sufficient resources for investment adviser oversight 
and as an alternative to an SRO, the IAA supports the assessment of an appropriate 
“user fee” on investment advisers to be used solely to fund additional exams above 
the current level for investment advisers.   

 
• The SEC’s imposition of user fees must be subject to proper administrative process 

and Congressional oversight.   
 

- To ensure that user fees imposed on investment advisers by the SEC are 
fair and reasonable, the SEC should be required to establish fee rates 
pursuant to a formal rulemaking taking into consideration relevant factors 
set forth by Congress.   

 
- User fees should only be used to recover the costs of investment adviser 

examinations that are over and above current levels to ensure that the fees 
increase the frequency of SEC adviser exams and are not used to indirectly 
fund other programs.   

 
- The SEC should be required to review and adjust the fees as appropriate to 

ensure they are used as intended to cover additional inspections and 
examinations sufficient for effective investment adviser oversight.   

 
- For proper oversight of the collection and assessment of user fees, the 

GAO should be required to conduct an independent audit of the use of the 
fees collected and the SEC’s annual review and adjustment of the fee 
rates.   

 

 


