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Agenda 

 

• Documentation of SRI Research/Decisionmaking 

 

• Implementation of Specific Client Guidelines 

 

• Proxy Voting and Proxy Advisor Issues 

 

• Special Issues for ERISA Plans 
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Polling Questions 

Does your firm currently advise clients regarding 

socially responsible investments? 

• Yes 

• No 

What is your role at your firm? 

• Legal 

• Compliance 

• Both 

• Other 
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Types of SRI Investing: 

 

• Screened investment portfolios (e.g., prohibition on investing in 

companies involved in producing weapons, “sin stocks” = alcohol, 

tobacco or gambling products, international human rights issues (such as 

Sudan)/terror-free) 

• Thematic investing (e.g., faith-based investing, alternative energy 

companies) 

• General corporate matters (e.g., reorganizations and mergers, director 

liability and indemnification)  

• Environmental, Sustainable and Governance (ESG) integrated investing 

(e.g., consideration of non-financial markers, such as corporate 

governance, environmental liability, labor practices, along with usual 

financial considerations) 

4 

Documentation of SRI Research/Decisionmaking 



Documentation of Screened Investments 

• Restrictions stated in offering documents 

• Communication of permissible investment 
universe to investment professionals 

• Ongoing monitoring of investment holdings 

• Timely divestment of prohibited companies 

• Testing of review, communications and 
divestments 
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Documentation of SRI Research/Decisionmaking 



Documentation of SRI Research/Decisionmaking 

Documentation of Thematic Investing  

• Criteria stated in offering documents (subjective 
vs. objective criteria) 

• Communication of permissible investment 
universe to investment professionals 

• Ongoing monitoring of investment holdings 

• Timely divestment of prohibited companies 

• Testing of review, communications and 
divestments 
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Documentation of SRI Research/Decisionmaking 

Documentation of ESG Integrated Investing 

• ESG considerations stated in offering documents (quantitative 
vs. qualitative considerations) 

• Inventory of ESG issues that are considered when rating or 
scoring companies  

• Rating and ranking of companies based on scores on ESG 
issues 

• Consistent use of company ratings/rankings in developing 
universe of permissible investments (e.g., minimum score 
requirement, best-of-the-worst)  

• Ongoing monitoring of company ratings/rankings and timely 
action taken as a result of changes in ratings/rankings 

• Testing of inputs, companies’ rankings, and ongoing 
monitoring  
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Documentation of SRI Research/Decisionmaking 

SEC Administrative Proceeding Against Pax 
World Management Corp. (July 2008) 

• Failure to screen companies prior to purchase to 
ensure compliance with SRI disclosures 

• Failure to continuously monitor portfolio holdings 
for compliance with SRI disclosures 

• Failure to divest portfolio holdings within 
required time period once the securities no 
longer complied with SRI disclosures 
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Documentation of SRI Research/Decisionmaking 

Federal Securities Law Violations by Pax 

• Willful violations of the anti-fraud provisions of the 
Investment Advisers Act of 1940 

• Caused mutual fund clients to violate requirement 
under the Investment Company Act of 1940 that they 
abide by their fundamental investment policies 

• Willful violations of the provisions of the Investment 
Company Act of 1940 that prohibit making untrue 
statements or omitting statements required to prevent 
statements from being materially misleading 

 
9 



Unique Compliance/Legal Issues for SRI  

Investment Vehicles 

• Integrity and currency of data 
– Controls over access to data and company ratings/rankings 

– Procedures for identifying and mitigating potential conflicts 
of interest  

• Oversight of screening/investment process 
– Periodic sampling of investment holdings  

– Controls around changes in process/methodology 

• Disclosing potential investment risks related to SRI 
Investing 
– Sector/industry bias 

– Forego profitable investment opportunities 

– Sell securities when it may be disadvantageous to do so 
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Implementation of Specific Client Guidelines 

• Implementation of Specific Client Guidelines 

– Documentation of Client’s investment mandate 

• Client direction/agreement on expectations 

• Frequency of input; updates 

– Establish process for filling mandate 

• Delivery of “screens” from client or service provider 

– May need licensing agreement with 3rd party provider 

– Management’s review and application of screens 

– Monitoring portfolio for compliance with mandate 
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Monitoring of SRI Guidelines 

• Day-To-Day Operations 

– Manual or Automated input 

• Automated download (preferred) 

– Frequency of Monitoring 

• Daily 

– Pre-trade (preferred) 

– Post-trade 

– Compliance Testing 

• Automated system confirms daily compliance 

• Periodic compliance oversight – manual testing to ensure 
accurate application of screens 
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Monitoring of SRI Guidelines 
    • Day-To-Day Operations (Continued)  
– Client Reporting 

• Periodic (monthly) reports to Client 

• Quarterly reports for use with the Client's governing 
Board 

– SEC Reporting on Form N-PX 

• Gathering of proxy votes 

• Compilation of proxy voting record for filing 
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Use of Sub-Adviser to  

Implement Client Guidelines 
 

• Use of a Sub-adviser 

– Establish day-to-day responsibility for implementing 
screens  

– Sub-adviser responsibility for overall investment 
strategies 

• Solely responsible for screens or entire portfolio? 

– Investment Adviser oversight of Sub-adviser process 

– Periodic Reporting 

• Sub-adviser to Adviser  Adviser to Client 

– Investment management fee negotiations 
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Proxy Voting and Proxy Advisor Issues 

Proxy Voting Authority 

An investment adviser and its client have flexibility in 
determining the scope of the adviser’s obligation to exercise 
proxy voting authority. 

• An adviser and its client may agree that the adviser will    
abstain from voting any proxies at all. 

• An adviser and its client may agree that the adviser will 
exercise voting authority as recommended by management 
of the company or in favor of all proposals made by a 
particular shareholder proponent. 

• A client may delegate complete authority to vote proxies 
to an adviser. 
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Proxy Voting and Proxy Advisor Issues 

Exercise of Proxy Voting Authority 

• An adviser may carry out all proxy voting 
authority delegated to it by a client. 

• An adviser may delegate all or a portion of its 
proxy voting authority to a proxy voting firm.  

• An adviser may delegate only administrative 
aspects of proxy voting to a proxy voting firm. 
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Proxy Voting and Proxy Advisor Issues 

Services provided by proxy voting firms 

• Processing proxies for client accounts 

• Managing and tracking proxy voting on 
securities held in client accounts 

• Generating reports on votes cast 

• Vote recommendations 

• Research  

• Casting actual votes using the firms’ or another 
party’s guidelines 
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Proxy Voting Service Only 

• Use of Proxy Voting Service solely to Register 
Votes 

– Proxy Voting Service executes per Client's Proxy 
Voting Guidelines 

• One-on-one interaction with Service to understand how to 
apply PVGs and vote proxies 

• Service in contact with company to determine corporate 
practices 

• Periodic reporting from Service to confirm correct 
application of guidelines 

– Annual review against Service’s own guidelines to 
determine “best practices” 
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Duty to Client/Stockholders 

– At end of day, owe a duty to each client to carry 
out their stated mandate. 

– General premise that investment decisions are 
subjective and follow perspective of the Adviser, so 
is acceptable to implement differing screens for 
different clients. 

– Same Adviser may hold prohibited stocks in non-
screened accounts, but note that Adviser creates 
unique portfolios based upon individual investment 
goals (e.g., differing durations, domestic vs. 
international) so SRI is simply another way to 
classify investments. 
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• Recent Guidance 

– DOL Interpretive Bulletin 2015-01 

– Explanation in DOL Fact Sheet  

 

• History 

– 1994 and 1998 DOL Guidance 

– 2008 DOL Guidance 
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SRI Issues for ERISA Plans 

http://www.gpo.gov/fdsys/pkg/FR-2015-10-26/pdf/2015-27146.pdf
http://www.gpo.gov/fdsys/pkg/FR-2015-10-26/pdf/2015-27146.pdf
http://www.gpo.gov/fdsys/pkg/FR-2015-10-26/pdf/2015-27146.pdf
http://www.dol.gov/ebsa/pdf/fsetis.pdf
http://www.gpo.gov/fdsys/pkg/FR-1994-06-23/html/94-15162.htm
http://www.dol.gov/ebsa/programs/ori/advisory98/98-04a.htm
http://webapps.dol.gov/FederalRegister/PdfDisplay.aspx?DocId=21631


History of DOL Guidance 

• Department of Labor Guidance for ERISA Plans 
– 1998: DOL released guidance that established that 

ERISA qualified retirement plans were not 

precluded from using "socially responsible" or 

"ESG" investment options (today commonly referred 

to as "responsible investments") provided that those 

investments performed at least as well as other 

similar investments.  

– This guidance supplemented 1994 guidance, which 

laid out the same basic principle. 
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History of DOL Guidance 

– 2008: The DOL issued a new Interpretive Bulletin, 

which stated that ESG investing should be “rare,” 

emphasizing the documentation required to do such 

investing. 

• The Department acknowledges that this 2008 guidance 

significantly dampened plan sponsor interest in these 

investments. 

 

– 2015:  In October, the DOL announced that it is 
retracting the 2008 guidance and is going back to 
the 1994 and 1998 standards. 
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Takeaways for ERISA Plans 

• Takeaways 

– SR investments are not “inherently suspect” and do 

not have to be subjected to special scrutiny. 

– However, an ERISA fiduciary cannot subordinate the 

retirement income interests of participants and 

beneficiaries to unrelated objectives. 

– ESG factors may have a direct relationship to the 

economic value of the plan’s investment. 

– ESG factors may also serve as “tie-breakers” when 

investments are otherwise equal. 
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Conclusion 

 

 

 

• Questions? 
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