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INTEREST OF AMICUS CURIAE!

Founded in 1946, the Society for Corporate
Governance (the “Society”) is an association of over
3,700 governance professionals who serve more than
1,500 public, private, and not-for-profit companies of
almost every size and industry. The Society’s
members support the work of corporate boards and
executive management regarding corporate
governance and disclosure, compliance with corporate
and securities laws and regulations, and exchange-
listing requirements. Its mission is to shape corporate
governance through education, collaboration, and
advocacy, with the ultimate goal of creating long-
term shareholder value through more effective and
efficient governance.

The Society has a direct and substantial
interest in this case. Its members are often
responsible for preparing corporate disclosures and
other outward-facing statements on behalf of
companies, including Forms 10-K and 10-Q, proxy
statements, and other disclosures required by the
Securities and Exchange Commission (“SEC”).

As the leading association of corporate
secretaries and other governance professionals in the
United States, the Society is well-positioned to
explain the practical implications of the Second
Circuit’s approach, which (@f not rejected by the
Court) will continue to alter the way that corporate

1 No counsel for a party authored this brief in whole or in part,
and no person other than amicus, its members, and its counsel
has made a monetary contribution intended to fund the
preparation or submission of this brief.
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disclosures are drafted. Until recently, the primary
consideration driving the content of disclosure in the
management’s discussion and analysis (“MD&A”)
section was management’s view of the company and
its prospects, based on its expertise and
understanding of the industry as a whole, as intended
by the SEC. The Second Circuit in Stratte-McClure v.
Morgan Stanley, 776 F.3d 94, 103 (2d Cir. 2015),
Indiana Public Retirement System v. SAIC, Inc., 818
F.3d 85, 94 (2d Cir. 2016), cert. granted sub nom.
Leidos Inc. v. Indiana Public Retirement System, 137
S. Ct. 1395, 1396 (2017), cert. dismissed 138 S. Ct.
2670 (2018), and the decision below, changed that.
Companies now face expansive and chilling liability
under Section 10(b) of the Securities Exchange Act of
1934, 15 U.S.C. § 78j(b) (“Section 10(b)”), and Rule
10b-5, 17 C.F.R. § 240.10b-5 (2017) (“Rule 10b-5”), for
allegedly omitting vague “trends” and “uncertainties”
under Item 303 of Regulation S-K, 17 C.F.R. §
229.303 (“Item 303”). These decisions undermine
Item 303’s raison d’étre by opening the floodgates for
private plaintiffs to pursue pure omissions-based
federal securities fraud claims under Section 10(b)
and Rule 10b-5, simply by second-guessing, with
hindsight, management’s disclosure decisions under
Item 303. In so holding, the Second Circuit has
upended decades of settled practice, forcing
management to prognosticate and draft defensively
what were already the most demanding MD&A
disclosures. Instead, management must craft
disclosures with a view toward avoiding the costs
associated with a future securities fraud litigation in
the event of an eventual stock drop, lest a plaintiff
one day formulate a theory, potentially plausible in
hindsight, that a trend or uncertainty “should have
been” disclosed earlier.



3

Fearing liability under the Second Circuit’s
approach, management faces pressure to disclose
otherwise speculative or isolated events, no matter
how trivial. Notably, this incentive applies primarily
to anything that is or may be negative, potentially
sowing confusion in the information provided to
investors. Such disclosures will necessarily be less
meaningful and informative to investors, as they fail
to provide a true reflection of management’s view of
the company or to distinguish between those
developments that management truly believes
represent a trend and those that are more marginal
(or do not yet—and may never—represent a trend at
all).

SUMMARY OF ARGUMENT

The Society agrees with Petitioners’ arguments
that the Second Circuit’s expansion of private
liability under Section 10(b) to cover allegedly
omitted “trends” and “uncertainties” was erroneous
under the text and structure of the federal securities
laws. As this Court has admonished, judicially
created private rights of action are construed
narrowly, Section 10(b) and Rule 10b-5 “do not create
an affirmative duty to disclose any and all material
information,” and companies can therefore “control
what they have to disclose . . . by controlling what
they say to the market.” Matrixx Initiatives, Inc. v.
Siracusano, 563 U.S. 27, 44-45 (2011) (citing Basic
Inc. v. Levinson, 485 U.S. 224, 239 n.17 (1988)). The
Society submits this brief to describe, based on its
members’ extensive experience, the robust process for
drafting corporate disclosures that developed in the
many decades preceding the Second Circuit’s novel
approach, and the significant changes to that process,
with attendant negative consequences for companies
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and investors alike, that are accelerating under those
rulings.

L. The SEC adopted the MD&A disclosure
requirements in Item 303 to “give the investor an
opportunity to look at the company through the eyes
of management[.]” Management’s Discussion &
Analysis of Financial Condition & Results of
Operations, Securities Act Release No. 6835, 1989
WL 1092885 (May 18, 1989) (“Interpretive Release”).
Recent amendments maintained this purpose, aiming
“to better allow investors to view the registrant from
management’s perspective.” Management’s
Discussion and Analysis, Selected Financial Data,
and Supplementary Financial Information, 86 Fed.
Reg. 2080, 2089 (Jan. 11, 2021) (“2021 Final Rule”).
The disclosure regime that predated the Second
Circuit’s rulings served that purpose. In the decades
following the SEC’s adoption of MD&A disclosure
requirements, companies developed a disciplined
process for drafting those disclosures involving a
multitude of corporate officers and employees,
typically including review by the company’s
disclosure committee and eventually the board. For
MD&A in particular, the reporting process requires
management to make difficult judgment calls
concerning information that should be disclosed
about the company’s business and prospects to best
permit investors to view the company through
management’s eyes. Under Congress’s mandate, the
SEC plays a critical oversight role in the MD&A
disclosure process, including by providing uniform
guidance on MD&A disclosure rules, issuing
comment letters, which function as a dialogue with
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individual companies and as an educational resource
more generally, and pursuing enforcement actions for
potential violations of MD&A disclosure rules. This
regime provides companies with clear guidance
concerning MD&A disclosure requirements, and it
allows management to draft MD&A with the primary
objective of sharing management’s unvarnished view
of the company and its prospects with investors.
Where warranted, the SEC also brings enforcement
actions against companies violating Item 303.

I1. The Second Circuit’s approach, which
creates significant potential liability under Section
10(b) by allowing plaintiffs to use hindsight to
second-guess management’s judgments about
developing trends, has already led, and will continue
to lead, to a counterproductive paradigm shift in the
preparation of MD&A. Rather than permitting
management to draft MD&A disclosures primarily to
inform 1nvestors about its view of the business,
companies are incentivized to relinquish drafting to
litigation counsel and to over-disclose all potential
“trends” and “uncertainties,” should management’s
judgment based on then-available information later
be questioned. It is thus no surprise that, since
Stratte-McClure, far more private securities actions
asserting Item 303 violations have been filed in the
Second Circuit (where such claims are allowed) than
in the Ninth Circuit (where they are not). See Cert.
Reply Br. App. 62a-75a. Similarly, the uniform
guidance currently provided by the SEC risks being
swamped by a multitude of potentially conflicting
interpretations of Item 303 issued in district courts
across the country. Adopting the Second Circuit’s



6

position nationwide will further increase Item 303
compliance costs and make it more difficult for the
SEC to provide clear, consistent guidance to
companies, as 1t would have to contend with the
competing interpretations of Item 303 that have
already emerged and will continue to do so. The
ripple effects will include an even more costly MD&A
disclosure process, while also leading to disclosure
that 1s significantly less useful and informative than
exists under the current regime.

III. Finally, these changes oppose Congress’s
recent efforts to reduce—rather than increase—the
burden of disclosure, and to make disclosures more
accessible to investors, not less. See infra Section
II1.1. Indeed, the SEC’s 2021 amendments to Item
303 made no indication that it believes the scope of
its disclosure requirements concerning “trends” and
“uncertainties” needs expansion.

ARGUMENT

I. ITEM 303 ANTICIPATES MD&A
DISCLOSURES THAT ALLOW INVESTORS
TO VIEW A COMPANY THROUGH THE
EYES OF MANAGEMENT

The SEC has emphasized that MD&A is a
“critical component” of disclosure because it allows
investors to “see the company through the eyes of
management,” and that trend disclosure is “[o]ne of
the most important elements necessary to an
understanding of a company’s performance, and the
extent to which reported financial information 1is
indicative of future results.” Commission Guidance
Regarding MD&A of Financial Condition and Results
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of Operation, 68 Fed. Reg. 75056, 75061 (Dec. 29,
2003) (“2003 Guidance”). The SEC therefore has
stated that it “has long sought through its rules,
enforcement actions and interpretive processes to
elicit MD&A that not only meets technical disclosure
requirements but generally is informative and
transparent.” Id. at *75056.

More generally, the SEC’s goals for corporate
disclosure emphasize that such disclosure should be
“clear” and “informative” to investors, id., and “must
be both useful and understandable.” Commission
Statement About MD&A of Financial Condition and
Results of Operations, Securities Act Release No.
8056, 67 Fed. Reg. 3746, 3747 (Jan. 25, 2002). It has
therefore instructed registrants to “provide the most
relevant information . . . using language and formats
that investors can be expected to understand.” Id.

Developed over the decades preceding the
instant case, the MD&A disclosure regime served
these goals by allowing companies, with expert
guidance and oversight from the SEC, to make
thoughtful disclosure of the trends and uncertainties
that management considered important to an
understanding of their business at the time of the
disclosure, without fear of retrospective liability.

A. Companies Currently Engage in a
Disciplined Process That Results in
Robust MD&A Disclosure

Compliance with Item 303’s requirement to
disclose “known trends or uncertainties” is neither
costless nor quick. Companies must expend
significant resources gathering information, drafting
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appropriate language, and forecasting the future.
“[TThe process of estimating the impact of those
trends, events, and uncertainties . . . 1s a constant
and continuing one.” John C. Coffee et al., Securities
Regulation 205 (13th ed. 2015). This extensive and
time-consuming undertaking requires the disciplined
efforts of management and employees at all levels of
the company, as each SEC filing requires that
innumerable details be evaluated, confirmed, and
updated. This process is already costly in terms of
time, personnel, and resources, even without the
additional burden imposed by the Second Circuit’s
approach.

1. While there 1s some variation across
companies, employees typically begin drafting
MD&A several weeks—sometimes several months—
in advance of the filing deadline. A recent study
found that 34% of companies began drafting MD&A
more than seven weeks before filing deadlines, while
another 36% began drafting five to six weeks before.
Amir Amel-Zadeh et al., Creating Firm Disclosures, 4
J. Fin. Reporting 1, 15 (2019). The authors noted
that this is likely an underestimate of preparation
time, though: “different divisions are involved in
preparing these disclosures,” making it “more
difficult to estimate the collective time spent
accurately.” Id. at 16. Generally, employees with
financial reporting specialties will begin drafting and
soliciting input from others throughout the company
to accurately synthesize the required information.
See id. at 14. Senior executives like CEOs and CFOs
provide critical insight, but companies also engage a
broad range of employees in drafting MD&A,
including representatives from finance, legal,
investor relations, public relations, and marketing.
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See id. at 16. Companies are advised to extensively
document this process as they “consider all known
trends, events and uncertainties as part of the
MD&A preparation process and [should] consider
documenting the reasons for disclosure or
nondisclosure.” Ernst & Young, 2022 SEC Annual
Reports - Form 10-K, 84 (2022),
http://bit.ly/3Q7Cznr. All the while, MD&A is
frequently revised in the weeks between the initial
draft and filing as various internal and external
participants add to and refine the draft. Amel-Zadeh,
supra, at 14.

2. “Because the securities regulations are
complex, preparing Form 10-K,” including MD&A,
“requires cooperation among corporate officers,
independent auditors, attorneys, and the audit
committee of the board of directors.” Ernst & Young,
2022 SEC Annual Reports, supra, at 5-6. As a result,
companies have built time-consuming, elaborate
systems of disclosure controls and procedures that
require coordination among multiple internal and
external participants to ensure that relevant
information is timely identified, captured, and
communicated to the drafters. See Society for
Corporate Governance et al., Disclosure Committee
Report:  Practices and  Trends, 8 (2021),
https://go.ey.com/3QcaCLc. As a Dbackstop, these
efforts are often accompanied by a complex system of
certifications and sub-certifications that extends to
the furthest reaches of the company. These processes
aim to confirm that all relevant disclosure has been
made and ultimately includes certifications filed with
the SEC by the CEO and CFO. See 15 U.S.C. § 7241;
17 C.F.R. § 240.13a-14.
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Drafting and finalizing MD&A disclosures is a
multi-step process involving a multitude of company
personnel and layered systems of review. To begin,
the SEC recommends that companies “create a
committee with responsibility for considering the
materiality of information and determining disclosure
obligations on a timely basis.” Society for Corporate
Governance et al., supra, at 2. This committee should
include the company’s principal accounting officer or
controller, the general counsel or other senior legal
official, the principal risk management officer, the
chief investor relations officer, and other employees
and officers whom the company deems appropriate.
See id. In practice, this committee is often expanded
to bring together relevant perspectives from finance,
investor relations, internal audit, legal, corporate
governance, and other key functions. Id. at 2-3. As
companies increasingly focus on human capital
management, technology, information security,
climate, and other environmental risks, some
companies have further expanded their committees to
include chief information security officers, chief
human resources officers, chief technology officers,
and chief sustainability officers. Id. at 7.

Disclosure committees typically meet quarterly
to review Forms 10-K and 10-Q. Id. at 9, 12.
Additionally, disclosure committees generally have
ongoing responsibilities to review earnings releases
and presentations, proxy statements, Forms 8-K,
earnings call materials, SEC comment letters,
registration statements and securities offerings, press
releases, shareholder letters, and other external
communications. Id. at 9. They discuss accounting
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and financial reporting, non-GAAP financial metrics,
litigation disclosures, M&A-related disclosures,
business and regional reporting, executive
compensation, cybersecurity risk, data privacy
disclosures, and climate and sustainability
disclosures. Id. at 10. Most of these committees
maintain formal meeting minutes documenting these
discussions, and commonly these committees report
on their activities to the company’s audit committee.
Id. at 15.

To comply with their disclosure obligations,
many companies institute subcommittees within
their disclosure committees. Id. at 5. Companies
frequently use a three-level system, comprised of a
subcommittee that reviews first drafts of disclosure
documents, the full disclosure committee that reviews
the documents passed on by the subcommittee, and
an executive-level subcommittee focused on CEO and
CFO certifications. Id. Finally, depending on the
company’s specific procedures, the company’s audit
committee, the full board and officers will review and
approve the disclosure prior to filing. Id.

3. Amid these layers of input and review,
there i1s extensive discussion about the type and
degree of disclosure. Close calls, including with
respect to materiality and whether a series of events
constitutes a “trend,” can monopolize the attention of
management for weeks and may require the
assistance of outside counsel. As the SEC itself has
recognized, “confusion related to disclosure
requirements” may cause companies to “either over-
disclose and incur additional compliance costs, or
under-disclose and face increased litigation risk.”
2021 Final Rule, 86 Fed. Reg. at 2114. The risk of
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exposing the company to litigation and significant
liability encourages companies to “approach MD&A
as requiring a check-the-box approach and defensive
disclosures given the potential risk of an expensive
class action related to an omission of material
information,” rather than “being approached as an
opportunity for management to tell its story and to
seek to enable investors to see the company through
the eyes of management[.]” Linda L. Griggs et al.,
When Rules Collide—Leidos, the Supreme Court, and
the Risk to MD&A, 49 Sec. Reg. & L. Rep. 1511, 13
(Sept. 25, 2017).

The most difficult decisions often center on
whether a potential trend or uncertainty is ripe for
disclosure: whether there 1s truly a trend or
uncertainty, and whether enough is known about it to
make disclosure useful to investors. See Ernst &
Young, 2022 SEC Annual Reports, supra, at 83 (“One
of the most difficult judgments management makes
in MD&A relates to known ‘trends, events and
uncertainties’ that might affect future earnings or
other measures of performance.”). As the SEC has
noted, “[a]lnalyzing the materiality of known trends,
events or uncertainties may be particularly
challenging for registrants preparing MD&A
disclosure.” = Commission = Guidance Regarding
Disclosure Related to Climate Change, 75 Fed. Reg.
6290, 6295 (Feb. 8, 2010) (“Climate Guidance”).
Managing these complexities requires exceptionally
fine-tuned judgment and industry savvy, and must
“consider a substantial amount of financial and non-
financial information available to them, including
information that itself may not be required to be
disclosed.” Id. In the most difficult cases, the
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company lacks all the information it needs to make a
conclusive and comprehensive disclosure to the
market, but it has enough information to know that
at some point, disclosure may need to be made
depending on how events unfold.

For example, a company may face uncertainty
about the need to make climate-related disclosures in
its MD&A. Under guidance issued in 2010, the SEC
stated that it “has not quantified, in Item 303 or
otherwise, a specific future time period that must be
considered in assessing the impact of a known trend,
event or uncertainty that is reasonably likely to
occur.” Climate Guidance, 75 Fed. Reg. at 6294; see
also Sundaram v. Freshworks Inc., 2023 WL 6390622
at *7 (N.D. Cal. Sept. 28, 2023) (“[t]he case law is far
from settled regarding the length of time necessary to
constitute a ‘trend’ for the purpose of Item 303”)
(quoting Franchi v. SmileDirectClub, Inc., 633 F.
Supp. 3d 1046, 1066 (M.D. Tenn. 2022)). Under this
guidance, companies must determine when climate-
related risks become material. They must tread with
extreme caution to avoid acting prematurely and
inadvertently giving investors misinformation or
disclosing as a trend something that is not (and may
never be) a trend, while simultaneously not delaying
so long that they can be accused of concealing a
problem. This is particularly difficult in the realm of
climate disclosures, where companies must make
predictions about the speed at which climate-related
risks may materialize. Prior to the Second Circuit’s
approach, illustrated in Macquarie, companies made
these decisions based on their considered business
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judgment, without being influenced by the specter of
significant private liability under Section 10(b).

Furthermore, SEC filings are but one part of
the ongoing information conveyed to investors.
Earnings releases provide additional insight to
investors, and company officers spend meaningful
time discussing their business with sophisticated
investors and industry analysts, both in group
settings such as calls and conferences, as well as on
an individual basis. The result is that investors are
able to seek a broad range of information and probe
into many aspects of the business.

B. Under Congress’s Direction, the SEC
Plays a  Central Oversight and
Enforcement Role with Respect to MD&A
Disclosure

The SEC plays a key role throughout the
disclosure process: preparing guidance and
Iinterpretive releases that companies could rely upon
in drafting MD&A, reviewing and commenting on
disclosures, and enforcing any perceived violations.
The SEC’s central role in the disclosure regime
provides companies with wuniform guidance in
drafting MD&A disclosures and a mechanism for
enforcement of the disclosure rules, both of which
contribute to clear and meaningful disclosure for
investors.

1. In drafting MD&A disclosures, companies
rely upon the expert guidance provided by the SEC’s
Division of Corporation Finance (“DCF”), including
through Staff Legal and Accounting Bulletins, Staff
Disclosure Guidance Topics, updates to the Division’s
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Financial Reporting Manual, no-action and
interpretive letters, and Compliance and Disclosure
Interpretations. The DCF has issued extensive
guidance on MD&A disclosures in particular. See,
e.g., 2003 Guidance, 68 Fed. Reg. at 75056;
Interpretive Release, 1989 WL 1092885 at *1.

The DCF’s staff, which possesses “specialized
industry, accounting, and disclosure review
expertise,” reviews disclosure filings and discusses
these disclosures with the filing companies. Division
of Corporation Finance: Filing Review Process, SEC
(Sept. 217, 2019),
https://www.sec.gov/divisions/corpfin/cffilingreview.
The staff reviews each reporting company to at least
some extent every three years and “may provide a
company with comments where the staff believes a
company can significantly enhance its compliance
with the applicable requirements.” Id. The company
and the staff then engage in a dialogue consisting of
the exchange of letters or more informal discussions,
which allows the company to either explain its
disclosures to the staff’s satisfaction or amend them
to address the staff's comments. Id. (noting that “[a]t
any time during the filing review process, a company
or its representatives may request that the staff
reconsider either a previously-issued comment or its
view of the company’s response to a comment” and
“[t]he company or its representatives should feel free
to involve the Disclosure Program Director, the
Division’s Deputy Director or Director at any stage in
the filing review process”). The SEC routinely—and
In recent years, increasingly—comments on
companies’ MD&A disclosures. See Ernst & Young,
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SEC Reporting Update, 2 (2023),
https://bit.ly/3szulay; see, e.g., Dick’s Sporting Goods,
Inc., SEC Staff Comment Letter (Aug. 9, 2023),
http://bit.ly/3FAhsFq; Zoom Video Communications,
Inc., SEC Staff Comment Letter (Sept. 28, 2022),
https://bit.ly/409G7dz; Globis NV Merger Corp., SEC
Staff ~ Comment Letter (May 4, 2022),
https://bit.ly/3s73HLo. In appropriate cases, “[t]he
SEC vigorously enforces the MD&A disclosure
requirements.” 2 Thomas Lee Hazen, Law Sec. Reg. §
9:52 (2023). See, e.g., Compass Mins. Int’l, Inc.,
Exchange Act Release No. 4340, 2022 WL 4445488
(Sept. 23, 2022), Under Armour, Inc., Exchange Act
Release No. 4220, 2021 WL 1737508 (May 3, 2021);
Dentsply Sirona Inc., Exchange Act Release No.
90681, 2020 WL 7396438 (Dec. 16, 2020); Kirchner,
Exchange Act Release No. 80947, 2017 WL 2591798
(June 15, 2017); Bank of Am. Corp., Exchange Act
Release No. 72888, 2014 WL 4101590 (Aug. 21, 2014);
Tidewater Inc., Exchange Act Release No. 56557,
2007 WL 2803999 (Sept. 27, 2007); Raytheon Co.,
Securities Act Release No. 8715, 2006 WL 1788543
(June 28, 2006); Salant Corp., Exchange Act Release
No. 34046, 1994 WL 183411 (May 12, 1994); SEC v.
Melchior, No. 90—-C-1024J, 1993 WL 89141 (D. Utah
Jan. 14, 1993); Caterpillar Inc., Exchange Act Release
No. 30532, 1992 WL 71907 (Mar. 31, 1992).

2. There are good reasons why Congress
entrusted the SEC, rather than private plaintiffs,
with primary responsibility for the interpretation
and enforcement of Item 303. Doing so ensures that
the securities laws are interpreted and enforced
consistently across the country. See Cent. Bank of
Denver, N.A. v. First Interstate Bank of Denver, N.A.,



17

511 U.S. 164, 188 (1994) (explaining the need for
predictability in the securities markets). It also
ensures that the securities laws are enforced
according to the SEC guidance discussed above.
Additionally, the SEC can provide prospective
alterations to the disclosure regime, whereas civil
litigation is inherently retrospective.

More fundamentally, plaintiffs’ lawyers have
an ethical obligation to maximize recovery for their
clients, regardless of the general public policy effect
of the legal position they are taking. See Model Rules
of Prof1 Conduct R.1.3 cmt. 1 (Am. Bar Ass’n 2023).
Congress passed the Private Securities Litigation
Reform Act of 1995 in recognition of the harm of
frivolous private securities litigation to the detriment
of the public interest. See H.R. Conf. Rep. 104-369, at
32 (Nov. 28, 1995). By contrast, the SEC has long
“had a mandate to use its statutory authority to the
greatest extent possible to protect unwary investors
from fraud and exploitation” and is best positioned to
consider the 1impact of its interpretive and
enforcement decisions on investors generally, and not
individual litigants. Allison Grey Anderson, The
Disclosure Process in Federal Securities Regulation: A
Brief Review, 25 Hastings L.J. 311, 331 (1974). The
SEC acts in pursuit of its “mission of protecting
investors, maintaining fair, orderly, and efficient
markets, and facilitating capital formation” in the
market as a whole. Mission, SEC (August 29, 2023),
https://www.sec.gov/about/mission. It 1s therefore
uniquely able to weigh and determine how to promote
a proper balance between over- and under-disclosure,
and between premature and tardy disclosure. And,
unlike private litigan