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On Sunday, December 27th, President Trump signed into law the Consolidated 

Appropriations Act of 2021 (the “Act”) which enacts many important changes to 

the Payroll Protection Program (“PPP”).  Key changes brought about by the Act 

include: 

   

1. Families First Coronavirus Response Act Leave Mandate Expires 

December 31, 2020, but Tax Credits Continue: The Emergency Paid 

Sick Leave and Emergency Family and Medical Leave Expansion 

mandate expires December 31, 2020.  After December 31, 2020, 

employers with fewer than 500 employees will no longer be required to 

provide paid leave to employees for COVID-19 related reasons.  Section 

286 of the COVID-Related Tax Relief Act of 2020, however, allows 

employers to continue to provide leave under the same terms and 

conditions as under the Emergency Paid Sick Leave Act and the 

Emergency Family and Medical Leave Expansion Act and receive the 

benefit of the dollar-for-dollar tax credit for leave granted through March 

https://linkprotect.cudasvc.com/url?a=https%3a%2f%2fgblaw.us8.list-manage.com%2ftrack%2fclick%3fu%3d0951bcac0e92568f341aee16c%26id%3de93ee951a5%26e%3d4bc4bd94bd&c=E,1,QBgmjQZ8p3ycZvREkliD91s2vZUweuABL_38XltKs1nzcNjhDAEjkL6NI_wuDwNuFokFWRzC0_d4ZetSg3cNtQoV2g08ufwBIBt8atpUkaGB&typo=1
https://linkprotect.cudasvc.com/url?a=https%3a%2f%2fgblaw.us8.list-manage.com%2ftrack%2fclick%3fu%3d0951bcac0e92568f341aee16c%26id%3de7a6b972ec%26e%3d4bc4bd94bd&c=E,1,zDDgZIRHfm2GoGYKtpL-7rqpZJYSACEiwyCY-Idg860kvVj3tFvwIa4xzcNB97l_Jf2KppOIe8HZHhIr1IODbIGnwGgUSHogFbiGskTEiwaIkB4fKaP0JEw,&typo=1
https://linkprotect.cudasvc.com/url?a=https%3a%2f%2fgblaw.us8.list-manage.com%2ftrack%2fclick%3fu%3d0951bcac0e92568f341aee16c%26id%3d8057376214%26e%3d4bc4bd94bd&c=E,1,hOiMSRVFhhar6m3Lgu8lYXC-QRn18jmXffLRBugaAo-bm8XrHA79ntjqKFnkXU3TSefiNJsmeJGyBEqHou09fX5kpnjyEotZ7AJoFmp10iiv8hAKRw3PZyFRh5qa&typo=1


31, 2021.  The tax credits are available through March 31, 2021 provided 

the employer paid leave is available as “would be so required to be paid 

if [the FFCRA] were applied.” 

   

2. Unemployment Benefits Increase $300 per Week Through March 14, 

2021:  The Act reinstated the supplemental federal unemployment 

benefit provided under the CARES Act at the rate of $300 per week, 

rather than the $600 per week previously provided.  Unless extended by 

Congress, the supplemental federal unemployment benefit will expire on 

March 14, 2021. 

   

3. Deductibility of Forgiven PPP Amounts: In what will be welcome news 

for PPP borrowers, the Act allows borrowers to deduct business 

expenses that were paid for with PPP loan monies and which are 

forgiven.  

   

4. Second Round of PPP Loans: The Act provides for a new round of PPP 

loans, which are available to both first-time PPP borrowers and those 

that already received PPP loans. PPP borrowers may apply for a new 

loan of up to $2 million, provided they meet certain eligibility criteria, 

which among other things, may require that the borrower can 

demonstrate a twenty-five percent (25%) gross revenue decline in any 

fiscal quarter of 2020 compared to the same quarter in 2019. 

   



5. New Expenses Eligible for PPP Forgiveness:   The Act adds four 

categories of expenses the list of forgivable PPP loan expenses.  The 

new categories added by the Act are as follows:  

o Covered operations expenditures, including business software or 

cloud computing services; 

o Covered property damage costs, including costs related to 

property damage and vandalism or looting (subject to certain 

exclusions); 

o Covered supplier costs, which consist of expenditures to suppliers 

for goods that are essential to the operations of the PPP 

borrower; and 

o Covered worker protection expenditures, including personal 

protective equipment (PPE) and certain other expenditures made 

to comply with COVID-19 federal health and safety guidelines. 

   

6. Expansion of Employee Retention Credit (“ERC”):  The Act expands the 

ERC, which is a tax credit based on qualified wages paid to employees. 

The Act provides that recipients of PPP loans may take the ERC, but 

only to the extent of wages that were not paid with forgiven PPP 

amounts. 

   

7. Expansion of Economic Injury Disaster Loan (“EIDL”) Program:  The Act 

allocates new funding to the EIDL loan program. In addition, the Act 

repeals the previous requirement that PPP borrowers deduct the amount 

of any EIDL advance from their PPP forgiveness amount. These 

changes offer a new opportunity for businesses to apply for an EIDL 

grant, and allow existing recipients of an EIDL advance to receive 



expanded PPP loan forgiveness. In order to qualify for the new round of 

EIDL grants, a business concern must meet certain criteria, which 

include a requirement that the borrower have no more than 300 

employees. 

   

8. 501(c)(6) Eligibility for PPP Loans:  Under the Act, 501(c)(6) 

organizations and destination marketing organizations are eligible to 

receive a PPP loan with the second round of funding, subject to limits on 

the potential borrower’s lobbying activities and also provided that the 

organization does not have more than 300 employees. 

   

9. New Forgiveness Application for PPP Loans of $150,000 and 

Under:  The Act creates a new, streamlined forgiveness process for PPP 

loans of $150,000 or less.  On the new one-page application, borrowers 

will only be required to provide the amount of the loan, the estimated 

amount spent on payroll costs with the loan, and the number of 

employees retained as a result of the PPP loan. Although eligible 

borrowers will not be required to submit any supporting documentation 

with the new application, the Act requires that borrowers maintain 

relevant supporting documentation for either three or four years, 

depending on the type of documentation. The SBA has not yet released 

this new application, but is required to do so by January 20, 2021. 

 

  

Companies are beginning to receive the SBA’s new Form 3509 (regarding PPP 

loan necessity), which will be sent to all for-profit PPP borrowers who apply for 

loan forgiveness and who have borrowed $2,000,000 or more in PPP 



 

funding.  We strongly recommend that all PPP borrowers who are required to 

submit a Form 3509 have their legal counsel review the draft form before it is 

submitted.  We also recommend that PPP borrowers work with their counsel to 

prepare a substantiation memorandum to provide a narrative explanation and 

supporting documentation in case the SBA or the Special Inspector General for 

Pandemic Recovery (“SIGPR”) requests more information about a borrower’s 

PPP loan.  We recommend companies who received over $2 million in PPP 

monies to prepare now for the SIGPR audit. 

  

Please remember that the guidance for the Paycheck Protection Program is 

evolving rapidly, and it is critical to stay on top of new changes in the 

law.  Additionally, courts have generally not yet had the opportunity to interpret 

the guidance and laws implementing the PPP, which introduces additional 

uncertainty into this complex and rapidly-changing area of the law.  And, there 

can be no guarantees as to how any specific lender or governmental auditor 

will treat a borrower’s individual situation, regardless of how well prepared the 

borrower may be for an audit. 

  

The dedicated COVID-19 response team at Gammage & Burnham is here to 

help you and your business get the most of the Payroll Protection Program and 

to navigate the evolving federal and state efforts to provide relief to businesses 

during these unprecedented times.  Please contact Julie Pace, Tim Forsman 

or Heidi Nunn-Gilman for more information. 

  

DISCLAIMER:  This email is intended for informational purposes only and is not 

legal advice.  We recommend that you seek the counsel of a licensed attorney 

regarding any legal issues that you or your company are facing.  This email 

does not create an attorney-client relationship. 
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Julie Pace’s practice handles employment law, 
handbooks, drug and alcohol policies, I-9 and E-

Verify compliance, OSHA, independent 
contractor and alleged misclassification issues 
with DES and other government agencies, and 

defends claims of sexual harassment, 
employment discrimination, retaliation, 

whistleblower, and wrongful discharge, and 
against charges by the EEOC or ACRD.  She 

handles matters involving PPP, FFCRA, OSHA, 
ICE, OFCCP, DOL, NLRB, ADA, FMLA, ERISA, 

ACA, Davis-Bacon, FAR, SCA, government 
contracts, and wage and hour laws.  She 

regularly provides training to companies and 
assists with investigations. Julie can be reached 

at 602.256.4488 or jpace@gblaw.com. 
 

  
 

 
Tim Forsman has experience in a wide array of 

commercial transactions and corporate 
governance matters. He has worked with clients 

to close asset-based term loans, form businesses 
and non-profits, document mergers and 

acquisitions, negotiate workouts, draft licensing 
agreements, and successfully close private 
placements. Tim regularly works with major 

lending institutions, healthcare organizations, 
technology companies, investors and small 
businesses. Tim also works with PPP and 
FFCRA matters related to the COVID-19 

pandemic. Tim can be reached at 602.256.4477 
or tforsman@gblaw.com. 

 

  
 

 
 

Heidi Nunn-Gilman’s practice focuses on 
employment litigation and human resource 

matters. She advises clients on matters relating 
to labor and employment law, including I-9 and 

immigration compliance strategies, E-Verify, ICE 
and worksite enforcement, EEOC, Title VII, 

FLSA, FMLA, ADA,  drug and alcohol, NLRB, 
wrongful discharge, non-competition and 

confidentiality agreements, wage and hour 
laws/DOL for both public and private employers, 

paid sick leave, employee handbooks, and 
executive agreements.  Heidi can be reached at 

602.256.4455 or hnunngilman@gblaw.com 
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