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Hot Topics

TOP 10 for 2020
1. Political Speech
2. Mandatory Paid Sick Leave
3. Drug Testing & Marijuana
4. Me Too
5. Worker Classification
6. Wage & Hours Changes
7. Predictive Scheduling
8. Transgender Issues
9. Disability Accommodations
10. ??
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• No Constitutional Free Speech At Work
• Employees do not have a Constitutional right to free speech or freedom of 

expression at work. 
o The Constitution’s right to free speech only applies when the government is trying to restrict it.

• No right to engage in political discussion
• Employers can prohibit political discussion at work (with some 

restrictions)

POLITICAL SPEECH

http://www.cbylaw.com/
http://www.cbylaw.com/


4

COKINOS | YOUNG

•
1. Discrimination lawsuits - neutral conversations about "politics" can lead to claims 
of discrimination, harassment or retaliation

2. NLRA – non-supervisory employees must be able to talk about wages, hours and 
terms and conditions of employment.  

3. Off Duty Conduct & Social Media

4. Texas Statutes 
No action based on who employee voted for, or refusing to disclose vote;
Must provide time off to attend political convention; 
No retaliation.

ISSUES

POLITICAL SPEECH

http://www.cbylaw.com/
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SOLUTIONS
• No Politics Policy 

o No absolute ban - carve out for NLRA 
protections and state laws

• Promptly address disruptive, political communications
• Discourage supervisors (no NLRA protections)
• Respectful treatment of all personnel: 

o Cite in Code of Conduct, anti-discrimination, 
retaliation & harassment policies

o Develop Social Media policy
• Enforce policies equally 

POLITICAL SPEECH

http://www.cbylaw.com/
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MANDATORY PAID SICK LEAVE

Status of Austin, San Antonio & Dallas Ordinances

• Austin – Texas Association of Business v. City of Austin, Texas, the court said that the Texas Minimum Wage Act pre-empts the 
city's ordinance. The act states that "the minimum wage provided by [the act] supersedes a wage established in an 
ordinance ... governing wages in private employment.“ 
• Not in effect - case pending before TX Supreme Court

• San Antonio – trade associations challenged the San Antonio paid sick leave ordinance
• Agreement with the City of San Antonio to delay the ordinance's effective date from August 1, 2019, to December 1, 

2019. A commission is continuing to work to provide recommendations to the council on possible changes to the 
ordinance.

• Dallas – On July 30, a federal lawsuit was filed against City of Dallas in the Eastern District of Texas. The lawsuit was filed by 
Texas Public Policy Foundation representing two Collin County companies – ESI/Employee Solutions LP and Hagan Law 
Group LLC. 
• The ordinance is in effect, however, for employers with six or more employees, the City of Dallas will not enforce the 

ordinance until April 1, 2020. For employers with five or fewer employees, no part of the ordinance, including 
enforcement, goes into effect until August 1, 2021.  Anti-retaliation provision will be enforced immediately.

http://www.cbylaw.com/
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MANDATORY PAID SICK LEAVE

General Requirements

• “Employee” is an individual that performs at least eighty (80) hours of work within the City in a year for an 
employer.

• Applies to all private employers
• Hours:

• Employers with more than 15 employees may establish a yearly accrual cap of 64 hours
• Employers with 15 or fewer employees may establish a yearly accrual cap of 48 hours.
• Accrued but unused sick leave up to the yearly cap must be carried over.

• Use: Paid sick leave may be used for Employee or to care for a family member’s:
a. physical or mental illness, injury or medical condition
b. preventative medical or health care 
c. relation to domestic abuse, sexual assault, stalking

http://www.cbylaw.com/
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MANDATORY PAID SICK LEAVE

Quirks:
• One year term that an employer may restrict an employee from 

using earned paid sick time during the employee's first sixty 
(60) days of employment if the employer establishes that the 
employee's term of employment is at least one year.

• An employee who is rehired by an employer within six (6) 
months following separation from employment from that 
employer may use any earned paid sick time available to the 
employee at the time of the separation.

• Employers cannot require employees to find replacement
• Hours v. days (?)
• Payout at termination (?)
• Medical documentation

http://www.cbylaw.com/
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MANDATORY PAID SICK LEAVE

SOLUTIONS

• Internal Audit
• PTO
• Vacation
• FLSA 
• FMLA
• Workers’ comp  
• Verification procedures
• Supervisor knowledge
• Payroll capabilities.

Note – Government Contractors

http://www.cbylaw.com/
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DRUG TESTING & MARIJUANA

• Need for Drug Policies
o Drugs are implicated in 40% of all workplace accidents 
o Drug testing implicates employees’ right to privacy 
o Policy is necessary to take effective action – notice is key
o Include reasons for policy 

• Specify covered substances
• Define all important terms 
• Clear policy statement expressing prohibitions 
• Explicit statement of how cannabis will be handled 

No Tolerance Policy . Safety Sensitive Policy • Relaxed Policy

http://www.cbylaw.com/
http://www.cbylaw.com/
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DRUG TESTING & MARIJUANA

Applicable Laws: 
• Drug‐Free Workplace Act of 1988 
• OSHA Regulations 
• EEOC guidance 
• ADA
• FCRA 
• Department of Transportation (DOT) and Federal Motor

Carrier Safety Administration (FMCSA) requirements
• State‐specific laws.

http://www.cbylaw.com/
http://www.cbylaw.com/
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DRUG TESTING & MARIJUANA

• Cannabis is still ILLEGAL under Federal law – Schedule 1 drug

• Help For Employers
o No state requires employers to accommodate on‐duty use
o No state prohibits action if employee is working under the influence

of cannabis 
o No state prohibits testing of or adverse 

action against employees who must be tested under Federal or 
state law

http://www.cbylaw.com/
http://www.cbylaw.com/
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DRUG TESTING & MARIJUANA

First Group Of State Laws
• Eliminated state law prohibitions against 

marijuana use
• No employee rights

Second Group Of State Laws
• Give individuals rights in the workplace
• Theory – exercising the “right” to use 

marijuana should not prevent individual from 
getting a job

http://www.cbylaw.com/
http://www.cbylaw.com/
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DRUG TESTING & MARIJUANA

Arizona - Whitmire v. Wal-Mart (February 2019)

• Employee injured at work
• Required to take post-accident urine test two days later
• Employee failed test, claimed it was because of medical marijuana
• Fired employee because of drug test
• Court held that there was no evidence that employee was impaired at work 

and that termination violated the Arizona medical 

http://www.cbylaw.com/
http://www.cbylaw.com/
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DRUG TESTING & MARIJUANA

Michigan – EEOC v. Pines of Clarkston, Inc. (April 29, 2015) 

• Positive drug test not a shield for employer’s decision to terminate 
employee who used it to treat epilepsy 

• Employee had been terminated as a result f her disability –
test did not preclude her claim for discrimination

• Takeaway -- Employee who tests positive for drugs can gain traction with 
the EEOC

http://www.cbylaw.com/
http://www.cbylaw.com/
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DRUG TESTING & MARIJUANA

Massachusetts – Barbuto v.Advantage Sales and Marketing, LLC 
(July 17, 2017)

• Applicant suffering from Crohn’s disease
• Existence of drug policy prohibiting use does not preclude employer’s

duty to engage in the interactive process
• Cannot rely on federal illegality of marijuana as basis for termination/f

ailure to hire
• At a minimum, must engage in interactive process to determine if off-

duty marijuana use is a reasonable accommodation

http://www.cbylaw.com/
http://www.cbylaw.com/
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DRUG TESTING & MARIJUANA

Considerations for employers

• Evaluate “why” are conducting drug testing
o Analyze job, risk factors, workforce
o Review job descriptions
o Analyze accommodations of off-duty use

• Consider eliminating marijuana & CBD
• Train managers to identify impairment 

o Reasonable suspicion testing

http://www.cbylaw.com/
http://www.cbylaw.com/
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#METOO

WHY DO WE CARE ABOUT SEXUAL HARASSMENT?

• Want to maintain a respectful work environment
• Must comply with the law (and company policy) 
• Avoid Financial Exposure:

• Employee claims filed with the EEOC or state employment agencies.
• Private lawsuits by employees.
• Criminal charges.
• Intangible damages from bad publicity and negative impacts on morale, productivity, 

turnover and recruitment.
• See #metoo

http://www.cbylaw.com/
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#METOO

SCOPE OF POTENTIAL HARASSMENT

• Male or female. 
• Parties may be of the same sex.
• The harasser can be the employee’s supervisor, an agent of the 

employer, a co-worker, a peer or a non-employee.
• The complainant does not have to be the person harassed, but 

could be anyone affected by the offensive conduct.
• Unlawful sexual harassment may occur without economic injury or 

termination of the target.
• Harassment on basis of other protected classes (race, religion)

http://www.cbylaw.com/
http://www.cbylaw.com/
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#METOO

EMPLOYER RESPONSIBILITIES

1. Develop and disseminate an Anti-Harassment Policy;
2. Provide substantive and periodic training on Anti-Harassment Policy;
3. Respond properly to complaints; and
4. Do Not Retaliate.

http://www.cbylaw.com/
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TRAINING – ESSENTIALLY MANDATORY
With no training the company will forfeit liability and damages arguments:
• “Faragher Ellerth” – US Supreme Court, all employers should train periodically 

(reasonable steps to prevent harassment).
• Training provides affirmative defense to absolve liability or reduced 

damages
• “Kolstad Defense”– US Supreme Court - Employers can have a punitive 

damage defense if they can show good faith efforts to educate all managers 
about basic anti-discrimination/harassment principles (Title VII)

• EEOC – “[L]eaving managers with hiring authority in ignorance of the basic 
features of discrimination laws is an extraordinary mistake for a company to 
make, and a jury can find that such an extraordinary mistake amounts to 
reckless indifference.” Mathis v. Phillips Chevrolet, Inc., 269 F.3d 771 (7th Cir. 
2001).

21

#METOO

http://www.cbylaw.com/
http://www.cbylaw.com/


22

COKINOS | YOUNG

TRAINING – ESSENTIALLY MANDATORY (cont’d)
• Sarbanes Oxley Act - Publicly traded companies must disclose if they have a

Code of Conduct for senior leader, or explain why not. SOX creates a cause of
action for whistleblowers who suffer discrimination because they complained of
ethical violations. Section 301 of SOX requires clear communication of reporting
channels and protocols. Such “procedures” naturally involve training.

• Federal Sentencing Guidelines - Rules that set out a uniform sentencing
policy for defendants – including employers. Mandate effective and “periodic”
ethics and legal compliance training. Employers must periodically train
“members of the governing authority, high-level personnel, substantial
authority personnel, the organization’s employees, and, as appropriate, the
organization’s agents.”

• Federal Acquisition Regulations: 2008 Amendments to FAR - Affirmatively
require government contractors to both adopt a Code of Conduct and a training
program that promotes compliance.

22

#METOO
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TRAINING - MANDATORY
State Laws Requiring Sexual Harassment Training
• Maine – all new employees (15+ employees)
• Connecticut – all supervisory employees (50+)
• California – all supervisory employees (50+)

• Expertise threshold for trainer and other requirements
• New Jersey – case law establishes that training “must be mandatory for supervisors and 

managers, and must be available to all employees of the organization.”
• New York City - with at least 15 employees are required to conduct annual anti-sexual 

harassment training for all employees starting April 1, 2019.
• Colorado, Florida, Massachusetts, Michigan, Oklahoma, Rhode Island, Tennessee, Utah, and 

Vermont, have laws that “encourage” employers to provide such training 
o i.e. company’s defense is compromised greatly without training.

23

#METOO
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TRAIN YOUR SUPERVISORS!

24

HOT TOPIC 1 – #METOO
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Policy Language Should Include:

A. Zero Tolerance – explicitly states that sexual harassment will not be tolerated;
B. Procedure - outlines a procedure for employees to make complaints about sexual 

harassment, and encourages all employees (not just victims of harassment) to report 
incidents of unwelcome sexual conduct;

C. Open Door -- provides several avenues for an employee to report sexual harassment so 
that the employee can bypass his or her supervisor, who might be the alleged harasser;

D. Confidentiality - assures that all complaints will be handled confidentially – to the extent 
possible;

E. No Retaliation - guarantees that employees who complain about sexual harassment will 
not suffer adverse job consequences (retaliation) as a result of the complaint;

F. Discipline - states that any employee who engages in unwelcome sexual conduct is subject 
to discipline, up to and including discharge;

G. Reporting - requires supervisors and managers to immediately report suspected sexual 
conduct.  Requires Managers and supervisors to become completely familiar with the 
employer's policy prohibiting sexual harassment;

H. Application –
• Policy applies to applicants, outside vendors, consultants and customers.
• Policy applies during business trips, meetings and social events.

25

#METOO
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PROMPT INVESTIGATION
Investigation must be PROMPT, i.e. immediate.
Begin investigative process with:

o Ensuring that both the individual filing the complaint and the 
accused individual are aware of the seriousness of a sexual 
harassment complaint.

o Explaining Company’s Anti-Harassment Policy and investigation 
procedures to the complainant and the accused.

o Notifying the police if criminal activities are alleged.
o Taking initial remedial action, if necessary. (suspension pending 

investigation)
o Contact legal counsel and Human Resources.

26

#METOO
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10 RULES OF AN EFFECTIVE INVESTIGATION
1. Promptly investigate.
2. Investigation should be conducted with someone 

knowledgeable of the law.
3. Neutral investigator (potentially outside counsel).
4. Document investigation contemporaneously.
5. Interview all potential witness. 
6. Always have a neutral witness present, taking notes.
7. Take remedial actions during the investigation if necessary.
8. Take steps to avoid retaliation.
9. Do not pre-judge.
10. Be consistent.

#METOO
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WORKER CLASSIFICATION

→ Contractor or Employee?
→ Contractor:

→ Agreement/Structure 
→ Employee:

→ Exempt or Non-Exempt
→ Pay Structure

IMPACT

• Policies
• Training 
• Procedures
• Budgets
• Structure

NEW WORKER ANALYSIS

http://www.cbylaw.com/
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Risks & Consequences of Misclassification
A. Failure to Pay Wages – failure to pay overtime, 

benefits, reimbursement (ATTORNEYS FEES!)
B. Employee Rights – discrimination, harassment, leave 

(FLSA, Title VII, ADA, FMLA, ADEA, sick pay).
C. Tax Issues – Failure to report earnings, failure to 

withhold income taxes, pay FICA, FUTA.
D. Unemployment compensation
E. Workers compensation

WORKER CLASSIFICATION

http://www.cbylaw.com/
http://www.cbylaw.com/


30

COKINOS | YOUNG

WORKER CLASSIFICATION
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WORKER CLASSIFICATION

Where Do Audits Come From?
• Individual Complaints
• Agency sharing
o TWC unemployment or wage claim, wages reported – high priority to 

inform IRS
• Random Audit – 1% of all companies
• Program Audit – targeted industries
o US DOL - Construction, transportation, landscaping, security, restaurants

• Lawsuits - attorneys

http://www.cbylaw.com/
http://www.cbylaw.com/
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WORKER CLASSIFICATION

• Independent Contractor:
Limited engagement, with opportunity for 
profit or loss, not subject to control except final 
product.

• Employee: 
Recipient of services has the right to control 
means and manner of work.

http://www.cbylaw.com/
http://www.cbylaw.com/
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• Status determined legally by the facts of the relationship
• More than one test; depending on forum:

o Economic Realities Test (Texas, Fifth Circuit)
o ABC Test (Texas Workforce Commission)
o 20 Factor Test (IRS)

• All tests get to the same issues - measure the level of control
HIGHLY FACTUAL ANALYSIS

• More control, greater chance deemed an employee
• Labels or titles applied not determinative

WORKER CLASSIFICATION

http://www.cbylaw.com/
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WORKER CLASSIFICATION

TWC Gig Economy Rule

• Is or substantially all of the payment paid to the contractor shall be based on the performance of services or per-job basis;
• The marketplace platform does not unilaterally prescribe specific hours during which the marketplace contractor must be 

available to accept service requests from third-party individuals or entities submitted through the marketplace platform’s digital 
network;

• The marketplace platform does not prohibit the marketplace contractor from using a digital network offered by any other 
marketplace platform;

• The marketplace platform does not restrict the contractor from engaging in any other occupation or business;
• The marketplace contractor is free from control by the marketplace platform as to where and when the marketplace contractor 

works and when the marketplace contractor accesses the marketplace platform’s digital network;
• The marketplace contractor bears all or substantially all of the contractor’s own expenses that are incurred by the contractor in 

performing the service or services;
• The marketplace contractor is responsible for providing the necessary tools, materials, and equipment to perform the service or 

services;
• The marketplace platform does not control the details or methods for the services performed by a marketplace contractor by 

requiring the marketplace contractor to follow specified instructions governing how to perform the services; and
• The marketplace platform does not require the contractor to attend mandatory meetings or mandatory training.

http://www.cbylaw.com/
http://www.cbylaw.com/
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WORKER CLASSIFICATION

Agreement is vital to establish IC relationship
BUT Agreement is not controlling in determining relationship

 Contract labels do not matter
 Subjective believe that IC is not determinative

 Economic realities control

Do NOT use a boilerplate agreement
Must be tailored to specific circumstances

http://www.cbylaw.com/
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Independent Contractor Agreement Essential Terms
1. Defined scope of work
2. Compensation 

a. By invoice
b. Pay by task, or flat fee over intervals

3. Timing
4. Status of worker – Independent Contractor
5. Expressly state tax obligations
6. Liability & Insurance
7. Termination – notice, not resembling “at-will”
8. No reference to employment policies

http://www.cbylaw.com/
http://www.cbylaw.com/
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1099 Classification Pitfalls

• Independent Contractors have same duties as employees
• Terminate employee, re-hire as independent contractor
• Use of employment applications,  policies, new “hire” 

paperwork (I-9)
• Discipline, review employee performance
• Benefits or wage advances
• Non-competition agreements 
• Relying on solely “industry standards”

WORKER CLASSIFICATION

http://www.cbylaw.com/
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Classification Red Flags 
 Business cards/company email

 “1099 Employee”

 Company badges or uniforms, marked vehicles

 Contractors attending company parties and events under same 
invitation

 Contractors sign company policy handbooks

WORKER CLASSIFICATION

http://www.cbylaw.com/
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PREDICTIVE SCHEDULING

• "Fair Scheduling", "Secure Scheduling", "Fair Workweek", "Advance 
Scheduling" – different names for the same concept

• Advance notice of work schedules would be required
• State law in Oregon
• New York, Washington, D.C., and some West Coast cities have adopted such 

laws
• Texas bills have been filed against and in support of that concept

http://www.cbylaw.com/
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PREDICTIVE SCHEDULING

• Notice of hours at hire
• Employees may request 

schedule preferences
• Right to rest between 

shifts
• Advance notice of hours
• Compensation for 

changes in schedules

• Existing employees get 
right of first refusal for 
extra hours

• Recordkeeping 
requirements

• Poster and translation 
requirements

• Protection from retaliation
• Waiver for union 

agreements

40
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PREDICTIVE SCHEDULING

• No current Texas state law covers the issue of predictive scheduling
o "show up" or cancelled-hours pay not required

• Work schedules are completely up to an employer’s discretion: 
• FLSA: non-paid split shifts: at least one hour, fully relieved of duty, between portions of a split shift, 

plus proof that the employee was aware of the free time and when the next portion would begin
• Commuting time is not work time
• Time running work-related errands is work time
• Time spent waiting to be managed is work time
• Rest, coffee, smoking, and smartphone breaks are work time
• True meal breaks are not work time
• Staff meetings and job-related training are work time
• All work time must be recorded – no exceptions!

http://www.cbylaw.com/
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WAGE & HOUR UPDATES

Final Rule – FLSA Salary Test

• Current level is still $455/week
• Notice of Proposed Rulemaking set the salary threshold at $679/week

o From $23,660 to $35,308 per year

• No change to duties tests
o Admin, Professional, Executive exemptions – still require level of discretion and judgment

• Highly-compensated employee threshold will be $147,414/year
o Non-discretionary bonuses and other incentive payments, including commissions, can be up to 10% of 

salary

**Expected to go into effect in January 2020

http://www.cbylaw.com/
http://www.cbylaw.com/


43

COKINOS | YOUNG

WAGE & HOUR UPDATES

Regular Rate of Pay
• Final rule for calculating overtime - to encourage more financial perks to 

employees.
o Exclude certain items from calculating overtime

• Wellness programs
• Gym classes
• Employee discounts
• Paid Sick Leave
• Travel and reimbursed expenses
• Benefit plans
• Tuition reimbursement

Discretionary bonuses – not included if not according to contract, and not promised, no pre-established criteria

http://www.cbylaw.com/
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TRANSGENDER ISSUES

RESTROOMS
• Rule of thumb: Employees should be permitted to use the restroom that reflects their gender identity, regardless of whether it aligns with their           

biological sex assigned at birth.

• EEOC Fact Sheet on transgender rights “Bathroom Access Rights for Transgender Employees Under Title VII.” 
o Denying an employee equal access to a common restroom corresponding to the employee’s gender identity is sex discrimination;
o An employer cannot condition this right on the employee undergoing or providing proof of surgery or any other medical procedure 
o An employer cannot avoid the requirement to provide equal access to a common restroom by restricting a transgender employee to a single-

user bathroom instead 
• OSHA “all employees should be permitted to use the facilities that correspond with their gender identity. Provide options:

o Single-occupancy gender-neutral (unisex) facilities 
o Use of multiple-occupant, gender-neutral restroom facilities with lockable single occupant stalls.

o Best Practices:
o Employees are not asked to provide any medical or legal documentation of their gender identity in order to have access to gender-appropriate 

facilities.  No employee should be required to use a segregated facility apart from other employees because of their gender identity or 
transgender status

o Lusardi v. McHugh, EEOC No. 0120133395 (April 1, 2015): EEOC held that a male-to-female transgender woman faced illegal discrimination 
when told to use unisex bathroom 

o Cruzan v. Special School District No. 1, 294 F.3d 981 (8th Cir. 2002): Allowing appropriate access to restrooms based on gender identity does NOT 
constitute illegal harassment of objecting employees

http://www.cbylaw.com/
http://www.cbylaw.com/
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TRANSGENDER ISSUES

DRESS CODE - GENDER NEUTRAL & ENFORCED CONSISTENTLY

Apply female/male dress code to all females/male (including transgender 
females). 

Caveat --May need to make exceptions during an employee’s 
transition. 

EEOC recognizes strict application of dress code if job-related and out of 
business necessity for:  

Safety reasons 
Business image

.

http://www.cbylaw.com/
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TRANSGENDER ISSUES

HARASSMENT

Immediately address complaints of harassment/bullying/unfair treatment.
 Investigate.  
 Prompt remedial action should be taken to correct any identified violations.

 Policies should be updated/reviewed to ensure discrimination/harassment on the basis of 
gender expression, gender identity, and sexual orientation are included as being prohibited.

 Use of Pronouns: Employers should be mindful to use the appropriate pronouns consistent 
with transgender employees' gender presentation. 
 Communicate regarding their preference in a confidential matter and agree with them on 

a communications plan for notifying coworkers and customers of any change to pronoun 
or name use. 

http://www.cbylaw.com/
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TRANSGENDER ISSUES

• Policies
 Include gender identity and gender expression as protected categories

• Process
 Establish gender transition guidelines

• Education and Compliance
 Provide information and training

• Develop action plan
 When transition will occur
 When and how to inform others
 Employee’s needs moving forward, such as leave
 Identify support team/resources

• Documentation
 Update personnel records

http://www.cbylaw.com/
http://www.cbylaw.com/
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• The ADAAA defines a "disability" as follows:
o A physical or mental impairment that substantially limits a major life activity 
o A record of such an impairment 
o Being regarded as having such an impairment. 

42 U.S.C. § 12102.
• Substantially Limits - construed "broadly in favor of expansive coverage."  It is "not meant to be a demanding 

standard.“
o Limited as compared to most people in the general population.  An impairment need not prevent, or 

significantly or severely restrict the individual from performing a major life activity.
• The ADAAA expanded the list of "major life activities" covered by the ADA to include major bodily functions such 

as hemic, lymphatic, musculoskeletal, special sense organs and skin, genitourinary, and cardiovascular 
functions. 
o A "major life activity" need not be one that is "of central importance to daily life."

The following have been found to be a “Disability”: Anxiety from possibly getting fired; Arthritis, hernia, and rotator cuff 
issues; Asthma and high blood pressure; “Isolated bouts” of depression; Bowel disease that “flared up from time to 
time;” Cancer in remission; An ankle injury making the employee unable to stand for more than an hour.

“DISABILITY” ACCOMMODATIONS

•I

http://www.cbylaw.com/
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“DISABILITY” ACCOMMODATIONS

INTERACTIVE PROCESS

• Employers must engage in an “interactive process” when notified of
possible need for accommodation.

• Identify essential functions of the job.
• Focus on worker's specific limitations and discussing potential 

accommodations (i.e. individualized assessment). 
o Employer may ask the worker relevant questions that will enable it to make an informed decision about the 

request
• the desired accommodation,
• the nature of the problem prompting the request, 
• and how the employee believes a disability has occasioned the need for an accommodation
• When the disability or need for an accommodation is not obvious, an employer may require an 

employee to provide medical documentation

http://www.cbylaw.com/
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“DISABILITY” ACCOMMODATIONS

LEAVE AS AN ACCOMMODATION

• EEOC identifies as possible reasonable
accommodations “permitting the use of accrued
paid leave or providing additional unpaid leave
for necessary treatment.” 29 C.F.R. Pt. 1630 App. §
163

• Leave has also been explicitly identified as a
potentially reasonable accommodation under the
ADAAA in nearly every circuit.

• Including providing leave even if the employer does not offer 
leave as a benefit, extensions of FMLA, or extension of leave under 
employer policies

http://www.cbylaw.com/
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“DISABILITY” ACCOMMODATIONS

• Inflexible Policies
o Requiring employees to show that they are 100% healed or provide a release without restrictions before 

returning to work can violate the ADA if the employee could do the essential functions of his or her job, with 
reasonable accommodations

o Employer has an obligation to assess each requested accommodation on a case-by-case basis.
o i.e. Interactive Process

o Leave policies that terminate employees once they have exhausted a maximum, pre-determined amount of 
leave violate the ADA.

• The fact that the leave time allowed by the policy exceeds the FMLA requirements does not provide a 
defense where the employer cannot establish that additional leave sought by an employee would create 
an undue hardship.

• “No Fault” Attendance Policies
• Intermittent Leave

http://www.cbylaw.com/
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“DISABILITY” ACCOMMODATIONS

EEOC v. Mueller Indus., Inc.
https://www.eeoc.gov/eeoc/newsroom/release/7-17-18a.cfm

• Mueller Policy: 180-day leave policy; points assigned to absences, regardless of reason
• EEOC: Violation of ADA for terminating or failing to accommodate disabled employees for 

exceeding the 180-day leave policy, or accumulating a certain number of attendance points
• Settlement: $1 million; reinstatement; revision of policies; ADA coordinator 

EEOC v. United Postal Service
www1.eeoc.gov/eeoc/newsroom/release/8-8-17.cfm

• UPS Policy: Employees automatically fired after 12 months of leave
• EEOC: Violation of ADA – failure to engage in interactive process.
• Settlement : $2 million to 90 current and former employees; update policies/training

Hwang v. Kansas State Univ.
753 F.3d 1159 (10th Cir. 2014)

• Teacher took leave of absence for cancer treatments
• Fired after 6 months under University’s inflexible policy 
• Court: University’s inflexible leave policy was not impermissible; leave in excess of 6 months is 

rarely reasonable

http://www.cbylaw.com/
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“DISABILITY” ACCOMMODATIONS

Steps When Leave Expires
1. Evaluate which types of leave may apply (FMLA, employer policies)
2. Provide employee with the greater protections of the applicable statutes
3. Engage in the interactive process in good faith 

a. Take steps to determine whether any accommodations exist that would enable 
the employee to perform the essential functions of job

b. Document, document, document

4. Determine whether a requested leave must be granted as a 
reasonable accommodation or whether it can be denied because it would 
cause an undue hardship (i.e. indefinite, reasonable amount of time 
provided).

http://www.cbylaw.com/
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QUESTIONS
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