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Handling Appeals in Arkansas
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Introduction
Authors

List of Abbreviations
Table of Contents

Expanded Table of Contents

Chapter 1. Things You Need To Know
A.  Introduction
B.  Things You Need to Know

1. The Rules to Know
2. Arkansas Judiciary Website
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Appellate Update newsletters

(
(b)  Court rules
(c)  Docket search
(d)  Oral-argument videos and other events
(e)  Downloadable appellate court forms
(f)  Model briefs
(g)  Online guidance with grammar and citation
(h)  Opinions and disciplinary decisions
(i)  Judicial biographies and photographs
() Email notifications; social media
3. Admission Pro Hac Vice
4. The Clerk of Court
5. Technical Checks
6.

How Long Will This Take?



(@  When will my case be submitted?
(b)  Assignment of cases and writing responsibilities
(c)  When will the court decide my case?

The Mandate
Awards of Costs and Attorney’s Fees

(@)  Attorney fees and costs not ordinarily recoverable

(b)  Representation of indigents in criminal and certain civil
appeals

(c)  Attorney fees and costs for responding to defective briefs

(d)  Costs upon affirmance or reversal

o

Electronic Filing

Chapter 2. Final Judgments and Appealable Orders

A.

B.

Introduction
Civil Appeals
1. Final Judgments or Decrees
2. Orders that Determine the Action and Prevent a Judgment
or Discontinue the Action
3. Orders that Grant or Refuse a New Trial
4. Orders that Strike Pleadings
5. Orders that Vacate or Sustain an Attachment or Garnishment
6. Orders Regarding Injunctions
7. Orders Regarding Receivers
8. Orders Disqualifying Attorneys
9. Orders Granting or Denying Class Certification
10.  Orders Rejecting the Defense of Governmental Immunity
11.  Certain Arbitration Orders
12.  Probate Orders
13.  Orders Appealable Under Any Statute in Effect on July 1, 1979
14.  Orders Imposing Sanctions and Disposing of Contempt Matters
15.  Orders That Require Production of Privileged Communications

or Opinion Work Product



16.  Orders Certified for Appeal Under ARCP 54(b)
17.  Certain Orders in Juvenile Cases

Criminal Appeals

1. Appeals by Defendants
2. Appeals by the State

Chapter 3. Preserving Error

A.

B.

Introduction

Preservation Simplified

1 On the Record

2 At the Right Time

3. Obtaining an Express Ruling

4 Policy Behind the Preservation Requirement
Exceptions to the Preservation Requirement
Setting the Stage for Preservation

Pleadings and Pretrial Practice

1. Establish a Foundation in the Pleadings
2. Make Your Record in Pretrial Motions

Motion to dismiss
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b)  Motion to compel or for discovery
Motion to suppress
d) Motion in limine
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Motion for summary judgment
On Your Feet Now — Preserving Error During Trial
1. Object to Their Evidence and Defend Your Own

(@)  Object to evidence you do not want admitted



G.

H.

3.
4.

(b)  Protect evidence you want admitted

Test the Sufficiency of the Evidence with a Motion for Directed
Verdict

Make Yourself Heard on Jury Instructions

Recusal, Voir Dire, Speedy Trial, Mistrial, and Closing Errors

Polish with Posttrial Filings and Motions

Final Thoughts

Chapter 4. Stay and Supersedeas

A.

B.

Introduction

The Nuts and Bolts of Staying a Civil Judgment with a Supersedeas

1.
2.
3.

Why Stay?
How to Get a Stay and Supersedeas 101
Whom do I Ask for the Supersedeas?

(@)  Early birds go to the circuit court
(b)  Procrastinators and late comers go to the appellate court

What Must I Prove to Get a Stay and Supersedeas?
Can I Appeal Without a Stay and Supersedeas?

(@) If you do not get a stay, the voluntary-payment doctrine
may moot your appeal

(b)  Getting your client’s property back after execution is an
added hurdle for those who do not get a stay

The Supersedeas Bond Demystified

1.
2.

There is No Magic Form for a Supersedeas Bond
Surety Has Many Faces

(@)  Sufficiency, not form, is the key
(b)  Different types of surety



D.  What to Do After the Court Accepts Your Bond and Grants Your Stay
1. Getting the Stay Order Entered
2. Remember to Get the Actual Supersedeas Entered by the
Correct Clerk
E.  The Practical Effect of a Supersedeas

1. The Scope of the Supersedeas Shield Against Execution
2. When is the Shield Raised?

E. A Stay is Not Just for Appeals of Final Judgments
1. Stay During Pendency of Posttrial Motion
2. Staying Interlocutory Orders Granting, Denying
or Dissolving an Injunction

G. Practice Pointers

H. Conclusion

Chapter 5. The Notice of Appeal-Civil
A.  Introduction

B.  Where to File the Notice of Appeal
C.  Contents of the Notice of Appeal

Designating the Party or Parties Taking the Appeal
Designating the Judgment, Decree, or Order Appealed From
Designating the Record and Points on Appeal

Designating Oral Testimony or Proceedings

Designating the Appellate Court

Abandoning Unresolved Claims
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D.  Serving the Notice of Appeal



E.

Timing of the Notice of Appeal

1.

Beginning of the 30-Day Filing Period
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The general rule

Faxed orders

Orders filed in open court

Interlocutory orders

Notice of appeal is filed before order to be appealed
is entered

Other orders are entered after notice of appeal is filed
Orders in cases with “John Doe” defendants

Nunc pro tunc orders

End of the 30-Day Filing Period
Exceptions to the 30-Day Filing Period
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Timely posttrial motion

Lack of notice of judgment, decree, or order
Subsequent ARCP 54(b) Certificate

Election cases

Workers’ compensation cases

Deficiencies in the Notice of Appeal

Amending the Notice of Appeal

Responding to the Notice of Appeal

1.
2.

Designating Additional Parts of the Record
Notice of Cross-Appeal

Should you file a notice of cross-appeal?

What information should the notice of cross-appeal
include?

When must the notice of cross-appeal be filed?
How must the notice of cross-appeal be served?



Chapter 6. The Notice of Appeal-Criminal

A.

B.

Introduction: The Right to Appeal
Beginning the Appeal Process

1. Filing the Notice of Appeal
2. Preparing the Notice of Appeal and Designating the Record
3. Bail on Appeal

Special Circumstances on Appeal

Motion for Belated Appeal

Motion for Rule on the Clerk

Conditional Plea and Appeal

Cross-Appeals

Appeals in Criminal Cases Involving Juveniles
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Chapter 7. Preparing and Filing the Record-Civil

A.

B.

Introduction

Making the Record for Appeal —Practice Pointers

The Format of the Record

1. Electronic format

2. Two parts to most records

3. Page numbering

4. Word-searchable and bookmarked
Designating the Record

1. Designate the record in the notice of appeal

2. What if the appellant cannot make financial arrangements
with the court reporter?

What if the appellant does not designate the entire record?
4. How much of the record should an appellant designate?
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5. What if there was a prior appeal in the same case?

E. When and How to File the Record

1. The general rule
2. Exceptions to the general rule
(@)  Injunctions and receiverships
(b)  Extensions to file the record
3. What if the circuit clerk or court reporter cannot compile the
record within the seven-month maximum?
4. What if you have the record but cannot file it in time?
E. When to file a Partial Record before the Complete Record
G.  The Appellate Clerk Refuses to File the Record
H.  Filing the Record in Administrative Appeals
L. Correcting or Supplementing the Record
J. Conclusion

Chapter 8. Filing the Record in a Criminal Case
A.  Introduction

B.  Lodging the Record

C.  Extensions of Time to Lodge the Record
D.  Redacting the Record

E.  Supplementing the Record

F. Conclusion



Chapter 9. Standards of Review on Appeal

A. Introduction
1. De novo Review
2. Clearly Erroneous
3. Substantial Evidence
4. Abuse of Discretion

B.  Standards of Appellate Court Review

1. Administrative Agency Decisions
2. District Court Decisions
3. Circuit Court Decisions
(@)  Questions of law
(b)  Findings of fact - bench trials
(c)  Class action certification
(d)  Default judgments
(e)  Dismissals
(f)  Discovery
(g) Summary judgments
(h) Evidence
(i)  Jury instructions
(G)  Directed verdict or dismissal
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Motions for new trial
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m) Juror misconduct

n) Remittitur
Domestic relations

p) Probate

q) Attorney fees

r Stays
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Extraordinary writs
Arbitration award
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4. Appellate Court Decisions

Judgment notwithstanding the verdict

(@)  Supreme Court review of the Court of Appeals

(b)  Petitions for rehearing



Chapter 10. Writing Appellate Briefs

A.

B.

Introduction
General Requirements for All Briefs

Nomenclature

Filing Deadlines

Requirements for Electronic Briefs

Confidential Information and Redaction

Covers

Typetace, Margins, Line Spacing, and Pagination
Citing the Record
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Appellant’s Opening Brief

Table of Contents

Points on Appeal

Table of Authorities

Jurisdictional Statement

Statement of the Case and the Facts
Argument
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(@) Headings and subheadings
(b)  Standard of review
(c)  Citations to authority

7. Request for Relief
Proof of Service
9. Certificate of Compliance and Word Count

@

Appellee’s Response Brief

Points on Appeal

Jurisdictional Statement

Statement of the Case and the Facts
Argument

Request for Relief
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E.
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G.

Appellant’s Reply Brief
Cross-Appellant’s Brief

Tips on Writing Technique

Chapter 11. Amicus Curiae Briefs

A.

B.

Introduction
The Rule and the Particulars for Getting Your Brief Before the Court

1. How Do I Participate and What are the Basic Limitations?
When Must I File the Motion and What are the Page
Limitations?

What Must the Motion Contain?

When Must my Brief be Filed or Tendered?

What are the Requirements Particular to the Brief?

Can I Participate in Oral Argument or Petitions for Rehearing?
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Some “Dos and Don’ts” of Amicus Practice

1. The “Dos”
2. The “Don’ts”

Conclusion

Chapter 12. Oral Argument

A.

B.

Introduction

Thoughts on the Rule

1. How Do I Request Oral Argument?
2. Will the Court Grant Oral Argument?
3. Should I Request Oral Argument?

4. Getting a Date



5.
6.

Recording of Oral Argument
Citing Cases not in Your Brief During Oral Argument

The Unwritten Protocol
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That Morning — The Preliminaries
That Morning — Time

That Morning — The Court of Appeals
That Morning —Miscellaneous

Ten Suggestions for Oral Argument

1
2
3.
4.
5
6
7
8

9.
10.

“Well begun is half done.”

“Strike for the jugular, and let the rest go.”
“The Court does not know the facts, and it wants to.”
“Rejoice when the Court asks questions.”
“Brief-writing is Mozart; oral argument is jazz.”
“Be quick and swing slightly up.”

“A bald head is better than a curly wig.”
“There are some things you say and do you can
never take back.”

“Hurry along and don’t take no cutoffs.”
“Never miss a good chance to shut up.”

Conclusion

Chapter 13. Petitions for Rehearing

A.

B.

Introduction

The Requirements of ASCR 2-3

1.
2.
3.

Filing the Petition
Contents of the Petition
Response to the Petition

Amici Curiae

Granting a Petition for Rehearing



1. Rehearings: Rare but not Unprecedented
2. Avoiding the “Tantrum” Petition
3. The Last Hurrah
Chapter 14. Petitions for Review
A.  Introduction
B.  The Requirements of ASCR 2-4
1. Filing the Petition
2. Contents of the Petition
3. Response to the Petition
C.  Granting a Petition for Review
1. Notification from the Clerk
2. Supplemental Briefs
3. Changing History
Chapter 15. Special Kinds of Appeals
A.  Introduction

B.  Appeals from Circuit Court that Must be Taken Immediately

1. Appeals from Interlocutory Orders Granting,
Modifying, or Denying an Injunction

(@) Appealable orders

(b)  When to appeal

(c)  Stay pending appeal
(d)  Proceedings on appeal
(
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Effect on proceedings in circuit court
2. Appeals from Probate Orders

(@) Cautionary note about the Probate Code



(b)  Appealable orders
(c)  When to appeal

(d) Stay pending appeal
(
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Proceedings on appeal

Discretionary Appeals from Certain Discovery Orders

(@) Appealable orders

(b) How and when to appeal
(c)  Stay pending appeal

(

d) Proceedings on appeal

Administrative Appeals

—

Al

Appeals Under the Administrative Procedure Act
Workers” Compensation Appeals

(@)  Appeal process
(b)  Record on appeal

Unemployment Compensation Benefits

Public Service Commission Appeals

Arkansas Pollution Control and Ecology Commission

(@) Notice of appeal and processing

(b)  Presumptions, burden of proof, and evidentiary
record

(c)  Stays

Appeals in Dependency-Neglect Cases

Appeals to Circuit Court from District Court
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De Novo Review

Time to Appeal

How Taken

Procedure on Appeal from District Court
Referral from Circuit Court

Supersedeas Bonds

Election Appeals
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3.

Time to Appeal

(@) Challenges to outcomes and certification
(b)  Challenges to petitions for local-option elections

Appellate Jurisdiction
Expedited Consideration

Other Statutory Appeal Rights and Procedures

Chapter 16. Motion Practice in the Arkansas Appellate Courts

A.

B.

Introduction

The Rules Governing Motion Practice and Some Practice Pointers

1.
2.

The Rules
Practice Pointers

The Courts’ Process for Handling Motions

Specific Motions
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Motion for Extension of Time to File Brief

Motion to Dismiss Appeal

Motion to Expand Word Count

Motion to Correct or Modify the Record

Motion to Stay the Briefing Schedule

Motion to Disqualify a Judge or Justice

Failure to Perfect the Appeal: Motion to File a Belated
Appeal/Motion for Rule on the Clerk

(@)  Availability of relief: Generally, only in criminal and
termination-of-parental-rights cases

(b)  Which motion to file

(c)  Consequences

Motion for Leave to File Amicus Curiae Brief



9. Motion to Withdraw as Counsel in Criminal,
Juvenile-Delinquency, Involuntary-Commitment,
or Dependency-Neglect Cases

10.  Motion for Attorney Fees in a Criminal Case

11.  Motion to Treat a Motion or Petition as a Case

12.  Motion for Extension of Time to File Record/Petition
for Writ of Certiorari to Complete Record

13.  Motion to Take Judicial Notice of Supplemental Authority

14.  Motion to Seal the Record

15.  Motion for Oral Argument

Conclusion

Chapter 17. Special and Extraordinary Proceedings

A.

B.

What are Extraordinary Proceedings?

What are the Common Types of Extraordinary Writs?

1.

4.

Writ of Mandamus

(@)  General principles regarding the writ of mandamus
(b)  Petitioning for a writ of mandamus

Writ of Prohibition

(@)  General principles regarding the writ of prohibition
(b)  Petitioning for a writ of prohibition

Writ of Certiorari

(@)  General principles regarding the writ of certiorari
(b)  Petitioning for a writ of certiorari

Writ of Quo Warranto

How to File for Extraordinary Relief

Certification Questions



E.  Original Jurisdiction Matters

Chapter 18. Ethical Issues in Appellate Practice
A.  Introduction
B. Rule 11 Applies to Civil Appeals

1. On a Party’s Motion or the Appellate Court’s
Own Initiative

2. ARAP-Civ 11 has No Safe Harbor

3. Sanctions Authorized by ARAP-Civ 11

4. The Courts” Application of ARAP-Civ 11

C.  Other Rules Governing Ethics on Appeal

D.  Ethical Issues in the Criminal Appeal

Chapter 19. Dependency/Neglect Appeals
A.  Introduction

B.  What are the Rules?
1. What is Appealable and When: Final Judgments and
Interlocutory Appeals

Final and appealable orders

Interlocutory orders

A special note about adjudication appeals
A warning about posttrial motions
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2. The Notice of Appeal

(@)  Deadline for filing
(b)  Contents
(c)  Whom to serve



3. Cross-Appeals
4. The Record on Appeal
5. The Brief
(@)  The basics
(b)  The Linker-Flores no-merit brief
6. Petitions for Review and Rehearing

C.  Indigent Clients: How to Obtain Court-Appointed Appellate
Counsel

D.  Dependency-Neglect Deadlines in a Nutshell
Appendices:

A.  Appeal Deadlines Checklist

B. Appellate Forms

C.  Sample Amicus Motions and Briefs

D.  Model Petition for Rehearing

F. Model Petition for Review

E. Bibliography on Appellate Practice and Legal Writing



