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Preliminaries

IRS

* Presentation information is current, but is
not official guidance.

* This program is being recorded.

* You must have registered on website to
receive a certificate of completion for
Continuing Education credits.

* No live Q&A. Send your questions to email
address tege.eo.ceo@irs.gov.

+ Use slide deck to follow presenters.
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Today’s Speakers

IRS

. Cheryl Teser is a senior program analyst in the
Compliance Strategies Unit of Exempt Organizations. She
received her CPA certificate in Nebraska in 1998 and
earned a BS degree from the University of Nebraska.

* Peter Holiat is a tax law specialist with the Exempt

Organizations, Ruling and Agreements office in Washington
D.C. He began his IRS career in 2007. Prior to joining the
IRS, Peter was an attorney in private practice in New York
City.
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@ Topics

+ Public trust is a charity’s greatest asset

* Importance of having knowledgeable/engaged
governing boards

+ Effective self-policing policies

+ Avoiding conflicts of interest

« Importance of implementing a code of ethics policy
* Financial statements and Form 990 reporting

* What you need to know about Unrelated Business
Taxable Income (UBIT)

+ Useful IRS resources for your organization
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i Public Trust

« The concept of “public trust” originated
around the same time as the beginning of our
democracy. It is the idea the public is the true
power of any society and that their trust must
be respected by public officials

« “Trust” and “charitable giving” are inseparable

* The IRS is focused on exempt organizations
practicing good governance
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e What is Good Governance?

+ Just as there is no single model for a charity,
there is no single model for good
governance. Instead, there are practices
charities should consider when looking for an
effective governance structure.

* The IRS promotes good governance
practices to the tax-exempt community. A
well-governed organization is more likely to
comply with the tax laws.
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Sarbanes-Oxley Act

IRS

« Two provisions of the Sarbanes-Oxley Act
apply to non-profit organizations:

» Whistle blower protection
* Document destruction

« California enacted the California Nonprofit
Integrity Act of 2004. It applies to foreign
(out-of-state) charitable corporations that do

business in California, or hold property in
California for charitable purposes.
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f% Governance & Form 990

Governance questions added to the
2008 Form 990

Information sought:

« Composition and independence of the
governing body

« Governance policies and procedures

- How governance and financial information is
made available to the public
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i Organizational Documents

+ A tax exempt organization must have
organizational documents that provide
the framework for its governance and
management.

- State law often prescribes the type of
and content of organizational
documents.

* The IRS reviews these documents in
applications for exemption.
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Organizational Needs

IRS

» Knowledge
» Size
* Independence

» Mission Statement
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i Internal Controls

» Segregation of duties

* Personnel

* Assets

» Control

« Execution of transactions
* Recordkeeping
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@ Recordkeeping

Good records allow organizations to track expenses
* How much did each activity cost?

* How did your organization spend its money?
Tracking volunteers’ hours allow organizations to:

* Know who did what

How long it took

Which programs or activities were successful

Formalize lessons learned

Verify items on the IRS and state returns
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Due Diligence

Acting consistently with a duty of care:

*Care that ordinary prudent person in like
circumstances would exercise

*In good faith

In an organization’s best interest:
+ Reviewing and approving strategic and operating plans
+ Evaluating senior leadership performance
+ Evaluating and approving senior leadership compensation
+ Overseeing the financial reporting and audit process

« Overseeing legal compliance
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% Duty of Loyalty — Conflict of Interest

Conflict of interest policy should:

+ Require officers/directors/employees act for the
benefit of the charity without regard for personal
interest

* Include written procedures for determining whether a
relationship, financial interest or business affiliation
is or could be a conflict of interest

« Prescribe a course of action in the event a conflict is
identified

+ Require annual disclosure of any known interest in
an entity that transacts business with charity
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Private Inurement

+ Applies to insiders of the organization
--officers, Board members, key employees
- Examples: Payment of unreasonable compensation
to insiders, the transfer of property to insiders for less
than fair market value, or business transactions that
provide greater benefit to insiders than to the charity.

+ Prohibition against inurement to insiders is absolute.

« Any amount of inurement is grounds for loss of tax-
exempt status.

* An insider involved in inurement—and any managers
that approved the transaction--may be subject to an

. Good Governance Makes Good Sense for Exempt Crganizations
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Inurement/Private Benefit

A “private benefit” to someone who is not an insider
must be substantial in order for the organization’s
exempt status to be in jeopardy. Below are two
situations to contrast when private benefit to non-
insiders is insubstantial versus substantial:

1. A non-profit develops a community center in a residential
neighborhood. Although some homes will be very close in
proximity, the community center is open to the public and
therefore provides insubstantial, incidental private benefit
to the surrounding homes.

2. Facts similar to the above example, except the residential
neighborhood is exclusive and private; only residents of
the neighborhood will have access to the community
center. This is an example of a substantial private benefit
that is prohibited.
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f% Code of Ethics/Whistleblower Policy

« The board should adopt and regularly
evaluate code of ethics reflecting behavior it
wants to encourage and discourage

* A code of ethics can be used to
communicate to all personnel a strong
culture of legal compliance and ethical
integrity

- Whistleblower policy: procedures for
employees to report in confidence
suspected improprieties
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Compensation Practices

- Establish reasonable compensation
« Only independent board members should
make decisions involving compensation

--understand steps to establish a presumption that
compensation is reasonable (IRC 4958)

« Keep records of how compensation was
determined

- Establish procedures to properly classify
and distinguish between employees and
independent contractors
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Transparency

« Consider making information about
organization’s mission, activities, and
finances publicly available.

« Ensure charity’s annual reports, Form
990s, financial statements, and board

meeting minutes are complete and
accurate.

--Forms 990 are publicly disclosable
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B Disclosure Statement

« A charitable organization must provide a
written disclosure statement to donors of a
quid pro quo contribution in excess of $75.

* A quid pro quo contribution is a payment
made to a charity by a donor partly as a
contribution and partly for goods or services
provided to the donor by the charity.

- Example: donor gives charity $100 and
receives a $40 concert ticket

--report $60 contribution on disclosure statement
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et Disclosure Statement

* Inform the donor the amount of the
contribution that is deductible for federal
income tax purposes is limited to the excess
of any money contributed by the donor over
the value of goods or services provided by
the charity.

* Provide the donor with a good faith estimate
of the value of the goods or services that the
donor received.
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When Disclosure Statement is not
required

IRS

* The goods or services given to a donor meet
the standards for insubstantial value set out
in Revenue Procedure 90-12, 1990-1 C.B.
471, and Revenue Procedure 92-49, 1992-1
C.B. 987 (as updated)

* No donative element involved
« Only an intangible religious benefit provided
donor

--Intangible religious benefit must be provided to
the donor by an organization organized
exclusively for religious purposes
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@ Disclosure Statement (penalty)

+ $10 per contribution, not to exceed $5,000

« Charity can avoid the penalty if it can show
failure was due to reasonable cause.

* Donor must obtain and keep a bank record
or a written communication.

-- Bank records include bank or credit union
statements, canceled checks, or credit card
statements.

--Donor prepared written records are not valid.
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i Payroll Deduction

Taxpayers who claim charitable contributions
made by payroll deductions can satisfy the
recordkeeping requirement if the donor has:

« A pay stub, W-2, or other document furnished
by the employer that states the amount
withheld for payment to charity.

* A pledge card other document prepared by or
at the direction of the charity that shows the
name of a donee.
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@ Written Acknowledgement

+ Donor claiming a $250-plus deduction must keep a
contemporaneous written acknowledgment.

« Written acknowledgment must be obtained no later
than the date the donor files the return.

« Written acknowledgment must state whether the
donee provides any goods or services in
consideration for the contribution.

« Donor is responsible for requesting and obtaining the
written acknowledgement.

» For more information, see Publication 1771,
Charitable Organizations: Substantiation and
Disclosure Requirements.
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@ Written Acknowledgement (more info)

* The contemporaneous written
acknowledgment may be contained in the
same document as the written
communication from the donee.

* Donor must obtain a qualified appraiser for
claimed contributions more than $5,000.

* For appraisals prepared in connection with
returns or submissions, see Notice 2006-96.

* Household items and clothing contributed to
charity must be in at least good condition.
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f% Financial Statements & Form 990

* Charities should use professionals to prepare
financial statements.

* The board may establish an independent
audit committee to select a certified public
accountant to conduct an audit.

+ Organizations that file Form 990 will find that
Part XIlI, Line 2, asks whether the
organization’s financial statements were
complied or reviewed by an independent
accountant.
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@ Form 990-Series Filing Requirements

Who is required to file?

* Most 501(c) organizations are required to
file a Form 990-series return annually.

* Failure to file a required Form 990, Form
990-EZ, or Form 990-N for three
consecutive years will result in automatic
revocation of the organization’s federal
tax-exemption.
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Exceptions to Rule

IRS

» Churches, associations of churches, and
integrated auxiliaries of churches do not
have to file the Forms 990, 990-EZ or 990-N

* They must file Form 990-T to report
unrelated business income if they have over
$1K of gross UBI in a given tax year.

* Form 990 and 990-EZ instructions list all the
exceptions to Form 990-series filing
requirements.
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IRS

990-N (e-Postcard)

Filing is easy

Obtain a password on IRS.gov

Provide basic information:

Legal name

Address

Employer Identification Number
Web site address (if any)

Principal officer’'s name and address

Confirmation the organization’s annual gross
receipts are normally $50,000 or less
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% Form 990 (Part Vi)

» Section A asks question about the
governing body composition, director
independence, and insider transactions with
one another and the organization.

+ Section B asks questions about written
policies and procedures regarding conflict of
interest, record retention, whistleblowing,
compensation, and joint ventures.

+ Section C asks questions about disclosure
of the organization’s Form 1023/1024, Forms
990 or 990-EZ, and other financial and
governance information.
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% Unrelated Business Taxable Income

» |f an exempt organization regularly carries on
a trade or business not substantially related
to its exempt purpose, it may be subject to
tax on its income from that unrelated trade or
business.

+ All tax-exempt organizations with over
$1,000 of gross unrelated business income
(“UBI”) in a tax year must file Form 990-T, in
addition to their Form 990 or Form 990-EZ,
and may be liable for UBI tax.

» UBI, if substantial, will jeopardize exempt
status.
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Resources

IRS

+ Publication 526, Charitable Contributions,
(www.irs.gov/pub/irs-pdf/p526.pdf)

* Publication 1771, Charitable
Organizations: Substantiation and

Disclosure Requirements,
(www.irs.gov/publ/irs-pdf/p1771.pdf)

* Publication 598, Tax on Unrelated
Business Income of Exempt Organization
(www.irs.gov/pub/irs-pdf/p598.pdf)
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Calendar of Events

IRS

Calendar of Events

Upcoming Events

IRS Exempt Organizations offers specialized education programs to help exempt organizations
undrrstand thair tax responsihilitins The list helow provides informatinn ahoirt events on exempt
crganizations topics, and links to detailed information, including registration websites for scheduled

programs.

Viebinars - EO tax law programs trom your computer

Bhire [viwns - Free phune fwums fealuiing IRS employees discussing exempl wganicalivns
topics.

Wartishopz - Small and Medium-Sized Exempt Organizations - face-to-face programs on exempt
arganizations tax issues

Hationwida Tax Forums - the latest word from IRS leadership and other exparts in the exempt
organizations tax law ficld l
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Charity and Nonprofit Audits

IRS

Charity and Nonprofit Audits

This web page will explair the IRS audit process for charities and other nonprofit organizations. IRS
Exampt Organizations is zontinucusly explering how to improve our senice to charities and other
nonprofit organizations, and we hope you will find the infornation on this page ussful.

You've probahly reached this page because your charity or other nonprofit organization received a
letter or phone cal from RS Exempt Orgenizations (EQ) Examinagtions saying it had been selected
for a review of its returns. The type of review is one of the following

« Audite: The IRS condicts two types o audits—

agznt to visit the organization's premises, the IRS is conducting a field audit.
o Cfice correspondence audi (or examinalion) [f the letter asks you to deliver documents to
an IRS office by mail the IRS is ccnducting a correspondence audi.

« Non-aadits: If the lette indicatss the IRS is conducting a compliance check, then you're net
being audited.

Mote: The IRS also sometimes asks crganizalions to complete questionnaires to help us better
understand how organ zations satisfy federal tax law requirements. Nether compliance checks
nor campliancs check questioinaires are audi's.

Organizations are selzcied for revews for a variety of reasans. and the scope of the audit ur

comphance chech will vary based on the type of review.
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IRS

EO Update (Free electronic newsletter)

Current Edition of Exempt Organizations "
Update

EQ Update is a periodic newsletter with information for tax-exemipt organizations and tax
practitioners - atiorneys, accountants. and others - who represent them. from Exempt
Organizations (Tax-Exempt and Government Entities) at the IRS

Issue Highlights Release
Date

1. IRS to employers: | lire veterans by December 31 and save
on taxes
2. 2014 standard mileage rates for business medical and
maving announced
3. Register for the phone forum: ABCs of charitable
contributions for 501{c}{3} nrganizations
Copies of scanned EQ returns available i
Don't fall for charity scams following disactors
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% Exempt Organizations email

tege.eo.ceo@irs.gov
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