
SOFTWARE DEVELOPMENT AND ACQUISITION AGREEMENT 
 

Section  Annotation 

This SOFTWARE DEVELOPMENT AND ACQUISITION 
AGREEMENT is made and entered into effective as of 
the______________________________, 
(the “Effective Date”) by and between AAASOFT SYSTEMS 
incorporated, a California corporation having a place of 
business at 999 ASoft Avenue, More Mountain, California 
9900 (“AAASOFT”), and YYYWARE TECHNOLOGY, a 
California corporation having a place of business at 485 
YWare Road, Sunnyvale, CA 9400, (“YYYWARE”). 
 

RECITALS 
 

1. AAAsoft is engaged in the business of developing, 
licensing and distributing software throughout the world. 
YYYware has created a software product known as VisYYY® 

which AAAsoft wishes to acquire under the terms of this 
Agreement. 
 

2. AAAsoft desires to engage YYYware to perform 
certain software development services to complete 
development of VisYYY and YYYware is willing to perform 
software development services for AAAsoft upon the terms 
and conditions set forth herein.[1] 
 
NOW, THEREFORE, the parties hereby agree as follows: 
 

[1] This agreement covers both the 
acquisition and further development of a 
software product.  This may be useful in 
situations where there is a preexisting 
product that fits a buyer’s general 
requirements but that would require 
further modification to bring it to market.   
 
The temporal aspects of the agreement 
must be considered, textually and 
consonant with the parties’ expectations.  
A present version of the software exists, 
then later, a work in progress proposed to 
be developed according to timetables for 
the changing versions (e.g., beta, 
minimum viable product  (MVP), final, 
etc.), and eventually, the final desired 
version.  Parties must consider ownership 
and licensing for each version, as the 
acquirer will want to own the original, 
intermediate, and final products (and all 
associated IP).   
 
This acquisition and development 
agreement is drafted to encourage 
cooperation on development until the 
final product is nearly complete.  
However, development‐only agreements 
may include a bailout provision for early 
termination in case development (or the 
product) does not turn out as expected. 
 
The collaborative nature of this 
relationship is evident in certain structural 
components of the agreement, including 
in royalty structure (i.e. a cash payment 
on acceptance of a MVP version of the 
software) and ownership timing and 
licenses (see e.g., sections 1.4, 1.5, and 
4.3). 
 

[2] 
 
1. Software Development Services. 
 

 1.1 Development. Attached to this Agreement as 
Exhibit A are specifications (the “Specifications”) for version 
1.0 of a visualization software product (“VisYYY”). 

[2] This agreement does not include a 
separate “definitions” section, so the 
operative terms are defined throughout 
the agreement.  Embedding these works 
well for certain lengthy definitions (see, 
e.g., the definition for “Documentation” in 
section 3.1).  However, the agreement 



YYYware agrees to complete version 1.0 of VisYYY for use 
on the Apple and iOS operating systems. YYYware agrees to 
develop version 1.0 of VisYYY in accordance with the 
development schedule set forth in Exhibit B to this 
Agreement.[3] The Specifications and development schedule 
may be revised with the mutual written agreement of the 
parties.[4] YYYware will use its best efforts[5] to 
accommodate changes to the Specifications which AAAsoft 
deems necessary for marketability or integrity and implement 
such changes in a manner which minimizes adverse impact on 
the schedule. YYYware will have no liability for schedule 
slippage caused by such AAAsoft requested changes. 
YYYware also agrees to assist AAAsoft in the development of 
subsequent versions of VisYYY subject to the staffing 
limitations set forth in Paragraph 1.3 (Staffing). AAAsoft will 
have sole control over the Specifications for versions of 
VisYYY subsequent to version 1.0 and YYYware will have no 
development obligations relating to any such version beyond 
those set forth in Paragraph 1.3. 

 
1.2 Performance. The services to be performed under this 
Agreement shall be performed at YYYware’s and AAAsoft’s 
offices, unless the parties mutually agree that such services 
may be performed at another site.[6] 
 
1.3 Staffing. YYYware will provide qualified technical 
staff capable of developing VisYYY within the agreed-upon 
schedule and agrees to assign [key person] full-time to develop 
version 1.0 of VisYYY.[7] For a period of one (1) year after 
the acceptance of version 1.0 of VisYYY by AAAsoft 
(excluding shipments for beta testing), YYYware agrees to 
assign [key person]  to assist AAAsoft in the development of 
subsequent versions of VisYYY for a minimum of one (1) 
week per month. If AAAsoft desires more assistance than one 
(1) week per month, the parties agree to negotiate in good faith 
regarding a payment rate for additional assistance.  If [key 
person] leaves the employ of YYYware, YYYware may assign 
a mutually agreeable employee as a substitute. If no mutually 
agreeable substitute is available, the advances against royalties 
due to YYYware during such twelve (12) month period under 
Paragraph 5.1 (Advances Against Royalties) will be reduced 
by _______ thousand dollars ($___,000).  
 
1.4 License Grant. AAAsoft hereby grants to YYYware a 
non-exclusive, non-transferable license, subject to compliance 
with Paragraph 2.6 (Protection of Source) below and the other 
terms of this Agreement, to use the source code of VisYYY 
(the “Source”) at the facilities listed in Exhibit D 
(‘Development Site”) for the sole purpose of completing 
development of VisYYY, correcting any errors in VisYYY 
and assisting AAAsoft in the development of future versions 
of VisYYY pursuant to this Agreement. YYYware’s license to 

could be modified to place all definitions 
front and center for convenience. 
 
[3] Software development schedules and 
philosophies can vary.  For example, some 
projects may have defined criteria and 
features, including specified deadlines.  
Others may be more iterative (e.g., 
“waterfall,” or “agile development”), 
which contemplates versions of the 
software to be quickly released and re‐
released.  Though the resulting products 
from either philosophy tend to be of 
similar quality, the iterative process tends 
to be faster paced as it includes regular 
deadlines and reviews. 
 
[4] Typically the separate set of 
specifications may not be finalized by the 
signing of this agreement.  For example, 
Exhibit B may simply state that the parties 
designate certain people to meet (e.g., 10 
days) and commit to a development 
framework within a certain time frame.  
Development (and the Specification) may 
then proceed in a phased way that leads 
subsequent versions of the software.   
 
In this way, the specification is a 
cooperative document that is subject to 
change.   The parties may decide to make 
major changes mid‐stream and go straight 
to final production; in other cases, 
development may further be refined into 
multiple segments. 
 
Note also that this means that the details 
of the specification are left out of the 
scope of the agreement.  Hammering out 
product features and deadlines is a 
lengthy process that is subject to change, 
so it’s best left outside of the agreement 
for the parties to modify as needed.  This 
allows for flexibility and cooperation in 
development of the product, without the 
risk of breach of contract.   
 
[5] Here “best efforts” are used to 
accommodate changes to the 
specification, though other standards 
(e.g., “commercially reasonable”) may also 
be used.  Even so, the agreement needs to 
designate who makes the effort and who 



use the Source shall terminate upon the termination of 
YYYware’s obligations to assist AAAsoft in the development 
of VisYYY, at which time YYYware will return to AAAsoft 
or destroy all copies of the Source in YYYware’s 
possession.[8] 
 
1.5 License for Beta Testing. AAAsoft hereby grants to 
YYYware a non-exclusive, non-transferable, royalty-free 
license to distribute up to 100 copies of the beta release of 
version 1.0 of VisYYY for beta testing purposes. YYYware 
agrees to have each beta tester execute an Agreement for 
Unreleased Products in the form set forth in Exhibit U 
(Agreement for Unreleased Product) prior to providing a copy 
of VisYYY to each such beta tester. YYYware agrees to 
promptly provide AAAsoft with all information regarding 
VisYYY provided to YYYware by such beta testers. 
YYYware covenants and agrees to enforce the terms of the 
Agreements for Unreleased Products. If, in AAAsoft’s 
reasonable opinion, YYYware is unwilling or unable to 
enforce a beta tester’s obligations to protect the confidentiality 
of VisYYY under an Agreement for Unreleased Products, 
YYYware agrees to assign its rights under such agreement to 
AAAsoft, to assist AAAsoft in enforcing such rights and to be 
named as a necessary party in any litigation hereunder.[9] 
 
1.6  Final Release. The final release of version 1.0 of 
VisYYY must conform to the Specifications, fix all errors and 
bugs reported in the beta version, and pass AAAsoft’s internal 
quality assurance tests in the same manner as all AAAsoft 
products.[10]  If the final release of version 1.0 of VisYYY 
falls to meet any of the requirements in this Agreement, 
AAAsoft shall notify YYYware in writing, and YYYware 
shall have an additional thirty (30) calendar days (the 
“Correction Period”) in which to correct or modify VisYYY to 
meet the requirements and to resubmit VisYYY to AAAsoft 
for testing. If VisYYY fails to meet the requirements at the end 
of the Correction Period, then at AAAsoft’s option, (i) the 
Correction Period may be extended by AAAsoft, or (ii) 
AAAsoft may supply, correct or complete or have a third party 
supply, correct or complete the deliverable item, subject to the 
limitations of Paragraph 1.1 which eliminates YYYware’s 
liability for schedule slippage caused by AAAsoft requested 
changes made to the original version 1.0 Specification. If 
AAAsoft does not accept the final release of version 1.0 of 
VisYYY by December 1, 1991, the parties agree that the 
Maximum Royalties payable under this Agreement shall be 
reduced by ____ thousand dollars ($___,000) for each month 
after December 1, Year until version 1.0 of VisYYY is 
accepted by AAAsoft (prorated by days for partial months). If 
AAAsoft completes development or has a third party complete 
development of version 1.0 of VisYYY, the Royalty Advances 
due in year one under Paragraph 5.1 (Advances Against 
Royalties) and the Maximum Royalties payable under 

approves the changes. 
 
The type of efforts (e.g., “best” vs. 
“commercially reasonable”) is an 
important term with an interpretation 
that can vary by jurisdiction.  For example, 
in some jurisdictions “best efforts” would 
require the promisor to take extremely 
uneconomic measures.  If there is 
uncertainty, it may be desirable to add a 
definition, for example establishing that 
the promisor is not obligated to incur 
costs or other detriments that are 
materially out of proportion to the 
promisor’s reasonable expectations of 
benefit to the promisor. 
 
[6] This provision does not allow for 
alternative working arrangements (e.g., 
“work from home” policies, or 
collaborative use of the cloud).  This may 
be intentionally flexible; since, for 
example, AAA may prefer a ‘clean room’ 
development which helps preserve 
confidentiality of code. 
 
Acceptance criteria are not specified here, 
though these will typically be defined in 
the specification to be drafted by the 
parties. 
 
[7] Often there may be a named person 
who is the originator of the product 
underlying the agreement.  In this case, 
the acquirer will wish to ensure that this 
person is involved in subsequent 
development of the final product.  
Without this person, AAA may not be 
assured of the quality of the final product 
it bargained for. 
 
[8] Ownership of the software product is 
transferred to AAA in section 4.1 of this 
agreement.  Accordingly, YYY now needs a 
license from AAA to continue work on the 
product and proceed with development 
under this agreement. 
 
[9] YYY has no obligation to perform beta 
testing, but this license gives them the 
right to do so.  Beta testing or other 
acceptance criteria may also be specified 
in the specifications.  In any event, it is a 



Paragraph 5.2 (a) will be reduced by one and one half times 
AAAsoft’s fully burdened costs of development (including, 
without limitation, direct internal labor, fringe benefits and any 
sums, including commercially reasonable royalties paid to 
third parties). If AAAsoft assumes development 
responsibilities for version 1.0 of VisYYY pursuant to this 
Paragraph 1.6. AAAsoft will have six (6) months from 
assuming such responsibilities to accept or reject VisYYY.[11] 
If AAAsoft does not accept VisYYY within such six (6) 
month period, all rights to VisYYY will revert to YYYware 
and AAAsoft will have no further payment obligations 
hereunder. 
 
 
1.7 Upgrades and Ports. Subject to payment of royalties set 
forth in Paragraph 5 (Payment and Taxes), AAAsoft has the 
option to upgrade VisYYY and to port VisYYY to additional 
computer platforms or to have such work performed by third 
parties. [12] 
 

good practice to require beta testers to 
agree to an end user license agreement 
(EULA) that controls any potential 
downstream uses of the beta software. 
 
Parties should also consider whether any 
patentable subject matter is subject to 
beta testing, as this could be viewed as a 
public use and trigger statutory bars.  For 
example, beta testing for mobile apps may 
involve use in public locations.  Beta 
testing agreements (e.g., Exhibit U) should 
also ensure confidentiality. 
 
[10] The agreement is structured to make 
it hard for either party to terminate in the 
early stages.  This is intended to prevent 
the parties from looking to the contract 
for termination options.  If either party 
has remorse after signing the agreement, 
their best option is to continue 
negotiation with the other party via 
cooperation and amending the 
specification.   
 
Exit opportunities are available near the 
end of development.  However, at this 
point the parties are typically more 
invested in the development and willing to 
complete the product. 
 
[11] As projects move along, often various 
features may be modified or dropped.  
These are tolerated by the agreement 
(through changes to the specification).  
However, financial (dis)incentives are 
included with regards to the final version 
of the software to facilitate completion of 
the project.   
 
[12] This section obligates the parties to 
negotiate in good faith with respect to 
future upgrades and ports.  It may not be 
necessary if the current product is 
expected to be the final version, though in 
other cases frequent upgrades are 
expected. 
 
In some cases, this section can be 
modified to tie into other areas, such as 
revisions of staffing, scheduling, 
warranties, and criteria for when upgrades 
are necessary (as opposed to being 



covered by this agreement). 

2. Representations and Warranties 
2.1 Performance. YYYware warrants to AAAsoft that 
version 1.0 of VisYYY will substantially conform to the 
Specifications.[13] If a program error is discovered in any 
unmodified portion of the program code within twelve (12) 
months of acceptance by AAAsoft, YYYware agrees to 
promptly correct the program error at no charge to AAAsoft. 
For the purposes of this Agreement, a “program error” shall 
mean a defect in the program code which causes VisYYY not 
to operate in substantial conformance to the applicable 
Specifications. YYYware will supply AAAsoft with source 
code and object code for all bug fixes and error corrections and 
all revised Documentation required for VisYYY to conform to 
the Specifications. 
 
2.2 Trade Secret. YYYware represents and warrants that 
YYYware has maintained the Source to VisYYY in 
confidence.[14] YYYware represents and warrants that no 
third parties have had access to the Source with the exception 
of names & affiliation who reviewed the Source at YYYware’s 
offices on or about date, on behalf of affiliation. Such person 
reviewed the Source pursuant to YYYware’s standard Non-
Disclosure Agreement which is at least as protective of the 
Source as the non-disclosure agreement presented to AAAsoft 
by YYYware in connection with AAAsoft’s review of the 
source. YYYware agrees to provide AAAsoft with a copy of 
the Non-Disclosure Agreement with affiliation within thirty 
(30) days of execution of this Agreement. YYYware 
represents and warrants that such employees were not 
permitted to retain any copies of the Source in any form. 
 
2.3 Copyright. YYYware represents and warrants that 
VisYYY has not been published as defined in the Copyright 
Act of 1976. 
 
2.4 Public Display. YYYware represents and warrants that 
VisYYY and its features were maintained in confidence and 
were not shown to any third party prior to date, 
 
2.5 Other Licenses. YYYware represents and warrants that 
YYYware has granted no licenses to VisYYY. 
 
 
2.6 Protection of Source. [15] YYYware agrees that 
YYYware will not (i) disclose the Source, any portion of the 
Source, or any source code containing any portion of the 
Source to third parties, (ii) reproduce the Source, or any 
portion of the Source in any form or medium, except as 
necessary for the purposes specified in Paragraph 1.4 (License 
Grant) above and for archival storage, or (iii) use the Source 

 
[13] As the specifications tend to be a 
work in progress, the parties should be 
careful regarding the level of detail used 
to describe certain features.  This may 
result in the development schedule 
becoming contractual, rather than an 
outline of goals to be met. 
 
 
 
 
 
 
 
 
[14] See also section 7.1, in which YYY 
represents and warrants that the software 
is an entirely original creation. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
[15] This protection of source provision 
includes common measures such as 
password protection, confidentiality, key 
personnel, and form of storage.  However, 
depending on the situation it can be hard 
to protect source code.  For example, 
developers may use a public site (e.g., 



for any purpose not specifically authorized in this Agreement. 
YYYware agrees to keep the Source on secure computer(s) 
with password access only by YYYware, and independent 
contractors or employees of YYYware with a need to know, 
and all such employees and all such independent contractors 
will be required to sign a confidentiality agreement with 
YYYware substantially in the form attached as Exhibit E 
(“Agreement Regarding Confidentiality of Information”). 
Upon AAAsoft’s request, YYYware agrees to provide 
AAAsoft with copies of all such confidentiality agreements 
entered into by YYYware. YYYware guarantees the 
compliance of all such employees and contractors with their 
obligations under such confidentiality agreements. YYYware 
agrees to protect the Source using an access procedure as 
described in Exhibit F and to make only enough copies of the 
Source for its own internal use. All such copies shall be plainly 
marked to indicate that they contain Confidential Information 
of AAAsoft and shall carry a copyright notice in the following 
form or such other form as AAAsoft reasonably requests of 
YYYware: 
Copyright C) Year AAAsoft Systems Incorporated, All Rights 
Reserved. Additional dates will be added to the copyright 
notice to cover enhancements made in the future. Use of a 
copyright notice shall not imply that the Source has been 
published. The requirements of this Paragraph 1.6 will survive 
any termination of this Agreement. 

 

github) or instant messaging (e.g. slack) to 
communicate, increasing the possibility of 
accidental exposure.  Parties should 
consider other security measures in these 
scenarios. 
 
 

3. Delivery and Acceptance Testing. 
 
3.1 Delivery. YYYware shall deliver all human readable 
source code and all object code for each version of VisYYY 
and all Documentation for each version of VisYYY to 
AAAsoft in accordance with the schedule set forth in Exhibit 
B. The term “Documentation” means all technical 
documentation for each version of VisYYY, including 
flowcharts, program procedures and descriptions (including 
descriptions of the source code and build procedures for the 
object code), procedures for maintenance and modification, 
testing data and similar written material relating to the design, 
structure and implementation of each version of VisYYY. The 
term ‘Documentation” includes all drafts of end user 
documentation or manuals in hard copy and electronic format. 
The term “Documentation” includes a complete listing and all 
documents regarding features and interface design ideas for 
future versions of VisYYY in YYYware’s possession.[16] The 
Documentation shall be sufficient to enable a reasonably 
skilled and experienced programmer to understand the design, 
structure and implementation of each version of VisYYY. 
 
3.2 Testing.[17] YYYware shall perform bench testing and 
employ sufficient quality assurance standards to assure that the 
final release of version 1.0 of VisYYY conforms to the 

 
[16] Since Documentation has a lengthy 
definition, it may not fit well in 
agreements where definitions are 
included as a separate section (e.g. at the 
beginning).  See also comment [2]. 
 
Additionally, this definition of 
Documentation may be a little dated (e.g., 
flowcharts, hard copies, etc.).  The parties 
should consider all forms of 
documentation that the acquirer would 
wish to own. 
 
 
 
 
 
 
 
 
 
 
[17] This is a generic testing provision and 
should be modified to accommodate the 



Specifications and shall adequately test the final release of 
version 1.0 of VisYYY prior to delivery to AAAsoft. AAAsoft 
will test the final release of each version of VisYYY to verify 
whether each such version conforms to the Specifications. If 
AAAsoft does not inform YYYware of the results of its tests 
within fifteen (15) days of receipt of a final release of a version 
1.0 of VisYYY, such version will be deemed accepted by 
AAAsoft. Delivery to YYYware of a version of VisYYY for 
distribution by YYYware pursuant to Exhibit H will not 
constitute acceptance by AAAsoft. 

 

particular use case. 
 
  

4. Ownership of Work Product; Licenses to 
YYYware 

 
4.1 The Product. Without limitation, the parties 
acknowledge that AAAsoft shall own all intellectual property 
rights in each version of VisYYY.[18] A condition subsequent 
to maintenance of AAAsoft’s ownership shall be the 
acceptance by AAAsoft of the final release of VisYYY 
pursuant to Paragraph 1.6 and payment by AAAsoft to 
YYYware of the Royalty Advances due hereunder. Subject to 
the foregoing sentence, YYYware hereby assigns to AAAsoft 
its entire right, title and interest in each version of VisYYY, 
Documentation, Specifications, and all notes, drawings, 
designs, procedures, discoveries and inventions created 
pursuant to this Agreement, including, whether conceived, 
developed or reduced to practice by one or both parties, and 
including by way of examples and without limitation, 
inventions, patents, trademarks, original works of authorship, 
copyrights, trade secrets and any other intellectual property 
right, whether in the United States or abroad.[19] YYYware 
agrees to cooperate with AAAsoft, at AAAsoft’s sole expense, 
in the procurement and maintenance of AAAsoft’s rights in 
each version of VisYYY, Documentation and Specifications 
and to sign all papers which AAAsoft may deem necessary and 
desirable for vesting AAAsoft with such rights throughout the 
world, including litigation of applicable patents, copyrights 
and other proceedings, and executing an assignment of 
copyright and IP in the form attached hereto as Exhibit C. In 
the event that AAAsoft is unable for any reason whatsoever to 
secure a signature on behalf of YYYware to any document it 
believes is reasonably required in order to apply for or execute 
any patent, copyright or other application with respect to 
VisYYY, Specifications or Documentation, YYYware hereby 
irrevocably designates and appoints AAAsoft and its duly 
authorized officers and agents as YYYware’s agents and its 
attorneys-in-fact to act for and in its behalf and instead of it, to 
execute and file any such application and to do all other 
lawfully permitted acts to further the prosecution and issuance 
of patents, copyrights or other rights therein with the same 
legal force and effect as if executed by YYYware. 

 

 
 
[18] This agreement states that “all IP in 
each version” of VisYYY will be owned by 
AAA, but exactly what that software is can 
be hard to define as it has yet to be fully 
developed.  This is due to the nature of 
software and development cycles.  For 
example, there may have been several 
different photo editing applications or 
functions that are being combined to form 
VisYYY.  AAA’s rights with respect to these 
earlier versions may be unclear.  Parties 
should consider whether certain 
enumerated features should be included 
to assist with defining what portions of 
the software are covered by the 
agreement. 
 
[19] Ownership is often an extensively 
negotiated provision.  Software 
developers typically use pre‐written code 
that they believe they own regardless of 
any agreement and will likely re‐use in 
other projects (similar practice with open 
source code).  If this is a risk, parties 
should consider including a non‐compete 
provision prohibiting the developer from 
creating a competing product for a certain 
number of years after the term (e.g. 5 
years). 
 
 
 
 
 
 
 
 
 
 



4.2 Other Information. Any data or other materials 
furnished by AAAsoft for use by YYYware in connection with 
the services performed hereunder shall remain the sole 
property of AAAsoft and shall be used by YYYware solely for 
the purposes set forth herein. 
 
4.3 License to VisYYY Code.[20] Subject to the terms of 
this Agreement, AAAsoft hereby grants to YYYware a non-
exclusive, non-transferable, perpetual royalty-free license to 
incorporate object code from version 1.0 of VisYYY 
developed by YYYware (excluding code for the user interface 
and code for features added to the Specifications at AAAsoft’s 
request) for incorporation into other products produced by 
YYYware provided that (a) such code may never be 
incorporated in a Competitive Product, (b) YYYware includes 
an AAAsoft copyright notice within such code, (c) YYYware 
agrees that the warranty disclaimer provisions and indemnity 
provisions of Paragraph 6 of Exhibit I-I to this Agreement 
apply to any such code, and (d) YYYware agrees not to use 
any AAAsoft trademarks in connection with such products. 
 
4.4 Patent Applications and Licenses. Attached to this 
Agreement as Exhibit C is a list of features in version 1.0 of 
VisYYY which YYYware believes may be patentable (the 
“Potentially Patentable Features’). AAAsoft will have the right 
of first refusal to file for patent protection on the Potentially 
Patentable Features and will have ninety (90) days from the 
Effective Date to notify YYYware of AAAsoft’s intent to file 
patent applications on the Potentially Patentable Features.[21] 
If AAAsoft notifies YYYware that AAAsoft does not intend to 
file a patent application on a Potentially Patentable Feature, 
YYYware will have the right to file for patent protection on 
such feature. If AAAsoft obtains a patent on any feature of 
version 1.0 of VisYYY, AAAsoft will grant YYYware a non-
exclusive, non-transferable, fully paid, worldwide license 
under such patent to manufacture, have manufactured, use, 
reproduce and distribute YYYware’s products for the period of 
patent protection. The grant of such patent license will not be 
deemed to waive or diminish AAAsoft’s rights under 
Paragraph 6.5 (Exclusivity). If YYYware obtains a patent on a 
Potentially Patentable Feature, YYYware will grant AAAsoft a 
non-exclusive, non-transferable, fully paid, worldwide license 
under such patent to manufacture, have manufactured, use, 
reproduce and distribute AAAsoft’s products for the period of 
patent protection. YYYware acknowledges and agrees that 
except for the Potentially Patentable Features for which 
AAAsoft does not exercise its right of first refusal to file 
patent applications, YYYware will have no right to file patent 
applications on features of VisYYY.[22] 
 

 
 
 
 
 
 
 
 
 
 
[20]  This section addresses the potential 
use of code developed under this project 
for use in other projects.  Many 
developers tend to re‐use code across 
projects; accordingly, this section clarifies 
permitted downstream uses, and also 
provides an explicit license for use (as AAA 
now owns the code, per section 1.4).   
 
To further protect its interest, AAA can 
specify that any subsequent licensing 
includes specified disclaimers and 
indemnity provisions. 
 
 
 
 
 
 
 
 
 
 
 
[21] 90 days for notification is a common 
time period for filing.  Exhibit C may also 
include other information, such as the 
results of any prior art searches 
performed. 
 
 
 
 
 
 
 
 
 
[22] In practice, few of the features 
typically listed on an Exhibit C will be 
patentable.  However, should AAA pass on 
and YYY subsequently files on these 



features, at a minimum AAA will not be 
prevented from using them. 
 
 

5. Payment of Royalties and Taxes.[23] 
 
5.1  Advances Against Royalties. In consideration of 
YYYware’s obligations under this Agreement, AAAsoft will 
pay YYYware non-refundable advances against royalties (the 
“Royalty Advances”) in accordance with the schedule set forth 
below. Such Royalty Advances will be recoupable against 
royalties earned hereunder. 
 

Royalty Advance Schedule 
 DATE
 PAYMENT 
 
Within fifteen days of execution of this Agreement $____,000 
 
Within fifteen days of acceptance of version 1.0 of VisYYY 
by AAAsoft $____,000 
 
Acceptance plus one quarter         
  $____,       
5.2 Per Copy Royalties. 
 

(a) The maximum total royalties payable to 
YYYware by 

AAAsoft hereunder shall be three million, five hundred 
thousand dollars ($3,500,000) (the “Maximum Royalties”). 
Upon payment of such sum, all royalty obligations to 
YYYware hereunder shall cease. AAAsoft shall pay YYYware 
the following royalties: 
 

(i) For each copy of VisYYY (subject to the 
exceptions set forth herein) which AAAsoft packages and 
markets as a separate product for retail distribution and for 
each copy of VisYYY (subject to the exceptions set forth 
herein) which AAAsoft permits, a third party to distribute 
bundled with other products, AAAsoft shall pay YYYware a 
per-copy royalty equal to a percentage of the net revenue (as 
defined, below) AAAsoft receives from the disposition of each 
such copy based on the following schedule: 

 
 Year 1 Year 2 Year 3
 Year 4 Year 5 
Royalty % 10% 10%  7%  
4%  3% 
 
The per copy royalty rate will be based on the date of shipment 

 
 
[23] This is just one version of a royalty 
schedule that includes advance and future 
payments over a period of time.  This 
provision is specifically designed for the 
particular software project covered by the 
agreement and will significantly vary for 
others.  One should consider a licensing 
text (e.g. Milgrim’s on Licensing) for 
assistance with drafting royalty provisions. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



of the copies and the schedule will commence with the first 
commercial shipment of VisYYY by AAAsoft. On the earlier 
of the payment of the Maximum Royalties or the fifth 
anniversary of AAAsoft’s first commercial shipment of 
VisYYY, all royalty obligations to YYYware hereunder will 
cease. 
 

(ii) For each copy of VisYYY (subject to the 
exceptions set forth herein) which AAAsoft packages and 
markets as part of a package containing various products with 
a single suggested retail price (“bundling”), AAAsoft’s net 
revenue for the package shall be allocated to the package’s 
components in proportion to their suggested retail prices when 
offered separately as determined by AAAsoft, for the purpose 
of calculating the royalty due. If no retail price has been 
established for VisYYY, the retail price shall be deemed to be 
two hundred and forty-nine dollars ($249.00). If no retail price 
has been established for any other AAAsoft product and it is 
bundled with VisYYY as described in this paragraph, then 
AAAsoft will in good faith determine the fair value of such 
other AAAsoft product for the purpose of calculating the 
royalty due. 
 
 (b) Per copy royalties for VisYYY shall accrue 
from the first commercial shipment by AAAsoft of any copies 
which are enabled for immediate use by an end user or upon 
enabling of any copies which are shipped in a format which 
prevents their use until the end user has paid the appropriate 
fee for such use. 
 
5.3 Net Revenue. [24] For the purposes hereof, “net 
revenue” means the price received by AAAsoft for VisYYY or 
for the software package with which VisYYY is bundled 
exclusive of all taxes (other than those levied on AAAsoft’s 
net income), and less discounts, rebates and any refunds or 
credits for returns. 
 
5.4 Non-Royalty Bearing Copies.[25] YYYware agrees 
that the following copies of VisYYY shall not be subject to 
royalties: 
 

(a) All copies of VisYYY used internally by AAAsoft 
or supplied to the press, trade, sales representatives 
or potential customers for the purpose of 
promoting VisYYY or training customers how to 
use VisYYY; and 

 
(b) All copies of VisYYY provided to AAAsoft’s 

customers free of charge or for a nominal fee 
(intended to cover shipping and handling costs) as 
back-up, replacement or update copies under 
AAAsoft’s warranty, maintenance and customer 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
[24] Care is needed when defining “Net” 
sales or revenue – “Net” of exactly what 
charges and costs.  See, e.g., section 5.7 – 
is the royalty base “net” of taxes?  
Software is not usually sold, such that 
“Revenue” may be a more suitable term, 
and it captures both the software and any 
included IP like documentation, media, 
upgrades, etc. that is part of the royalty 
base. 
 
Separate treatment should be considered 
for withholding taxes that AAAsoft may be 
required by a governmental entity to be 
paid to such entity for the account of 
YYYware, since such payment may result 
in a reduction in YYYware’s future tax 
liability. 
 
 
[25] Allowing non‐royalty bearing copies is 
an important provision in software 



support policies. 
 
5.5 Derivative Works.[26] If AAAsoft creates derivative 
works which incorporate portions of the source code from 
version 1.0 of VisYYY, AAAsoft will pay YYYware partial 
royalties on such derivative works at a rate to be negotiated in 
good faith by the parties and subject to the limitation on 
Maximum Royalties set forth in Paragraph 5.2(a). 
 
5.6 Reports. Payments due YYYware under Paragraph 5.2 
hereof shall be calculated and made based on AAAsoft’s fiscal 
quarters. Within thirty (30) days after the close of each fiscal 
quarter, AAAsoft shall deliver to YYYware a report which 
shall provide all reasonably necessary information for 
computation of the payments, if any, due or credited to 
YYYware for such quarterly period, together with any 
payments due YYYware with respect to such period. If 
YYYware has any reason to question such reports and/or 
computations, YYYware shall the right to have an inspection 
and audit of all the relevant accounting and sales books of 
AAAsoft conducted by an independent certified public 
accountant reasonably acceptable to both parties whose fee is 
paid by YYYware. Any such audit shall be conducted during 
regular business hours at AAAsoft’s offices and in such a 
manner as not to interfere with AAAsoft’s normal business 
activities. In no event shall such audits be made more 
frequently than once per year. If such inspections should 
disclose any underreporting, AAAsoft shall promptly pay the 
costs of the audit and the amount due together with interest 
thereon at the rate of one and one-half percent (1-1/2%) per 
month or the highest rate allowed by law, whichever is lower, 
from the date on which such amount became due YYYware 
from AAAsoft. 
 
5.7 Taxes.[27] YYYware agrees to pay, and to indemnify 
and hold AAAsoft harmless from, any sales, use, excise, 
import or export, value added or similar tax or duty not based 
on AAAsoft’s net income, as well as the collection or 
withholding thereof, including penalties and interest, and all 
government permit or license fees and all customs and similar 
fees levied upon the delivery of VisYYY to AAAsoft, and any 
costs associated with the collection of any of the foregoing 
items. AAAsoft acknowledges that VisYYY is a custom 
developed computer program. 

 

agreements, as there will always be non‐
royalty copies that are given to customers 
for various reasons (e.g., marketing, beta 
testing, internal use, etc.). 
 
 
 
 
 
 
 
[26] Derivative works are one of the three 
rights granted to the author/owner of a 
copyrightable work, along with the right 
to make copies and the all‐important right 
“to distribute.”. See, 17 U.S.C. 106.  
Transaction documents for such works 
need to account of ownership of all three 
rights. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
[27] This provision intends to increase the 
amount of “net” royalties by offsetting the 
cost of any taxes.  There is no accepted 
definition or standard for what “net” 
means or what it is “net” of – so this 
should be addressed by the agreement. 
 
 

6. Non-Performance and Termination.  This Agreement will be 
effective from the date of execution and shall remain in effect 

 



unless terminated as follows: 
 
6.1 For Cause. Either party may terminate this Agreement 
upon thirty (30) days written notice of a material breach of this 
Agreement by the other party if such breach is not cured 
within such thirty (30) day period. AAAsoft may terminate this 
Agreement after giving written notice if YYYware becomes 
insolvent or upon any proceeding being commenced by or 
against YYYware under any law providing relief to YYYware 
as debtor. 
 
6.2 Consequences Upon Termination by YYYware for 
Cause. If 
YYYware terminates this Agreement due to AAAsoft’s default 
in accordance with Paragraph 6.1, then all obligations arising 
against YYYware pursuant to Paragraphs 1.1, 1.2. 1.3. 1,4, 
1.5, 2 and 2 shall cease to exist. 
 
6.3 Royalties After Termination for Cause. Upon rightful 
termination of this Agreement by AAAsoft for cause pursuant 
to Paragraph 6.1. the royalty Rate payable to YYYware on all 
versions of VisYYY will be reduced to zero percent (0%), 
YYYware will deliver source and object code for each version 
of VisYYY, all Documentation and other deliverables in its 
possession to AAAsoft and AAAsoft shall have the right to 
supply, correct, complete, upgrade and port or have a third 
party supply, correct, complete, upgrade and port the 
deliverable item. Notwithstanding the foregoing, the royalty 
rate payable to YYYware will not be reduced hereunder if 
YYYware’s termination is due to insolvency and occurs after 
acceptance of version 1.0 of VisYYY by AAAsoft. 
 
6.4 Competitive Breach. If this Agreement is terminated 
due to YYYware’s breach of Paragraph 6.5 (Exclusivity), the 
royalty rate payable to YYYware shall be reduced to zero 
percent (0%) upon the Competitive Product’s availability. 
 
6.5 Exclusivity. The term “Competitive Product” shall 
mean any product which permits a user to in any way combine, 
link or merge images in a ___________. The existence in a 
product of features such as video capture, image 
compression/decompression, and synchronization of motion 
pictures with sound shall not constitute a Competitive Product 
unless such product also permits the combination, linking or 
merger of images. Except as set forth in Exhibit H (Object 
Code License), for five (5) years from the first commercial 
shipment of VisYYY, YYYware will not develop and/or 
market a Competitive Product. Notwithstanding the foregoing, 
YYYware may distribute a Competitive Product for a period 
of six (6) months after AAAsoft’s acceptance of VisYYY 
provided (a) YYYware does not have any ownership rights in 
such Competitive Product and (b) YYYware only distributes 
the Competitive Product bundled with other YYYware 



products. At YYYware’s request, AAAsoft will provide 
YYYware with AAAsoft’s reasonable opinion as to whether a 
proposed YYYware product constitutes a Competitive 
Product. 

 
7. Ownership Warranty and Indemnity. 
 
7.1 YYYware Warranty. YYYware represents and 
warrants that version 1.0 of VisYYY and the Documentation 
are original creations of YYYware prepared without reliance 
on any third party software program[28] and do not infringe 
any patent, copyright, trade secret or other proprietary rights of 
any third party; that YYYware has not previously or otherwise 
granted any rights to any third party which conflict with the 
rights herein granted by YYYware and that YYYware has the 
full power and ability to enter into this Agreement, to carry out 
its obligations set forth herein and to grant the rights granted to 
AAAsoft herein. YYYware represents and warrants that the 
source code and object code for version 1.0 of VisYYY 
produced by YYYware hereunder will be original operations 
of YYYware and will not infringe any patent, copyright, trade 
secret or other proprietary rights of any third party. YYYware 
warrants that it is the sole and exclusive owner of all right, title 
and interest in VisYYY and the Documentation and all 
intellectual property rights associated with them are free and 
dear of all encumbrances, including, without limitation, 
security interests, liens, charges or other restrictions. 
 
7.2 YYYware Indemnity.[29] Subject to Paragraph 7.3 
(Indemnification Limits), YYYware will indemnify AAAsoft 
and its customers for, and hold them harmless from, any loss, 
expense, damages, claims, demands, or liability arising from 
any claim, suit or recovery resulting from a breach of any 
warranty set forth in Paragraph 7.1 above. AAAsoft will 
promptly notify YYYware in writing of any such claim or suit. 
If such claim or suit seeks an injunction of the distribution of 
VisYYY or unspecified monetary damages, AAAsoft shall 
have the right to control the defense of any such claim with 
counsel of its choice. If such claim does not seek an injunction 
and requests a specific sum as damages, the party that would 
be liable to pay the largest portion of the specified damages 
under this Agreement will have the right to control the defense 
of any such claim with counsel of its choice. Regardless of 
which party controls the defense, the other party will have the 
right to participate in the investigation, preparation, defense 
and settlement of such claim or suit and agrees to fully 
cooperate with the other party in the defense thereof. Control 

 
 
[28] Here YYY warrants against using any 
third‐party code.  However, the parties 
should also consider whether open source 
software (OSS) may be included (and 
require compliance with those terms, such 
as attribution).  Should any OSS be used in 
the project, there may be liability issues 
downstream, particularly when the 
software is distributed and sold.  If this is a 
concern, the parties may consider 
whether to include a representation that 
YYY will acknowledge all OSS used, or 
expressly prohibit its use. 
 
 
 
 
 
 
 
 
 
 
 
 
[29] Note that YYY is indemnifying AAA 
against all third party IP claims.  This can 
vary depending on interparty involvement 
in drafting the Specifications.  For 
example, if AAA is specifying what they 
want, then AAA should take responsibility 
for any infringement; similarly, if YYY is 
primarily driving the feature set then they 
should be responsible.  This is consistent 
with U.C.C. 2‐312(3): “Unless otherwise 
agreed a seller who is 
a merchant regularly dealing in goods of 
the kind warrants that the goods shall be 
delivered free of the rightful claim of any 
third person by way of infringement or the 
like but a buyer who furnishes 
specifications to the seller must hold the 
seller harmless against any such claim 
which arises out of compliance with the 
specifications.” 



of the defense will be designated on the basis of the contents of 
the original claim. Following notice of a claim or suit, 
YYYware shall, at YYYware’s expense, either procure for 
AAAsoft the right to continue to use VisYYY and the 
Documentation as furnished, or replace or modify VisYYY 
and the Documentation to make them non-infringing. If 
YYYware elects to replace or modify VisYYY or the 
Documentation such replacement shall be subject to 
acceptance testing pursuant to the terms of this Agreement. 
YYYware will have no liability for patent infringement claims 
which are based upon features which are not described in the 
specification for version 1.0 of VisYYY attached hereto as 
Exhibit A and which are added to version 1.0 of VisYYY at 
AAAsoft’s request. In the event AAAsoft elects to actively 
license a patent for which no third party claim has been made 
that a feature of version 1.0 of VisYYY described in the 
Specifications for version 1.0 of VisYYY attached hereto as 
Exhibit A infringes such patent and for which YYYware can 
provide an opinion of counsel reasonably acceptable to 
AAAsoft which states twit version 1.0 of VisYYY does not 
infringe such patent, YYYware will have the option of sharing 
in the costs of licensing but will have no obligation to do so. 
 
7.3 Indemnification Limits. In the event AAAsoft incurs 
any liability, damages, loss, costs or expense, including 
reasonable attorneys’ fees and investigation costs (the 
‘Damages”) pursuant to Paragraph 7.2 (YYYware Indemnity) 
for copyright claims which are based on the structure, 
sequence and organization of the user interface rather than the 
copying of code or Documentation, or for patent infringement 
claims, AAAsoft shall offset the Damages against future 
royalty payments due under this Agreement; provided, 
however, that the maximum amount of such Damages which 
can be offset against the Royalty Advances at any time is ____ 
thousand dollars ($___,500) per quarter. The Maximum 
Royalties payable to YYYware hereunder will be reduced by 
the full amount of any such Damages. In the event AAAsoft 
licenses a patent which covers version 1.0 of VisYYY and 
other AAAsoft products, AAAsoft will negotiate separate 
license fees for VisYYY and the other AAAsoft products in 
good faith and consistent with industry practices and 
YYYware will not be liable for the license fees for other 
AAAsoft products. 

 

 
Parties may also wish to jointly indemnify 
each other if both are involved.  This 
section winds into other parts of the 
agreement, including other warranties, 
indemnities, representations, and who can 
sue for infringement. 
 
 

8. Marketing. Subject to the license granted to YYYware 
in Exhibit H (Object Code License), all aspects of the 

 



distribution and marketing of VisYYY shall be in AAAsoft’s 
sole control, including without limitation the new versions and 
enhancements to be marketed, the methods of marketing, 
pricing, naming, packaging, labeling and identification, 
advertising, and terms and conditions of sale and/or license. 
9.  Employment Offers.[30] For five (5) years from the 
execution of this Agreement, AAAsoft agrees to use its best 
efforts to avoid making an unsolicited offer of employment to 
[key person]. If [key person]  approaches AAAsoft about 
employment at AAAsoft, AAAsoft can hire [key person] 
without breach of this provision and without payment to 
YYYware provided YYYware is given notice before AAAsoft 
gives [key person] a written employment offer. Within two (2) 
years of the Effective Date, if (a) AAAsoft approaches [key 
person] and offers him employment at AAAsoft without 
getting advance permission from YYYware; or (b) [key 
person] approaches AAAsoft about employment at AAAsoft 
and AAAsoft offers him employment without giving notice to 
YYYware; AAAsoft will pay YYYware _____ thousand 
dollars ($___,000) as liquidated damages and will have no 
further liability to YYYware. After two (2) years from the 
Effective Date, YYYware will be reasonable and negotiate in 
good faith regarding compensation to YYYware (not to exceed 
_____ thousand dollars ($___,000) in any event) in the event 
of (a) an unsolicited employment offer to [key person] without 
YYYware’s permission or (b) an offer of employment in 
response to a solicitation from [key person] where YYYware is 
not given advance notice of the offer. 

[30] Non‐solicitation clauses are typical in 
development and other joint endeavor 
agreements. 

10. Confidentiality.[31] 
 
10.1 Definition. “Confidential Information” as used in this 
Agreement shall mean the Specifications, VisYYY, 
Documentation, any and all technical and non-technical 
information including patent, trade secret, and proprietary 
information, techniques, sketches, drawings, models, 
inventions, know-how, processes, apparatus, equipment, 
algorithms, software programs, software source documents, 
and formulae related to the current, future and proposed 
products and services of each party, and includes, without 
limitation, their respective information concerning research, 
experimental work, development, design details and 
specifications, engineering, financial information, procurement 
requirements, purchasing, manufacturing, customer lists, 
business forecasts, sales and merchandising, and marketing 
plans and information. 
 
10.2 Protection of Confidential Information. Each party 
agrees that it will not make use of, disseminate, or in any way 

 
[31] The agreement includes a mutual 
NDA.  Should the parties have already 
signed a NDA, this provision can be 
removed (or refer to that signed NDA). 



disclose Confidential Information of the other party to any 
person, firm or business, except to the extent necessary for 
performance of this Agreement. Each party agrees that it shall 
disclose Confidential Information of the other party only to 
those of its employees who need to know such information and 
who have previously agreed to be bound by the terms and 
conditions of this Agreement. Each party agrees that it shall 
treat all Confidential Information of the party with the same 
degree of care as it accords to its own confidential information 
and each party represents that it exercises reasonable care to 
protect its own confidential information. 
 
10.3 Confidentialitv of Agreement. Neither party will 
disclose any terms or the existence of this Agreement, except 
pursuant to a mutually agreeable press release or as otherwise 
required by law. 
 
10.4 Exceptions. Each party’s obligations with respect to 
any portion of Confidential Information of the other party shall 
terminate when the receiving party can document that (a) it 
was in the public domain at the time it was communicated to 
the receiving party by the other party; (b) it entered the public 
domain subsequent to the time it was communicated to the 
receiving party by the disclosing party through no fault of the 
receiving party; or (c) the communication was in response to a 
valid order by a court or other governmental body, was 
otherwise required by law, or was necessary to establish the 
rights of either party under this Agreement. 
 
10.5 Survival. This Paragraph 10 shall survive any 

termination of this Agreement. 
 
11. General Provisions. [32] 
 

11.1 No Agency. Each party will in all matters 
relating to this Agreement act as an independent 
contractor. Neither party will have authority and 
neither party will represent that it has any 
authority to assume or create any obligation, 
express or implied, on behalf of the other party, 
or to represent the other party as agent, 
employee or in any other capacity. Neither 
execution nor performance of this Agreement 
shall be construed to have established any 
agency, joint venture or partnership. 

 
11.2 Governing Law. [33] This Agreement shall be 
governed in all respects by the laws of the United States of 
America and the State of California excluding the application 
of its conflict of laws rules. The parties agree that the United 
Nations Convention on Contracts for the International Sale of 
Goods is specifically excluded from application to this 

 
[32] These standard terms do not include 
an arbitration or mediation provision, but 
whether to include one deserves some 
thought.  If used, care should be taken as 
to what are the arbitrable provisions.  Do 
the parties want to arbitrate the software 
“Specifications”, or when indemnification 
applies, or “Ownership,” etc., or only 
financial issues or terminable breaches? 
 
 
 
 
 
[33] Choice of law can be determinative, 
so choose wisely.  For example, parol 
evidence of the ‘meaning’ of the 
contractual terms in a merged agreement 
(see 11.10) is excluded from consideration 



Agreement. 
 
11.3 Notices. All notices or reports permitted or required 
under this Agreement shall be in writing and shall be delivered 
by personal delivery, telegram, telex, telecopier, facsimile 
transmission or by certified or registered mail, return receipt 
requested, and shall be deemed given upon personal delivery, 
five (5) days after deposit in the mail, or upon 
acknowledgment of receipt of electronic transmission. Notices 
shall be sent to the signatory of this Agreement at the address 
set forth at the end of this Agreement or such other address as 
either party may specify in writing. If the notice is to AAAsoft, 
a copy shall also be sent to its Corporate Counsel. 
 
11.4 Injunctive Relief. It is understood and agreed that, 
notwithstanding any other provision of this Agreement, breach 
of the provisions of this Agreement regarding the protection of 
Confidential Information and source code by either party will 
cause the other party irreparable damage for which recovery of 
money damages would be inadequate, and that the other party 
shall therefore be entitled to obtain timely injunctive relief to 
protect its rights under this Agreement in addition to any and 
all remedies available at law. 
 
11.5 Waiver. The failure of either party to require 
performance by the other party of any provision hereof shall 
not affect the full right to require such performance at any time 
thereafter; nor shall the waiver by either party of a breach of 
any provision hereof be taken or held to be a waiver of the 
provision itself. 
 
11.6 Severability. In the event that any provision of this 
Agreement shall be unenforceable or invalid under any 
applicable law or be so held by applicable court decision, such 
unenforceability or invalidity shall not render this Agreement 
unenforceable or invalid as a whole, and, in such event, such 
provision shall be changed and interpreted so as to best 
accomplish the objectives of such unenforceable or invalid 
provision within the limits of applicable law or applicable 
court decisions. 
 
11.7 Warranty. Each party warrants that it has full power to 
enter into and perform this Agreement, and the person signing 
this Agreement on its behalf has been duly authorized and 
empowered to enter in this Agreement, understands it and 
agrees to be bound by it. 
 
11.11 Assignment. Except in connection with the sale of all 
or substantially all of the assets of YYYware to a third party 
which agrees in writing to be bound by the terms and 
conditions of this Agreement, YYYware shall not assign this 
Agreement or any rights or obligations arising under this 
Agreement without the prior written consent of AAAsoft until 

under New Jersey law, but may be 
considered under California law.  See, 
Nikoonahad, 2009 WL 150948 (N.D. Cal. 
2009). 



one (1) year after the acceptance of VisYYY by AAAsoft 
hereunder. AAAsoft’s rights and obligations under this 
Agreement may be assigned by AAAsoft. Subject to the above 
restriction on assignment, this Agreement shall inure to the 
benefit of and bind the successors and assigns of the parties. 
 
11.8 Headings. The section headings appearing in this 
Agreement are inserted only as a matter of convenience and in 
no way define, limit, construe or describe the scope or extent 
of such section, or in any way affect this Agreement. 
 
11.10 Entire Agreement. This Agreement and the Exhibits 
hereto constitute the entire agreement between the parties with 
respect to the subject matter hereof. This Agreement 
supersedes, and the terms of this Agreement govern, any prior 
or collateral agreements with respect to the subject matter 
hereof. This Agreement may only be changed by mutual 
agreement of authorized representatives of the parties in 
writing. 
 
IN WITNESS WHEREOF, the undersigned have caused this 
Agreement to be executed by their respective authorized 
representatives. This Agreement may be executed in 
counterparts, each of which shall be deemed an original, but all 
of which together shall constitute one and the same original. 
 

 

 


