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The family of a Walmart worker who died of complications from COVID-19 is suing the retailer,
accusing managers at the Chicago-area store where he worked of ignoring his symptoms and failing
to let colleagues know he may have contracted t he coronavirus disease.

The family of Wando Evans, 51, filed the wrongful death lawsuit Monday in Cook County Circuit
Court. Their suit alleges management at the store in Evergreen Park, Illinois, at first ignored
symptoms exhibited by Evans and other workers that were consistent with COVID-19, the disease
caused by the novel coronavirus.

Evans, an overnight stock and maintenance worker employed at the store for 15 years, was sent
home by store managers on March 23 and found dead two days later, according to the suit.

Another worker from the same store, 48-year-old Phillip Thomas, died four days after Evans, also
exhibiting COVID-19 symptoms, according to a sister of Thomas who lashed out at the retailer in a
statement issued by the labor advocacy group United for Respect.

"For weeks, my brother and his coworkers worked at Walmart without masks or gloves while
thousands of customers came in every day. There was no enforced social distancing at the time and
inadequate paid leave to make sure people weren't going to work sick," Angela McMiller said in the
emailed statement.

Walmart, the nation's largest private employer with roughly 1.5 million workers, said in a statement
the company was "heartbroken" by the deaths of its two associates and would respond to the suit in
court once it had been served with the complaint.

https://www.cbsnews.com/news/coronavirus-walmart-sued-for-wrongful-death-by-family-of-worker-who-died-of-covid-19-complications/
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"While neither associate had been at the store in more than a week, we took action to reinforce our
cleaning and sanitizing measures, which include a deep- cleaning of key areas," Walmart said in an
emailed statement.

The company has taken additional steps to protect workers and customers, including installing
sneeze guards at registers, limiting the number of customers in stores, and "providing masks and
gloves for associates that want to use them," it stated.

Grocery stores are among the retailers that continue to operate while other nonessential businesses
are under orders to close in more than 40 states to curb the spread of the virus that has killed more
than 11,000 Americans.

Another supermarket chain, Trader Joe's, s aid on Tuesday it was temporarily closing six stores for
virus-related cleaning, including three where employees had exhibited symptoms consistent with
COVID-19 as recently as Saturday.

A Trader Joe's employee who worked at a store in Scarsdale, New York, died Monday of health
complications from COVID-19, a spokesperson for the company confirmed.

First published on April 7, 2020 / 12:22 PM
© 2020 CBS Interactive Inc. All Rights Reserved.
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Washington Enacts New Law Expanding the Scope of Wrongful Death
Beneficiaries
May, 2019
Washington State's Legislative Season this year was a busy one, with several key statutes
getting passed. From a defense litigation perspective, a key and controversial bill was SB 5163,
Relating to actions for wrongful injury or death. This bill was ultimately passed by both houses
and signed by Governor Jay Inslee on April 26, 2019.
The new law mirrors bills that the Plaintiff's bar has sought to get passed in previous
years. However, this year SB 5163 picked up significant public support because of media
attention spotlighting the Ride the Ducks cases arising from a September 24, 2015 collision that
killed five people and injured more than 60. While some plaintiffs have obtained significant
verdicts because of these lawsuits, other beneficiaries have been precluded from filing suit
because they lived abroad when their loved ones died. The Plaintiff's bar was able to use a
seemingly pointless residency requirement to garner wide public support for this Bill despite
significant efforts by the Defense bar to get it blocked.
Importantly, however, the larger effect of this new law is that it widens the scope of potential
plaintiffs for damages arising from a wrongful death.
Washington divides claims arising from a tortious death into two types. The first is a survival
action, in which a personal representative for the Estate of a decedent can pursue damages the
decedent could claim for a personal injury had they lived. This includes special damages such
as medical expenses or lost wages as well as general damages suffered in between the
injurious act and death so long as the injury was realized or death was contemplated as
imminent. This does not include damages for shortened life or loss of enjoyment of life after
death. The second type of claim is a wrongful death claim, and allows for beneficiaries to claim
any pecuniary loses relating to the death of their relative. Pecuniary losses include monetary
loss (such as loss of family income) as well as intangible losses such as loss of the decedent's
support, love, and companionship.
Before the new law was passed, there were two tiers of beneficiaries for each type of claim:
• The primary beneficiaries were the decedent's spouse, registered domestic partner, and
children.
• The secondary beneficiaries were parents and siblings, but they were only entitled to
recover if there were NO primary beneficiaries, AND if 1) they depended on the
decedent financially and 2)resided within the United States at the time of death.
• Parents of a minor child could be a beneficiary only if they regularly contributed to the
child's support. Moreover, both/all parents had a single, indivisible claim. The award
would be apportioned between them as needed if the parents were unmarried.
With the change in the law, the beneficiaries are as follows:
• The primary beneficiaries are the decedent's spouse, registered domestic partner, and
children.
• The secondary beneficiaries are parents and siblings. They may only recover if there are
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not primary beneficiaries. That said, there are no requirements relating to financial
dependency or residency of a secondary beneficiary.
• For parents of a minor child, they will be a beneficiary if they can demonstrate
"significant involvement" of an emotional, psychological, or financial nature at any time
"reasonably near" to the time of the tort or the time of death. Each parent now has their
own individual claim as a beneficiary.
This effect of this change will be a widening of potential claims for each death involving a
tort. Often, adult parents and siblings would not be able to establish the monetary support
threshold in order to present a claim for the wrongful death of an unmarried decedent without
children, causing a complete dismissal of a claim. Those plaintiffs will now be able to pursue
those claims without difficulty.
Similarly, this change will likely increase the value of claims involving the death of a
minor. Where all parents had one claim previously, now each parent has his or her own claim.
Moreover, the threshold for this claim will be easier to establish such that even parents who are
minimally involved with their child's care will be able to cognizably assert they were involved in
an emotional, psychological, or financial fashion.
This law is to be applied retroactively, and therefore will apply to any live claim or lawsuit that
exists at the time it goes into effect.
The law goes into effect 90 days after the adjournment of the legislative session. By our
count,that means that the law takes effect on July 28, 2019.
A copy of the passed legislation may be found here.
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Changes to Wrongful Death Laws
May 28, 2019
To:

Hospital Executives, Legal Counsel, and Government Affairs Staff

From:

Jaclyn Greenberg, Policy Director, Legal Affairs |

JaclynG@wsha.org (mailto:JaclynG@wsha.org), 206-216-2506
Subject:

Changes to Wrongful Death Laws

Purpose
The purpose of this bulletin is to inform you of an expansion of the state’s wrongful
death laws.

The Washington State Legislature recently enacted SSB 5163
(http://lawflesext.leg.wa.gov/biennium/201920/Pdf/Bills/Session%20Laws/Senate/5163- S.SL.pdf), which broadly expands both the
categories of people who can sue for wrongful death and the types of damages they
may recover. These laws, in conjunction with Washington’s existing joint and several
liability standard, significantly broaden hospitals’ liability exposure and will materially
increase defense costs.

Wrongful death is a civil action brought against someone who caused the death of
another. A wrongful death suit most commonly arises in the health care context as a
result of medical malpractice. Joint and several liability is a legal requirement when
two or more defendants are responsible for the liability. It means that no matter how
small an amount of fault a defendant bears, it can be held responsible for 100
percent of the damages.

WSHA, the Washington State Medical Association, the Liability Reform Coalition, and
other organizations, worked very hard to minimize the disproportionate impacts of the
new laws on hospitals and other so-called “deep pocket” defendants. Unfortunately, an
https://www.wsha.org/articles/changes-to-wrongful-death-laws/
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amendment limiting awards to the new classes of beneficiaries to several liability only
(rather than joint and several liability) was very narrowly defeated in the House of
Representatives 48-50.

Applicability/Scope
The wrongful death laws apply to all individuals and organizations, public or private,
including all hospitals, health care facilities and providers.

Recommendation
Hospital executives and legal counsel are encouraged to review the changes under the
new laws with risk management professionals. In particular, the law’s retroactive
applicability should be reviewed carefully for impact on existing claims. Hospitals
should also review insurance coverages, particularly for medical malpractice, in light
of the bill’s expansion of liability risk.

Overview
SSB 5163 (http://lawfilesext.leg.wa.gov/biennium/201920/Pdf/Bills/Session%20Laws/Senate/5163-S.SL.pdf) expands Washington State’s
wrongful death laws by amending four statutes:

Under the existing general wrongful death statute, RCW 4.20.020
(https://app.leg.wa.gov/rcw/default.aspx?cite=4.20.020), the deceased’s spouse,
registered domestic partner and children have priority to bring a suit. If there is no
spouse, partner or child, parents or siblings may recover through the personal
representative of the deceased— but parents and siblings must reside in the United
States and be financially dependent on the deceased. A major change in SSB 5163 is
that parents and siblings may recover regardless of whether they reside in the
United States and they do not have to be financially dependent on the deceased.
SSB 5163 also specifies that all beneficiaries may recover economic and
noneconomic damages. Existing law onl y references damages generally.

https://www.wsha.org/articles/changes-to-wrongful-death-laws/
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Under the existing general survival statute, RCW 4.20.046
(https://app.leg.wa.gov/RCW/default.aspx?cite=4.20.046), the same beneficiary structure
as under the general wrongful death statute applies, and SSB 5163 contains the
same changes— removal of the US residency and financial dependence requirements
for parents and siblings.

SSB 5163 also broadens the class of people who may recover. Specifically, economic
losses may be recovered on behalf of the decedent’s estate. The reference to
economic damages is also new, although case law already recognizes damages for
lost earnings, medical and hospital expenses and funeral expenses. SSB 5163
maintains that non-economic damages for pain and suffering, anxiety, emotional
distress, or humiliation personal to and suffered by the deceased are recoverable
only by the beneficiaries identified in the general wrongful death statute.

Under the existing special survival statute, RCW 4.20.060
(https://app.leg.wa.gov/RCW/default.aspx?cite=4.20.060), the same beneficiary structure
and changes to the parent and sibling beneficiaries under the general wrongful death
statute apply. SSB 5163 again specifies recoverable damages, stating that
beneficiaries may recover the decedent’s “economic losses” as well damages for the
deceased’s pain and suffering, anxiety, emotional distress, or humiliation. Existing law
does not specify damages, although case law recognizes some economic damages
categories and the same non-economic damages as SSB 5163.

Under the existing wrongful death of a child statute, RCW 4.24.010
(https://app.leg.wa.gov/RCW/default.aspx?cite=4.24.010), parents or legal guardians
of a deceased minor child may bring suit if her or she regularly contributed to the
child’s support or if he or she are financially dependent on a adult child. Under
SSB 5163, parents or legal guardians of a deceased adult child no longer need to
demonstrate financial dependence on the child to bring suit; rather, they must
demonstrate “significant involvement” in the child’s life, which means:

“… demonstrated support of an emotional, psychological, or financial nature
within the parent-child relationship, at or reasonably near the time of death, or at
https://www.wsha.org/articles/changes-to-wrongful-death-laws/
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or reasonably near the time of the incident causing death, including either giving or
receiving emotional, psychological, or financial support to or from the child.”

Under SSB 5163, parents may only recover for the death of a child if that person does
not have a spouse, partner or children. Further, parents are entitled to recover for
their own losses, regardless of marital status (although only one cause of action
arises.)

SSB 5163 makes three changes to categories of damages that parents may recover
under the wrongful death of a child statute. It adds “other economic losses” and
“loss of the child’s emotional support,” and it replaces reference to the child’s
“medical, hospital, medication expenses” with “the child’s health care expenses.”
The existing damages categories are otherwise maintained; they include loss of the
child’s services and financial support, as well as non-pecuniary losses, namely the
loss of love and companionship of the child and for injury to or destruction of the
parent-child relationship.

Retroactive. The law is “remedial and retroactive and applies to all claims that are
not time barred, as well as any claims pending in any court on the effective date”—
July, 28, 2019.

WSHA’s 2019 New Law Implementation Guide
Please visit WSHA’s 2019 implementation guide online
(https://www.wsha.org/policy- advocacy/new-law-implementation-guide/), where you
will find a list of the high priority laws that WSHA is preparing resources and
information on to help members implement the new laws, as well as links to
resources such as this bulletin. In addition, you will find the Government Affairs
team’s schedule for release of upcoming resources on other laws and additional
resources for implementation.

References and Resources
Substitute Senate Bill 5164
https://www.wsha.org/articles/changes-to-wrongful-death-laws/
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(http://lawfilesext.leg.wa.gov/biennium/201920/Pdf/Bills/Session%20Laws/Senate/5163-S.SL.pdf)
RCW 4.20.020 (https://app.leg.wa.gov/rcw/default.aspx?cite=4.20.020) – General wrongful
death statute
RCW 4.20.046 (https://app.leg.wa.gov/RCW/default.aspx?cite=4.20.046) – General
survival statute
RCW 4.20.060 (https://app.leg.wa.gov/RCW/default.aspx?cite=4.20.060) – Special
survival statute
RCW 4.24.010 (https://app.leg.wa.gov/RCW/default.aspx?cite=4.24.010) – Wrongful death
of a child statute

Contacts
Jaclyn Greenberg
(206) 216-2506
(/staff/jaclyn-greenberg)

Contact Us
Washington State Hospital Association
999 Third Avenue
Suite 1400
Seattle, WA 98104
M ap / Directions (/about/getting-to-wsha-map-and-directions/)
206.281.7211 phone
206.283.6122 fax
info@wsha.org
Staff List (/about/staff/)
© 2005-2018 Washington State Hospital Association.
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COVID-19 Claims
Considerations for Pools
As of March 31, 2020

For the past several weeks, AGRiP has been tracking inputs and questions from pool members
about how COVID-19 might impact pool operations and underlying member public entity needs,
coverage and claim considerations.
There are more unknowns than there are knowns.
As your pool considers claim issues it might anticipate, knowing what other pools are thinking
about may be useful.
For an even more comprehensive review of resources within the pooling community and about
COVID-19’s impact on pooling, visit our Pooling Community COVID-19 Resource Center.
Materials are updated regularly.
If you have issues you suggest be added to this list of considerations, questions about the
considerations outlined or pooling-related COVID-19 issues, contact Executive Director Ann
Gergen.

Liability Claim Considerations


Changes to statute of limitations and tort claim notice provisions may be considered,
tolling such time periods during states of emergency.



Potential for liability claims against local governments for enforcing executive orders on
closing various businesses, claiming substantive due process, takings and equal
protection violations of the Constitution. For instance, some stores that sell food and
OTC medication (for instance a local dollar store) may be forced to shut down while
arguably similar stores are not.



Conversely, possible liability claims for failure to enforce executive orders on closing
various businesses, if there is an outbreak that might arguably have originated at the
facility.



Possible liability claims against local government agencies or schools for failing to shut
down their own operations or to take appropriate precautions for those under their care
at facilities. For instance, consider corrections facilities and jails, public transit, public
health facilities or nursing homes, daycares, parks or recreation centers. Also consider
public activities like elections, and whether there may be liability implications of holding
elections during a pandemic outbreak. And consider liability for events hosted at public
facilities during which an exposure may have occurred.
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Liability questions may arise if local government operations are reduced or cease, for
instance in a crisis where employees are entirely unavailable there could there be failure
to supply water or electricity. There could be claims from this for loss of business income
to local private businesses unable to continue operating, or for public health
endangerment.



Local government licensing and inspection activities may be changed during the crisis
period. There could be claims for failure to inspect or license adequately, and/or delays
caused by inability to inspect and license. Similarly, there could be allegations and claims
for failure to meet other essential duties such as child protection or other social services.



Given school closures, there could be claims for failure to educate required under
mandate for nontraditional learners, special education students, or those without
distance learning accommodations.



Mandates to provide lunches through school programs could lead to food safety claims.



Local governments could be operating with reduced staff due to illness or other
disruptions. There could be claims for errors in operations, for instance if an unfamiliar
water plant operator made an error in the water treatment process and improperly
treated water was distributed and caused illness. Or there might be claims for
endangering public health by failing to pick up garbage.



Public buildings and facilities (including open structures) could be closed for extended
periods of time, leading to claims of attractive nuisance for injuries.



Liability questions may be brought about by mixed, shared, or mutual aid use of facilities
among local governments and/or schools. Imagine a vacant school building being used as
an overflow medical facility to house COVID-19 patients upon a shortage of hospital beds
at the county medical facility.



Liability questions may arise through shared services and mutual aid response. Common
examples would include emergency response assistance from one local government to
another, but depending on the number of local government or school employees who fall
ill there could be unexpected ways in which communities lend assistance to one another.



Local public health agencies may have more direct medical and care-related liability
considerations when testing or treating patients, and related to patient and provider
safety.



There could be employment actions generated by layoffs or furloughs, such as allegations
of discrimination in making such decisions. There could also be employment actions
arising out of chain of command questions, non-traditional job assignments, remote work
changes, etc.
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There could be employment issues arising out of the use or charging of paid time off,
vacation, or sick leave, in conjunction with or independently of federal and state laws or
regulations concerning family leave.



There could be employment issues arising from either a quarantine or failure to
quarantine employees who may have had exposure to COVID-19.



There could be liability considerations for failure to protect public workers, beyond
remedies under workers’ compensation. For instance, failure to provide appropriate PPE
or requiring reuse of PPE.



Changes in open meeting practices during remote work and emergency proceedings
could create new or additional claims, such as violation of open meeting laws, Americans
with Disabilities Act claims, and others. If electronic meeting venues are not adequately
secured, there could also be issues of and claims arising out of actions from First
Amendment activists.



Due process violation claims could arise out of land use or other discretionary decisions
when a public hearing is required within a certain time period.



There could be liability claims arising from disruptions in data retention practices and
other public records issues, including the inability of local governments and schools to
respond in a timely fashion to open records act requests.



There could be liability considerations due to requirements that schools provide
childcare services for first responders. Staffing such services may occur using a variety of
existing workers, not all of whom have the same training and experience.



Increased remote work environments could create additional cyber liability
considerations and claims.



In some cases, associated fines and penalties against local governments and schools
would also be a consideration in overall liability costs.

Workers’ Compensation Claim Considerations


Expansion of workers’ compensation laws to include COVID-19 diagnosis and/or
quarantine as a compensable benefit for emergency responders and health care
professionals. (As of March 30, this new provision already exists in several states and is
being considered by others.)
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Similar workers’ compensation presumptions could also be expanded beyond first
responders to other local government roles operating where exposure is possible, for
instance payroll processors.



There could be workers’ compensation considerations for employees who are still
working and required to share vehicles or other close working spaces.



There could be workers’ compensation considerations for employees working remotely
without appropriate equipment and ergonomic office spaces, as well as other safety
considerations in a home office environment.

Employee Benefits Claim Considerations


Mandated coverage of COVID-19 diagnosis and treatment without copays or coinsurance
(already required under HR 6021).



Expansion of FMLA leave (already required under HR 6021) may create ongoing benefit
obligations.



Telehealth benefits are allowed and expanded.



Mental health needs and services may be more in demand.



Relaxed eligibility and/or continuation requirements may be implemented so employees
and dependents can stay on coverage even though they are not actively working.

Property Claim Considerations


Although no physical damage may be present, there may be claims for loss of fee-based
revenue (or even sales tax revenue) to local government agencies and schools as a result
of closing operations due to COVID-19.



There could be claims for costs of cleaning and disinfecting all local public entity facilities
before they reopen. Similarly, there could be claims for cleaning and detailing fleet
vehicles, squad cars, etc.



Ongoing maintenance and routine upkeep of facilties and infrastructure may be deprioritized amid crisis work, creating other property hazards.
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Other Claim Questions


What impact will pressures toward commercial insurers have on public entity pools? For
instance, if insurers were required to extend coverage or waive exclusions (such as for
communicable disease or business interruption), what would be required of pools?



What impact will pending reinsurance renewals, including coverage terms, have on how
pools respond to claims?



What would happen if a state or federal agency seized control of a local public facility for
emergency use?



What would happen if a state or federal agency mandated local public employees staff a
facility to assist in COVID-19 response, for instance school nurses or paramedics required
to staff a field hospital or testing center?
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The impact of COVID-19 on insurance coverages
The spread of the COVID-19 around the globe has stifled economies and created unprecedented
challenges for individuals, businesses, educational institutions, healthcare providers, and insurers. In an
attempt to arrest the spread of the virus and lessen the burden on healthcare providers, many
jurisdictions have imposed shelter in place orders, significantly modifying daily life. The fluidity of the
situation, including the level of compliance with these orders, makes the future uncertain.
Insurance companies and large corporations that retain a significant portion of their risk, must begin to
identify and understand the potential effects of this pandemic on their exposures or lines of business. To
assist with this effort, we have assessed various insurance coverages and loss exposures for
susceptibility to COVID-19 related claims and included links to articles or information sources that may
provide greater insights into specific topics. If you have any questions or would like to discuss this further,
please direct your inquiries to PwC’s Actuarial Services Claims and Insurance Operations team, listed at
the end of this paper.

Exposed property and casualty coverages
Casualty insurance policies provide liability coverage to entities that are legally responsible for an incident
that causes injury to another person or damage to another person's belongings. COVID-19 related losses
could trigger coverage under a variety of individual casualty policies or several lines of business under a
single package policy. For example, a healthcare entity may have COVID-19 related claims that fall under
its workers’ compensation (WC) and employers’ liability (EPL) policy and a comprehensive commercial
liability policy that includes general liability, medical malpractice and directors and officers coverage.
Different policy limits may apply to individual lines, and separate or overall policy aggregate limits may
apply as well.
Coverage is contingent upon the specific language in an insurer’s direct policy, including any
amendments intended to clarify or redefine coverage, endorsements that expand coverage, and
exclusions that remove coverage. Insurers will need to assess coverage by performing an extensive
analysis of the facts presented and consider the unique legal, regulatory and judicial environment across
the various jurisdictions in which they do business. In addition, disputes between insurers and their
policyholders can further complicate relationships and prolong resolution of the coverage issues.
Prior to issuing a final coverage assessment, an insurer may face immediate expense obligations from its
duty to defend a policyholder, which is broader than its duty to indemnify. An expense obligation can be
costly under policies which provide coverage for expenses ‘in addition to the limit’ rather than ‘‘within the
limit’. Insurers may also encounter significant legal expenses to defend coverage actions brought by
policyholders, and these expenses are not subject to any type of policy limit.
The unprecedented impact of COVID-19 on society, the US healthcare system, and the economy may
also result in legislation that impacts coverage and exposure assessments. For example, legislators may
introduce bills designed to limit, in part or in whole, the liability of individuals and businesses working on
the front lines or providing other essential services. Other legislative efforts may direct insurers to provide
coverage for losses, such as business interruption, that would not otherwise apply.

Business Interruption
Commercial property and multi-peril insurance policies may include coverage for business Interruption,
the loss of income a business incurs due to a defined peril. The loss of income may relate to the
business closing as a result of an event, such as the COVID-19 pandemic and the associated ‘stay at
home’ orders, or the rebuilding process after an event, such as a hurricane. Policyholders in various
industries will likely pursue business interruption claims due to the COVID-19 pandemic, but the
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applicability of coverage depends on the specific policy language. Numerous industries including, but
not limited to, hospitality, travel, transportation, manufacturing, distribution, retail, schools, professional
services, and entertainment, have exposure to business interruption losses from the COVID-19
pandemic.

Common business interruption policy provisions
Insured peril. Business interruption coverage applies when damage is caused by an insured peril.
Policies may specifically exclude infectious diseases, but legislation can negate these exclusions and
broaden business interruption coverage. For example, the New Jersey legislature advanced bill A3844,
mandating the interpretation of business interruption coverage to include infectious diseases/pandemic,
regardless of policy exclusions; the Bill is temporarily on hold pending further developments.
Another example is a March 18 letter from Members of Congress to the American Property Casualty
Insurance Association (APCIA), the National Association of Mutual Insurance Companies (NAMIC), the
Independent Insurance Agents & Brokers of America (IIABA), and the Council of Insurance Agents and
Brokers (CIAB) to request that members of these organizations “retroactively recognize financial losses
relating to COVID-19 under commercial business interruption coverage in cases where it is currently not
covered”. An article in The Insurance Journal on March 20 indicates that these industry groups denied the
request, as this interpretation of coverage was not anticipated in the transfer of risk or policy pricing.
Insurance industry stakeholders will need to watch closely as others attempt to expand coverage since
any successful expansion of coverage could have far reaching implications to the industry.

• March 18, 2020 Letter
• Insurers Reject House Members' Request to Cover Uninsured COVID Business Losses
Physical damage. Business interruption policies commonly require physical damage to the insured
property for coverage to apply. As such, insurers may argue that coverage does not apply since the
COVID-19 virus does not cause direct physical property damage. Policyholders will likely assert that the
virus causes property damage in the form of contamination that requires cleanup/disinfection. If courts or
the legislature rule in favor of policyholders on this point, insurer exposure will increase dramatically.
“Denial of access” order. Civil Authority coverage for “denial of access” has become more common in
certain sectors, including hospitality, e.g. hotels, restaurants, and schools. In the event of an order or
government action, a “denial of access” provision provides business interruption coverage for loss of
income to businesses as long as a policy exclusion does not apply. For example, a Business Insurance
article described a lawsuit filed by a New Orleans restaurant against its insurer that seeks coverage under
the business interruption provision of its all risk property insurance policy, citing that the policy covers civil
authority shut downs (denial of access) and claiming:
It is clear that contamination of the insured premises by the COVID-19 would be
a direct physical loss needing remediation to clean the surfaces of the
establishment...
• New Orleans restaurant sues for coronavirus interruption cover
Policy extensions/endorsements. Policy extensions or other endorsements may impact the insured
peril or physical damage requirement. For example, a policy extension may add coverage for damages
caused by infectious or contagious diseases without a requirement of material physical damage.
If an insured does not own the property that sustained damage resulting in the loss of business income, a
contingent business interruption (CBI) policy may afford coverage. A CBI policy covers business income
loss resulting from loss, damage, or destruction of property owned by others, including direct “suppliers”
of goods or services to the insured and/or direct “receivers” of goods or services manufactured or
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provided by the insured. If the insured’s policy would have provided coverage for property owned by the
insured, CBI will typically cover property damage to these suppliers or receivers. The more complex the
supply chain and the more tiers of indirect suppliers, the greater the likelihood that the CBI policy will not
cover the loss. For example, the policy may exclude coverage for disruption caused by an indirect
supplier.

Special events coverage
Special events insurance is a short-term and/or specific coverage that protects event planners from a
wide variety of potential occurrences/problems, up to and including cancellation, that could negatively
impact an event. Special events insurance may cover small private events, like a birthday party, or large
public events, such as a music festival or professional sports games, and global events such as the
Olympics. The following are two common forms of special events coverage:
1. Liability, which covers property damage and bodily injury caused during the insured event; and
2. Cancellation, which provides for recovery of costs, including loss of revenue and fees
An insured will often purchase several layers of coverage as a means of spreading the risk. Event
insurance may also provide coverage for general liability, liquor liability (dram shop); and
hired/non-owned auto liability; coverage may also extend to the event’s agents and employees.
Around the world, government orders have led to cancellation or postponement of special events for the
foreseeable future, resulting in large projected losses. While special events policies may include an
endorsement that extends coverage for communicable diseases, such as the COVID-19 virus, specific
terms and conditions regarding the circumstances and cancellation process may apply. For example,
insurers may require policyholders to demonstrate compliance with specific policy guidelines, such as
how the policyholder attempted to mitigate losses for cancellation/rescheduling after the government
issued an official ban on public gatherings. Insurers may also require cancellation of special events within
a defined period specified in the policy for coverage to apply. The insurance department of the state of
Washington addresses these issues on its website which provides basic information about obtaining
coverage for communicable diseases under a special events policy.
• https://www.insurance.wa.gov/coronavirus-and-event-cancellation-insurance
In situations where coverage applies, determining damages may be challenging and will likely result in
disputes.

Travel insurance
As the name implies, travel insurance policies protect a traveler from financial loss that may occur in
connection with travel, such as a delayed suitcase, an overseas medical emergency, or last minute
cancellation due to illness or another covered peril. In addition, travel insurance may provide access to
emergency services. However, cancellation due to “fear’ does not afford coverage.
CDC Level 3 Travel Health Notice. S
 tandard travel insurance would have provided coverage for
COVID-19 related medical expenses incurred while traveling abroad until such time as the CDC issued a
Level 3 Travel Health Notice for the specific country: January 6 for China, February 24 for South Korea,
February 28 for Iran, and March 11 for most of Europe. However, if the policy contains an exclusion for
pandemics, coverage would not apply. Other terms, conditions and exclusions may also apply.
Cancel for any reason coverage. Travel insurance may provide ‘cancel for any reason’ (CFAR)
coverage, but policies may still exclude coverage for events that could be known or foreseeable at the
time the traveler purchased the policy. For example, the coronavirus became a known event on January
22, 2020, so policies purchased after this date would not afford coverage under this theory.
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• Coronavirus (COVID-19) information: Travel Insurance FAQs
• COVID-19: What travel insurance will and won’t cover
• COVID-19 Traveler Information
While some insurers are suspending CFAR products, new markets for the product are emerging. In New
York, for example, the Governor removed a ban on CFAR coverage on March 6, 2020.
• At Novel Coronavirus Briefing, Governor Cuomo Confirms 11 Additional Cases - Bringing Statewide
Total to 44

Directors and Officers (D&O)
D&O coverage protects the personal assets of corporate directors and officers when sued in their
capacity as directors and officers of a company for errors and omissions related to management
decisions resulting in adverse financial consequences. D&O claims usually involve substantial defense
costs, which typically combine with losses to erode policy limits. D&O policies provide coverage on a
claims-made basis and include an aggregation of claims provision, which limits an insurer’s exposure by
combining subsequently reported claims that arise out of the same “facts and circumstances” as part of
the initially reported claim. This provision effectively limits exposure to a single claim (one occurrence),
within a single policy period, and one set of policy limits.
Event-driven. D&O litigation has become event-driven, and plaintiffs will likely file lawsuits against
policyholders alleging a failure to prepare for potential operational and earnings declines, such as those
resulting from the COVID-19 pandemic and efforts to slow its spread. The success of any litigation will
depend on whether a company makes accurate disclosures, follows government recommendations, and
has established emergency and contingency plans and supply chain alternatives.
• Guidance to New York State Regulated Institutions and Request for Assurance Relating to Potential
Financial Risk Arising from the Outbreak of the Novel Coronavirus
Companies that make false claims and misleading statements in order to downplay or capitalize on the
frenzy created by the pandemic may be the subject of future litigation as well. Litigation has already been
filed against a cruise line for providing misinformation about the impact of COVID-19 and a
pharmaceutical company for making misleading statements related to the development of a COVID-19
vaccine.
Other Coverages. D&O policies typically contain language that excludes any claim “based upon or
arising out of any actual or alleged “bodily injury”, i.e. the ‘bodily injury exclusion’. However, limitation
language may be broad and thus subject to coverage disputes. While claimants more commonly assert
bodily injury claims against other lines of coverage such as GL, products and completed operations, and
medical professional liability, claimants could assert unique claims against both the GL and D&O policies
with separate allegations that fall under each individual line of coverage.

Medical professional liability
Medical professional liability, i.e. medical malpractice, policies provide coverage to healthcare providers
and facilities against allegations of negligence or a breach in the standard of care related to their
delivery of medical services. Healthcare entities, such as hospital systems and nursing homes, may
purchase a standalone medical professional liability policy or a package of policies that could include
general liability, medical professional liability, employment practices liability, D&O, property, auto liability
and workers’ compensation. Large healthcare entities often retain significant medical malpractice risk
via self-insurance, trusts or captive insurance companies. Many medical professional liability policies
provide coverage on a claims-made basis, which may reduce the extent of latent claim exposures and
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the associated allocation issues across multiple policy years depending on the specific retroactive dates
and any extended reporting provisions contained therein.
The strain on the nation’s healthcare resources and limited medical supplies may open the door for future
malpractice claims; however, some limitations are already in place and more will likely follow.
Negligence. Treating patients infected with the COVID-19 virus is challenging and stresses all aspects of
the healthcare system, largely due to the high volume of patients, including critically ill patients in facilities
with limited ICU capacity, healthcare providers working long hours under difficult conditions, and a lack of
necessary equipment and supplies. Resource limitations could force doctors to have to decide which
patients to treat, presenting the potential for future negligence claims against healthcare providers and
healthcare entities. In addition, non-COVID-19 patients could assert negligence claims under the
assertion that they did not receive complete and proper medical care due to strained healthcare
resources focused on patients with COVID-19.
●

Potential Legal Liability for Withdrawing or Withholding Ventilators During COVID-19

Off-label drug use. Drugs that are FDA approved for the treatment of other medical conditions, such as
malaria, lupus and rheumatoid arthritis, have had some early success in treating COVID-19 positive
patients. Although the FDA has granted an “emergency use authorization” for the treatment of COVID-19
using several of these drugs, including chloroquine and hydroxychloroquine, this decision does not
constitute an official approval or determination of efficacy, which is pending clinical trials. The Department
of Health and Human Services (HHS) granted immunity under the Public Readiness and Emergency
Preparedness Act (PREP) to the entities and researchers who are accelerating the development of tests
and trials of vaccines and drugs for potential expanded use in treating COVID-19 or arresting the spread
of the disease. Immunity does not currently extend to healthcare providers who prescribe these drugs to
treat COVID-19 as this is an off-label use not currently approved by the FDA. Prescribing for off-label use
could give rise to claims alleging a breach in the standard of care should these drugs result in injury to the
patient.
●

DHHS Letterhead

“Super” plaintiff lawyers. I nsurers should not underestimate the potential for claims from emotional
families grieving the loss of loved ones who were unable to receive timely, effective care, as they see
images of refrigerated trucks sitting outside hospitals to provide excess capacity for morgues overrun by
the staggering number of fatalities in key metropolitan areas. Super plaintiff lawyers in certain jurisdictions
known for higher verdicts, such as New York, New Jersey, Illinois, California, and Florida, will surely
pursue medical malpractice claims, with or without merit, on behalf of families adversely impacted by
COVID-19.
Crossover coverage. Potential claims against healthcare facilities may also trigger coverage under other
lines of insurance, such as D&O. For example, claims alleging negligence or a breach in the standard of
care concerning infection control and emergency preparedness may be more applicable at the highest
level of an organization with the individuals responsible for ensuring that emergency response protocols
are in place and followed.

Cyber liability
Cyber liability provides coverage for first and third party financial losses resulting from data breaches
involving sensitive customer information, e.g. social security numbers, credit card information and
personal health information, as well as other cyber events such as corruption by a cyber virus, network
security breach, or ransomware attack, and the associated loss of income. These policies provide
coverage under multiple sections of a cyber liability policy, and understanding the coverage afforded
under each section is critical since exclusions that void coverage under one section of the policy may
not apply to another section. Unique terms in cyber policies, such as waiting periods to accumulate
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damages, allow time for the policyholder to mitigate the damages before coverage actually “kicks in”.
For example, a standard cyber policy may only cover accumulated damages after a 24 hour waiting
period, during which the insurer expects the policyholder to put forth effort to fix the problem, such as
rerouting a hacked network to an alternative source, during this period.
Nonadherence to security protocols. With a significant increase in remote workers that do not regularly
telecommute, employees may not fully adhere to security policies and procedures due to a lack of
familiarity or understanding of their significance. For example, employees may unintentionally store
personally identifiable or protected information on unsecured or unencrypted storage or personal devices
or improperly dispose of such information. This nonadherence may give rise to a security breach and
ultimately lead to cyber claims.
Cyber crime. T
 aking advantage of the chaos resulting from the ongoing pandemic and rising anxiety as
the statistics continue to rise, cybercriminals are launching phishing attacks for political, financial and
other nefarious ends. The increased number of employees working remotely on less than secure /
unsecured networks and who lack familiarity with the required security protocols, are exacerbating the
situation.These employees may inadvertently click on links that introduce malware and/or ransomware
into the network. For example an email allegedly from the CDC with new information about COVID-19
could actually contain ransomware that holds a company’s network hostage until it pays a ransom.
• U.S. Health Agency Suffers Cyber-Attack During COVID-19 Outbreak
• UN tackles 'infodemic' of misinformation and cybercrime in COVID-19 crisis
Computer system failures. Cyber insurance may also provide coverage for loss of income and
additional expenses due to a computer failure that halts business if the failure results from an insured
peril. For example, if a policy only defines an insured peril as a data breach, the policy may not cover loss
of income due to a system outage.
Other coverages. Technology errors and omissions coverage is available to technology companies to
offer protection from failures in technology to perform as intended, e.g. negligent coding that causes a
program not to work correctly or triggers network outages. Another coverage, contingent business
interruption, is evolving to include events driven by an outsourced network provider (‘supplier’).
Exclusions, including losses arising from the transfer of money or deceptive practices, may also apply.
Should an entity that relies on an outside service provider to manage their network face a system outage,
the entity may be able to file a claim against their service provider, who can then seek coverage from their
insurer under this clause. Other coverages may impact the order in which coverages respond to a loss.
For example, a third party property general liability policy may respond first to a bodily injury or property
damage claim followed by the technology errors and omissions coverage. A coverage determination in
this area will require an examination of the service provider agreements and its insurance policies.

Commercial general liability
Commercial general liability (CGL) policies protect insured entities against liability claims for bodily
injury and property damage arising out of premises, operations, products and completed operations as
well as advertising and personal injury liability. Typical CGL policy wording provides coverage for “sums
that the insured becomes legally obligated to pay as damages caused by an “occurrence”.
Contagious Disease Exclusions. CGL policies typically exclude coverage for claims resulting from the
spread of contagious diseases, like the flu or COVID-19. However, the effectiveness of these exclusions
will depend on the specific policy language as well as a given jurisdiction’s legal system and its propensity
for litigation and class action suits. Entities may be able to mitigate these losses by engaging in
appropriate pandemic containment and response activities, such as limiting employee travel, creating
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telecommuting opportunities, mandating a ban on public gatherings, and creating sufficient testing
facilities and protocols.
Lawsuits that could trigger coverage under CGL policies are already being filed. For example, a lawsuit
filed against the St. Tammany Jail in New Orleans alleges overcrowding conditions in holding cells that
are in violation of Louisiana’s very own minimum jail standards. The suit also alleges the jail violated the
prisoners’ rights under the Fourteenth Amendment to the US Constitution by failing to enforce conditions
conducive to practicing social distancing in the face of COVID-19,
●

Zurik: Lawsuit filed over cramped St. Tammany holding cells, lawyers concerned for social distancing
amid COVID-19

Products liability insurance
Products liability insurance is a form of general liability insurance that provides coverage to businesses
for claims of bodily injury, property damage or financial losses that are determined to be caused by the
company’s products. Insurers may issue a separate products liability policy or include it as products and
completed operations (PCO) liability coverage with separate limits within an entity’s commercial GL
policy.
Pharmaceutical and medical equipment manufacturers. Manufacturers of products directly or
indirectly related to the medical field, including medications, medical devices and personal protective
equipment, are under pressure to produce products quickly and, in some cases, manufacturers may not
have previously produced these products. These companies could be the target of products liability
claims down the road, unless the government grants these entities immunity. To minimize their risk, these
manufacturers should establish and follow manufacturing and product use protocols aligned with leading
practices. Below are examples that could expose an entity to future liability:
• Recommending the use of medication to treat COVID-19 that has not yet been approved by the Food &
Drug Administration (FDA) for such use that could result in adverse reactions and further injury to
patients.
• Recommending the reuse of personal protective equipment designed for a single use. Reuse may
render PPE ineffective against COVID-19 and unknowingly expose healthcare workers, including
physicians, nurses, and technicians.
Plaintiff attorneys are already advertising for products liability and civil cases related to COVID-19.
Clinical Trials. In the race to create a vaccine and treatments for COVID-19, pharmaceutical
manufacturers are accelerating clinical trials. To address the associated potential for liability, on March
10, 2020, HHS issued a declaration pursuant to the PREP Act, known as the COVID-19 Declaration,
which grants tort immunity to entities involved in creating and distributing countermeasures to the
COVID-19 virus.
• Declaration Under the Public Readiness and Emergency Preparedness Act for Medical
Countermeasures Against COVID-19

Workers’ compensation
Workers’ compensation (WC) insurance provides medical expenses, lost wages, and rehabilitation
costs to employees who are injured or become ill on the job and pays death benefits to the families of
employees who are killed while on the job. WC is effectively a “social contract” as an exclusive remedy
whereby employers that provide workers’ compensation coverage have protection against civil lawsuits
filed by employees injured on the job. WC is state mandated, with wage and medical benefits that vary
by state, and underwritten by insurance companies or publicly supported state funds.
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Employees in various industries, ranging from healthcare providers to grocery store clerks to delivery
drivers, may contract COVID-19 while on the job. These employees could reasonably file a workers’
compensation claim to recoup lost wages and medical expenses. These effects on WC claims are above
and beyond the impacts observed in prior economic downturns relating to the incentive for an employee
to file a WC claim if they fear being laid off. Below are additional considerations that may impact
COVID-19 related workers’ compensation claims.
Statutory exclusions. States may enact statutes that prohibit the filing of WC claims from certain
causes. If such a state statute exists, an employee could not file a WC claim even if the employee
contracted a virus at work. For example, some workers’ compensation statutes exclude coverage for
‘ordinary diseases of life’. Should the courts, legislature or executive branch deem COVID-19 an ‘ordinary
disease of life’, an employee would need to establish a causal link between their employment and
exposure in order to successfully file a WC claim. Retail employees and/or their families are beginning to
file lawsuits against employers alleging sickness or death from COVID-19.
• COVID-19 and Workers Compensation: What You Need to Know
Occupational risk. For employees in healthcare and other sectors who are in direct contact with infected
persons, the virus is an occupational risk, and their employer’s will feel the greatest WC-related impact
from COVID-19. An unknown number of emergency room doctors, nursing home staff, and first
responders have already acquired COVID-19 infections, resulting in illness or death.
“Essential services” presumptive disease. With more than half of US states issuing ‘shelter in place’
orders for everyone except those they deem in “essential services”, including grocery store and restaurant
workers and food and retail delivery drivers, there is growing concern about the increased risk of the
COVID-19 exposure faced by these employees. As a result, lawmakers could designate COVID-19 as a
presumptive disease for workers in these essential services, forcing WC carriers to accept claims that WC
policies would otherwise exclude. It is important to note that the status of the worker as an independent
contractor or sub-contractor may impact their ability to seek a workers’ compensation claim. Making a
final coverage determination will require assessment of employment and service contracts, insurance
agreements, and unique jurisdictional issues that may apply.
As with any COVID-19 impact, containment and response strategies around social distancing may help
mitigate losses.

Employment practices liability
Employment practices liability insurance, also known as EPL or EPLI, provides coverage to employers
against claims made by employees alleging disparity in the company’s hiring and discrimination (on the
basis of sex, race, age or disability), wrongful termination, harassment, failure to maintain safe working
conditions, and other employment related issues.
Employment practices claims will likely rise as a result of the COVID-19 pandemic unless the government
intervenes. Standards of reasonableness will likely come into play but, even then, companies and
insurers could incur significant defense costs.
Discrimination/Harassment. The global dynamics of COVID-19 related to stigmas around its origination
and epicenters of death and disease may result in discrimination or harassment on the basis of race or
nationality, particularly thosefrom Asia or Europe. Certain groups may be able to pursue discrimination
or harassment claims on the basis of personal characteristics or other protected status under US law.
Discrimination lawsuits may arise if an employer uses COVID-19 as an excuse to treat one employee or
group of employees differently than others, e.g. barring certain ethnic groups from entering a building, or if
an employer allows workers to single out a coworker on the basis of race or country of origin. In addition,
anti-discrimination laws under the Americans with Disability Act (ADA) prohibit employers from inquiring
about an employee’s health status unless it believes the employee poses a direct threat to other
employees. Employers who require employees to provide their temperature could be accused of violating
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the ADA. If the Equal Employment Opportunity Commission (EEOC), which oversees the ADA, classifies
the COVID-19 pandemic as a “direct threat”, employers would have greater latitude to take employee
temperatures.
• Reducing Stigma
Duty of care. An employer’s duty of care to its employees includes providing a safe and healthy
environment for workers, but some employers are unable to obtain personal protective equipment (PPE),
such as surgical masks and hand sanitizer, due to severe shortages that have resulted from the
COVID-19 pandemic. However, a standard of reasonableness will likely apply, such that employers may
not be held liable if they can show that they reasonably attempted to obtain and provide PPE. Employers
may still need to consider whether employees should perform certain tasks if the risk of infection is high.
Healthcare systems could see a rise in EPL claims resulting from a lack of PPE or the need/requirement
to wear the same masks multiple times, although the determination of whether the system provided a
reasonable duty of care will have to consider the current PPE shortages, COVID-19 exposure risks, the
individual provider’s job function, and any potential government interventions.
• Coronavirus Disease 2019 (Covid- 19) - implications for EC and liability insurers
• Safety and Health Topics | COVID-19 - Control and Prevention
• Guidance on Preparing Workplaces for COVID-19
Wrongful termination/retaliation. Employees laid off in the wake of business closures, whether
voluntary or mandatory, may file wrongful termination or retaliation claims. In Chicago, for example, a
former nurse filed a lawsuit against a hospital, alleging that she was wrongfully terminated for warning
about ineffective COVID-19 masks. Employees that refuse to enter a COVID-19 affected area or request
a leave-of-absence to care for family members who have contracted COVID-19 may also file EPL claims
on the basis of wrongful termination.
• Chicago Nurse’s Lawsuit Alleges She Was Fired For Warning About ‘Ineffective’ COVID-19 Masks

Credit default insurance
Credit default insurance allows a financial institution to transfer its credit risk without transferring the
underlying asset. The most common credit default vehicle is a credit default swap (CDS), which
transfers credit risk, but not interest rate risk. A total return swap (TRS) provides insurance against
non-payment, i.e. buyer credit protection, transferring both credit and interest rate risk.
COVID-19 induced economic crisis. S&P recently advised that COVID-19 will generate significant
pressure on distressed companies, which may lead to defaults. Industries, such as travel and hospitality,
were hit hard early and will likely suffer the most. Should a prolonged recession occur, credit issues will
likely spread to other industries.
• S&P Sees 'Intense Credit Pressure' From COVID-19
• https://www.spglobal.com/ratings/en/research/articles/200317-covid-19-credit-update-the-sudden-econo
mic-stop-will-bring-intense-credit-pressure-11392437

Trade credit insurance
Trade credit insurance provides coverage to an insured entity when its customers are not able to pay for
goods or services purchased on credit.
Correlation with the global equity market. Trade credit insurance market results correlate with the
global equity market. As equity markets drop due to COVID-19 prevention measures, this segment may
suffer significant losses.
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• Insurers face double whammy from coronavirus crisis
• Best’s Commentary: COVID-19 May Have Long-Term Implications on Trade Credit Insurance Market

Surety bonds
Unlike insurance, which protects an insured against risk, a surety bond is a credit instrument under
which one party (the surety) guarantees the performance of certain obligations by a second party (the
principal) to a third party (the obligee). For example, construction contractors typically must provide the
party that hired them with a surety bond guaranteeing completion of the project by the date specified in
the construction contract in accordance with all plans and specifications. In this example, the contractor
is the principal, the party that hired the construction company is the obligee, and the insurance
company/surety bond company is the surety. A business might also obtain a surety bond from a
supplier to ensure the delivery of goods within a specified time frame.
“Force majeure” coverage. As legislation enacted to slow the spread of COVID-19 calls for business
closures and suspension of construction projects, contractors may experience construction delays beyond
their control. Whether the surety bond covers the associated losses depends largely on whether or not
the insurance agreement contains language that excludes coverage for a “force majeure” - an
unforeseeable event that prevents fulfillment of a contract. In the absence of this exclusion, the insurer
will provide coverage but expect the contractor to attempt to mitigate damages by, for example, finding
alternative suppliers or entering into change orders with their clients.
• Will COVID- 19 Be Considered a Force Majeure?
• The COVID-19 Potential Impact on Contract Surety

Mortgage Insurance (PMI)
Mortgage insurance, aka private mortgage insurance, protects a mortgage lender in the event that a
borrower defaults on the covered mortgage. Lenders generally require conventional loan borrowers to
purchase PMI if their down payment is less than 20% of the home’s market value. Mortgage insurance
is highly cyclical, tending to be very profitable in a good economy and very unprofitable in an economic
downturn.
COVID-19 mortgage defaults. COVID-19 may trigger mortgage insurance claims by increasing the risk
of default as unemployment rises and homeowners face challenges in meeting their financial obligations.
Some states have enacted legislation to waive mortgage payments for a period of time, which may
mitigate damages. However, if homeowners are unable to make mortgage payments after any waivers
expire, defaults will increase, triggering mortgage insurance claims. An extended recession could cause a
housing market decline, further increasing mortgage insurance claims, particularly where borrowers are
‘bottom-up’ in their mortgage, i.e. borrowers owe more than their home is worth.
●

State Action on Coronavirus (COVID-19)
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As the COVID-19 pandemic unfolds, the insurance industry must continue to monitor the impact on
property & casualty insurance coverages. Considerations must include the rapidly evolving spread of
the disease, mitigation efforts, and direct governmental interventions, such as the granting of immunity
from liability for certain groups. To discuss these items in greater detail, please reach out to a member
of PwC’s Actuarial Services Claims and Insurance Operations team listed at the end of this paper.
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