December 5, 2017
Acting Secretary Eric Hargan
Department of Health and Human Services
Hubert H. Humphrey Building
200 Independence Avenue SW., Room 445–G,
Washington, DC 20201
Re: Religious Exemptions and Accommodations for Coverage of Certain Preventive Services under
the Affordable Care Act. CMS-9940-IFC
The American Academy of Nursing (Academy) submits the following comments in response to the
Interim Final Rules (“the Rules”) titled “Religious Exemptions and Accommodations for Coverage of
Certain Preventive Services Under the Affordable Care Act,”i published in the Federal Register on
October 13, 2017, by the Department of the Treasury, the Department of Labor, and the Department of
Health and Human Services (“the Departments”).1
The Academy unequivocally opposes the Departments’ efforts to undermine the Patient Protection and
Affordable Care Act’s (ACA) contraceptive coverage requirement through this Interim Final Rule (IFR).
We urge the Departments to withdraw this Rule (as well as the IFR”) titled “Moral Exemptions and
Accommodations for Coverage of Certain Preventive Services under the Affordable Care Act”.
The Academy is on record supporting evidence-based policies that 1) ensure that all people have full
access to affordable, sexual and reproductive health services, 2) facilitate expansion of clinical knowledge
and evidence-based women’s preventive health services especially related to preventing unintended
pregnancies, and 3) assure that all women’s health care, including reproductive health services, is
grounded in scientific knowledge and evidence-based policies and standards of care.
As a national nursing organization deeply committed to ensuring that all people have access to affordable
health care, including contraceptive coverage as intended by the Affordable Care Act,2 the Academy has a
particular interest in this rule because nurses know and understand the importance of women having
seamless contraception coverage to protect their health and ability to work, both of which are essential for
the economic security of families across America.3
In this comment, we discuss how these Rules are at odds with science and research, have serious
implications for women’s health, and disregard the compelling interests furthered by the contraception
coverage requirement and regulations included in the Affordable Care Act; as well as jeopardizing
services to which some may object.4
1. The Rules Should Be Withdrawn Because They Are Based on Falsehoods, Undermine
Scientific Integrity, and Harm Women’s Health
The Academy believes that health policy decision-making must be fully informed by scientific evidence
and the best available data, and that the public has reliable access to independent scientific information
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and analysis produced and acquired by the federal government. The role of scientific evidence in public
health decision-making is imperative, and we oppose any efforts to diminish the role of science in federal
policymaking. Unfortunately, the Rules are a prime example of regulatory decision-making that ignores
scientific evidence and the best available data. The Departments understate the efficacy and health
benefits of contraceptives and overstate the health risks of contraceptives by selectively interpreting data,
overlooking well-established evidence, and promoting unfounded doubt. Further, both Rules falsely assert
certain types of FDA-approved contraceptive methods to abortifacients.
Contraceptive care is a vital service, as integral to a person’s health as primary prevention of unintended
pregnancy as well as prevention and treatment of common women’s health problems. Indeed, nearly 60percent of women use contraception to help treat several medical conditions specific to women.5,6,7 There
is no principled reason to separate contraceptive coverage from the range of services health insurance
provides. Moreover, the current rationale justifying the IFR with respect to contraceptive care could be
used in the future to justify denying any number of services. Therefore, it is not just contraceptive care
that is at risk due to this IFR. Patients being refused care based on religious or moral beliefs of hospitals,
clinics, and health professionals may suffer devastating health consequences.8
The Rules thus cause dual harm by undermining women’s access to essential preventive health care and
undermining the integrity of science in governance. Public health policy should be informed by the best
available scientific evidence. Instead, the Departments use false claims about contraception that are
contrary to medical and public health evidence, misstate or ignore research, and undermine the agencies’
role as a source of accurate health information.
The Departments serve a critical role in collecting and managing important information and data on issues
that are vital to the public. In making policy, it is essential that the Departments enhance their credibility
on issues of science and evidence, not undermine it. The Rules, however, show that the Departments did
not seriously consider these elements, which can only undermine the Departments’ reputations as reliable
sources of information.
2. Contraceptive Care is Integral to Women’s Health Care and Prevention of Unintended
Pregnancy
Contraceptive efficacy at preventing unintended pregnancy is supported by decades of rigorous evidence
and by the government itself.ii The U.S. Food and Drug Administration (“FDA”) must approve all new
drugs and devices by showing that they are safe and effective through rigorous scientific testing. The
federal government itself has thus approved contraceptives for safely and effectively preventing
unintended pregnancies. The Departments’ misrepresentation of “complexity and uncertainty in the
relationship between contraceptive access, contraceptive use, and unintended pregnancy” iii is false and
does not reflect the weight of scientific and clinical evidence. In truth, contraception enables women,
including teens, to prevent unintended pregnancy and control the timing of a desired pregnancy.iv The
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Centers for Disease Control and Prevention named family planning one of the ten great public health
achievements of the past century,v and family planning is widely credited for contributing to women’s
societal, educational, and economic gains.vi The ACA’s guarantee of no-copay coverage of contraception
has contributed to a dramatic decline in the unintended pregnancy rate in the United States, now at a 30year low.vii The teen pregnancy rate is also at the lowest point in at least 80 years.viii
Contraception improves health outcomes for women and children because unintended pregnancies have
higher rates of short- and long-term health and social problems. Women with unintended pregnancies are
more likely to delay prenatal care, leaving their health problems unaddressed.ix They are also at increased
risk of maternal mortality and morbidity, maternal depression, experiencing physical violence during
pregnancy,x infant mortality, birth defects, low birth weight, and preterm birth.xi Unintended pregnancies
are also associated with long-term negative physical and psychosocial effects on children.xii
Contraception, by contrast, is considered a major factor in reducing rates of maternal mortality and
morbidity.xiii The Departments’ new Rules do not reflect this vast body of research and the clear health
benefits of contraception.
3. HHS should focus on the promotion of the health of the public and the assurance that
program beneficiaries have access to essential health services supported by science.
The focus of Departments’ Rules are both flawed and misplaced. The IFR misses the mark in two
important ways. First, the IFR ignores the reality that many faith-based organizations and employers have
objections to essential health services that are the foundation of longstanding, critical HHS programs. In
the arena of health care, and particularly family planning and sexual health, HHS-funded programs cannot
achieve their fundamental objectives if the program contractors or grantees refuse to provide essential
services, such as contraception, or if they discriminate against patient populations, including women,
people of color and LGBT people.
Second, the IFR fails to consider the needs of program beneficiaries and the entities currently
participating in already overburdened and underfunded HHS programs. HHS should be working to
eliminate existing discrimination in HHS programs and activities, including refusals to provide
reproductive health care or to serve certain populations. In addition, HHS must examine how to improve
patient access to the essential health care services funded through HHS programs, which would include
examining the barriers current health care providers face in meeting the needs of their patients through
these programs.
One of the main benefits of the Affordable Care Act is its guarantee of certain basic minimum
requirements for health care policies (to the extent those policies are not able to take advantage of a
grandfather clause), no matter where one is employed. Although only one step towards truly seamless
health care, the ACA nevertheless was supposed to make it easier, not more difficult, for people to live
their lives and work where they wanted without worrying about what services may or may not be covered.
With this IFR, that is no longer the case. By singling out those who work for employers or attend a
university claiming a religious objection and deeming them not as important as others with respect to their
reproductive rights, HHS is violating religious rights under the guise of protecting them.
The Academy urges the Departments to prioritize the needs of the beneficiaries of HHS programs and the
health care providers that already serve them at the forefront of any consideration of achieving HHS’
“mission of improving Americans' health and well-being.”9
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4. Religious Exemptions in Health Care Cause Harm
The Religious Exemptions IFR expands eligibility for the complete exemption—formerly reserved for
houses of worship—to all nonprofit and for-profit employers. It also retains the accommodation, formerly
available to non-profit and closely-held for-profit employers, as an optional alternative for any employer.
Under the Rule, there is no guaranteed right of contraceptive coverage for the employees, dependents, and
students of these organizations. This is a potentially dramatic change in the availability of contraceptive
coverage for the employees of a vast number of entities, and a significant departure from what was
guaranteed to these employees under prior rulemaking and the Hobby Lobby decision.
The Academy opposes the Religious Exemptions IFR for several reasons. Allowing restrictions on the
availability of health care services based on the religious beliefs of others—already too prevalent in
reproductive health care—sets a dangerous precedent for access to health care for many, including LGBT
people. And the Rule is unlawful, in violation of the Administrative Procedure Act, the First Amendment,
and the Fifth Amendment.
Furthermore, there is often insufficient consideration given to the impact of overly broad conscience laws
on patients. In other words, the playing field is already tilted heavily in favor of those seeking to deny
care. And given the nature of the services to which religious exemptions are most commonly applied,
these refusal laws have a discriminatory impact on LGBT people and women seeking reproductive health
care.
At the federal level, there are already numerous statutory protections for health care providers’ religious
beliefs. These laws include the Church,10 Weldon,11 and Coats12 amendments, which allow providers to
refuse to perform or otherwise facilitate abortion services. The Church Amendment also reaches
sterilization services.13
Most states have similar laws; forty-five allow individual healthcare providers, and forty-three allow
institutions, to refuse to provide abortion services.14 Provider conscience clauses at the state level apply
not only to abortion services but also to contraceptive care. Twelve states permit some healthcare
providers to refuse to provide contraception and related services (such as counseling). Refusal provisions
targeting contraception delay access, increase costs, and may result in unintended pregnancies. Eighteen
states allow providers to refuse to provide sterilization services.
The ACA (and implementing regulations) require all new insurance plans to cover “[a]ll Food and Drug
Administration approved contraceptive methods, sterilization procedures, and patient education and
counseling for all women with reproductive capacity” without cost-sharing requirements in order to
protect women’s health, ensure that women do not pay more for insurance coverage than men, and
advance women’s equality and well-being.15 In addition, section 1554 of the ACA prohibits the
Departments from issuing regulations that “create[s] any unreasonable barriers to the ability of individuals
to obtain appropriate medical care”16 and Section 1557 of the ACA prohibits sex discrimination in certain
health programs and activities.17
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By permitting objecting institutions to deny no-cost contraceptive coverage, the Religious Exemptions
IFR erects unreasonable barriers to medical care, violating Section 1554 of the ACA. By permitting
objecting institutions to deny coverage for contraceptives, and thus deny women essential health
coverage, the Rules discriminate based on sex, in violation of section 1557 of the ACA. Because the
Religious Exemptions IFR violates the ACA, this IFR also violates the APA and must be set aside on that
basis.
5. The Departments’ Explanation that Other Programs Can Meet the Need for Birth Control
Coverage Is Faulty
The Departments assert that existing government-sponsored programs, such as Medicaid and Title X, and
state coverage requirements can serve as alternatives for individuals who will lose access to contraceptive
coverage without cost sharing as a result of this IFR.18 This assertion fails to recognize that Medicaid and
Title X are not designed to absorb the needs of higher income, privately insured individuals and do not
have the capacity to meet the needs of current enrollees and those seeking care at Title X health centers.
Further, the existence of the programs is threatened by legislative and administrative proposals. With
respect to the state laws, the Departments’ claim misconstrues the scope and protections of state
contraceptive coverage laws which cannot fill in the coverage gaps caused by this IFR.
a. Medicaid and Title X Programs Are Not Designed to Meet The Needs of Individuals
Who Will Lose Contraceptive Coverage and Do Not Have Capacity to Do So.
Safety net programs like the Title X family planning program and Medicaid are not designed to absorb the
unmet needs of higher-income, insured individuals. Title X is the nation’s only dedicated source of
federal funding for family planning services, and federal law requires Title X-funded health centers to
give priority to “persons from low-income families.”19 Congress did not design Title X as a substitute for
employer-sponsored coverage.
Further, the IFR argues that Title X-funded health centers could fill the gap in contraceptive coverage it
creates, and provide care to more patients than are currently served by the program. However, with
current funding and resources, the Title X provider network cannot meet the existing need for publicly
funded family planning, let alone absorb the increase in demand that would result from the Department’s
rules. Reductions in funding for Title X already limit the number of patients Title X-funded providers are
able to serve.20 Since 2010, the reported annual number of clients served at Title X sites has dropped from
approximately 5.2 million patients to just over 4 million.21 This decline corresponds to over $30 million in
cuts to Title X’s annual appropriated amount over the same period.22 Requiring otherwise higher-income,
privately insured individuals to use Title X-funded health centers would deplete resources from an already
overburdened and underfunded program.
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Similarly, Medicaid is a source of coverage designed to meet the unique health care needs of individuals
who are low-income. However, unlike Title X, which requires the health centers it funds to take all
patients, Medicaid has income and other eligibility requirements for individuals to participate. 23 Many
individuals enrolled in Medicaid have extremely low incomes and minimal savings at hand. These
individuals also face severe health problems and lack any resources to address these issues on their own,
unlike individuals with higher incomes and employer-sponsored coverage.
Medicaid enrollees have robust access to health care, including family planning services and supplies, and
Medicaid already operates as a very lean program. In spite of this, provider shortages have persisted. The
majority (two-thirds) of state Medicaid programs face challenges to securing an adequate number of
providers to furnish services to patients.24 This is particularly true with respect to primary care, public
health and specialty providers, including Nurse Practitioners, Nurse-Midwives, and OB/GYN
physicians.25 Given this provider shortage and Medicaid’s eligibility requirements discussed above,
Medicaid does not have capacity to serve individuals who lose coverage as a result of this IFR.
For many women who will lose access to the contraceptive coverage benefit, Title X and Medicaid will
not be real alternatives for securing contraceptive care and counseling.
b. The Political Assault on Medicaid, Title X, and Planned Parenthood Health Centers
Threaten Women’s Access to Contraceptive Care.
Within the last year, as part of the numerous, failed attempts to repeal the ACA, policymakers have
sought to radically alter the financial structure of Medicaid.26 Policymakers continue to try to impose
steep cuts to the Medicaid program through the budget process and to undermine the program through
regulatory measures. Congress and the Trump Administration have blatantly threatened women’s health
by attempting to block Planned Parenthood from participating in Medicaid despite the outsized role that
Planned Parenthood plays in delivering family planning care to people with Medicaid coverage. In fact, in
57 percent of counties with a Planned Parenthood health center, Planned Parenthood serves at least half of
all safety-net family planning patients with Medicaid coverage.27
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Unfortunately, Medicaid is not the only health care program that has faced administrative and
congressional attacks despite playing a critical role in the health care safety net; Title X has also been
targeted. In fact, Title X-funded health centers play a particularly important role in serving communities
of color.28 In addition to severe cuts to Title X’s budget since 2011, political opponents of reproductive
health have repeatedly sought to defund or interfere with patients’ access to care under the program. 29 The
administration has not only signaled its support for these efforts, but has also put forth its own proposals
to restrict access to publicly funded family planning under Title X.30
Needless to say, these dangerous proposals would severely limit access to high-quality family planning
care for the populations that turn to Title X-funded providers and those who provide care to individuals
enrolled in the Medicaid program, including low-income and uninsured women, LGBTQ individuals,
communities of color, and young people. Indeed, it is puzzling – to say the least – that the Department
would specifically mention Title X and Medicaid as fail safes for those who will lose coverage as a
consequence of its IFRs given the administration’s clear record of hostility toward these programs.
c. Most State Coverage Requirements Fail to Guarantee the Full Range of
Contraceptive Methods, Services, and Counseling With No Cost-Sharing.
Similarly, the IFR suggests that the existence of state-level contraceptive coverage requirements somehow
diminish the need for a federal requirement. This suggestion ignores the fact that twenty-two states do not
have contraceptive coverage laws at all, and that the federal contraceptive coverage requirement made
several important advances over laws in the other twenty-eight states.31 Only four state laws currently
match the federal requirement to cover contraception without copayments, deductibles and other out-ofpocket costs.32 Moreover, few state laws match the federal requirement in terms of the breadth and
specificity of the contraceptive methods, services, and counseling that are included.33 And in any event,
no state has the authority to regulate plans offered by employers that self-insure, which cover 60% of
covered workers nationwide.34
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In addition, the lack of insurance coverage for contraception significantly contributes to disparities among
racial and ethnic groups regarding unintended pregnancies.35 Although these disparities decreased after
the contraceptive coverage provision, there is no doubt that the IFRs will disproportionately hurt
communities of color by limiting access to contraceptive care without cost sharing. The Departments’ are
wrong that other programs and legal requirements can meet the need for contraceptive coverage created
by this rule.
Final Statements:
The Academy urges HHS to remain religiously and morally neutral in its funding, policies, and activities to
ensure that individuals do not feel proselytized by providers or receive a limited scope of services due to the
moral or religious nature of an organization.
This IFR will cause people to lose contraceptive coverage, and harm their health and well-being. It is
discriminatory, violates multiple federal statutes, ignores Congress’ intent that birth control be covered by
the ACA, and distorts both the science, as well as federal and state programs which support contraception.
For these reasons, the American Academy of Nursing calls on the Departments to rescind the IFR.
Sincerely,
Cheryl Sullivan
AAN CEO
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