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LEGAL PRACTICE

Merits-based Review of an Arbitration Award:
An ‘Appealing’ Option?
by Theodore K. Cheng

A
n arbitration proceeding is intended to

arrive at a final and binding resolution of a

dispute in a fair, expeditious, efficient, and

cost-effective manner. Consistent with that

intention, it is generally not possible to

obtain a comprehensive merits-based review

of an arbitration award, as one might expect in an appeal of a

federal or state court judgment. Rather, subsequent review of

an arbitration award is severely limited in scope, with one

notable exception: where the parties elect to apply appellate

arbitration rules to the underlying award. This article will dis-

cuss the availability of these optional rules and some consid-

erations for practitioners and disputants in considering

whether to adopt them.

The Lack of Merits-based Review Over Arbitration Awards
Under the Federal Arbitration Act (FAA),1 which generally

governs disputes involving interstate commerce and broadly

preempts state arbitration laws,2 an aggrieved party may only

petition a court to vacate the award on discrete, enumerated

grounds:

• where the award was the product of corruption, fraud or

undue means; 

• where the arbitrators exhibited evident partiality or corrup-

tion;

• where the arbitrators committed “misconduct,” such as

refusing to postpone the hearing or hear relevant evidence;

or

• where the arbitrators exceeded their powers.3

Moreover, in Hall Street Associates, L.L.C. v Mattel, Inc., the

U.S. Supreme Court held that these grounds are exclusive and

may not be supplemented by an agreement of the parties.4

Because review of arbitration awards by courts is narrowly

circumscribed, the arbitration process generally suffers from

the criticism that parties have limited recourse in the face of

an adverse award. Parties often exhibit reluctance in even con-

templating arbitration as a dispute resolution mechanism,

espousing that one of arbitration’s shortcomings is that the

arbitrators simply get the law wrong, leading to incorrect

results with no availability of appellate review. Risk-adverse

parties view such a system as potentially problematic, decry-

ing the absence of meaningful checks and balances in the

arbitration process, namely, that the arbitrators are relatively

unconstrained by statutes, case law, or rules of evidence, and

their subjective notions of fairness can lead to one-sided

awards. 

Thus, notwithstanding the finality that arbitration can pro-

vide (saving parties both time and cost), many will not accept

the risk accompanying the extraordinarily wide latitude given

to arbitrators to render decisions because it is virtually impos-

sible to know the outcome in advance and how much it will

cost. This risk may be particularly poignant in so-called ‘bet-

the-company’ cases (or high-stakes litigation) where the fate

of an entire business may be at stake and the risk of an irra-

tional award has dire consequences.

Arbitration Providers Offer Merits-based Review of Awards
In response to these concerns, and to encourage more par-

ties to use arbitration as a dispute resolution mechanism, over

the years many arbitration providers have offered parties the

option to agree upon an appellate review process as part of

their agreement to resolve their dispute in an arbitral forum.

Such an optional appellate review process would generally

provide for a different set of arbitrators (usually a panel of

three, but sometimes a single arbitrator) to review an award

on the merits, with the ability to correct erroneous decisions.

For example, in 1999, the International Institute for Con-

flict Resolution & Prevention (CPR) first promulgated its Arbi-

tration Appeal Procedure, to which it has made editorial revi-

sions over time.5 In 2003, JAMS issued its Optional Arbitration
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Appeal Procedure.6 Most recently, in

2013, the American Arbitration Associa-

tion (AAA) set forth its own Optional

Appellate Arbitration Rules.7 These rules

prescribe how, when, and on what

grounds the parties may appeal an arbi-

tration award. Under all three sets of

rules, the providers require a record of

the original, underlying arbitration pro-

ceeding, prohibit the appellate tribunal

from remanding to the original arbitra-

tor(s), and include proposed language

for parties wishing to agree to an appeal

process. However, there are marked dis-

tinctions between the rules, especially

on the grounds for appeal.

Under the CPR appellate rules, an

appeal of an award rendered in any

binding arbitration conducted in the

United States (regardless of whether it

was administered by CPR or conducted

under CPR’s arbitration rules) may be

filed where: 1) the arbitrators “were

required to reach a decision in compli-

ance with the applicable law and ren-

dered a written decision setting forth

the factual and legal bases of the award”;

and 2) there is a record that includes all

hearings and evidence from the under-

lying proceeding.8 Unless the parties

agree on a different time period, the

appeal must be commenced within 30

days of the date on which the original

award was received by the parties. CPR

will then arrange for the appointment of

an appeal tribunal (comprising three

members, unless the parties agree to

only one), with input from the parties,

from a roster composed of former feder-

al judges or such others as CPR deems

appropriate. The rules also address the

specifics of briefing and oral argument,

and even permit the tribunal to request

that the parties supplement the record

as it may deem appropriate, in order to

fulfill its function.

The tribunal may issue an appellate

award that modifies or sets aside the

original award, but only if the original

award: 1) “contains material and preju-

dicial errors of law of such a nature that

it does not rest upon any appropriate

legal basis”; 2) “is based upon factual

findings clearly unsupported by the

record”; or 3) is subject to one or more

of the grounds for vacatur under the

FAA.9

The tribunal’s decision (which may

simply be a reinstatement of the original

award) must be set forth in writing and

include a concise explanation for the

decision, unless all parties agree other-

wise. Notably, the rules also provide for

the appellant to reimburse the appellee’s

attorneys’ fees and costs if the original

award is affirmed, as well as permit the

tribunal to apportion fees and costs if

the award is modified or reversed. They

further maintain the confidentiality of

the appellate proceedings. Regarding

timing, the rules only call for the parties

and the tribunal to use their best efforts

to avoid delay and assure the appeal will

be concluded within six months of its

commencement. Although the parties

may not pursue judicial review while

the appellate arbitration is pending,

they reserve the right to petition a court

to judicially review the appellate award

under the FAA once the appeal process

has concluded. However, and in keeping

with the cost-shifting paradigm of the

rules, if judicial review does not result in

the vacatur or substantial modification

of either the original award or the appel-

late award, the party seeking that review

must reimburse the opposing party for

its attorneys’ fees and costs incurred in

connection with the additional review.

A similar procedure is afforded under

the JAMS appellate rules, including the

appointment of a three-member appeal

panel and the specifics of preparing the

record on appeal, briefing, and oral

argument. Notably, however, these rules

only apply to awards that have been

rendered under the JAMS arbitration

rules. The appeal must be served on

JAMS and the opposing party within 14

calendar days after the original award

has become final, although the original

award would not be considered final

during the pendency of the appellate

process for purposes of further judicial

review. 

Regarding the standard of review, the

rules account for differences in geogra-

phy and jurisdiction: “The Appeal Panel

will apply the same standard of review

that the first-level appellate court in the

jurisdiction would apply to an appeal

from the trial court decision.”10 More-

over, “[t]he Appeal Panel will respect the

evidentiary standard set forth in Rule

22(d) of the JAMS Comprehensive Arbi-

tration Rules,” which generally affords

wide discretion to the arbitrators on evi-

dentiary issues.11 The panel is authorized

to affirm, reverse, or modify the original

award, and it may re-open the record in

order to review evidence that had been

improperly excluded by the original

arbitrators or evidence that may now be

necessary in view of the panel’s interpre-

tation of law. Absent good cause, the

panel must render its decision in a con-

cise written explanation within 21 cal-

endar days of the date of either the oral

argument, the receipt of new evidence,

or the receipt of the record and all briefs,

whichever is applicable or later. At that

point, the award will be deemed final for

purposes of further judicial review.

Like the CPR appellate rules, the AAA

appellate rules may, by stipulation or

contract, apply to awards regardless of

whether it was administered by AAA (or

its international division, the Interna-

tional Centre for Dispute Resolution).

The appeal must be commenced within

30 days of the date on which the origi-

nal award is submitted to the parties,

and only on the grounds that the origi-

nal award is based upon “(1) an error of

law that is material and prejudicial; or

(2) determinations of fact that are clear-

ly erroneous.”12 AAA will then arrange

for the appointment of an appellate tri-

bunal of three arbitrators (unless the

parties opt for a single arbitrator) from

NJSBA.COM NEW JERSEY LAWYER | DECEMBER 2016 57

December 2016.qxp_December 2016-NJL  11/17/16  10:23 AM  Page 57



its appellate panel (or, for an interna-

tional dispute, from its international

appellate panel). The AAA appellate

rules also address the specifics of prepar-

ing the record on appeal, briefing, and

oral argument. Within 30 days of service

of the last brief, the day following the

conclusion of oral argument, or other

good cause for modification, the tribu-

nal must issue its decision, which must

be in writing and include a concise sum-

mary of the decision and an explanation

for it. Like the CPR appellate rules, the

appellant may be assessed the appellees’

attorneys’ fees and costs if the tribunal

does not determine that the appellant is

the prevailing party. Likewise, the rules

also maintain the confidentiality of the

appellate proceedings. Before the con-

clusion of the appeal process, the origi-

nal award is not considered final for pur-

poses of any subsequent judicial

proceedings, but once the appeal

process has been completed, the tri-

bunal’s decision becomes the final

award for those purposes.

Thus, in varying ways, with

emphases on setting forth certain incen-

tives and disincentives, the three main

domestic arbitration providers offer dis-

putants the option to have a merits-

based review in advance of, or in place

of, subsequent judicial review under the

FAA. Of course, as is the case with all of

the above rules, the parties may contrac-

tually alter the provisions to suit their

particular needs, circumstances, and

approaches. For example, they may elect

to entirely waive the right to seek statu-

tory vacatur, require the appellate panel

to issue a reasoned award, only trigger

an appellate process if the original

award exceeds a certain floor monetary

amount, or even bar the appellate proce-

dure from applying to awards that had

been rendered unanimously by the orig-

inal arbitration panel. The parties can

also choose to incorporate these rules

into their original pre-dispute arbitra-

tion clause, or agree to an appellate arbi-

tration process in a separate post-dispute

agreement. However, it seems unlikely

the parties would agree to do so after the

original award has been issued, unless

either both sides are dissatisfied with the

award or the prevailing party has doubts

about whether the award can be con-

firmed, or, conversely, whether the

award is vulnerable to vacatur.

Considerations Before Agreeing to
Adopt an Appellate Arbitration
Process

The parties and their counsel should

consider various issues and their practi-

cal ramifications before pursuing an

appellate arbitration process so that, if

such a process is adopted, it will best

serve their needs, as well as more likely

be accepted by the other disputant(s)

and their counsel. For example, the

selection of the applicable appellate

arbitration rules can have significant

consequences. The grounds on which

an appeal may be filed differ markedly

and should be appropriate for the nature

of the dispute. At least in the case of the

CPR and AAA rules, cost-shifting to the

prevailing party can also occur, affecting

not only the likelihood of whether an

appeal will be filed, but also how the

underlying arbitration itself is conduct-

ed. At bottom, an appellate arbitration

process will likely incur some additional

cost and delay, as an entirely separate

process will be invoked, with its own

attendant fees and cost structures, and

with the finality of the arbitration award

postponed until the appellate tribunal

renders its award.

However, for those parties who seek

an additional level of review short of the

limited remedies available in the courts,

an appellate process is worth consider-

ing. Indeed, focusing attention on possi-

bly incorporating an appellate arbitra-

tion process can permit the parties to

contemplate the propriety of using a

single arbitrator for disputes that might

have ordinarily counseled the use of a

three-member panel (such as in a bet-

the-company case) precisely because of

the availability of an additional merits-

based review and concomitant remedies

that would not be available in court. A

single decision maker in the underlying

arbitration, perhaps even coupled with a

single appellate arbitrator, could also

potentially reduce both the time and

cost to finality, somewhat counterbal-

ancing the additional cost and delay of

adopting an appellate process in the first

instance.

In the end, the balance is one of trad-

ing off the usual expeditiousness of a

straightforward arbitration process

against possibly increasing the parties’

comfort in reaching the correct result.

Adopting an appellate arbitration

process may not be appropriate in every

case, but it should certainly be one con-

sideration in the overall dispute resolu-

tion strategy. Any discussion among the

parties of a possible appellate process

would undoubtedly lead to additional

negotiations over the scope of the pre-

dispute arbitration clause, or at least

serious discussions before entering into

a separate post-dispute agreement that

adopts such a procedure. Those discus-

sions alone would be worthwhile, as

they could potentially increase confi-

dence in the arbitration process as a

whole. �
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The New Jersey State Bar Foundation is soliciting
 nominations for its 2017 Medal of Honor Award.
Awards are given annually to lawyers and law-related
professionals, as well as lay people, who best exemplify
either or both of the following criteria:

• significant contribution to the advancement or
improvement of the justice system or the betterment
of the legal profession in New Jersey

• professional excellence as demonstrated by
accomplishments in the law; or service to the
profession and the community during their careers.

New Jersey State Bar Foundation

NOMINATION PROCEDURE
If you would like to nominate a lawyer and/or a
non-lawyer for the  prestigious Medal of Honor
Award, please submit a nomination form along
with a biographical sketch and summary of the
 nominee’s  accomplishments no later than
Friday, February 24, 2017. 

MEDAL OF HONOR

NOMINATION FORMS ARE AVAILABLE AT

NJSBF.ORG
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