
 
 
 
 
NASBP Federal Issues at a Glance: Talking Points for Capitol Hill Visits 
 
1. Understand the Importance of Surety Bonds 
Statutory surety bond requirements, such as the Federal Miller Act, provide vital financial security 
to protect project owners by assuring that interested contractors are qualified to perform the 
construction contract, that a reputable and knowledgeable surety stands ready to complete 
contract performance in the event of contractor default, and that project subcontractors and 
suppliers will be paid. 
 
MESSAGE: Surety bonds protect taxpayer dollars. They also protect the viability of the many 
businesses that serve as subcontractors and suppliers on public construction projects that 
otherwise would not have a payment remedy in the event of contractor nonpayment. Given the 
need to preserve precious taxpayer funds, it is imperative that bonds from certified or admitted 
corporate sureties are required and that bonding requirements are not waived or reduced for 
public construction projects. 
 
2. Support H.R. 776 – The “Security in Bonding Act”  
H.R. 776 ensures that assets pledged to back surety bonds from individuals on federal 
construction projects are existent and safe. Such assets would be limited to public debt 
instruments unconditionally guaranteed by the federal government, which then are placed in the 
care and custody of the federal government, so they may be liquidated quickly and easily to pay 
all valid bond claims. H.R. 776 eliminates instances where individual surety bonds are pledged 
with insufficient or illusory assets and will preserve the payment remedies of the many small 
businesses that furnish goods and services on federal construction contracts.  H.R. 776 eases the 
current administrative burden placed on federal contracting officers in determining whether assets 
posted on federal construction projects comply with federal regulations and are sufficient to 
protect the contracting agency and subcontractors and suppliers.  
 
MESSAGE: Support passage of H.R. 776, the “Security in Bonding Act,” to ensure that assets 
pledged by individual sureties to back bid, payment, and performance bonds on federal 
construction projects are real, sufficient, convertible to cash, and in the physical custody and 
control of the federal government.   
 
3. Support Enhancements to the SBA Surety Bond Guarantee Program 
Section 3 of H.R. 776 increases the guarantee given to surety companies that participate in the 
SBA Surety Bond Guarantee Preferred Program from 70% to 90%.  
 
Message: The increase in guarantees likely will stimulate greater corporate surety participation, 
providing more regulated surety markets to small businesses which otherwise do not qualify for 
surety credit in the standard market. These small businesses are often the ones that may be 
duped by unscrupulous individual sureties seeking vulnerable businesses and offering surety 
credit to anyone, regardless of the firm’s qualifications, financial wherewithal, or experience, and 
at rates many times higher than corporate surety markets. 
 
4. Amend Title 41 (Public Contracts) to Exempt the Federal Miller Act from periodic 
threshold increases for inflation 
a) Title 41 requires periodic inflation adjustments to procurement thresholds, including the Miller 
Act, every 5 years but makes some exceptions, such as the Davis Bacon Act, to protect the 
payment of wages to laborers on federal projects. 
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b) As a protective statute, the Miller Act should be exempted from periodic threshold increases. 
Each adjustment for inflation will increase the payment bond threshold, so more small 
construction businesses acting as subcontractors and suppliers will not have payment bond 
protection on federal construction projects. 
 
MESSAGE: Amend 41 USC 431a(d)(1) to exclude the Federal Miller Act from periodic threshold 
increases for inflation. 
 
5. Support an Amendment to the Assignment of Claims Act or Anti-Assignment Acts, 31 
USC §3727 and 41 USC §15 to permit assignments to contractor’s surety 
The Acts void any assignment of a government contract or a claim against the government. 
During WWII, Congress added certain exceptions to help contractors obtain financing on war-
related construction projects.  Unless the contract provides otherwise, the exceptions permit an 
assignment of all payments remaining under the contract to a single assignee.  Written notice 
must be given to the government and the contractor’s surety and the assignee must be a 
“financing institution” (31 USC §3727(c)) or a “bank, trust company or other financing institution, 
including any federal lending agency” (41 USC §15(b)) to be eligible to receive a valid 
assignment. Courts have held that the Miller Act surety was not a “financing institution” eligible to 
receive a valid assignment.  
 
MESSAGE: If a contractor encounters financial difficulties, it will often look to its surety for 
financing.  The surety has an incentive to avoid a default and will help the contractor complete 
the work, but it will also want assurance the advances will be repaid.  The Acts, however, prevent 
the contractor from assigning the contract funds or the proceeds of claims to the surety, making 
the sureties’ decision to provide financing even more difficult. If the contractor does default on 
the contract, the surety will be called upon to complete the work and pay any outstanding bills. 
Further, the surety will be forced to finance the remainder of the contract to the advantage of the 
government; in return, the surety should be entitled to receive the balance of the contract funds 
up to the amount of its costs on the project.  
 
Prior to the date in which the surety is called upon to complete the project, the contractor may 
have legitimate claims for additional payments owed by the government. Absent a default and 
takeover by the surety, the contractor would pursue these claims. However, the inability of the 
contractor to assign the contract or its claims under the contract to the financing surety when the 
surety has taken over the contract, has made it more difficult for the surety to meet its 
obligations and has contributed to a series of cases holding that the surety completing the 
contract work cannot assert claims based on events which occurred prior to it taking over 
performance.  Most defaulted contractors, which are out of business, have no reason to expend 
money on claims that will benefit only the surety. The end result is the government does not have 
to address potential valid claims and the surety is not repaid for contract funds owed to them.  
 
LEGISLATVE SOLUTION: Amend Section 3727(c) of Title 31 by inserting ‘surety on a bond 
provided in connection with a contract or other’ before ‘financing institution.’ Amend Section 
3737(b) of the Revised Statutes 41 USC 15 in the first sentence by inserting ‘surety on a bond 
provided in connection with a contract’ before ‘or other financing institution.’ 
 
Please feel free to contact Larry LeClair, Director of Government Relations, at lleclair@nasbp.org,  
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