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CHAIRPERSON’S REPORT

by Lawrence M. Dudek

The objectives of the Real Property Law Section are
promoted through its public policy advocacy and
continuing legal education. Recently, the Section has
been active in both areas.
Public Policy Advocacy
The public policy advocacy of the Section generally
takes the form of initiating, commenting upon, or opposing
proposed legislation and in acting in the capacity as
amicus in cases pending before the courts in the state of
Michigan.
All members of the Section are encouraged to
participate in the public policy advocacy of the Section.
This participation can include participation at the special
committee level or offering assistance in writing and
speaking activities. Any member who is aware of an area
where he or she believes the Section should take a
position should feel free to present a request for
consideration to any member of the council or a special
committee chair. A listing of current council members
and special committee chairs is included in this issue of
the Review.
The method pursuant to which the Section determines
whether to take a policy advocacy position is to initially

seek the guidance of the special committee having expertise over the substantive area of law involved. The chair
of the special committee is responsible for polling the
special committee members on their views and thereafter
making a recommendation to the council. In order to
foster the ability and ease of special committee members
to provide input, the Section is seeking to make listservs
available for use by each special committee. It is hoped
that the listserv will provide busy practitioners with an
efficient means of voicing opinions.
Upon receipt of the recommendations of the special
committee, the council as a whole will consider the
matter and vote on whether to take a position, and if so,
the position to take. With the exception of the months of
June and August, the council meets monthly. Council
meetings are open to attendance by Section membership
and all members are encouraged to attend if they have
an interest. If immediate action is required (which
sometimes happens where legislation is on a fast track)
the council will vote electronically by means of the listserv.
Upon taking a position, the Section will notify the
State Bar of Michigan, and the State Bar will note the
Section’s position on its web site under the Public Policy
Resource Center. In its public policy advocacy, the Section
advises of the nature of its constituency (being voluntary
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dues-paying members of the State Bar who have an
interest in real estate law) and the method by which the
Section elected to assert the advocacy position. This
would typically be by a stated majority vote of the
council.
The Section seeks to influence legislation or to take
an amicus position where it will be of benefit to the real
estate bar and to the real estate industry. This is especially
the case where the proposed legislation will favor one
constituency to the detriment of the real estate industry.
Over the last several years the Section has actively been
involved in a number of areas.
~
Judgment Lien Legislation
For several years the retail collection bar has been
pursuing legislation that would provide a procedure for
filing judgment liens. When initially introduced there
were numerous substantial concerns expressed by the
Section. The proposed legislation did not provide sufficient
means of identifying the judgment debtor, which could
cause problems with regard to mortgagors having common
names. There were additional concerns regarding the
duration of the lien, the mechanism to obtain a discharge
of the lien, and issues regarding the priority of the judgment
lien over other liens and interests in the property. Section
member Thomas R. Morris wrote an article in the Michigan
Real Property Review addressing many of these concerns.
See: "Judgment Liens Against Real Property: H.B. 4091,"
27 Mich Real Prop Reu 79 (Summer 2000). As a result
of Mr. Morris’ article and other actions of the Section,
there were many changes to the proposed bill to deal with
many of the Section’s concerns.
More recently, the Section was invited to submit an
article to be included in the Michigan Business Law
Journal, published by the Business Law Section of the
State Bar of Michigan in response to an article submitted
by Michael Buckles, a major proponent of the judgment
lien legislation. Mr. Buckles’ article, entitled "A Judgment
Lien Statute Makes Good Sense for Michigan," 23 The
Michigan Business Law Journal 11 (Summer 2003),
specifically acknowledged the contribution of Mr. Morris
and his article in addressing some serious issues with the
proposed bill. The argument in opposition to the proposed
legislation was addressed in an article that I authored,
entitled "Advisability of Proposed Judgment Lien
Legislation." 23 The Michigan Business Law Journal 24
(Summer 2003).
The Section continues to oppose the bill for two
principal reasons. First, the bill does not require the
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judgment creditor to include a legal description of the real
property to which the lien attaches. Second, the lien
would attach to after-acquired property of the judgment
debtor. The only other liens, whether consensual or nonconsensual, having such characteristics are federal and
state tax liens. The Section does not believe that the
policy reasons in support of enforcing collection of taxes
merit granting the same favored treatment to judgment
creditors, where the effect will likely be to increase the
cost of real estate transactions.
In addition, the deficiencies asserted by the collection
bar in the existing procedure for execution and levy could
be solved through amending the existing statue to reduce
fees payable to the court officer and to eliminate the need
for the judgment creditor to first seek collection of the
judgment through seizure and sale of the debtor’s personal
property.
The Section continues to have concerns that the
effect of the proposed judgment lien would be to increase
the amount of work and risk associated with title insurance
and that the need to search for and insure over these liens
would ultimately increase the cost of real estate
transactions. The effect of this would be to transfer the
cost of collection, to some extent, from the collection
industry to the real estate industry.
On November 5, 2003, David Charron and I met
in Lansing with State Representative Charles LaSata and
the proponents of the legislation to discuss the concerns
of the Section. The Section’s lobbying efforts to date have
been successful in addressing a number of serious concerns
and drawbacks with the proposed judgment lien bill.
Amicus Briefs And Argument
Some years ago section leaders Gary Taback and
Robert Nix and an ad hoc committee were instrumental
in obtaining passage of a statute providing a safe harbor
to lenders utilizing a land contract seller’s or land contract
purchaser’s interest as collateral for making a loan. The
unique nature of the various interests, having characteristics
of both realty and personality, caused some concern as
to the proper method of perfecting a security interest.
This uncertainty was eliminated with the passage of
Public Act 106 of 1998 (MCL 565.361 et. seq.).
More recently, the Section took an advocacy position
in the case of Graves v American Acceptance Mortgage,
in which the Section filed an amicus brief. In the Graves
case, the Section was further afforded an opportunity to
participate in oral argument in the hearing before the
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Michigan Supreme Court. Vicki Harding, the immediate
past chair of the Section, who assumed the lead
responsibility for briefing and other activities in pursuit
of the appeal, made the argument. The argument by
Ms. Harding on November 12, 2003 on behalf of the
Section, was a historic first for the Section. Ms. Harding
was afforded the opportunity to argue by Ronn Nadis,
counsel for Ms. Graves, who is providing pro bono
representation, and invited participation by the Section.
Ms. Harding began by explaining that the views of
the Section do not necessarily reflect the views of the
State Bar of Michigan. She further explained that the
council (consisting of 15 elected and four ex-officio
members) determines the positions of the Section, which
obviously do not necessarily reflect the views of each of
the approximately 3,700 members of the Section.
Ms. Harding focused on issues regarding the recording
date of a document. Specifically: MCL 565.25(1) requires
each register of deeds to maintain entry books, in which
information is noted with respect to recorded documents,
including "noting in the books, the day, hour, and minute
of receipt, and other particulars, in the appropriate columns
in the order in which the instruments are respectively
received." MCL 565.25(4) provides that an instrument
"shall be considered as recorded at the time so noted."
And finally, MCL 565.27 provides that the "register shall
certify upon every instrument recorded by him, the time
when it was received, and a reference to the book and
page where it is recorded."
Consequently, Ms. Harding argued that the reference
in subsection (4) to the "time so noted" means the time
of r c_e,_c_ej~, as noted in the entry book, as opposed to the
time the notation is made. In other words, a document
should be deemed recorded at the time of receipt, as
evidenced by the time noted in the applicable column of
the entry book (assuming that it is made) and as further
evidenced by the certification on the instrument itself.
Ms. Harding also briefly mentioned the practical
issues created by the substantial gap in time for some
counties between the time an instrument is submitted for
recording and the time that the relevant information
becomes available for purposes of a public search
(specifically noting time frames for Wayne, Oakland and
Macomb), but concurred with Mr. Nadis’ suggestion that
resolution of these issues will probably require legislation.
The Graves case involves important issues that affect
the proper functioning of the real proper~ system in
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Michigan and the Section was able to address its concerns
in this important case.
Continuing Legal Education Activities
The Section has continued to explore new and
innovative methods of delivering continuing legal
education. Within the last two years the Section has
introduced a breakfast roundtable format, which features
a brief keynote speaker followed by discussion groups.
The program commences at 8:00 a.m. and lasts
approximately two hours. On November 13, 2003, the
Section held a program on construction law. Marilynn K.
Smyth, the Chair of the Special Committee on Construction
Law was co-chair of the program and worked closely with
Brian P. Henry, Chair of the Homeward Bound Series for
2003~2004, and Ronald E. Reynolds, chair of the Section’s
Continuing Legal Education Committee. Ronald P. Strote
provided the keynote address on current ADR issues in
construction. Informative and lively round table discussion
groups were led by John T. Clappison, Marilynn K.
Smyth, Joseph W. DeLave, Karen B. Benjamin, Michael
D. Carroll, Ronald E. Hodess, and Laura M. Lynch. A
special thank you to all of you who contributed to a very
successful format and a special thank you to Bob Berlow,
the innovator of the CLE program who suggested the
breakfast table and other innovative formats.
Anniversary Dinner

On October 18, 2003, the Section held its 30th
Anniversary Dinner at the Detroit Athletic Club together
with the 50th Anniversary of the Land Title Standards
Committee. The dinner was well attended by current
council officers and members as well as past chairpersons.
The past chairs of the Section who attended included
Carol Ann Martinelli, Vicki R. Harding, Gary A. Taback,
David S. Synder, Peter A. Nathan, Lawrence D.
McLaughlin, James R. Brown, William B. Dunn, James
N. Candler Jr., Robert R. Nix II, and Thomas C. Simpson.
The attendees on behalf of the Land Title Standards
Committee included Janet L. Kinzinger, Anne H. Hiemstra,
John R. Baker, James R. Brown, James E. Reed, and
James H. Hudnut (one of the founding members of the
Committee). As part of the festivities, Janet Kinzinger
provided an informative and entertaining talk on the
early years of the Land Title Standards. A special thank
you belongs to Carol Ann Martinelli who assumed the
bulk of the responsibility for determining the details of the
dinner and to Arlene Rubinstein, the Section Administrator, who did an excellent job in carrying out the
details. We will all look forward to the 35th and 55th
Anniversaries.
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MORTGAGE FORECLOSURE
AND RELATED REMEDIES.
UNDER MICHIGAN LAW

by Lawrence M. Dudek*

The state of Michigan is a "lien" state; the granting
of a mortgage does nor transfer title to the mortgagee but,
instead, provides the mortgagee with a lien against the
mortgaged property. The mortgagor has an equity of
redemption, which is the right to redeem the property
from the lien of the mortgage by paying the debt owed
under the mortgage. These principles are well recognized
as set forth in the 1877 decision of the Michigan Supreme
Court in Wagar v Stone: 1
It has become the well settled doctrine in this
state that a mortgage conveys no title to the
mortgagee. It is but a security for the debt, and
until the title passes upon a foreclosure and sale
of the property, the mortgagee has no legal
interest in the land, and is not entitled to
possession.
As a general rule, the mortgagee is not entitled to
possession of the mortgaged property until after a

foreclosure sale and the expiration of a statutory
redemption period.2
Michigan law provides two methods of foreclosing
a mortgage: judicial foreclosure and foreclosure by
advertisement. Judicial foreclosure requires filing a complaint in a court having jurisdiction and entry of a judgment
providing for foreclosure of the mortgage.3 Foreclose by
advertisement operates without the need for judicial
involvement and will be available as a remedy if the
mortgage includes the statutory power of sale4 and if the
mortgage and all assignments of the mortgage have been
recorded,s
Pre-Foreclosure Due Diligence

Prior to proceeding with foreclosure of the mortgage,
counsel for the mortgagee should review all loan
documents (including note, mortgage and assignment of
rents) to make certain that the documents are properly

* Lawrence M. Dudek is a Senior Member in Miller, Canfield, Paddock and Stone, LLC. He practices in the area of
commercial real estate litigation, including mortgage foreclosure and construction. He is Chair of the Real Property
Law Section and past Chair of both the Continuing Legal Education Committee and the Special Committee on
Construction Law.
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executed and have been properly recorded, if applicable.
Similarly, counsel should make certain that any UCC
statements covering personal property or fixtures have
been properly filed. If the mortgage is not properly recorded
the debtor will be able to file bankruptcy and avoid the
lien of the mortgage so as to treat the mortgagee as an
unsecured creditor. If documents have not been properly
executed or recorded, counsel should consider a workout
that will enable new documentation to be executed and
recorded. If no bankruptcy is filed during the preference
period, the amended mortgage will be insulated from an
attack as a preferential transfer.

is preferable to the foreclosure of the mortgage and
exercise of other legal remedies.

Counsel for the mortgagee should carefully review
the loan documents to make certain that the mortgagee
has complied with all conditions that are precedent to the
right to commence foreclosure. Have all required notices
of default been provided? Has the borrower been provided
with any opportunity to cure as provided in the loan
documents? Counsel should make certain that the
indebtedness has been properly accelerated in accordance
with the terms of the loan documents. If not, foreclosure
of the mortgage may proceed only for the past due
amount.

The mortgagee should consider the need for an
updated appraisal of the mortgaged property. The
appraisal will assist in determining reasonableness of the
bid by the mortgagee at the foreclosure sale, which is
important if the mortgagee intends to pursue collection
of any deficiency from the mortgagor. The mortgagee will
also want to conduct a necessary environmental site
assessment and a physical inspection of the property
prior to proceeding with foreclosure. Most commercial
loan documents will provide the lender with the right to
enter the mortgaged premises to undertake a site inspection
and any necessary environmental testing or sampling. If
the borrower will not consent to such access where
allowed by the loan documents, the lender may seek the
assistance of a court to order the borrower to allow the
lender to undertake such inspection, testing or sampling.

Counsel for the mortgagee should determine if the
mortgagee’s remedy is limited to foreclosure of the
mortgage and exercise of a rent assignment, or if recourse
exists to collect the debt from other assets of the mortgagor.
A "non-recourse loan" is one in which the loan documents
t~pically limit the remedies of the lender to the exercise
of remedies against the mortgaged property, including
foreclosure of the mortgage and collection of the rents,
where a rent assignment exists. A full recourse loan is one
for which the borrower remains liable for payment of the
entire amount of the indebtedness and therefore remains
liable for payment of any deficiency that remains following
a foreclosure sale. Many commercial loans are nonrecourse but have "carve-outs" that impose personal
liability upon the debtor for limited matters, such as
conversion of the rents, collection of pre-payment of rent,
nonpayment of taxes and insurance premiums, or
environmental contamination. In formulating a strategy
to liquidate the loan it is necessary to fully understand the
nature of the recourse available to the lender.
Counsel for the mortgagee should also assemble and
carefully review the lender’s entire loan file, including
credit and collateral files. These files will include helpful
information regarding the occupancy and cash flow from
the property. Review of this information will also assist in
evaluating the cause of the borrower’s default and in
determining if a workout, loan restructure, or deed-in-lieu

Correspondence and other communications, both
electronic and written, should be reviewed in order to
understand the background surrounding the default and
to further determine if there were any understandings
between the lender and borrower that may be inconsistent
with the express terms of the loan documents. Review of
such information will assist counsel for the mortgagee in
anticipating the nature of any lender liability claim that
the borrower may later assert.

Counsel for the mortgagee should obtain a title search
or foreclosure commitment. The search or commitment
must be updated to within 30 days of the sale to search
for federal tax liens.
Upon completion of its due diligence and consideration
of any alternatives (such as a workout, modification, or
deed-in-lieu of foreclosure) the mortgagee is ready to
commence the exercise of its legal remedies.6 These may
include, in an appropriate case, the foreclosure of the
mortgage by judicial means or advertisement, exercise of
a right to collect the rents from the mortgaged properly,
the court appointment of a receiver over the mortgaged
property, an action to recover the indebtedness owed or
any deficiency that remains following foreclosure, and an
action against any guarantor for the indebtedness owed.
Judicial Foreclosure
Judicial foreclosure is commenced with filing a
complaint in a state circuit court.7 A complaint for
foreclosure may be filed in the federal district court if
there is a basis for the exercise of federal jurisdiction, such
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as diversity of citizenship. The complaint must state
whether an action has ever been brought to recover all
or part of the debt secured by the mortgage and whether
any part of the debt has been collected or paid.8 The
complaint must identify all defendants who have or claim
some interest in the mortgaged premises as subsequent
purchasers, encumbrances or otherwise, although it is
not necessary to set out in detail the rights and interests
of each of such defendants? A Its pendens should be
recorded at the time of filing the complaint for foreclosure
of the mortgage, in order to provide record notice of the
pendency of the foreclosure proceedings to third parties
that may acquire an interest in the mortgaged premises.
At common law, the mortgagee was required to bring
a foreclosure proceeding in a court of equity, which did
not have the power to render a money judgment at law
against the mortgagor. If the mortgagee desired to obtain
a money judgment against the mortgagor, it was necessary
to file an action at law. The mortgagor could not
concurrently pursue actions at law and eq..~ity.I°
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premises are ia a dilapidated condition. If full recourse
exists for collection of the indebtedness secured by the
mortgage, the mortgagee should consider the value and
liquidity of other assets owned by the mortgagor that
might be available to satisfy a money judgment. If the
mortgagor is solvent and has liquid assets available, an
action to recover the debt may provide more expeditious
relief than an action to foreclose the mortgage.
If the mortgagee obtains a judgment for the debt that
is secured by the mortgage, a writ of execution that is
returned unsatisfied is required prior to proceeding for
foreclosure of the mortgage.~3 The mortgagee has a duty
to seek collection of the judgment from assets of the
mortgagor other than the mortgaged property prior to
proceeding with foreclosure of the mortgage.14 Michigan
"has a public policy against immediate foreclosure of
mortgages, and allows defaulting mortgagors to attempt
satisfaction of a debt through other means prior to
foreclosure." I~
Judgment

In Michigan, a mortgagee first became entitled to
assert a money claim against the mortgagor in a foreclosure
action pursuant to Section 37 of the Chancery Act of
1833. The mortgagee may include a claim in the complaint
for entry of a deficiency judgment for any amount that
remains due following the foreclosure saleo In addition,
the mortgagee may join any guarantors as defendants in
the foreclosure action for the purpose of obtaining
judgment against the guarantorso11 Both guarantors of
payment and guarantors of collection may be joined as
parties to the foreclosure action.12
Once an action has been filed to foreclose a mortgage,
the mortgagee may not pursue a separate action against
the mortgagor to recover the indebtedness secured by the
mortgage, unless authorized to do so by the court. This
is required by the "one action" rule set forth in MCL
600.3105(2), MSA 27A.3105, which provides that:
After a complaint has been filed to foreclose a
mortgage on real estate or land contract, while
it is pending, and after a judgment has been
rendered upon it, no separate proceedings shall
be had for the recovery of the debt, secured by
the mortgage, or any part of it, unless authorized
by the court.
If recourse exists on the loan, an action on the debt
by the mortgagee may be preferable to an action to
foreclose the mortgage - for example, where environmenta~ contamination of the premises is present or the

After commencement of the case with the filing and
service of the complaint, the foreclosure action will proceed,
with the parties entitled to use discovery and motion
practice as provided under the applicable court rules.16
A motion for summary judgment may be appropriate.
The mortgagor will have an opportunity to file a
counterclaim. Ultimately, the claim for foreclosure will be
resolved with the entry of a judgment by consent of the
parties, in response to a motion for summary judgment
or .following a trial.
The judgment will set the time for payment of the
indebtedness that is found owing; (typically) require
payment of the indebtedness ~vithin 21 days of the date
of entry of the judgment; and provide that if payment is
not so made, the mortgagee may proceed with the
foreclosure sale. The court may order the sale in parcels
or in whole.17
Publication of the notice of sale may begin after
expiration of the time for payment set forth in the judgment
and at least 42 days advance notice of the sale is required.~8
The sale may not take place earlier than six months after
the date of the filing of the complaint for foreclosure.~9
The judgment for foreclosure may provide that any sums
paid after the foreclosure sale for taxes or insurance
premiums (to provide coverage through the redemption
period) may be added to the redemption price, if the
mortgagor would have been obligated to pay these
amounts under the mortgage if it had not been foreclosed .20
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The judgment should contain provisions determining
personal liability and responsibility for payment of any
deficiency that remains following the sale .21 The judgment
should provide that following confirmation of the report
of sale, the court clerk may issue execution for the
amount of the deficiency upon the application of the
attorney for the plaintiff and that there is no need to
provide any advance notice to the defendant or counsel
for defendant.22
The court may order and compel delivery of possession
of the mortgaged premises to the purchaser at the sale.2S
However, the court will probably not order th~,t the
purchaser be given possession until after expiration of the
statutow redemption period.~4
The mortgagee may seek an award of reasonable
attorney’s fees to be included in the judgment if the
mortgage contains a provision for such an award.2s
Upset Price
At any time prior to the foreclosure sale, the court
may set an upset price, which is the minimum that must
be bid in order for the court to later confirm the sale.26
The mortgagor may seek an upset price to limit the
amount of the deficiency judgment. The mortgagee may
seek to set an upset price in order to determine the
minimum amount that must be bid at the sale in order
to obtain later confirmation of the sale and to avoid a
challenge to the adequacy of the bid at the time of
hearing on the report of sale.
The establishment of an upset price may require the
court take proofs with respect to the value of the property.
Such proofs will typically include appraisals of the property
on the basis of fair market and forced sale values.
The court may take the forced nature of a foreclosure
sale into account in setting the upset price. There is a
distinction between an arms-length private sale, which is
free from constraints and a mortgage foreclosure sale,
which is a forced sale. Unlike an arms-length sale wherein
the seller can negotiate the best possible price, a mortgage
foreclosure sale involves the element of compulsion. In
setting an upset price, the court may consider the fact that
the property is being sold at a forced sale and that the
amount received will be less than in a sale between a
seller and buyer who are acting free of compulsion or
duress.27

In most instances, the mortgagee will be the sole
bidder at the foreclosure sale and the purchase price will
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be paid in the form of a credit against the indebtedness
owed under the mortgage. The mortgagee will want to
argue that the court should consider the holding and sales
expenses, including a real estate commission on a later
sale of the property, that the mortgagee or other purchaser
at the sale will incur in order to liquidate the property.
The Foreclosure Sale
Upon expiration of the time period set forth in the
judgment, within which the mortgagor is required to
make payment of the indebtedness determined to be
due, the mortgagor may commence publication of the
notice of sale and posting.~8 The notice of sale must
include the date, time, place, and manner of sale and a
description of the premises to be sold.~9
The notice must be published once each week for a
period of six successive weeks prior to the sale in a
newspaper printed in the county in which the premises
are located,s° The notice must be displayed in three
public places in the township or city where the property
is to be sold at least six weeks prior to the sale.sl If the
property is located in a township or city that is different
than that in which the sale will take place, the notice must
also be displayed in three public places in the township
or city in which the property is located,s~ An affidavit of
posting must be prepared and filed with the court.~
The judicial mortgage foreclosure sale is conducted
in accordance with the procedure followed on a sale of
real estate on execution,s4 The sale is to be made by the
county clerk of the county in which the judgment was
rendered or of the county where the land (or some part
of the land) is situated, by a deputy county clerk, or by
some other person duly authorized by the order of the
court,ss All lawful fees for advertising and conducting the
sale may be added to the amount due on the judgment,s6
The items and charges to be considered in determining
the amount of a credit bid by the mortgagee include all
charges provided for under the mortgage, except where
limited by statute, and all charges provided for by statute.
Such charges could include principal, interest through
the date of the sale (consider use of default rate), late
charges, any amounts paid for insurance, any amounts
paid for taxes, environmental site assessment fees,
publication fees, posting fees, recording fees, title
commitment fees, transfer tax, and any other charges
that are properly recoverable as a portion of the
indebtedness under the mortgage. It may also include the
amount of attorney’s fees awarded by the court.
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Following the sale the person conducting the sale will
execute a deed to the premises.37 The deed will specify
the redemption period, which is six months from the date
of a judicial foreclosure sale.~8 The deed should be recorded
within 20 days of the date of the sale.39 A report of sale
must be filed with the court and an order entered that
confirms the sale.~° The order confirming the sale should
be recorded.
If the court has not set an upset price, the mortgagor
will have an opportunity to challenge the adequacy of the
price bid at the sale when the mortgagee seeks an order
from the court confirming the foreclosure sale. The court
may exercise discretion to decline to confirm the foreclosure
sale if the amount bid was grossly inadequate.41 If the
court declines to enter an order confirming the sale, it will
be necessary to re-conduct the sale.
Statutory Redemption Rights
The mortgagor has a statutory period within which
the property may be redeemed from the foreclosure sale.
The redemption period following a foreclosure pursuant
to a judgment of foreclosure is six months.42 The
redemption price is an amount equal to the amount bid
at the sale, together with interest from the time of the sale
at the rate set forth in the mortgageY
In addition, it may be necessary to make payment of
any amounts advanced by the purchaser for taxes or
insurance premiums for the property, if such a provision
is included in the judgment. If the taxes or insurance are
paid after the sale has been confirmed, the purchaser (or
someone on his behalf) must record an affidavit of payment
together with a receipt for the payment of the taxes. In
the case of insurance premiums, an affidavit of the agent
of the insurance company must be recorded, which states
what portion of the payment covers the premium for the
period prior to expiration of the statutory redemption
period.44
Any person lawfully claiming an interest in the property
from or under the mortgagor is entitled to redeem.45 This
would include the holders of subordinate interests,
including consensual and non-consensual liens.~ During
the redemption period the mortgagor has the right to
collect the rents from the property unless there was a
deficiency at the sale and the mortgagee exercised an
assignment of rents.47 After the expiration of the redemption
period, the mortgagor is obligated to deliver possession
of the mortgaged property to the purchaser at the sale.
If the mortgagor does not voluntarily surrender possession
of the property, the purchaser at the sale may commence

summary proceedings to recover possession of the
property.48
Federal Tax Liens

As a general rule an interest that is recorded subsequent
to a mortgage will be subordinate to the mortgage and
will be discharged if the mortgage is foreclosed and the
property is not redeemed from the sale. This rule does not
apply to a federal tax lien.
If the federal tax lien was recorded subsequent to the
mortgage and more than 30 days prior to the sale date,
the sale will take place free and clear of the lien only if
the United States receives written notice of the foreclosure
sale not less than 25 days prior to the date of the sale49
or the United States consents to the foreclosure sale.5° If
proper notice is given to the United States, the tax lien
will be treated in the same manner as a junior lien would
be treated under local law.al The title search or foreclosure
commitment must be updated prior to the date of sale to
within 30 days of the date of the sale. If the sale is
adjourned it may become necessary to obtain further
updates in order to confirm that no federal tax liens were
filed more than 30 days prior to the sale date.~2
Foreclosure By Advertisement
By statute a mortgage may include a power of sale
that permits the mortgaged property to be sold by public
auction in the event of a default by the mortgagor in the
terms and conditions of the mortgage,s3 Almost all
mortgage forms in current use include such a power of
sale.

The procedure for foreclosure by advertisement has
withstood constitutional challenge as foreclosure by
advertisement does not involve judicial action for due
process purposes, but rather is based upon the terms of
the mortgage agreement,s4
In order to make use of foreclosure by advertisement,
the mortgage must include a power of sale and be
recorded,s5 There must be a default under the mortgage
that makes the power of sale operative.~6 If the party
foreclosing is not the original mortgagee, a record chain
of title must exist to evidence the assignment of the
mortgage to the foreclosing party.~7
Foreclosure by advertisement is not available if there
is a lawsuit pending for recovery of the debt that is
secured by the mortgage, unless the suit is discontinued
or a judgment entered and a writ of execution returned
unsatisfied in whole or in part.s8
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An action on the debt that will prohibit foreclosure
by advertisement includes "proceedings in which judgment
may be rendered and execution issued against a debtor’s
property.’’s9 An action for recovery on a guaranty is not
an action for recovery of the debt that will prevent use
of foreclosure by advertisement.6°
The Sale
The notice of sale must include the names of the
mortgagor and mortgagee; the assignee of the mortgage,
if any; the date of the mortgage and when recorded; the
amount claimed due; a legal description of the proiberty;
and the length of the redemption period.61
The notice of sale must be published for four successive
weeks at least once each week.~2 The publication must be
in a newspaper that is published in the county where the
premises are situated.~ If there in no such newspaper, the
notice must be published in a newspaper that is published
in the adjacent county.~4 Counsel for the mortgagee
should proofread the notice after the first date of publication
to make certain that the information in the notice is
connect.
A true copy of the notice must be posted in a
conspicuous place on the mortgaged premises within 15
days after the first publication.~5 There is a statutory right
of entry to post the notice.66
There is no statutory requirement to provide actual
notice to the mortgagor or to others, such as subordinate
mortgage holders. In Cheff v Edu~ards,67 the court held
that while personal notice to the mortgagor and other lien
holders "may be desirable, it is not required." The loan
documents should be reviewed to determine if there is
any contract right of the mortgagor to receive notice of
the foreclosure sale.
The sale may be adjourned by the sheriff or other
person appointed to make the sale by posting a notice of
an adjournment at the location where the sale is to take
place, prior to or at the scheduled time of the sale.~ It is
not necessary to make an oral announcement of the
adjournment.69
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Prior to the sale, the mortgagee will calculate the
amount of the bid and prepare the sheriff’s deed for use
at the sale. It is the practice in many jurisdictions for the
sheriff to require a bid sheet from the mortgagee that
itemizes the amounts owing, states the amount of the
mortgagee’s credit bid, and the amount of the deficiency
that will remain owing. If recourse exists, the amount of
the bid will establish the maximum amount of deficiency
(but not necessarily the minimum). If an assignment of
rents has been executed, the mortgagee should consider
the need for a resulting deficiency to continue to collect
the rents during the statutory redemption period. The
amount of attorney’s fees that can be bid for the process
of foreclosing the mortgage is limited to $75 as provided
for in the statute.~3
If the mortgaged premises consist of more than one
farm, tract, or lot, and they are not occupied as one
parcel, each such parcel is to be sold separately. If the
distinct lots are occupied as one parcel, they may be sold
together.74
The mortgagee may make a credit bid and purchase
the property at the foreclosure sale.75 An affidavit
evidencing the sale and the notice should be filed with
the register of deeds and are "presumptive evidence of
the facts contained therein.’’76 The purchaser at the sale
receives a sheriffs deed to the property.77 The sheriff’s
deed only becomes operative if the mortgaged property
is not redeemed during the statutory period of redemption.
The sheriffs deed should be recorded within 20 days of
the date of the sale.TM
Upon expiration of the statutory redemption period,
the purchaser acquires all right, title and interest that the
mortgagor held at the time that the mortgage was executed,
as well as any right, title, or interest acquired by the
mortgagor subsequent to the execution of the mortgage.~9
Interests with priority over the mortgage continue and are
not affected by the foreclosure sale.
The mortgagor continues to have the right to
possession of the property until after expiration of the
statutory redemption period,a°
Statutory Redemption Period

If the adjournment is for a period of more than one
week at a time, it is necessary to publish the notice of
adjournment appended to the original notice of sale in
the newspaper in which the original notice was published?°
The first such publication must be made within 10 days
of the date from which the sale was adjourned.71
Publication must continue once in each full secular week
during the time for which the sale is adjourned,n

The mortgagor and others having an interest in the
mortgaged property have a statutory right to redeem the
property from the foreclosure sale. The redemption period
is six months, if the foreclosure is by advertisement and
the mortgage was executed on or after January I, 1965,
on commercial or industrial property, or multifamily
residential property in excess of four units.81

MICHIGAN REAL PROPERTY REVIEW

The redemption price is an amount equal to the
amount bid at the sale, together with interest from the
date of the sale at the rate set forth in the mortgage and
the fee paid to the sheriff by the purchaser at the sale.~2
If payment of the redemption price is made to the register
of deeds, there is an additional fee of $3.00 for the care
and custody of the redemption money.~3
In order to redeem, it may also be necessary to pay
any amounts advanced by the purchaser at the sale for
taxes, condominium assessments, homeowner association
assessments, community association assessments, or
insurance premiums for the property. The purchaser may
record an affidavit and receipts with regard to all taxes.
In the case of insurance premiums, it is required to also
include an affidavit of the insurance agent.~4
The amount that must be paid to redeem the property
from the sale is limited to the items set forth in the statute.
In Senters v Ottawa Savings Bank,~5 the court held that
the redemption price did not include an amount that had
been paid by the purchaser to redeem the mortgaged
property from a construction lien foreclosure sale that
was prior to the mortgage. The result in Senters could
have been avoided if the mortgagee had paid off the
construction lien prior to the sale by advertisement,
added the amount to the debt and included such amount
in the bid at the foreclosure sale. The mortgagee could
also have arranged to receive an assignment of the rights
of the construction lien claimant.
The result in Senters was changed by PA 1994, No.
397, which provides that it is necessary to make payment
to reimburse the mortgagee or other purchaser at the sale
for any amounts paid by the mortgagee or other purchaser
to redeem "senior liens from foreclosure," where the
purchaser records the affidavit required by the statute.~6
The redeeming mortgagor can contest the validity and
amount of the senior lien and avoid including the amount
in the redemption price to the extent that the mortgagor
would have had a defense to the senior lien.~7 The
foreclosing mortgagee should confirm the amount of any
senior liens with the mortgagor and/or obtain the consent
of the mortgagor for payment of the senior lien and
acknowledgment of that amount should be added to the
redemption price.
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A foreclosure sale does not operate to discharge the
entire indebtedness owed under the mortgage. It operates
only to discharge the indebtedness to the extent of the
payment received at the foreclosure sale.~
If the mortgagee purchases the property at a
foreclosure sale conducted by advertisement, the
mortgagor is entitled to challenge the amount bid as
being inadequate and less than the value of the property
in any action for a deficiency. MCL 600.3280, MSA
27A.3280 provides:
[l]t shall be competent and lawful for the
defendant against whom such deficiency
judgment is sought to allege and show as matter
of defense and set-off to the extent only of the
amount of the plaintiff’s claim, that the property
sold was fairly worth the amount of the debt
secured by it at the time and place of sale or that
the amount bid was substantially less than its
true value, and such showing shall constitute a
defense to such action and shall defeat the
deficiency judgment against him, whether in
whole or in part to such extent.
If the mortgagor redeems the property after it was
purchased by the mortgagee, the mortgagee is prevented
from becoming a "purchaser" of the property and MCL
600.3280, MSA 27A.3280 is not available to the
mortgagor.~9
The provisions of MCL 600.3280, MSA 27A.3280
do not apply to a foreclosure sale conducted pursuant to
a judgment of foreclosure. In the case of a judicial
foreclosure, the amount of the deficiency will be established
at the time of the confirmation of the sale.
Assignment of Rents

Action For Deficiency

As a general rule the mortgagor is entitled to
possession, and the right to collect any rents from the
mortgaged property, until expiration of the statutory
redemption period following the foreclosure sale. There
is an exception to the general rule where the mortgagee
acquires an assignment of rents pursuant to Act No. 210
of the Public Acts of Michigan of 1953, as amended,
entitled "Assignment of Rents to Accrue As Additional
Security."~

If recourse exists under the mortgage and note, the
mortgagee foreclosing by advertisement may bring an
action for the recovery of a deficiency that remains
following the foreclosure sale.

A mortgagee may, in conjunction with a mortgage on
certain commercial or industrial property, other than an
apartment building of less than six apartments, obtain an
assignment of rents from the mortgaged property as
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additional security.91 To be enforceable, the assignment
must be recorded?2
The right of the mortgagee to collect rents from the
tenants of the mortgaged property is triggered by the
occurrence of an event of default under the terms of the
assignment and compliance with any notice or other
requirements in the mortgage or assignment. The
assignment becomes binding upon the tenants and other
occupants of the mortgaged property from the date that
the mortgagee records a notice of default with the register
of deeds and serves the notice of default and a copy of
the assignment upon the tenants or other occupants of
the property?s The tenants or other occupants should be
advised in writing to commence making payments to the
mortgagee.
Attempts by the mortgagee to exercise the assignment
of rents can result in a number of problems because
exercise of the assignment severs one incident of possession
(the right to collect rental payments) from other incidents
of possession, such as the right to manage the property
and the responsibility to make payment of the expenses
associated with the management and operation of the
property. Deprived of the right to collect rental payments,
the mortgagor may lack the financial ability to pay the
operating costs for the property.
Tenants of the property may cease making rental
payments because of concern as to which party is entitled
to receive the rents and potential liability for making
payment of the rents twice. The mortgagor may fail to
cooperate with the exercise of the assignment of rents or
actively interfere with the mortgagee’s exercise of the
assignment.
A priority dispute may arise between the mortgagee
who holds the assignment of rents and a judgment creditor
of the assignor. Otis Elevator Co. v Mid-America Realty
Inuestors94 holds that the security interest of mortgagee
takes priority over a garnishment where the statutory
notice of default is recorded but not yet served on the
tenants of the mortgaged premises, as follows:
[T]he statutory language states that such an
"assignment of rents shall be binding upon such
assignor only in the event of default .... "Thus,
the mortgagor’s default is sufficient to finalize the
mortgagee’s interest in the rents as against the
mortgagor. The additional language requiring
service of notice of default upon the "occupiers"
or tenants concerns the operation of the
assignment as against the tenants, not against
the assignor?s
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Use of a Receiver
The mortgagee will want to consider the need for the
appointment of a receiver. The use of a receivership over
real property is available in state circuit court where
"allowed by law.’’~6
A mortgagee may obtain the appointment of a receiver
to aid in its enforcement of an assignment of rents, as set
forth in the lending case of Smith v Mutual Benefit Life
Insurance Company.97 The collection of rents "is a distinct
remedy and additional security" held by the mortgagee,~8
and arises upon default prior to the mortgagee’s initiation
of foreclosure proceedings. "A court will give aid, in an
appropriate manner and on just terms, to conserve the
rents of the mortgagee by appointing a receiver over the
mortgaged property."99 Under the statute, a receiver may
be appointed to collect the rents and to apply them to the
accrued interest, maintenance costs, insurance, and taxes.
If there remains a deficiency following a sale, the receiver
may continue to collect the rents following the sale and
to make payments on the deficiency, maintenance costs,
insurance, and taxes until expiration of the statutory
redemption period.1°°
MCL 600.2927, MSA 27A.2927 permits the parties
to a mortgage to provide that the failure of the mortgagor
to pay real property taxes or insurance premiums will be
deemed waste and that a receiver may be appointed to
prevent waste.I°I This statute was first enacted in 1937
and there are a number of cases decided prior to the
effective date of the statute that hold that a receiver
should only be appointed where a tax sale is imminent
or likely to occur prior to the expiration of the statutory
redemption period. Arguably, the statute preempts the
holding of these earlier cases and evidences a legislative
intent to permit the appointment of a receiver for
nonpayment of taxes even if there is no danger of a tax
sale prior to the expiration of the statutory redemption
period.I02
As a general rule, a receiver is available only as
ancillary relief and there is no independent remedy of the
right to a receiverJ°~ A request for appointment of a
receiver may be sought as ancillary relief in a pending
judicial foreclosure action. The remedy of a receiver
should be available where the mortgagee seeks to foreclose
by advertisement if the appointment is necessary to aid
in the enforcement of an assignment of rents or to prevent
waste.
The dispute in Smith v Mutual Benefit involved the
right to receive rents coming due after the foreclosure sale
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where a deficiency existed. The mortgage was nonrecourse and an assignment of rents had been granted as
additional security pursuant to the statute. The mortgagor
filed suit for an injunction against the mortgagee’s attempts
to continue collection of rents following the sale. The
mortgagee filed a counterclaim seeking the appointment
of a receiver to collect the rents. The trial court appointed
a receiver even though it does not appear that the request
of the mortgagee for appointment of a receiver was
ancillary to any other requested relief.
An action for appointment of a receiver does not
constitute an action for recovery of the debt that will
preclude use of foreclosure by advertisement.I°~ The
mortgagee may concurrently pursue foreclosure by
advertisement and the appointment of a receiver to aid
in the enforcement of the assignment of rents and prevent
waste. If a receiver is appointed over the mortgaged
property prior to a foreclosure sale, it is necessary to
obtain the approval of the court before proceeding to
sale. lO5

Appointment of a receiver is an equitable remedy
that, in the final analysis lies within the sound discretion
of the court. A court is not required to appoint a receiver
solely because the parties have agreed to such relief by
the terms of the mortgage.I°6
In ruling upon a request for a receiver, the court can
be expected to consider all of the attendant facts and
circumstances, which could include: the amount of any
unpaid taxes or insurance premiums, the length of time
for which any payments of taxes or insurance have been
past due, whether the mortgagor has experienced
difficulties in the enforcement of the assignment of rents,
the value of the mortgaged property that secures the
debt; the amount of any likely deficiency that will exist
following a sale; the nature of the recourse, if any,
available to the mortgagor for any deficiency~ the likelihood
that any deficiency will be collectable from the mortgagor
or any guarantors; whether the mortgagor has been guilty
of any misconduct or mismanagement, such as
misappropriating rents for purposes other than preservation
of the property; and the management abilities and
capabilities of the mortgagor.
The court must also determine the scope of the
powers that the receiver is granted. A receiver could be
appointed for the very limited purpose of collecting rents
from occupants of the property, making payment of
expenses (including taxes and insurance), and reporting
to the court and the parties. At the other extreme, a
receiver could be afforded full authority to manage the
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property, to negotiate and enter into leases with occupants
of the property, to make tenant improvements, to borrow
to fund the costs of tenant improvements and real estate
commissions, and to enforce the rights of the owner
against occupants of the property.
The scope of the receiver’s rights and responsibilities
can be determined by a consensual agreement between
the mortgagee and mortgagor. If unable to agree, the
court will probably consider a number of factors, including
those upon which the decision was made to appoint a
receiver.
Advantages and Disadvantages of Judicial
Foreclosure and Foreclosure by Advertisement
The respective advantages and disadvantages of
foreclosure by advertisement and judicial foreclosure
include the following:
Judicial foreclosure requires the filing of a
lawsuit and entry of a judgment. The sale
cannot take place earlier than six months
following the filing of the complaint. After
the judgment is entered it is necessary to
publish and display a notice of sale prior to
the sale. Foreclosure by advertisement can
be accomplished much quicker than
foreclosure by judicial action.
If the mortgagee forecloses by advertisement,
the mortgagor will have the burden of
preventing the sale - for example, by
obtaining a court injunction or by filing a
bankruptcy proceeding to invoke the benefit
of the automatic stay.
If the mortgagor is fairly certain that the
mortgagor will file suit to enjoin the
foreclosure, the mortgagee may want to
proceed by way of judicial foreclosure to
have the advantage of being a plaintiff in a
lawsuit, instead of a defendant and counterplaintiff.
Foreclosure by advertisement will not permit
resolution of competing and conflicting claims
to the mortgaged property, such as claims by
other mortgagees or construction lien
claimants. A judicial foreclosure will provide
an opportunity to adjudicate the enforceability and priority of any other mortgages or
construction liens. The appointment of a
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receiver may be sought to borrow funds on
a super-priority basis to complete construction
of a partially-built project under certain
circumstances.
A court may be more inclined to appoint a
receiver where the mortgagee seeks to
foreclose judicially than where the mortgagor
seeks to foreclose by advertisement.
The mortgagee in a judicial foreclosure action
may seek a judgment against the mortgagor
and any guarantors for any deficiency that
remains following a foreclosure sale. The
amount of the deficiency will be established
at the time of the confirmation of the sale
and there is an immediate right of execution
to collect the deficiency following the sale.
Where foreclosure is by advertisement, it is
necessary to bring an action for a deficiency
following the sale. If the mortgagor was the
purchaser at the sale, the mortgagor and any
guarantors will be entitled to challenge the
adequacy of the bid for purposes of
establishing the deficiency.
The mortgagee wil~ be entitled in a judicial
foreclosure action to recover actual and
reasonable attorneys’ fees, if such an award
is provided for under the loan documents. In
a foreclosure by advertisement the mortgagee
is limited to the recovery of a statutory
attorney fee in the amount of $75.00 for the
cost of attorney fees for the foreclosure.
In a judicial foreclosure action, any challenge
to the regularity of the foreclosure proceedings
must be filed within 21 days of the entry
of the order confirming the sale. Where
foreclosure is by advertisement, the
mortgagor can wait and attempt to challenge
the regularity of the foreclosure sale after
expiration of the statutory redemption period,
when the mortgagee brings summary
proceedings to recover possession. However,
laches may bar a claim to challenge the sale
where the mortgagor delays in challenging
the sale.
The final determination as to the remedies to be
invoked will depend upon all of the attendant facts and
circumstances.
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TERMINATION OF THE COMMERCIAL LEASE
DESPITE LANDLORD’S BREACH

by Lawrence Shoffner*

This article addresses the commercial landlord’s ability
to terminate a lease and evict its tenant for nonpayment
of rent, despite an alleged breach by the landlord. Although
other defenses to eviction are often raised, one of the
most common is the landlord’s breach. This article will
focus on three issues that have a direct impact on the
landlord’s right to evict the tenant: (1) the independent
covenant doctrine, (2) the defense of setoff, and (3) the
tenant’s right of redemption.
Most commercial leases provide the landlord with a
right to terminate the leasehold in the event of a default
by the tenant. However, under the current eviction statute
(the "Act"),1 a judgment for possession is precluded if the
landlord has committed a breach of the lease that excuses
the payment of rent.2 The Act does not specify the
situations where payment is excused, but instead leaves
the matter for resolution by reference to common law.
Generally, the controversy focuses on two legal principles:

the independent covenant doctrine and the defense of
setoff. Assuming the landlord has the right to terminate
the tenancy, the question then turns to redemption. The
following discussion will.focus on the case law and statutes
that provide substance to these doctrines.
The Independent Covenant Doctrine
The common law has long embraced the notion that
lease covenants are independent. Historically, leases
have been treated as conveyances, rather than contracts?
As conveyances, the rights of the parties are determined
by principles of real property law. This distinction has had
a considerable impact on landlord!tenant relations. As
one commentator has stated: "It]he rule that covenants
in a lease are independent, rather than mutually
dependent, can hardly be over-emphasized. It is the
distinguishing feature between lease and contract.’’4 If
covenants are dependent, breach by one party excuses

* Lawrence Shoffner practices in the areas of commercial leasing and real estate-related litigation. He is coauthor, with
Roger Chard, of Michigan Lease Drafting and Landlord-Tenant Law (ICLE 2003). Mr. Shoffner is currently Secretary
of the Real Property Law Section, a member of the Section’s Council since 2000, and past Chairperson of the Section’s
Special Committee on Commercial Leasing and Management of Real Property. He is also a member of the Real Estate
Advisory Board for the Institute for Continuing Legal Education.
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further performance by the other, in much the same way
as a "material breach" excuses further performance under
contract law.s On the other hand, breach of an independent
covenant does not excuse performance by the nonbreaching party.6 Under common law, lease covenants
were typically independent and a breach of the lease did
not excuse the payment of rent, unless the parties expressly
agreed otherwise.
This rule was a foundation for the Michigan Supreme
Court decision of Reaume v. Brennan.7 In Reaume, the
landlord brought an eviction action for nonpaym~ent of
rent. At the hearing, the tenants offered evidence that
they had received notice from public authorities that the
wiring in their premises was defective. Further, they
offered to prove that, despite notice of the defect, the
landlord had failed to make the repairs. Finally, the
tenants intended to show that they had paid for the
repairs. The trial court refused to consider evidence of the
alleged breach. The Michigan Supreme Court upheld the
trial court stating:8
The defendant offered evidence to show that
complainant had not performed his covenants in
the lease in regard to improvements and repairs.
As these covenants were independent of the
covenant to pay rent, and this proceeding was
not one in which, even if the amount of the rent
was in issue, there could be any deduction of
offsets, or by way of recoupment, the court did
not err in rejecting this evidence.
Thus, under the traditional rule, the landlord’s breach
was not a defense to eviction. Moreover, evidence of
breach was irrelevant and inadmissible.
In 1972, the Michigan Court of Appeals addressed
this issue in the residential context in Rome v. Walker.9
The Rome court noted that lease covenants were
independent under common law. The court further noted,
however, that in the residential context the Michigan
legislature had incorporated certain implied covenants
into residential leases. These covenants generally require
(1) the premises be fit for the intended use and (2) the
landlord keep the premises in reasonable repair.l° Focusing
upon the legislative directive that the statute be liberally
construed, the court determined that these covenants
were dependent and that the tenant was excused from
payment upon breach by the landlord. The Court of
Appeals modified the long-standing rule, but limited its
impact to residential leases.
In subsequent unpublished decisions, in Detroit Marine
Terminals, Inc. v. Sun Valley Foods Company, the Wayne
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County Circuit Court11 and the Court of Appeals12
addressed this issue in the commercial context. The case
involved a commercial sublease between Detroit Marine
Terminals and Sun Valley Foods Company. Sun Valley,
the subtenant, stopped paying rent, alleging that DMT
had materially breached the sublease by not keeping the
premises in reasonable repair. The trial judge granted a
summary judgment of possession. The trial judge focused
the issue as follows:~s
Thus, the question posed by plaintiffs present
motion is: Assuming the plaintiff committed a
breach of the sublease with respect to keeping
the leased premises in reasonable repair, was
this the type of breach which "excused the
payment of rent" as that language is used in
MCLA 600.5726(1)(07
The trial judge determined that the covenant was
independent. The court concluded:~4
Consequently, the legal rule applying to the
commercial lease context was not in any way
affected by MCLA 554.139, or the interpretation
of that statute in Rome. Therefore, since it is
undisputed that the sublease in this case concerns
commercial property, the rule of Reaume is still
valid and controlling.
The Court of Appeals agreed with the trial judge, and
upheld his finding that the statutory covenant did not
abrogate the common law rule outside the residential
context. The opinion concluded that the landlord’s failure
to make repairs was not a defense to the eviction action.
The Court of Appeals stated:~5
Second, Sun Valley argues that the trial court
erred in rejecting its defense against DMT’s claim
to summary possession for nonpayment of rent.
Sun Valley’s defense was that DMT’s breach of
its duty to repair excused it of its duty to pay rent.
At common law, a tenant’s duty to pay rent was
independent of the landlord’s covenant to repair.
See Reaume u. Wayne Circuit dudge, 299 Mich.
305, 307-308; 300 N.W.2d 97 (1941). In 1968,
the Legislature enacted legislation providing that
in every residential lease, the landlord covenants
to "keep the premises in reasonable repair" MCL
554.139; MSA 26.1109. Subsequently, this Court
held that, by virtue of the statute, the landlord’s
covenant to repair and the tenant’s covenant to
pay rent are mutual. Rome u. Walker, 38 Mich.
App. 458,663; 196 N.W.2d 850 (1972). That
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holding, however, is inapplicable to the present
case. Rome v. Walker, supra, involved a residential lease. Inasmuch as the statutory covenant
applies to only residential leases, we decline to
apply the holding of Rome v. Walker, supra, to
commercial leases. Thus, we hold that the statute
did not abrogate the common law rule as it
applies to commercial leases.
The lease arrangement between DMT and Sun
Valley was commercial in nature. Therefore,
DMT’s failure to make repairs does not excuse
Sun Valley’s failure to pay rent and was not a
defense to DMT’s claim to summary possession
for nonpayment of rent.
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The Defense of Setoff
Setoff is the right to a reduction in rent because the
landlord has breached some obligation under the lease.17
It implies that the landlord has a claim, but that the tenant
has a corresponding counterclaim.18 It is distinguished
from the breach of a dependent covenant, which simply
excuses any further performance. The practical effect of
setoff is considerable. If setoff can be asserted, the effect
of the independent covenant doctrine is undermined; the
tenant can stop paying rent, albeit on a different rationale.

Setoff has long been accepted as a defense to the
landlord’s action to recover a money judgment based on
the rent obligation. ~ It has not been allowed, however,
as a defense to eviction.2° Historically, the landlord/
This analysis is entirely sound. The legislation thattenant courts were without equitable jurisdiction. Without
formed the basis for .the Rome decision did not extend such jurisdiction they were unable to entertain equitable
to commercial tenancies. Without the benefit of an implied defenses.21 As a result, the tenant could be evicted, but
dependent covenant, it is incumbent upon the tenant to ultimately was able to setoff its claims against any money
prove that the covenant was made dependent by express judgment.~ The Act has been modified, however, to
agreement.
extend equitable jurisdiction to the district courts,z~ The
Act also now allows the tenant to join a counterclaim for
In most instances the matter should be resolved
money judgment.~4 This raises the question - can setoff
without extensive analysis; unless the lease states that the
now be raised as a defense to eviction?
obligation is dependent, it will be deemed independent
as a matter of law. In those rare instances where a valid
dispute exists, the relevant factors to consider are: (1) the
intent of the parties, as evidenced by the contract language,
subject matter, and object to be obtained; (2) the inherent
justice of the situation; (3) the relative materiality of the
breached covenant; (4) the order of time for performance
of the respective covenants; and (5) whether the breached
covenant was only part of the consideration to be given
and was compensable in damages and incidental to the
main purpose of the contract. This standard was applied
in Bobenal Investment, Inc. v. Giant Super Market.16 An
interesting twist was presented in Bobenal, because the
obligation to repair belonged to the tenant. The landlord
asserted the breach in an effort to avoid a covenant
restricting its power to re-rent the property. The trial court
and the Court of Appeals held, however, that the covenants were independent, and that breach by the tenant
did not excuse the landlord’s performance.
In summary, the independent covenant doctrine is
alive and well in the commercial context. A marked
distinction exists between residential and commercial
leases, a point highlighted by the trial and appellate
courts in Detroit Marine Terminals. In most instances, a
breach by the landlord will not suspend the tenant’s
obligations under a commercial lease, nor limit the
landlord’s ability to terminate the lease if the tenant fails
to perform those obligations.

The courts have provided little guidance regarding
the current status of setoff in the commercial eviction
context. The Court of Appeals in Detroit Marine Terminals
did, however, briefly address the issue and rejected setoff
as a defense to a commercial eviction. The tenant, Sun
Valley, argued that summary judgment of eviction should
not have been entered without trying its money counterclaim. Sun Valley alleged damage as the result of the
landlord’s breach of the covenant of repair. Sun Valley
maintained that the amount due should have been reduced
to reflect the damage. The Court of Appeals responded:~s
As we said earlier, in a commercial setting, the
landlord’s covenant to repair is independent of
the tenant’s duty to pay rent. Thus, any money
claim for breach of the landlord’s covenant cannot
be set off from the rent that is due. See Reaume v.
Wayne Circuitdudge, supra. Sun Valley’s money
counterclaim does not affect the amount that
Sun Valley must pay to prevent issuance of the
writ of restitution.
Thus the Court of Appeals held, in an unpublished
opinion, that setoff was not an appropriate defense in the
commercial eviction context.
However, a contrary result is suggested by dicta in
Anchor Inn v Knopman.~ There, the landlord breached

Winter 2003 - Page 188

an express covenant to maintain the heating and air
conditioning system for a commercial leasehold. The
tenant rectified the problem and brought an action to
recover from the landlord the expenses incurred to repair
and replace the air conditioning unit. The court stated:~7
Where the landlord has covenanted to make
repairs and fails to do so, the tenant, after giving
reasonable notice to the landlord, may make the
repairs and recover the cost of such repairs from
the landlord or he may deduct the cost from the
rent.
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landlord is similarly precluded from self-help regarding
possession.29 If the tenant finds this result unacceptable,
it can negotiate the right of setoff into the lease. It would
seem, therefore, that unless the parties agree in the lease
that the tenant’s obligation to pay rent should be
dependent, or that the tenant is entitled to setoff in the
event of breach, there is no overriding equitable reason
to interfere with the impact of the independent covenant
doctrine upon the landlord/tenant relationship.

Moreover, the policy reflected in the independent
covenant doctrine has an important practical benefit in
that landlords can lease commercial property with less
Here, the Court of Appeals appeared to endorse
concern about the financial condition of the tenant. The
setoff as a remedy available to tenants in the commercial
landlord relies upon the summary nature of its eviction
context.
remedy to provide economic protection. This results in
greater access to real estate by businesses with marginal
The courts’ reasoning was not well articulated in
credit. If the tenant can withhold rent, the landlord must
either opinion. The cursory analysis by the Court of
focus more closely on the tenant’s financial condition or
Appeals in Detroit Marine Terminals bears two striking
the size of the security deposit to ensure ultimate collection
defects. First, it fails to consider the historical context of
of the rent obligation. Correspondingly, banks and other
the Reaurne decision. At the time Reaume was decided, financial institutions that loan money to landlords directly
the landlord/tenant courts were without equity jurisdiction,
rely upon the projected income from rent. Any change in
which might explain the Reaume Court’s comment28 that policy that undermines such reliance impacts the
"this proceeding was not one in which, even if the
availability and cost of real estate financing, which in turn
amount of the rent was in issue, there could be any
affects rental rates. Incorporating setoff as a defense
deduction of offsets .... " Because the district courts now
could, in fact, negatively impact tenants by making
have equity jurisdiction, this reasoning may no longer be
leaseholds more difficult and expensive to obtain.
applicable. Secondly, setoff has been consistently allowed,
despite the independent covenant doctrine, in actions to
Finally and most importantly, setoff was not made a
collect rent outside the eviction context. The fact that the
defense
to eviction by the Act.3° The statutory defenses
covenants are independent is not in itself determinative.
to termination are set forth in Section 5720. The courts
However, the dictum in Anchor Inn provides no better
are not allowed to extend these statutory defenses beyond
support in favor of setoff. First, Anchor Inn did not
their explicit language.31 The controlling maxim of statutory
involve an action for eviction. Second, the Anchor Inn
construction is exp.ressio unius est exclusio alterius (express
Court failed to address or even cite the Michigan cases
mention in a statute of one thing requires the exclusion
addressing the issue. Although Anchor Inn is often cited
of other similar things),a~ In Detroit u. Township of
by tenants, it is absurd to suggest that it provides meaningful
Redford,~ the Michigan Supreme Court set forth the
guidance on the setoff question in the termination context.
"conclusive rules" to be applied in statutory construction.
The
court held that: (1) the express delineation of a right
Because the issue has yet to be adequately analyzed
or
liability
in a statute implies the exclusion of other
in a published opinion, trial courts will be required to
similar
things,
and (2) if a statute covers the whole subject
examine the underlying policies for guidance. The policy
there
is
no
room
for any other rule by implication.
expressed in the independent covenant doc~ine requires
Accordingly,
the
legislature
set forth in Section 5720 all
the tenant to continue paying rent despite a breach by the
of
the
defenses
that
preclude
eviction,
and the parties are
landlord. No Michigan court has criticized the fairness of
~4 Moreover, the Michigan
limited
to
those
defenses.
this doctrine in the commercial context. There is nothing
Supreme Court Ion9 ago determined that the "object of
inherently inequitable about requiring the tenant to
the statute in providing an adequate and summary method
continue paying rent, since it is, after all, continuing to
of obtaining possession would be frustrated if the tenant
use the property. Moreover, the doctrine does not leave
could assert defenses of this character."3~ The legislature
the tenant without remedy; rather, it requires the tenant
did not add setoff as a defense and no such defense to
to pursue its rights through the courts, not through selfeviction was ever allowed under prior Michigan law.~6
help. This does not seem unjust, particularly since the
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In conclusion, the issue of setoff as a defense to
termination should be resolved solely by reference to the
lease. Setoff is one of several remedies that the tenant
may negotiate into the lease. Where remedies have been
omitted by the parties, they do not arise by implication.37
This is particularly true where the lease also contains a
merger clause.3a The courts have no power in equity to
reform a lease if its terms comply with the intent of the
parties.39 The parties were free to negotiate their rights
before the lease was executed and the courts should not
act to supplement those rights absent a statutory mandate.4°
The Tenant’s Right of Redemption
Redemption involves "[t]he act or an instance of
reclaiming or regaining possession by paying a specific
price.’’41 The Act establishes redemption as a statutory
right under certain limited circumstances. For example,
if the landlord proceeds with a nonpayment action under
Section 5714(1)(a), the tenant clearly has a right of
redemption.42 If the landlord has, however, exercised a
contractual termination as a consequence of such
nonpayment, the tenant’s right of redemption is less
certain.~
In addition to eviction for nonpayment under Section
5714(1)(a), the landlord may elect to pursue a termination
action under Section 5714(1)Ic). There are two grounds
that a landlord may use to terminate a lease due to
nonpayment. First, there is an express statute that allows
the landlord to terminate a tenancy by giving the tenant
a written seven-day notice to quit "if the tenant neglects
to pay rent on a lease at will or otherwise.’’~4 This statute
is effectuated through Section 5714(1)(c}(iii). Second, a
lease may establish its own power of termination,4s which
is effectuated by Section 5714(I)(c)(i).
The distinction between a termination action under
Section 5714(1)(c) and a nonpayment action under
Section 5714(1)(a) is that a termination action seeks to
terminate all the tenant’s contractual rights, not just the
tenant’s right to possession. Such rights could include, for
example, a provision precluding the landlord from leasing
space to other tenants in a shopping center for a specific
use, such as a restaurant or party store.
Regardless of the basis for eviction, the tenant’s right
of redemption is established by Sections 5741 and 5744(6).
Section 5741 provides: If it is found that the plaintiff is entitled to
possession of the premises, in consequence of
the nonpayment of any money due under a
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tenancy.., the jury or judge making the finding
shall determine the amount due or in arrears at
the time of trial which amount shall be stated in
the judgment for possession .... The statement in
the judgment for possession shall be only for the
purpose of prescribing the amount which, together
with taxed costs, shall be paid to preclude issuance
of the writ of restitution.
Section 5744(6) goes on to provide:
When the judgment for possession is for
nonpayment of money due under a tenancy...
the writ of restitution shall not issue if, within the
time provided, the amount as stated in the
judgment, together with the taxed costs, is paid
to the plaintiff ....
It is not entirely clear whether these sections are
intended to apply to termination actions, or only to
nonpayment actions under Section 5714(1)(a). The use
of the broad phrase "in consequence of the nonpayment
of any money due" would seem to extend the right of
redemption to those termination actions where the
termination right was triggered by nonpayment. Further,
Section 5744(6) does not expressly limit its application
to nonpayment actions under Section 5714(1)(a). This is
particularly noteworthy because other sections of the Act
do make cross-reference where the drafters deem it
important. For example, Section 5718 refers to Section
5716 to specify the type of demand under consideration.
Similarly, the definition of "just cause" contained in
Section 5775(2)(f) expressly cross-references Section
5714(1)(a). The broad language and lack of any limiting
cross-reference suggests that Sections 5741 and 5744(6)
were intended to extend their redemption protections to
termination actions based on simple nonpayment.
This is also the conclusion of the only court to
address the issue. In the case of In re O.kl. Holding,~ the
Bankruptcy Court for the Eastern District of Michigan
undertook an analysis of termination and redemption
under Michigan law. The case involved a debtor-tenant’s
right to cure its default and assume a commercial lease.
Having found Michigan’s law concerning termination to
be unclear, the Bankruptcy Court determined that
resolution of that issue was unnecessary, because Section
5744(6) granted the tenant an absolute right of redemption.
The court did not note any uncertainty about Section
5744(6)’s application to termination actions. Moreover,
the court’s decision is consistent with Michigan’s long
standing public policy:47

Winter 2003 - Page 190

The common-law doctrine of forfeiture, being
founded on strict feudal principles, is now believed
to be unjust in many respects, and not applicable
to the present state of society, and an interpreration which creates a forfeiture is not to be
favored, and statutes creating penalties and
forfeitures should receive a strict construction.
Courts do not favor forfeitures, and equity will
not assist the recovery of a penalty or forfeiture,
or anything in the nature of a forfeiture. It has for
a very long period been the policy of the law, and
courts have felt it their duty in administering the
law, so far as possible, to limit the effect of a
clause or provision in a lease or statute by which
a forfeiture is created.
It would appear from the language of the Act that the
tenant has a statutory right of redemption where the
termination is based on nonpayment.
This analysis does not, however, necessarily apply to
terminations based on chronic nonpayment. This
distinction is illustrated by Section 5775, which allows the
termination of a tenancy in a mobile home park for "just
cause." Section 5775(f) defines just cause to include the
tenant’s failure to make timely payment of rent or other
charges "on 3 or more occasions during any 12-month
period, for which failure the owner or operator has served
a written demand for possession for nonpayment of rent
pursuant to section 5714(1)(A) and the tenant has failed
or refused to pay the rent or other charges within the time
period stated in the written demand for possession." The
Act embraces a distinction between occasional and chronic
nonpayment, the latter being just cause for termination.
In such instances, the judgment of possession is not
simply for nonpayment of money due, but rather supports
a termination for just cause based on chronic defaults
over an extended period of time.48
In the context of a single instance of nonpayment,
however, it would seem that the tenant’s right of
redemption should be the same regardless of whether the
landlord brings a nonpayment action, a statutory
termination action, or an action based on a power of
termination contained in the lease. To hold otherwise
would be to leave the issue of redemption solely in the
hands of the landlord, based on its unilateral choice of
proceeding. If the legislature had intended such a result,
it would have clearly stated so, particularly in light of the
long-standing public policy requiring statutes to be
construed against forfeiture. Instead, the Act employs
broad, unqualified language when discussing redemption.
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Conclusion
The existing case law suggests that the landlord’s
breach does not excuse a commercial tenant from paying
all or any portion of the rent, absent an express agreement
to the contraw. The case law also suggests, however, that
the tenant should be entitled to redeem its tenancy when
the court enters a judgment against it, at least where the
nonpayment has not been chronic. Because a breach by
the landlord will not typically excuse payment by the
tenant, caution should be exercised when advising
commercial tenants to withhold rent. The ramifications
can be severe if the landlord uses the breach to justify
termination of a valuable leasehold interest. Correspondingly, if some covenant or obligation is of great
importance to the tenant, the tenant should take care to
make the landlord’s performance a dependent covenant
under the lease.
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NOT ANOTHER DAY AT THE BEACH MICHIGAN’S NEW GREAT LAKES SHORELINE
MAINTENANCE REGULATIONS

by Patricia Paruch

Falling water levels in the Great Lakes since the mid1990s have stranded boaters, curtailed the fishing industry,
and placed many Michigan recreation and tourist-related
businesses in distress. Where sandy beaches once formed
a vacation-friendly buffer between upland property and
the water’s edge along Michigan’s 3,177 mile Great
Lakes shoreline, mucky exposed lake bottomland and
quickly-sprouting wetland plants have appeared over
wide stretches of the shore. In many areas, rotting aqueous
vegetation, dead fish, and trash have been exposed to
open air along lengthy stretches of the beach. Swimmers
and boaters frequently have no easy access across the
sand to open water, and the new vegetation often obscures
shoreline vistas and further limits use of the beach.
To compensate, Great Lakes shoreline property
owners began what has become known in the vernacular
as "beach grooming" or "beach maintenance" - removing

vegetation, raking and mechanically leveling the sand,
and constructing walkways across the exposed lake
bottomland adjacent to shoreline properly. Many shoreline
owners mistakenly believed that as the upland property
owner, their ownership interest extended across this
exposed lake bottomland all the way to the water’s edge,
and that they had legal authority to perform all of these
beach maintenance activities without any government
regulation similar to riparian owners of inland lakefront
property in Michigan. Only when shoreline owners began
to receive cease and desist orders from either the Michigan
Department of Environmental Quality (MDEQ) or the
U.S. Army Corps of Engineers (the "Corps of Engineers"
or the "Corps"} did shoreline owners and businesses
become aware that much of what they were doing was
illegal and potentially destructive to natural resources
held in the public trust by the state of Michigan.

* Patricia Paruch is an associate of Kemp, Klein, Umphrey, Endelman & May, P.C. and a member of the State Bar
of Michigan Environmental Law and Real Property Law Sections and the ABA Section of Natural Resources, Energy
and Environmental Law. She is the current Liaison Representative between the SBM Real Property Law Section
Council and the SBM Environmental Law Section Council. She is a graduate of the University of Detroit Mercy and
Wayne State University Law School and concentrates her practice in the areas of environmental, municipal and land
use law.
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As regulatory enforcement prohibiting most shoreline
maintenance in early 2003 became more contentious,
the Corps of Engineers and MDEQ formed a "Shoreline
Task Force" composed of staff from the Michigan
Departments of Environmental Quality and Natural
Resources, the Corps of Engineers and U.S. Fish and
Wildlife Service, Michigan United Conservation Clubs
and similar non-profit environmental organizations, along
with representatives from Michigan’s Congressional
delegation, to discuss beach maintenance and to make
recommendations for policy changes. Following the
publication of the Task Force’s "Consensus Docu, ment’u
on April 8, 2003, legislation to amend relevant Michigan
statutes was introduced. On June 17, 2003, Governor
Jennifer Granholm signed into law Public Act 14 of 2003,
which authorizes certain beach maintenance activities
along the Great Lakes and Lake St. Clair shoreline. PA
14 also streamlines the MDEQ approval process for other
beach maintenance activities that still require a permit
under Michigan law.
The relief supplied by PA 14 is limited. The new
amendments do not apply to coastal wetland areas above
the ordinary high water mark of the Great Lakes, inland
lakes (such as Lake Charlevoix) or inland wetlands, or
connecting channels such as the St. Clair and Detroit
Rivers?
Federal regulations and restrictions pertaining to
activities on the shoreline of navigable waters remain
unchanged, and relevant state regulations were eased
only slightly. Permits from MDEQ as well as the Corps of
Engineers are still required for many types of beach
maintenance activities. MDEQ and the Corps have
developed a "Joint Permit Application" to streamline the
process in certain instances, but existing federal regulations
frequently still require review and approval by both
agencies.
Even after the passage of PA 14, the regulatory
framework for Great Lakes shoreline matters remains
complex. Jurisdiction is shared between the federal and
state governments, and numerous federal and state statutes
with their companion implementing regulations still apply.
This article will describe the two federal statutes and the
four Michigan statutes that have greatest regulatory
authority over beach maintenance activities along the
Michigan shoreline, and will further describe the 2003
amendments to the Michigan Natural Resources and
Environmental Protection Act (MNREPA), Part 303
(Wetlands) and Part 325 (Great Lakes Submerged Lands)
contained in PA 14, which now regulate beach
maintenance.
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Federal Authority
for Beach Regulation
1. Rivers and Harbors Act of 1899 33 USCA 401 et seq.
The Rivers and Harbors Acts of 1890 (superseded) and 1899s grant to the Secretary of the Army
broad authority over all "navigable waters of the United
States."4 Implementing federal regulations define navigable
waters as "those waters that are subject to the ebb and
flow of the tide and/or are presently used, or have been
used in the past, or may be susceptible to use, to transport
interstate or foreign commerce."s Navigable waters include
the Great Lakes~ and almost all Michigan rivers and
streams that discharge into the Great Lakes that are
currently used, or which historically have been used, for
interstate or intrastate commerce.7
Since 1890, the Secretary of the Army has delegated
the authority to regulate activity in navigable waters to
the Corps of Engineers. Initially, the Corps’ regulatory
authority extended to engineering issues directly related
to navigation within the navigable waters. In 1968, the
scope of the Corps’ authority was broadened to include
"protection and utilization of important resources"8 such
as shoreline maintenance and protection.
The Corps "is a highly decentralized organization.
Most of the authority for administering the regulatory
program has been delegated to the thirty-six district
engineers and eleven division engineers" in District and/
or Division Offices located throughout the U.S.9 In
Michigan, the Corps maintains a District Office in
downtown Detroit as well as Field Offices in Detroit,
Grand Haven, Bay City, Marquette, and Sault Ste. Marie.
The geographic extent of the navigable waters under
the Corps of Engineers’ jurisdiction extends to the "ordinary
high water mark" of each navigable body of water, which
is "that line on the shore established by the fluctuations
of water and indicated by physical characteristics such as
clear, natural line impressed on the bank, shelving, changes
in the character of soil, destruction of terrestrial vegetation,
the presence of litter and debris, or other appropriate
means that consider the characteristics of the surrounding
areas.’u° Land below the ordinary high water mark of a
specific body of water includes the wetlands adjacent to
the water.11 In 1977, the Corps conducted an engineering
survey of the Great Lakes to confirm the established
elevation contours for the ordinary high water mark of
each lake. Copies of the survey are available in Corps
District and Division offices.
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The ordinary high water mark does not fluctuate as
actual water depths ebb and flow, but remains constant
at the level set by the 1977 survey. As the Great Lakes
have receded in recent years, the exposed lake bottomland
between the ordinary high water mark and the water’s
edge in some areas has become wetland characterized
either by sand and rocks or by mucky areas with emergent
plants. While it may appear that the shrinking waterline
is inadvertently adding fee simple acreage to the riparian
owner’s property, in fact this exposed lake bottomland
below the ordinary high water mark remains "navigable
waters" under the jurisdiction of the federal government.
Section 10 of the Rivers and Harbors Act regulates
construction (piers, docks, breakwaters, utility transmission
lines), dredging or excavation, filling, or other deposition
of materials in, over, or under coastal areas and certain
other waters, or any work that would affect the course,
location, condition, or capacity of those waters.12 Any
person planning to construct any type of structure below
the ordinary high water mark, including a rocky pathway,
must apply for and be granted what the Corps refers to
as a "Section 10" permit for the activity. Federal regulations
for the federal permit program are located at 33 CFR
320-331. The Corps of Engineers may issue either
nationwide permits (path construction and/or dredging
and filling), regional permits (leveling of sand), individual
permits with public notice (removal of vegetation), or
letters of permission.13 Currently, the Corps does not
require a permit for mowing of vegetation in regulated
areas. Nationwide Permit Nos. 18 and 19 (minor dredge
and fill up to 25 yards) and No. 14 (path construction
from upland directly to water’s edge) are currently in
effect, but individuals contemplating activity must receive
written permission from the Corps before commencing
work lakeward of the ordinary high water mark.
The Corps of Engineers and MDEQ have developed
a "Joint Permit Application" to facilitate the permit
application process for activities requiring both a state
and federal permit, which includes many of the activities
discussed above.14 Completed permit applications are
initially sent to MDEQ-Geological and Land Management
Division, Permit Consolidation Unit, for initial review,
which MDEQ estimates will take from 15 to 45 days to
complete. If MDEQ approves the application at this initial
stage, it is sent to the appropriate MDEQ District Field
Office, and also to the appropriate Corps of Engineers
District Office if federal permits are required, for site
inspection and final processing. MDEQ and the Corps
estimate that final permit approval should be issued in an
additional 60 to 90 days from the initial MDEQ review.Is
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In response to one of the concerns raised during the
Task Force discussions, on May 20, 2003, the Corps of
Engineers Detroit District Office issued a "Michigan
Regional Permit for the Leveling of Sand," which will
remain in effect until May 14, 2007.16 The specific activity
regulated by this Regional Permit is the "redistribution of
unstable and unconsolidated sand that is repeatedly
being deposited, through wind and/or wave action, against
bulkheads and/or being deposited up onto riparian owners’
landscaped lawns, and/or creating unlevel formations
that make it more difficult to access the shoreline." 17
Mechanical equipment can be used as long as the sole
purpose is to level the sand. Persons proposing to conduct
sand leveling must still submit an application for "Minor
Residential Shore Activities," or pages 1 and 2 of the
MDEQ/Corps of Engineers Joint Permit Application, along
with a location map, a plan view and a written description
of the proposed work, to receive written authorization to
proceed prior to the commencement of work. The Corps
will conduct a site inspection to verify the site conditions.
The Corps estimates that it will authorize activities within
5 to 15 work days from receipt of an administrativelycomplete application.18
2. Clean Water Act - 33 U$CA 1251 et seq.
The federal Clean Water Act regulates the discharge
of "pollutants" into "navigable waters.’u9 The Clean
Water Act defines navigable waters as "waters of the
United States, including the territorial seas.’’2° Navigable
waters as defined in the Clean Water Act encompass the
Great Lakes and their tributaries, including adjacent
wetlands. "Pollutants" include, among other things,
dredged material, solid waste, rock, sand, biological
materials, and agricultural waste.21
The Clean Water Act prohibits the discharge of
dredged or fill material into navigable waters and adjacent
wetlands except at specified disposal sites identified in a ¯
permit.2~ A permit for this disposal activity is known in the
vernacular of the federal agencies as a "Section 404
Permit," from Section 404 of the predecessor Federal
Water Pollution Control Act of 1972. Permits are issued
by the appropriate agency under "Section 404(b)(I)
Guidelines.’’~3
Under provisions of both the Clean Water Act and
the older Rivers and Harbors Act, USEPA and the Corps
have overlapping jurisdiction to regulate discharge
activities that may impact wetlands. The federal agencies
regulate wetland permits in most states, but in Michigan,
MDEQ has been approved by USEPA to issue Section
404 permits.24 Permits issued by MDEQ are still subject
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to USEPA review and comment.2~ Even though general
authority over wetlands contiguous to navigable waters
has been delegated to MDEQ,26 permits for dredging and
otherwise depositing material into navigable waters are
still under the jurisdiction of the Corps of Engineers
through Section 10 permits described above. As a result
of this overlapping authority, oversight of a proposed
activity that may impact a emergent shoreline wetland as
well as the adjacent navigable waters of a Great Lake,
such as construction of a path from the shore to the
water’s edge, is frequently shared among USEPA, the
Corps of Engineers, and MDEQ.
State Authority for
Beach Regulation
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water mark for Lakes Michigan and Huron in the Great
Lakes Submerged Lands Act is 579.5 feet, but the surveyed
elevation of the ordinary high water mark that is recognized
by the Corps for both Lakes is 580.5 feet. Both MDEQ
and USACE recommend that persons interested in the
exact location of the ordinary high water mark on a
specific parcel of property contact both agencies for
assistance.
While the shoreline owner exercises some use and
control over exposed lake bottomland for recreational
activities and incidental household use,~2 almost all other
activities between the ordinary high water mark and the
water’s edge require state and/or federal permits. PA 14
provided some limited exceptions to this general rule as
discussed below.

1. Great Lakes Submerged Lands Act
2. Wetlands Protection Act
When the Michigan Territory and the other Northwest
Territories were officially transferred from British to
American possession in 1796, the transfer of land included
the unpatented lands under the adjacent Great Lakes.
When Michigan achieved statehood in 1836, the state
became the holder of the unpatented land beneath the
Great Lakes in public trust .27
Unlike Michigan common law, which grants to riparian
owners along inland lakes certain ownership rights to
land beneath adjacent lakes and streams, early Michigan
court decisions confirmed that property owners along the
Great Lakes only own title to the ordinary high water
mark of the adjacent Great Lake.28 Michigan codified this
rule in 1955 in the Great Lakes Submerged Lands
Act, now Part 325 of MNREPA.29 In Michigan, the
riparian owner has exclusive use of the area between the
ordinary high water mark and the water’s edge, but title
to this area is held by the state in public trust.3°
Part 325 specifies the ordinary high water mark for
each of the Great Lakes at the following elevations above
sea level: Superior, 601.5 feet; Michigan and Huron,
579.8 feet; St. Clair, 574.7 feet; and Erie, 571.6 feet.31
Maps of most of the shoreline areas with designated
ordinary high water mark locations are available from
MDEQ District offices.
For those who need to determine the exact location
of the ordinary high water mark for a specific parcel, it
is important to note that the ordinary high water mark as
surveyed and established by the Corp of Engineers in
1977 is one foot higher than the State of Michigan’s
ordinary high water mark as set forth in the Great Lakes
Submerged Lands Act. For example, the ordinary high

The Goemaere-Anderson Wetlands Protection
Act of 1979, now Part 303 of MNREPA33 (Wetlands
Act), regulates activity in wetlands, which are defined as
"land characterized by the presence of water at a frequency
and duration sufficient to support, and that under normal
circumstances does support, wetland vegetation or aquatic
life, and is commonly referred to as a bog, swamp, or
marsh, and which is... contiguous to the Great Lakes
or Lake St. Clair.TM Under this definition, Great Lakes
bottomland that becomes exposed as the water levels
drop is regulated wetland.
The Wetlands Act requires a permit from MDEQ to
place fill material, dredge, or remove soil in a wetland,
to construct, operate, or maintain any use or development
in a wetland, or to drain surface water from a wetlandP~
MDEQ may not approve a permit unless the Department
determines that the issuance of a permit is in the public
interest, that the permit is necessary to realize the benefits
derived from the activity, and that the activity is otherwise
lawful. The Wetlands Act further provides that in
determining whether the activity is in the public interest,
MDEQ must balance the benefits that "reasonably may
be expected to accrue from the proposal.., against the
reasonably foreseeable detriments of the activity.’’~ The
following general criteria shall be considered in this
balancing test: relative public or private need for the
activity; the availability of feasible and prudent alternative
locations and methods; the extent and permanence of
detrimental effects on public and private uses; the probable
impact in relation to the cumulative effect created by
other uses in the watershed; the size of the wetland being
considered; the amount of remaining wetland in the
general area; proximity to any waterway; and public and
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private economic value to the general area. PA 14 also
provides certain exceptions to these permit requirements
as described below.
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dune areas are available at MDEQ District offices and on
the MDEQ website.
2003 Amendments - PA 14

3. Shoreland Protection and Management Act
1. Beach Maintenance

The Michigan Shoreland Protection and ManagePA 14 of 2003 amended both Part 303 (Wetlands
ment Act of 1970, now Part 323 of MNREPA, protects
Protection)
and Part 325 (Great Lakes Submerged Lands)
"shoreland" areas, which are "land areas, water, and
to
allow
certain
"beach maintenance activities" between
land underneath the water that is in close proximity to the
the
ordinary
high
water mark and the water’s edge without
’’37
shoreline of a Great Lake or connecting waterway.
a
permit
from
MDEQ.
The following very carefully crafted
This statute protects both "high risk areas" that are
exceptions
are
now
allowed
under state law:4~
subject to erosion and "environmental areas" that are
areas necessary for the preservation and maintenance of
The top four inches of the sand or soil can
fish and wildlife populations.38 MDEQ has designated
be groomed to remove debris such as dead
118 environmental areas along the Great Lakes shoreline.
vegetation, trash, shells, and dead fish, as
Maps of the environmental areas are available at MDEQ
long as plant roots are not disturbed or
District offices and on the MDEQ website at
destroyed.
www.michigan.gov/deq.
bo

MDEQ must notify each local unit of government of
the existence of any designated environmental area that
lies within the local unit’s jurisdiction. The statute requires
each affected local unit of government to formulate use
regulations necessary to protect the environmental area,
which usually become a segment of the local zoning
ordinance.39 A permit from MDEQ and local government
approvals are required for certain activities in
environmental areas pursuant to administrative rules.4°
Other activities that would adversely impact fish and
wildlife populations, such as removal of some types of
vegetation, are prohibited.41

Vegetation can be mowed to a height of not
less than two inches, limited in area to the
width of the adjacent property or 100 feet,
whichever is less. Mowing cannot disturb
soil or plant roots. An MDEQ permit is
required for mowing in excess of what is
allowed at a special permit application fee of

4. Sand Dune Protection
and Management Act
In 1989, the Michigan Legislature identified 80,000
acres of sand dunes along the Lake Michigan and Lake
Superior shorelines as a particularly fragile and unique
resource worthy of state protection in the Sand Dune
Protection and Management Act, now Part 353 of
MNREPA.42 Critical dune areas typically lie within two
miles of the ordinary high water mark of these two Great
Lakes. In conjunction with the environmental and high
risk areas discussed above, critical dune areas are further
regulated by local zoning ordinances.~3
Some activities, such as limited mining activities,
require permits from both MDEQ and the local unit of
government.~ Other activities in critical dune areas, such
as the removal of most types of vegetation, are prohibited.*~
Beach maintenance activities authorized by PA 14 are
also prohibited in critical dune areas. Maps of critical

Sand in areas that are predominantly free of
vegetation can be leveled either manually or
mechanically as long as the natural shoreline
contours are not altered. Sand that has blown
onto upland portions of property, such as
along a seawall, can be spread onto exposed
bottomland.

$50.

do

eo

"De minimis" amounts of vegetation, except
for threatened or endangered species, can
be removed by hand. MDEQ considers group
efforts or the hiring of workers to clear an
area of vegetation to be beyond the scope
of "de minimis manual removal" and
prohibited.47
A temporary pathway directly to open water
can be constructed as long as the path is
constructed from sand and pebbles from the
exposed unvegetated bottomland and does
not exceed six feet in bottom width. Pathways
can cross swales of standing water.

All other beach maintenance activities not specifically
listed above still require a permit from MDEQ. All of these
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activities are prohibited if threatened or endangered species
are impacted or if they would occur in a designated
environmental area or critical dune area.~
Except for the mowing of vegetation, all of the
activities listed above still require a permit from the Corps
of Engineers. The Corps has developed a two-page
"Michigan Permit for Minor Residential Shore Activities,"
which can be downloaded from the Detroit District website
at www.lre.usace.army.mil/ . There is no fee for this
application.
2. Vegetation Removal
in Designated "Pilot Areas"
PA 14 also provides that property owners in two
designated "pilot areas" may remove certain types of
vegetation from exposed lake bottomland.49 On June 17,
2003, MDEQ Director Steven E. Chester designated the
two pilot areas as the Saginaw Bay shoreline from Au
Sable Point in Iosco County to Point Aux Barques in
Huron County, and the Grand Traverse Bay shoreline
between Leelanau State Park in Leelanau County east to
the Antrim/Charlevoix County line.s° Property owners in
these areas must submit a written request to the appropriate
MDEQ District Officesl and receive a "letter of approval"
from MDEQ before beginning vegetation removal
activities,s2 PA 14 stipulated that there be no fee to
receive a letter of approval.
MDEQ may issue a letter of approval if the request
meets three of the four following criteria: I) removal of
vegetation will occur in areas that are predominantly
sand, rock, or pebbles, or in areas that are predominantly
vegetated by non-native or invasive species; 2) the area
in question must have met the characteristics of criterion
I as of January 1, 1997; 3) removal of the vegetation will
not violate state or federal endangered or threatened
species laws; 4) the area in question is not a designated
environmental area.ss The area in which the removal of
vegetation under this section may occur cannot exceed
50% of the width of the property lakeside frontage or 100
feet, whichever is greater,s4
MDEQ must issue an approval letter within 10 working
days of receipt of a completed request. Once issued, an
approval letter is valid through June 4, 2006.ss Examples
of non-native or invasive plant species that can create
nuisance conditions along the shoreline that can be
removed under this program are purple Ioosestrife and
the common reed (phragmites australis). Diagrams and
descriptions of these plant species are available on the
MDEQ website.
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The removal of vegetation from larger areas, as well
as large-scale and/or mechanical removal of vegetation
outside of these two pilot areas, still requires a permit
from MDEQ, but PA 14 reduced the permit application
fee for areas up to 100 feet wide, or the width of the
property, whichever is less, to $50.00.s6 The fee for a
permit for removal in larger areas remains at $500.00.
Vegetation cannot be removed from critical dune areas
under this pilot program except in compliance with state
and local regulations and procedures,s7 Alteration or
removal of vegetation beyond the water’s edge
(underwater) still requires a permit from MDEQ. Areas
that are fully vegetated during the growing season, or that
have mucky soils or other non-sandy soil types, do not
meet the description in PA 14 and will require an MDEQ
permit for removal activities.
Any removal of vegetation either inside or outside of
a pilot area also requires an individual permit with public
notice from the Corp of Engineers.~ The Corps treats
"mowing" of vegetation differently than "removal" of
vegetation for permit purposes: mowing does not require
a permit from the Corps, but removal does.
Conclusion
Even with the passage of PA 14, the regulatory
scheme pertaining to beach maintenance activities along
the Great Lakes shoreline remains complex. Practitioners
should advise shoreline property owners that they will still
need the cooperation and approval from the local unit of
government, MDEQ, and the Corp of Engineers in order
to conduct almost any beach maintenance activity. PA
14 eased the regulatory approval process for some areas,
especially the pilot areas along Grand Traverse and
Saginaw Bays, but since the state of Michigan owns the
shoreline areas below the ordinary high water mark, most
shoreline activities by upland property owners will remain
highly regulated no matter how much the water levels of
the Great Lakes ebb and flow.
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STOKES REDUX

by Mark S. Frankel*

This article, is a follow-up to my article Advising
Clients after Stokes (which appeared in the Summer,
2001, Michigan Real Property Review, Vol. 28, No. 2),
regarding the Michigan Court of Appeals’ decision in
Stokes v Millen Roofing Company,I which addressed
issues regarding the recovery of monies by unlicensed
residential contractors. The article will discuss the new
holding in Stokes by the Michigan Supreme Court,2
which reverses the Court of Appeals and trial court
decisions. The article will also address potential strategies
for homeowners faced with liens filed by unlicensed
contractors, and what unlicensed contracts can do to
protect themselves.
Stokes
The Stokes facts are straightforward. Mr. and Mrs.
Stokes hired Millen Roofing, an out-of-state roofing

contractor, to install a slate roof on their home. Millen did
not have a Michigan Builder’s License, but was assured
by the Stokes that it was not necessary or that they would
take care of it. Shortly after the work started a dispute
arose between the parties regarding the installation, socalled "artistic differences." Millen stopped work on the
job. Stokes and Millen resolved their differences and
Millen completed the work. Stokes then refused to pay
Millen. Millen responded by filing a construction lien.
Stokes sued Millen on a quiet title action to vitiate the
lien. Millen countersued for breach of contract and for.
foreclosure of its construction lien.
The trial court dismissed all of Millen’s initial
counterclaims and vacated the construction lien, pursuant
to MCL 339.2412, based upon Millen’s status as an
unlicensed residential contractor. The trial court allowed
Millen to amend its counterclaim, which it did, adding 11

* Mark S. Frankel, who was involved with his family’s residential development and building business during his formative
years, is a 1988 graduate of Wayne State University Law School and a shareholder at Couzens, Lansky, Fealk, Ellis,
Roeder & Lazar, P.C. His practice is concentrated in general commercial litigation, including representing municipalities,
homeowners, builders and subdivision and condominium associations in: condemnation actions, boundary disputes,
construction disputes, plat vacations and modifications, and general real estate litigation. He has acted as a facilitative
mediator in real estate and construction matters in Oakland and Macomb counties.
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counts. The trial court then dismissed all but two of
Millen’s claims, those being for an accord and for claim
and delivery. At the conclusion of trial the court fashioned
a rather extraordinary remedy. Millen would be permitted
to remove the roof upon payment of $52,934 to an
escrow agent. Upon removal of the roof, the monies
would be paid to Stokes. If Millen made the escrow
payment, Stokes could elect to keep the roof upon payment
of $112,269 into the escrow account. The escrowed
monies would then be paid to Millen. Stokes appealed.
The Court of Appeals, bound by Republic, Bank v
Modular One LLC,3 reluctantly affirmed the decision of
the trial court. In a rather scathing opinion Judge Martin
Doctoroff discredited Republic Bank and called for its
reversal.
Stokes had great appeal on two levels. From a
practical outcome perspective, the result in the Court of
Appeals decision in Stokes seems to reward Millen not
just for one illegal act, unlicensed residential construction,
but by proving that two wrongs can make a right. Miilen
was rewarded because it also filed a construction lien that
violates the Michigan Construction Lien Act. Without the
filing of the improper lien, Millen would not have faced
the quiet title action that allowed its counterclaim.
Stokes also presented an interesting procedural
posture. By the enactment of MCR 7.215(H) (now MCR
7.215(I)), the Court of Appeals was bound by Republic
Bank. Prior to the enactment of MCR 7.215, the Court
of Appeals could have essentially ignored the holding in
Republic Bank. The Stokes opinion could have set into
motion the creation of a special panel of the Court of
Appeals to resolve the conflicts raised in Stokes by Judge
Doctoroff. However, the Court of Appeals declined to
create a special panel and the parties sought leave from
the Michigan Supreme Court, which was granted.
The Supreme Court overruled the holding Republic
Bank and found that Millen was not entitled to equitable
relief once it was determined that its lien was not valid.
We hold that Millen Roofing Company’s failure
to obtain a residential builder’s license constitutes
a bar to its seeking compensation for installing
slate on the Stokes’ roof, pursuant to MCL
339.2412. Also, because Millen was unlicensed,
its construction lien was invalid. Finally, Millen
cannot have equitable relief because any such
relief would allow equity to be used to defeat the
statutory ban on an unlicensed contractor seeking
compensation for residential construction.4
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The Michigan Supreme Court also distinguished
Republic Bank and Stokes from Kirkendall v Hecklinger.5
The defendant builder in Hecklinger obtained his interest
in the property as a result of a voluntary conveyance.
Kirkendall transferred his land contract vendee’s interest
in the subject property to his builder, Hecklinger, who
agreed to transfer title back to Kirkendall when the house
was finished. Hecklinger paid the property’s vendor and
actually obtained legal title to the property. Kirkendall
sought the return of the property claiming that Hecklinger
had only an equitable interest because of the contractual
agreement to transfer it back. While the courts agreed
with Kirkendall that Hecklinger’s interest was really an
equitable interest, they also agreed that Kirkendall must
"do equity to gain equity," if he wanted title to the
property. The key here is that Hecklinger obtained his
interest in the property legally. There was nothing illegal
about the transfer of Kirkendall’s interest to Hecklinger.
In Republic Bank and Stokes, both of the defendants
obtained their interest in violation of the Construction
Lien Statute and sought compensation in violation of the
Builder’s License Act. This is where the Supreme Court
has now drawn the line on the application of equity. One
cannot assert equity to defeat a valid statute.
Advising Clients

Advice to a homeowner is greatly eased under the
Supreme Court’s decision in Stokes. If an unlicensed
builder has filed a construction lien against the
homeowner’s property, the lien is invalid. Filing a quiet
title action should provide the necessary relief, and the
lien should be extinguished. Trial courts are now prohibited
from applying equity to this situation and forcing
homeowners to pay unlicensed contractors to extinguish
illegally-filed construction liens. However, litigation is
expensive. Even if a court orders the payment of costs
and fees against a defendant, collectability issues may
thwart actual compensation.
An alternative for homeowners is MCL 750.1128,
which addresses the failure of a lien holder to commence
foreclosure proceedings. A construction lien holder must
file a suit to enforce its lien within one year of the date
the claim of lien is filed.6 If a lien holder fails to start an
action the property owner is entitled to file an affidavit
with the county clerk showing the time when the claim
of lien was recorded and the names of the party on the
claim of lien.~ The county clerk must then examine its
records and, if it appears that no action has been taken
to enforce the lien, the clerk must deliver a certificate of
that fact to the property owner. The property owner may
then record the certificate with the register of deeds,
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"after which the statement or claim of lien shall have no
effect.~’’ This offers a way to avoid litigation and vitiate
the invalid lien rather cheaply. The only drawback is that
the client needs to be willing and able to wait until the
lien is more than one year old.
A problem arises when the client needs to refinance
or is selling the property and cannot wait. Much of the
resolution then will be based upon what the title company
is willing to do. With the new Stokes decision, the client
should be able to negotiate an agreement to indemnify
the title company against this claim until the statute has
run and the certificate obviating the lien is recorded. Even
if this requires the establishment of an escrow in an
amount to cover the lien, it may be a less expensive
alternative than bringing an action to quiet title. The
escrow agreement would have to contemplate release of
the funds to the homeowner once the certificate pursuant
to MCL 570.1128 is recorded so that there would be a
mechanism for the return of the escrowed funds that
would not require a quiet title action.
Representing unlicensed builders presents rather
unique problems. Obviously attorneys are obligated to
advise the unlicensed builder that working for homeowners
is a misdemeanor punishable by a possible fine and/or
imprisonment.9 But clients often do not come seek legal
advice until after they have done the work and have not
been paid. After the Supreme Court’s decision in Stokes,
filing an improper lien no longer has any benefit. In fact,
a builder who files one may face damages for having
clouded the homeowner’s title. All that we can suggest is
that unlicensed builders insist that any contract for services
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that they enter into for residential construction be with the
homeowner’s general contractor and not with the
homeowner personally - provided, of course, that the
general contractor has the appropriate license. This
insulates the unlicensed contractor, as sub-contractors
are not required to be licensed.1°
Conclusion
Stokes presents an opportunity for attorneys to provide
value to clients by steering them around potential pitfalls
and possibly resolving problems created by statutory
proscriptions. The Supreme Court’s decision enforces the
strong consumer protection aspects of the Michigan
Licensing statute.
Endnotes
1. 245 Mich App 44, 627 NW2d 16 (2001).
2. 466 Mich 660, 649 NW2d 371 (2002).
3. 232 Mich App 444, 591 NW2d 335 (1998).
4. Stokes v Millen Roofing Company, 466 Mich 660, 649
NW2d 371 (2002).
5. 403 Mich 371 (1987).
6. MCL 750.1117.
7. MCL 750.1128.
8. MCL 750.1128.
9. MCL 339.601(3).
10. MCL 339.2403(e).
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CASE COMMENTS

Open Space Ordinances
Stayed by Referendum Petition
On October 17, 2003, Attorney General Mike Cox,
(Opinion No. 7143), ruled that a petition filed within 30
days of an open space ordinance being adopted stays the
ordinance until the petition is ruled upon as insufficient
or until voters adopt the ordinance. Support for the
decision is based upon the Township Zoning Act ("TZA"),
which requires townships with zoning ordinances and at
least 1,800 residents to adopt an open space preservation
ordinance subject to voter referendum. The referendum
provisions allow the ordinance to be stayed until a petition
is found insufficient or voters adopt the ordinance. If
voters reject the ordinance, the board is not required to
consider a replacement ordinance.

Court Allows Non-Conforming
Use to Continue
In l~ivonia Hotel v Livonia, (COA docket no. 237609),
__ Mich App __; 2003 WL 22407283, the
Michigan Court of Appeals held that in order for a non-

conforming use to be considered abandoned under a
zoning ordinance, the property owner must have intended
to abandon the use. The owner of the Quality Inn hotel
at one time operated a restaurant in the hotel, which had
been closed since 1995. The owner attempted to reopen
the restaurant and the court held that such actions could
not be considered an abandonment of the use.
The City of Livonia argued that the hotel had to
apply for a waiver to reopen the restaurant and to use the
liquor license because the restaurant was a non-conforming.
use in a zoning district that only allowed hotels and
because the restaurant had been closed for more than
one year. Although the city council had approved the
zoning variance, the mayor vetoed it.
The Wayne Circuit Court held that the city had
authority to disallow the restaurant. The Court of Appeals,
citing previous Michigan Supreme Court rulings, held
that in order to abandon a use, the use must stop and the
owner must take some voluntary action to demonstrate
an intent to abandon the use. In this case, the court held
that because the hotel owner continued to look for a new
operator for the restaurant, such actions demonstrated
the intent to continue the nonconforming use.
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The court further held that the city would have to
approve the use of the liquor license, since the new
restaurant operator would use its own Class C license,
which was different from the Class B license previously
held by the hotel owner. Finally, the court held that the
mayor was prohibited from vetoing the city council’s
zoning decision as the city’s zoning ordinance gave the
council final authority on zoning variance matters.
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not know of grave environmental disasters until far too
late. Whatever fault may be found with (the rule), it
corresponds with the act’s purpose of ensuring the
continuous and proper maintenance of sewage facilities
and is rationally related to that end."

Court of Appeals Allows Local
Government Ban on Nudity at Bars
Court Strikes Down Michigan
Department of Environmental Quality
Rule on Private Sewer Systems
In Lake Isabella Development, Inc v Village of Lake
Isabella and DEQ, (COA docket no. 247156), 2003 WL
22681342, the Michigan Court of Appeals, in a 2 to 1
decision, struck down a Michigan Department of
Environmental Quality rule concerning installation of
private sewage systems. The Court of Appeals’ decision
now allows developers of a housing development to
install and run private water systems without local
government commitment should the development’s owner
fail to run the system properly.
The Village of Isabella declined to adopt a resolution
committing itself to take over developer’s sewage system
in the event the owner was unable to operate it. The DEQ
refused to grant developer permission to build the system
based on the lack of government commitment.
The DEQ argued that its rule, which required local
government support for installation and operation of
private sewage systems, was a legal and efficient
enforcement mechanism. However, the Court of Appeals
disagreed, holding that the DEQ’s rule illegally gave local
governments "veto" power over developments and that
such authority should be solely vested in the DEQ, not
delegated by it to local governments. Such a rule, it
concluded, imposes additional liability and burden on
municipalities and is "contrary to the legislative intent
underlying the enabling statute."
Judge Peter O’Connell, dissenting, argued that the
DEQ’s rule is significant in light of the environmental
consequences of having no public entity to support a
failed private water sewage system. He wrote: "Nothing
could threaten ou~ watersheds more than allowing
haphazard developers to receive permits, build large
sewage retention lagoons, sell their lots and leave the
lagoons’ maintenance to ill-equipped and poorly funded
homeowners and neighborhood associations who would

State law does not preempt local government from
taking action against nudity at liquor license establishments, nor is such activity protected by the U.S.
Constitution. This decision was cited by the Michigan
Court of Appeals in Van Buren Township u Garter Belt,
258 Mich App 594; __ NW2d ~ (2003), which
held that local ordinances that ban nudity at liquor
license establishments are constitutional.
In support of an ordinance passed by Van Buren
Township, which banned nudity in venues that served
liquor, the township argued that the ordinance was based
on the secondary adverse effects of combining nude
entertainment with liquor consumption and that the
ordinance did not completely ban nude entertainment. In
response, lounge owners argued that nude dancing was
a form of expression under the First Amendment.
Furthermore, they argued that the township failed to
show any adverse effects and that the court’s previous
ruling, upholding a similar ordinance from Clinton
Township, had been superceded by two United States
Supreme Court decisions.
The Court of Appeals held that the United States
Supreme Court did not renounce the states’ police power
to "constitutionally regulate appropriate places where
liquor may be sold, including prohibiting nudity at liquorlicensed establishments."
The court looked at the basis for the township’s
decision, which included the township’s concerns with
increased police calls, litter, noise, and studies that had
been prepared on behalf of the township supporting the
notion that sexually oriented businesses caused decreases
in property values and increases in criminal activity. The
court concluded that rational basis scrutiny applied and,
as such, determined that the township’s concerns were
justified and sufficient. As a result, the court found that
the ordinance was constitutional. The court held that
even if intermediate scrutiny was applied, the ordinance
would still be deemed constitutional under the higher
scrutiny level.
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The court further stated that a permanent injunction
is not a prior restraint on speech and that government is
not required to produce studies that they conducted to
show the adverse effects of establishments such as the
one at issue. The court denied the lounge owners’
contention that the process by which one is to obtain a
topless permit from the Liquor Control Commission
demonstrates that local ordinances are prevented from
banning nudity at establishments selling liquor. The court
said that such an interpretation is unreasonable in light
of the express language of the legislature concerning
broad authority of local governments to regulate liquor
trafficking.
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495; 671 NW2d 144 (2003), the court was faced with
dissolution of a limited dividend housing association
under MCL 125.1493(b). The court held that because of
the parties’ relationship in connection with the status of
the loan, the term "dissolution" referenced the relationship
and not the association’s status as an entity separate from
the loan. The court interpreted the ambiguity of the term
"dissolution" to mean that a limited dividend housing
association dissolves when it satisfies its mortgage
obligation to the Housing and Development Authority.
The court concluded that the association was required to
deposit money in accounts in accordance with the loan
agreement and that such money constitutes a surplus.
The Authority was entitled to retain such surplus upon the
dissolution of the association.

Contractor Violated the Michigan
Builders Trust Fund Act Where
Appropriation of Funds was Found
In H.A. Smith Lumber & Hardward Co v Decina,
258 Mich App 419; 670 NW2d 729 (2003), the Michigan
Court of Appeals affirmed the trial court’s award of
attorney fees and finding that contractor and his company
violated the Michigan Builders Trust Fund Act ("MBTFA").
The trial court inferred that contractor appropriated funds
and further found that subcontractors were entitled to an
award of attorney fees under the Construction Lien Act
("CLA"), as they were prevailing parties under the statute.
The Court based its decision in part on the case of People
v Whipple, which involved a criminal prosecution for
violation of the MBTFA, where that court made an
inference of appropriation. In affirming the trial court’s
award of attorney fees, the Court of Appeals held that a
"prevailing party" under the CLA is one who prevails in
a CLA claim or an alternate claim based on the same
injury as that alleged in the CLA claim.
Finally, the court concluded that the trial court erred
in refusing to award mediation sanctions to contractor
against homeowners. The court looked only at the claims
between the homeowner and the contractor and not at
the aggregate of claims. It determined that sanctions were
proper because the verdict rendered was more favorable
to contractor than homeowner and contractor had
accepted the mediation award, whereas the homeowners
rejected the award.
Dissolution of Limited
Dividend Housing Association
In Parkwood Ltd Dividend Housing Assoc v State
Housing and Development Authority, 258 Mich App

Partnership Proved Injury in Fact
Sufficient to Prove Standing to
Contest Moratorium on Well Drilling

In V. Jacobs & Sons v Saginaw County Dept. of
Public Heath, 284 F Supp2d 711 (2003), plaintiff
partnership brought an action seeking a declaration that
defendant’s moratorium on drilling deep wells was
unconstitutional. The partnership had entered into a
contract with a property owner where it was given
permission to farm potatoes on the property for 15 years.
In order to grow the potatoes, the partnership asserted
that it was necessary to dig a deep well and have a steady
stream of water. The United States District Court for the
Eastern District of Michigan held that the partnership had
standing because it could show injury in fact as a result
of the moratorium and the effect it had on its farming
operations. In addition, the court found that the
partnership’s injury was fairly traceable to the ban on
drilling and if the moratorium was deemed unconstitutional, the partnership would not likely suffer any further
injury. Finally, the court concluded that the partnership’s
claim was a facial challenge to the moratorium; and
therefore, its claim was ripe for adjudication.

Clean Water Act Applies to Acts of Private
Landowner Where a Sufficient Nexus is Found
Between Land and Navigable Waters
Defendant Rapanas was convicted for unlawfully
filling wetlands in violation of the Clean Water Act ("CWA")
in United States v Rapanos, 339 F3d 447 (2003).
Defendant argued that the CWA only applied to wetlands
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which directly abutted navigable waters. The Sixth Circuit
Court of Appeals rejected the defendant’s argument. It
found that defendant owned land approximately 11-20
miles from the nearest navigable waters. The government
argued that the navigable waters, a river, and the
defendant’s land were directly linked by a man-made
drain and that the navigable river led directly out to the
Saginaw Bay and Lake Huron. The court applied the
analysis of United States v Deaton, and found that a
sufficient nexus existed between defendant’s wetlands
and the navigable waters, such that defendant’s actions
were subject to the Clean Water Act.

Michigan Court Extends Builder
Warranty Period for Latent Defects
In Plymouth Pointe Condo Assoc v Delcor Homes,
Inc, (COA docket no. 233847), 2003 WL 22439654, the
court held that a one year express warranty listed in a
building agreement and home warranty given to
condominium purchasers ran from the time of discovery
of the defect and not from the date of sale. When there
is an express limited warranty, the warrantor has the duty
to correct any defect that has accrued during the warranty
period. Unless a contract explicitly states otherwise, when
a defect is discovered, notice of the defect must be given
within a reasonable time of discovery. Such notice does
not necessarily have to be given during the warranty
period. If the contract does not provide a time for notice
and notice is given within the warranty period, it is the
buyer’s burden to prove that the defect accrued during
the warranty period and that notice was given within a
reasonable time after expiration of the warranty period.
Therefore, clauses concerning limitations periods in
loan documents and arbitration agreements should be
modified, if necessary, to define the period in which to
bring a claim against the lender or broker as beginning
at the time of closing. These clauses should state that
notice of the claim must be provided to the lender or
broker within a year of closing regardless of when discovery
of the defect or the claim occurs.

Michigan Court Upholds
Arbitration of RISC Claims
In the unpublished opinion of Conseco Finance
Servicing Corporation v Erickson, (COA docket no.
241234), 2003 WL 22717940, the borrower argued that
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claims related to an installment contract for the sale of a
manufactured home cannot be arbitrated. The Michigan
Court of Appeals rejected this argument and held that a
claim alleging that the contract was induced by fraud and
that the borrower waived the right to a jury trial would
be decided by an arbitrator. The clause in the contract
concerned all claims, including claims that may arise
concerning the borrower’s credit application. The clause
did not violate state law or public policy as it did not
waive any of the borrower’s claims or rights. The court
cited the United States Supreme Court case of Alabama
v Randolph, 531 US 79, 90; 121 S Ct 513; 148 L Ed 2d
373 (2000), which recently stated that statutory claims
concerning important social policies may be arbitrated as
long as the parties can effectively pursue remedies for any
violations of their statutory rights at arbitration.
The court noted that the borrowers did not deny that
they read the arbitration clause before they signed the
contract and that they were not forced into signing the
agreement. Furthermore, the borrowers did not assert
that there was any unequal bargaining power. Because
there was no procedural or substantive unconscionability
involved and the clause was not unreasonable, the court
enforced the parties’ agreement and the clause.

Michigan Supreme Court Bars Association’s
Communal Lake Access and Upholds
Single Family Zoning Ordinance
In Soupal v Shady View, ~ Mich. ___; 672
NW2d 171 (2003); (docket no. 123698), 2003 WL
2292511, the Michigan Supreme Court held that a local
zoning ordinance trumped a housing association’s
agreement to allow communal access to Higgins Lake.
The court concluded that the association’s dock constituted a nuisance per se and that a cottage that the
association used as a community center failed to meet
the test for a single family dwelling as required by the
ordinance. The association was forced to give up the
cottage and a 20-boat slip dock as a result of the court’s
decision.

MCL 224.18(5) Applies to Landowners
Whose Property is Adjacent to Proposed
Abandoned Road; Township has No First Right
of Refusal Regarding Abandonment Petition
In Thompson-McCully Quarry Co v Berlin Charter
Twp (COA docket no. 242284), 2003 WL 22749012,
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Plaintiff, a business, petitioned the County Board of
Road Commissioners for an order abandoning a portion
of a county road that ran between two parcels of land that
it owned. The county adopted a resolution proposing to
abandon the road and defendant township objected,
claiming it had an interest and first right of refusal. The
court held that notice of plaintiff’s petition for abandonment
was only required to be given to landowners of property
that abutted the portion of the road sought to be
abandoned. Other property interests along other portions
of the road did not need to be notified under the statute,
MCL 224.18(5). In this case, the only landowner next to
the portion of the road proposed for abandonment was
the business and it, pursuant to the statute, obviously had
notice and consented to the action by signing its petition.
The court further held that the township did not have a
first right of refusal to acquire that portion of the road
sought to be abandoned.

Agreement Setting Tax Proration
Sum Trumps Applicable Statute
Where parties to a real estate transaction agree to a
set sum for tax proration purposes, the agreement is
controlling over applicable statutory law. In Chicago Title
Ins Co v EastArm, LLC, (COA docket no. 242372), 2003
WL 22801883, the parties signed a document at a real
estate closing, which stated the amount of tax proration
as a specific sum. The document expressly provided that
the parties were satisfied with the sum and that they
agreed to hold the title company, which had calculated
the sum and prepared the document, harmless. The court
held that the agreement constituted an "agreement to

Winter 2003 - Page 209

the contrary" pursuant to MCL 211.2(4) and caused the
transaction to be removed from the statutory method of
calculating tax prorations and the agreed-upon document
and tax sum was controlling. The court granted purchaser’s
motion for summary disposition and agreed that tax
proration agreements do not necessarily have to be part
of a purchase agreement or exercised before closing.
However, the court found no mutual mistake and a clear
and unambiguous agreement between the parties such
that their agreement concerning tax proration controlled.

No Claim for Breach of Implied
Covenant of Good Faith and Fair Dealing
In Belle Isle Grill Corp v City of Detroit, 256 Mich
App 463; 666NW2d 271 (2003), Plaintiff tenant and
defendant landlord entered into a lease agreement for the
operation of a concession stand on Belle Isle. Plaintiffs
filed suit alleging breach of the lease agreement after
police action of blocking traffic entering the island resulted
in a loss to plaintiffs’ business. The Court of Appeals held
that plaintiffs’ shareholder lacked standing to file suit
against the landlord. It further held that no express or
implied warranties were breached by the landlord. The
landlord didn’t breach the lease agreement and it did not
fraudulently induce tenant to rehabilitate its leasehold
premises and enter into the lease. Finally, the court held
that in Michigan there is no such thing as a claim concerning
breach of an implied covenant of good faith and fair
dealing.
Stacey A. George
Charron & Hanisch, P.L.C.
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LEGISLATION AFFECTING REAL PROPERTY

by Stacey A. George
Charron & Hanisch, P.L.C.

A number of bills have been enacted since the last
legislative report. Items of interest to real estate practitioners
include the following:

is responsible for reimbursement of the costs of demolition,
which includes a variety of costs specified in the Act.

Abandoned Housing. Public Act 80 of 2003 allows
for the removal of vacant housing within 24 months. This
Act amends the portion of the Housing Law of Michigan,
which disallows the removal of a building unless its repair
cost is greater than the building’s state equalized value.
The Act does not apply in urban core cities or local units
of government adjacent to an urban core city, where
more limited standards have been adopted concerning
the rehabilitation and removal of vacant buildings.

Mobile Homes. Public Act 44 of 2003 amends the
Mobile Home Commission Act. It allows for the
cancellation of certificates of title and the conveyance of
mobile homes as part of real property when they are
affixed to real estate. Affixed mobile homes are to be
treated as real property for security purposes and required
procedures, including recording and filing an affidavit
with the State Department of Labor and Economic,
Growth, are given. Certain procedures are also to be
followed in the event the mobile home is detached from
the real estate and the home owner seeks a new certificate of title.

Dangerous Buildings. Public Act 55 of 2003 amends
the Michigan Housing Law and adds to. the definition of
"dangerous building" as any condition where the building
has been damaged due to the elements, neglect,
abandonment, vandalism, or deterioration. Any manmade damage will be considered under the Act in
determining the dangerous conditions of the building. It
also adds a rebuttable presumption that the building is in
immediate need of demolition. The owner of the building

Property Tax. Public Act 105 of 2003 amends the
General Property Tax Act and allows government officials
to conduct audits in order to identify individuals who are
illegally claiming a homestead properly exemption. The
amended general property tax act provides for auditing
of exemptions in order to identify those who illegally
claim an exemption. A fund will be set up to provide for
payment of these audits and investigations to be
conducted. The deadline for filing a homestead exemption
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or an exemption for qualified agricultural property is
changed from May 1 to December 31 for taxes levied
after 2003.
Local Development Financing Act. Public Act 20 of
2003 amends the Local Development Financing Act and
extends the definition of "urban township." The added
language extends the definition of urban township to one
that has a population of 13,000 or more, is located in a
county of 150,000 or more, and has adopted a master
zoning plan before February 1, 1987.
Principal Shopping District Act. Public Act 209 of
2003 amends Chapter I of the Principal Shopping District
Act. The Act, which formerly applied to cities, now applies
to villages and urban townships as defined in Section 2
of the Local Development Financing Act. The Act
establishes the authority and powers of the local
government to establish a principal shopping district.
Land Use and Planning. Public Acts ~ __
and __ (HB 4666, 4667, and 4668) amends’the Ci~
and Village Zoning Act, the Township Zoning Act, and
the County Zoning Act to allow approval of a planned
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unit development with open space that is not contiguous
with the rest of the development as long as there are no
specific prohibitions against such approval and long as
it remains preserved. The purpose of the zoning ordinances
continues to allow "flexible regulation of land development;
encourage innovation in land use and variety in design,
layout, and type of structures constructed; achieve
economy and efficiency in the use of land, natural
resources, energy, and the provision of public services
and utilities; encourage useful open space; and provide
better housing, employment, and shopping opportunities."
Land Use and Planning. Public Act__ (HB 4284)
gives local governmental bodies of two or more
municipalities authority to create joint planning
commissions. Agreements to establish such commissions
are required to set forth specific criteria regarding the
commission, its members, and its procedures. This joint
municipal planning act would give joint planning
commissions authority as a zoning board. Certain
procedures listed in the Act are required to be followed
when one attempts to bring an adopted ordinance
concerning a joint planning commission to voters for
approval.
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CONTINUING LEGAL EDUCATION
by
Ronald E. Reynolds
Chairperson
and
Arlene R. Rubinstein
Administrator

HOMEWARD BOUND
JANUARY 15, 2004
"Real Estate Practitioner’s Guide to Essential Zoning Law
and Administrative Procedures"
3:30 - 6:30 p.m.
The Real Property Law Section’s Twenty-Seventh Homeward Bound Series continues in January with our program
entitled "Real Estate Practitioner’s Guide to Essential Zoning Law and Administrative Procedures." The
speakers are Susan K. Friedlaender of Honigman Miller Schwartz and Cohn, LLP and Richard D. Rattner of Williams,
Williams, Ruby & Plunkett, PC. This program is a guide to the transactional real estate practitioner and will cover subjects
such as: zoning due diligence, development agreements, a glossary and definition of basic zoning terms, making
presentations before local zoning decision making bodies, a summary of the municipal processes related to zoning and
land use, and a discussion on how to tell whether the municipality might have wrongfully denied a land use application
or permit or placed unreasonable conditions on the approval.
FEBRUARY 5, 2004
"Real Estate Practitioner’s Guide to Essential Environmental Law"
3:30 - 6:30 p.m.
Tony R. Anthony of AKT Peerless Environmental Services and Nell S. Silver of Stroble, Cunningham & Sharp,
PC will present the following:
I.

Why do environmental due diligence?
A. Law

B. Financing
Contract Issues
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II.

What is environmental due diligence?
A. Phase I
B. Phase I!

III.

Oh - Oh, Its dirty!
A. BEAs
B. Incentives

Walk-ins are welcome at the Troy location! We meet at the Management Education Center, 811 W. Square Lake
Road in Troy. Registration is $80 for Section members and $90 for non-section members. Please call Arlene Rubinstein
at 248-644-7378 or e-mail at LAWA1@aol.com for further information.

2004 Winter Conference
March 5-6, 2004 ¯ Four Seasons Hotel ¯ Toronto
The Winter Conference is back! This year’s Winter Conference will be held March 5-6, 2004 at the Four Seasons
Hotel Toronto. The Four Seasons Toronto is located in the heart of Yorkville, Toronto’s fashionable shopping, dining
and entertainment center and minutes from the business district.
Our conference "Border Crossing: Tips for Handling Real Property Transactions in Michigan and
Ontario" will include presentations by selected committee chairs and section members. A full breakfast will be served.
The program will also feature Michigan and Canadian attorneys discussing legal and practical considerations in handling
real property transfers in Michigan and Ontario in an "open forum" format, where attendees will be encouraged to
participate in the discussion.
To register for the conference, please send your registration fee of $125 ($150 for nonmembers of the Section)
payable to Real Property Law Section and mail to P.O. Box 473, Birmingham, Michigan 48012. The $125 registration
fee has been extended until February 2, 2004. Register today and save $25!

We have a limited amount of rooms reserved at the Four Seasons Hotel. All room reservations must be made with
the hotel directly. Please call 416-964-0411 and request the reservations department. It is important that individuals
indicate they are with the Real Property Law Section and/or The State Bar of Michigan to receive the group rate.
Rooms have been reserved at the following rates:
Deluxe King Room
Single/Double Rate
Canadian $235

*US $168

The federal government has implemented a 7% Goods and Services tax to be applied to all accommodations.
Provincial tax of 5% on accommodations also applies. *The U.S. rates are based on the current exchange rate and
are subject to fluctuations.
A Winter Conference brochure has been enclosed in th|s issue.
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MARCH 18, 2004

"GROUNDBREAKERS" BREAKFAST ROUNDTABLE!
"Understanding Insurance:
What real estate lawyers, lenders, owners, tenants, and developers need
to know about policies, coverage, endorsements and basic terms."
8:00 - 9:30 a.m.
Our second Breakfast Roundtable Session will be held on March 18, 2004 at the Townsend Hotel, 100 Townsend
Street, Birmingham. The Program will begin at 8:00 a.m. and end at 9:30 a.m. A full breakfast will be served. $45
for section members/S55 for non-section members. At the door the cost is $55 for Section members/S65 for non-section
members. Space is limited!
PROGRAM COORDINATORS:

Brian P. Henry
Freeman, Cotton & Norris, PC
Joel D. Kellman
Dykema Gossett, PLLC

KEYNOTE SPEAKER:
ROUNDTABLE DISCUSSION
TOPICS AND LEADERS:

Michael S. Hale of the Cambridge Group, Inc.
Mr. Hale will review a pro forma policy and highlight the basic sections.
Insurance Coverage in Lender/Borrower Relationships
Alan Woznicki of Acordia/Wells Fargo
Insurance Coverage in Landlord/Tenant Relationships
Glenn Warsh of Korotkin Insurance Group
Making a Claim After a Disaster: Dos and Don’ts
John Roberts of Acordia/Wells Fargo
Essential Insurance Coverage for Owners of Real Estate
Mary Foucard of The Cambridge Group, Inc.
Insurance Issues During Construction
Betsy Reich of Reich Agency/Nationwide Insurance
New Issues Concerning Terrorism and Environmental Risks
Michael S. Hale of the Cambridge Group, Inc.

For further information please call Arlene Rubinstein at 248-644-7378 or email LAWAl@aol.com
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Mark your Calendars!

TWENTY-NINTH ANNUAL SUMMER CONFERENCE
JULY 21-24, 2004
TREETOPS RESORT ¯ GAYLORD, MICHIGAN
We would like to thank our sponsors to date!
Patron Sponsor
First American Title Insurance Company
Wednesday Evenina Reception SDonsor
Fidelity National Title Insurance Company
Golf Soonsor
Land America
(Commonwealth, Lawyers & Transnation Title Ins. Co.)
Thursday Evenina Soonsor
Standard Federal Bank
Wealth Management Group
Conference Soonsor
Stewart Title Guaranty Company
Planning has already begun for this fantastic program coordinated by Robert A. Berlow of Dykema Gossett, PLLC
and Richard D. Rattner of Williams, Williams, Ruby & Plunkett, PC. Thursday morning Richard Rattner will serve as
the moderator of the program "HOW TO (SUCCESSFULLY) SURVIVE A LAND USE APPROVAL HEARING."
In addition to Mr. Rattner, Joseph Galvin, a partner at Miller, Canfield, Paddock & Stone, PLC and Edmund Michalak,
Vice President and General Counsel of The Great Atlantic & Pacific Tea Co., will be participating in the program.

HOW TO (SUCCESSFULLY) SURVIVE
A LAND USE APPROVAL HEARII IG
Just think of it... haven’t you always wanted to be in the position of that all-powerful planning commissioner,
zoning board member or city councilperson who, on a whim, can make or break your client’s project? Or, just once,
be that member of the audience at a public hearing who heatedly vents an objection to a new real estate development
by giving the developer and the planning commission a piece of your mind? Well, now is your chance.
The first part of our presentation will explore some of the relevant legal issues that should be considered when
making presentations to municipal approval boards. After considering the nuts and bolts of the legal issues, we will
put our knowledge to the test by witnessing, and taking part in three mock hearings. First, at the planning commission
level, followed by a zoning board of appeals hearing, with a final visit to the city council! township board of supervisors
hearing. Members of our section who often appear at such meetings will make up our cast of characters. We will discuss
and demonstrate different techniques for anticipating and handling common issues that always seem to be a part of
the development approval process. The program is designed to encourage active participation. We look forward to an
exciting and practical seminar.
The workshops will be held on Friday, July 23, 2004.
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Workshops (Choose Two) ¯

10:00 a.m. - Noon

Landlord Tenant Remedies .............................................

Lawrence R. Shoffner, Esq.
Lawrence Shoffner, PLLC

Delinquent Propert~ Taxes ..............................................................
Kevin T. Smith
Assistant Attorney General, State of Michigan-Revenue Div.
Lawrence D. Hadley
Financing of Commercial ........................................................
University of Michigan Business School
Developments I01
Annexation ..................................................................................

Adam M. Fishkind
Dykema Gossett, PLLC

Our Roundtable Leaders and Hot Tip speaker and topics will be announced in March.
Thanks to our sponsorships we have planned many additional events for our conference! On Thursday evening
the entertaining "Habeas Chorus Line" will perform after the Section dinner. Not only will we have a Golf Scramble
on Thursday afternoon but also a series of clinics will be held on Friday for children, spouses and registrants of the
conference. Look for further details in March 2004!

COURSE CALENDAR
Set forth below is a schedule of Continuing Legal Education courses sponsored or co-sponsored by the Real Property
Law Section through April 2004.
Key:

HB = Homeward Bound
ICLE = Courses co-sponsored with the Institute of Continuing Legal Education

Date

Location

Program

Topic

January 15

MSU Management
Education Center - Troy

HB

Real Estate Practitioner’s Guide
to Essential Zoning Law and
Administrative Procedures

February 5

MSU Management
Education Center - Troy

HB

Real Estate Practitioner’s Guide
to Essential Environmental Law

March 18

Townsend Hotel

Breakfast
Roundtable

Understanding Insurance

April 22

MSU Management
Education Center - Troy

HB

Negotiating Essential Provisions
of LLC Operating Agreements

Further information on all Homeward Bound Seminars and the Summer Conference
can be found on the Intemet at: http://www.michbar.org/realprop/
and ICLE Courses at: http://www.icle.org/
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REAL PROPERTY LAW SECTION
STATE BAR OF MICHIGAN
SPECIAL COMMITTEES
CHAIRPERSONS & COUNCIL COORDINATORS
2003 - 2004
Committee

Chairperson

Coordinator

Alternative Dispute
Resolution

Martin Weisman
Weisman, Young, Schloss
& Ruemenapp, P.C.
30100 Telegraph Road, Suite 428
Bingham Farms, MI 48025-4564
(248) 258-2700 - telephone
(248) 258-8927 - fax
mweisman@wysr-law.com

Patrick Karbowski
Butzel Long, PC
100 Bloomfield Hills Pkwy., Suite 200
Bloomfield Hills, MI 48304-2949
(248) 258-1427 - telephone
(248} 258-1439 - fax
karbowsk@butzel.com

Asher N. Tilchin (Vice Chair)
Tilchin, Hall & Reynolds, P.Co
31731 Northwestern Hwy., # 106
Farmington Hills, MI 48334-1654
(248) 855-0995 - telephone
(248) 855-0850 - fax
antilchin@aol.com
Bankruptcy Debtor
Creditor Rights

Rozanne M. Giunta
Lambert Leser Cook Giunta Milster
& Gannon, PC
309 Davidson Building
916 Washington Avenue
Bay City, MI 48708
(989) 893-3518 - telephone
(989) 894-2232 - fax
rgiunta@lambertleser.com

Vicki Harding
Pepper Hamilton, LLP
100 Renaissance Ctr., FI. 36
Detroit, MI 48243-1114
(313) 393-7324 - telephone
313) 259-7926- fax
hardingv@pepperlaw.com

Commercial Leasing
and Management of
Real Estate

Susan A. Kovach
Libbey, Inc.
300 Madison Avenue
Toledo, OH 43699-0060
(419} 325-2378 - telephone
(419) 325-2139 - fax

Mark P. Krysinski
Jaffe, Raitt, Heuer & Weiss, PC
One Woodward Avenue, Suite 2400
Detroit, MI 48226-3412
(313) 961-8380 - telephone
(313) 961-8358 - fax
mkrysinski@jafferaitt.com
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SPECIAL COMMITTEES (continued)
Committee

Chairperson

Coordinator

Larry A. Weingarden (Vice Chair)
Larry A. Weingarden PC
3883 Telegraph Rd., Suite 201
Bloomfield Hills, MI 48302-1477
(248) 594-2718 - telephone
(248) 594-2725 ~ fax
lweingarden@toast.net
Commercial Real
Estate Finance

Joel D. Kellman
Dykema Gossett PLLC
39577 Woodward Avenue, Suite 300
Bloomfield Hills, MI 48304-2820
(248) 203-0712 - telephone
(248) 203-0763 - fax
jkellman@dykema.com

Wilfred A. Steiner, Jr.
Dykema Gossett PLLC
400 Renaissance Center
Detroit, MI 48243-1668
(313) 568-6924 - telephone
(313) 568-6701 - fax
wsteiner@dykema.com

Glen Zatz (Vice Chair)
Comerica In - Corporate Legal Incorporated
500 Woodward Ave., FI. 33
Detroit, MI 48226-3416
(313) 222-7453 - telephone
(313) 222-9480 - fax
glen_m_zatz@comerica.com
Condominiums, PUDs
and Cooperatives

H. William Freeman (Co-Chair)
Freeman, Cotton & Norris, PC
33 Bloomfield Hills Parkway, Suite 100
Bloomfield Hills, MI 48304-2945
(248) 642-2255 - telephone
(248) 642-6460 - fax
hwf@fcnlaw.com
C. Kim Shierk (Co-Chair)
Myers Nelson Dillon & Shierk PLLC
40701 Woodward Avenue, Suite 235
Bloomfield Hills, MI 48304
(248) 203-2040 - telephone
(248) 203-2045 - fax
kshierk@mnds-pllc.com

C. Kim Shierk
Myers Nelson Dillon & Shierk PLLC
40701 Woodward Avenue, Suite 235
Bloomfield Hills, MI 48304
(248) 203-2040 - telephone
(248) 203-2045 - fax
kshierk@mnds-pllc.com
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SPECIAL COMMITTEES (continued)
Committee

Chairperson

Coordinator

Construction

Marilynn K. Smyth
May, Simpson & Strote, PC
100 W. Long Lake Road, Suite 200
PO Box 1134
Bloomfield Hills, MI 48303-1134
(248) 646-9500 - telephone
(248) 646-4648 - fax
msmyth@maysimpsonstrote.com

Lawrence M. Dudek
Miller, Canfield, Paddock & Stone
150 West Jefferson, Suite 2500
Detroit, MI 48226
(313) 496-8439 - telephone
(313) 496-8454 - fax
dudek@millercanfield.com

Ronald E. Hodess (Vice Chair)
840 W. Long Lake Road, Suite 200
Troy, MI 48098-6358
(248) 267-3236 - telephone
(248) 879-2001 - fax
hodess@millercanfield.com
Decisions

David W. Charron
Charron & Hanisch, PLC
5242 Plainfield Avenue, N.E., Suite D
Grand Rapids, MI 49525
(616) 363-0300 - telephone
(616) 363-0339 - fax
dwcharron@charronhanisch.com

Mark F. Makower
Mark Fo Makower & Assoc., PC
28535 Orchard Lake Road, Suite 100
Farmington Hills, MI 48334-2940
(248) 553-4460 - telephone
(248) 553-5840 - fax
mfm@maclawmi.com

Eminent Domain

Jerome P. Pesick
Steinhardt Pesick & Cohen
Essex Centre, Suite 120
28400 Northwestern Highway
Southfield, MI 48034-8346
(248) 356-5888 - telephone
(248) 356-5889 - fax
jpesick@spclaw.com

Jerome P. Pesick
Steinhardt Pesick & Cohen
Essex Centre, Suite 120
28400 Northwestern Highway
Southfield, MI 48034-8346
(248) 356-5888 - telephone
(248) 356-5889 - fax
jpesick@spclaw.com

Ronald E. Reynolds (Vice Chair)
Berry & Reynolds, PC
32255 Northwestern Hwy., #280
Farmington Hills, MI 48334-1527
(248) 851-3434 - telephone
(248) 851-4743 - fax
ron@berryandreynolds.com
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SPECIAL COMMITTEES (continued)
Committee

Chairperson

Coordinator

Environmental Law
and Energy Law

Patricia Paruch
Kemp, Klein, Umphrey, Endelman
& May, PC
201 W. Big Beaver Road, Suite 600
Troy, MI 48084-4136
(248) 528-1111~- telephone
(248) 528-5129 - fax
pat.paruch@kkue.com

Howard A. Lax
Lipson Neilson Cole Seltzer & Garin PC
2301 West Big Beaver Road, Suite 525
Troy, MI 48084-3320
(248) 649-7200 - telephone
(248) 649-7373 - fax
hlax@lipsonneilson.com

Federal Tax Aspects
of Real Estate
Transactions

William B. Acker
Kemp, Klein, Umphrey, Endelman
& May, PC
201 West Big Beaver Road, Suite 600
PO Box 4300
Troy, MI 48099-4300
(248) 528-1111 - telephone
(248) 528-5129 - fax
william.acker@kkue.com

Dennis W. Hagerty
Metropolitan Title Company
622 East Grand River
Howell, MI 48843
(517) 548-3130, ext. 210- telephone
(517) 548-3490 - fax
hagertyd@metopolitantitle.com

Legislation

David W. Charron
Charron & Hanisch, PLC
5242 Plainfiled Avenue, N.E., Suite D
Grand Rapids, MI 49525
(616) 363-0300 - telephone
(616) 363-0339 - fax
dwcharron@charronhanisch.com

Mark F. Makower
Mark F. Makower &Assoc., PC
28535 Orchard Lake Road, Suite 100
Farmington Hills, MI 48334-2940
(248) 553-4460 - telephone
(248) 553-5840 - fax
mfm@maclawmi.com

Real Estate Ownership
and Investment
Entities

Jeffrey A. Supowit
American Community Developers Inc.
20250 Harper Avenue
Detroit, MI 48225-1713
(313) 881-8150 - telephone
(313) 884-0722 - fax
jeff@acdmail.com

C. Leslie Banas
Honigman Miller Schwartz & Cohn
32270 Telegraph Road, Suite 225
Bingham Farms, MI 48025
(248) 566-8406 - telephone
(248) 566-8407 - fax
Ibanas@honigman.com

Residential
Transactions

Anthony J. Viviani
Stewart Title Guaranty Company
26211 Central Park Boulevard, Suite 304
Southfield, MI 48076
(248) 368-9900, ext. 226- telephone
(248) 368-9950 - fax
aviviani@stewart.com

Howard A. Lax
Lipson Neilson Cole Seltzer & Garin, PC
2301 West Big Beaver Road, Suite 525
Troy, MI 48084-3320
(248) 649-7200 - telephone
(248) 649-7373 - fax
hlax@lipsonneilson.com
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SPECIAL COMMITTEES (continued)
Committee

Chairperson

Coordinator

State and Local
Taxation

David E. Nykanen
Steinhardt Pesick & Cohen, PC
28400 Northwestern Hwy., Suite 120
Southfield, MI 48034-8346
(248) 356-5888 - telephone
(248) 356-5889 - fax
dnykanen@spclaw.com

Ronn S. Nadis
Taubman, Nadis & Gorosh, PC
29201 Telegraph Road, Suite 510
Southfield, MI 48034-7648
(248) 354-1190 - telephone
(248) 354-1259 - fax
madis@tnglaw.com

Paul McCord (Vice Chair)
Miller, Canfield, Paddock & Stone
150 W. Jefferson, Suite 2500
Detroit, MI 48226
(313) 496-7621 - telephone
(313) 496-8452 - fax
mccord@millercanfield.com
Titles and
Conveyancing

Michael A. Luberto
Chirco Title Co.
26800 Harper Ave.
Saint Clair Shores, MI 48081-1910
(586) 772-7020 - telephone
(586) 772-7549 - fax
mluberto@chircotitle.com

David W. Charron
Charron & Hanisch, PLC
5242 Plainfield Avenue, N.E., Suite D
Grand Rapids, MI 49525
(616) 363-0300 - telephone
(616} 363-0339 - fax
dwcharron@charronhanisch.com

Water Law

James Y. Stewart
Butzel Long, P.C.
100 Bloomfield Parkway, Suite 200
Bloomfield Hills, MI 48304
(248) 258-1616 - telephone
(248) 258-1439 - fax
stewarjy@butzel.com

Lawrence R. Shoffner
Lawrence Shoffner, PLLC
Buhl Building, Suite 1550
Detroit, MI 48226-3601
(313) 510-9529 - telephone
(313) 343-0562- fax
Ishoffner@comcast.net

Zoning and Land Use

David E. Pierson
McClelland & Anderson, LLP
1305 South Washington Avenue
Suite 102
Lansing, MI 48910-1689
(517) 482-4890 - telephone
(517) 482-4875 - fax
dpierson@mcclelland-anderson.com

Susan A. Kovach
Libbey, Inc.
300 Madison Avenue
Toledo, OH 43699-0060
(419) 325-2378 - telephone
(419) 325-2139 - fax

Winter 2003 - Page 225

MICHIGAN REAL PROPERTY REVIEW

REAL PROPERTY LAW SECTION
STATE BAR OF MICHIGAN
STANDING COMMITTEES
2003 - 2004
BUDGET AND FINANCE

Mark F. Makower, Chairperson
C. Leslie Banas
Lawrence M. Dudek
ON COMMITTEES

Mark F. Makower, Chairperson
David W. Charron, Vice Chairperson
Vicki R. Harding
Lawrence R. Shoffner
CONTINUING LEGAL EDUCATION

Ronald E. Reynolds, Chairperson
William B. Acker
Robert A. Berlow
Lawrence M. Dudek
Vicki R. Harding
Brian P. Henry
Patrick Ao Karbowski
Carol Ann Martinelli
Robert R. Nix, II
David E. Nykanen
Jack D. Shumate
Thomas C. Simpson
Gary A. Taback
LAND TITLE STANDARDS COMMITTEE

James E. Reed, Chairperson
Robert D. Mollhagen, Vice Chairperson
Ronald T. Barrows
James R. Brown
John G. Cameron, Jr.
Melissa N. Collar
William H. Darbee
Stephen E. Dawson
Dennis W. Hagerty
Anne H. Hiemstra
William E. Hosler, III

Janet L Kinzinger
Gerard K. Knorr
Kevin M. Kohls
Catherine B. LaMont
James P. Lanzetta
James M. Marquardt
Carol Ann Martinelli
Douglas S. McDougal
Donald R. McMillan
John E. Mogk
Robert R. Nix, II

Brian J. Page
Russell E. Prins
James E. Reed
Kevin T. Smith
Ronald M. Stern
Margaret Van Meter

EMERITUS MEMRERS
John R. Baker
Maurice S. Binkow
James W. Draper
Carl A. Hasselwander
Russell A. McNair, Jr.
Saverio Mistretta
Allen Schwartz
Thomas C. Simpson
Gary A. Taback
Nicholas Volino

MICHIGAN REAL PROPERTY REVIEW

Winter 2003 - Page 226

STANDING COMMITTEES (continued)

MEMBERSHIP

Mark F. Makower, Chairperson
Vicki R. Harding
NOMINATING

2001-2002 Committee was:
Robert R. Nix, II, Chairperson
James N. Candler, Jr.
Vicki R. Harding
Carol Ann Martinelli
Ronn S. Nadis
PRO BONO
Carol Ann Martinelli, Chairperson
Vicki R. Harding
David L Haron
Patrick A. l~arbowski
Joel D. Kellman
PUBLICATIONS

George J. Siedel, Chairperson
Lawrence M. Dudek
Vicki R. Harding
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REAL PROPERTY LAW SECTION
STATE BAR OF MICHIGAN
AD HOC COMMITTEES
2003 - 2004
RECORDING REQUIREMENTS

Vicki R. Harding, Chairperson
James N. Candler, Jr.
Carol Ann Martinelli
Robert R. Nix, II
Wilfred A. Steiner, Jr.

E-REAL ESTATE TRANSACTIONS

Carol Ann Martinelli, Chairperson
Vicki R. Harding
Howard A. Lax
Thomas C. Simpson

ROSINESS LITIGATION

Jerome P. Pesick, Chairperson
Lawrence M. Dudek
Susan Friedlaender
Mark Krysinski
Mark F. Makower
Lawrence R. Shoffner
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MICHIGAN REAL PROPERTY REVIEW
CUMULATIVE ARTICLE INDEX
(Through Volume 30)
Articles are indexed under the following subject headings:
Bankruptcy
Broker and Mortgage Services
Civil Rights
Condominiums, Subdivisions,
Cooperatives and PUD’s
Construction
Eminent Domain
Environment
Foreclosure/Forfeiture
Leasing
Mortgage and Lending Issues
Oil, Gas and Mineral Rights

Partnerships, Corporations and
Limited Liability Companies.
Premises Liability
Probate and Estate Planning
Professional Responsibility
Property Sales Agreements
Residential Transactions
Taxation
Titles and Conveyancing
Water
Zoning and Land Use
Miscellaneous

BANKRUPTCY
PERFECTING LIENS ON MOBILE HOMES IN MICHIGAN - by Kelly M. Hagan - Summer 2003, p. 73.
THE ENTIRETIES ESTATE IN BANKRUPTCY AFTER CRAFT- by Peter A. Teholiz - Winter 2002, p. 171.
USE OF SPECIAL PURPOSE ENTITIES IN REAL ESTATE FINANCING TRANSACTIONS - by John C. Murray Fall 2002, p. 107.
IN RE MORRIS: IS THE SIXTH CIRCUIT INVITING REAL ESTATE CONSTRUCTIVE TRUST CLAIMS IN BANKRUPTCY CASES? - by John A. Simon - Spring 2002, p. 21.
FOR WHOM THE STAY TOLLS: BANKRUPTCY CODE §§ 108 AND 362 - DO THEY TOLL REDEMPTION AND
CURE PERIODS? - by Sean P. Byrne - Spring 2001, p. 21.
WAIVERS OF AUTOMATIC STAY - by John C. Murray and Judith Greenstone Miller - Winter 1999, p. 195.
U.S. SUPREME COURT RULES ON "NEW VALUE," OR DOES IT? - by Judith Greenstone Miller and John C. Murray
- Summer 1999, p. 67.
SALES OF REAL ESTATE AND OTHER PROPERTY OF BANKRUPTCY ESTATES UNDER THE REVISED LOCAL
BANKRUPTCY RULES OF THE U.S. BANKRUPTCY COURT FOR THE EASTERN DISTRICT OF MICHIGAN by Judith Greenstone Miller and Marc M. Bakst - Spring 1999, p. 19.
RECENT DEVELOPMENTS IN "NEW VALUE" AND SINGLE ASSET REAL ESTATE CASES - by John C. Murray and
Judith Greenstone Miller - Spring 1998, p. 23.
FITTING THE ROUND PEG INTO THE SQUARE HOLE: CONDOMINIUM ASSESSMENTS IN CHAPTER 13
BANKRUPTCY - by Steve Sowell - Fall 1997, p. 233.
LANDLORD BEWARE! ~/HAT HAPPENS TO THE OPTION TO RENEW WHEN THE TENANT FILES BANKRUPTCY?
- by dudith Greenstone Miller - Summer 1997, p. 135.
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STATUS OF REAL PROPERTY TAXES IN BANKRUPTCY CASES - REVISITED - by Harold E. Nelson and William R.
VanderSluis- Spring 1996, p. 13.
BANKRUPTCY REFORM ACT OF 1994: HOW THE RULES HAVE CHANGED - by Vicki R. Harding - Spring 1995,
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LAND CONTRACTS IN BANKRUPTCY: TERRELL REVISITED - by Robert A. Hendricks and Joan Schleef - Summer
1991, p. 57.
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TO CERTAIN CONDUCT OF REAL ESTATE LICENSEES - by Gall A. Anderson and Deborah A. Lee Fall 1993, p. 135.
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CONDOMINIUMS, SUBDIVISIONS, COOPERATIVES AND PUDS
UPDATES TO THE NEW AMENDMENT TO THE MICHIGAN CONDOMINIUM ACT - by C. Kim Shierk - Fall 2002,
p. 137.
THE NEW AMENDMENTS TO THE MICHIGAN CONDOMINIUM ACT- KNOW THE CHANGES THAT WILL AFFECT
THE PRACTICE OF CONDOMINIUM LAW - by Mark F. Makower and C. Kim Shierk - Summer 2002, p. 69.
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ATTORNEY FEES IN CONDOMINIUM ENFORCEMENT ACTIONS - THE LIMITS OF JUDICIAL DISCRETION - by
Mark F. Makower and Christopher S. Hartman - Winter 2000, p. 197.
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p. 17.
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CONSTRUCTION SUBCONTRACTS: SHIFTING THE RISK OF NON PAYMENT THROUGH "PAY IF PAID" CLAUSES
- by Brian H. Holt - Spring 2003, p. 9.
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FUND ACT - by Eric I. Lark and Matthew C. Norris - Summer 2000, p. 93
MICHIGAN’S BUILDER’S TRUST FUND ACT REVISITED: IS A "SUPPLIER" A SUBCONTRACTOR!TRUSTEE? by Ronald P. Strote and Clifford J. De Vine - Summer 1999, p. 77.
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REPRESENTATION IN RESIDENTIAL CONSTRUCTION LIEN FORECLOSURES - by Marilynn K. Arnold - Summer
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ENFORCEABILITY OF THE "PAY-IF-PAID" PROVISION IN A CONSTRUCTION CONTRACT- by Lawrence M. Dudek
-Summer 1996, p. 87.
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Jerome W. Zimmer - Summer 1995, p. 103.
SMALLEY TO PRICE TO ERB: A TIME-PRICE TRILOGY - by Ronald P. Strote - Summer 1995, p. 115.
CONSTRUCTION LIENS IN MICHIGAN - OWNER’S OR INSURER’S RISK? - by Stephanie Mo Zimmerman Spring 1995, p. 25.
THE MICHIGAN BUILDERS TRUST FUND ACT: AN OVERLOOKED REMEDY? - by Daniel M. Morley - Spring 1994,
p. 13.
RECOVERY OF CONSEQUENTIAL DAMAGES AND DELAY/DISRUPTION DAMAGES FROM PAYMENT BOND
SURETIES - by Clifford J. DeVine and Mark W. Mclnerney - Summer 1993, p. 63.
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and Ronald L. Comell, Jr. - Summer 1993, p. 53.
FRAUDULENT PUBLIC WORKS BONDS: NO RIGHT, NO REMEDY - by Sheryl A. Collins Summer 1992, p. 53.
THE CONSTRUCTION CONTRACT REVISITED: KEY CONTRACT CLAUSES - by Ronald P. Strote - Summer 1990,
p. 87.
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ANALYSIS OF CONSTRUCTION SUBCONTRACT AGREEMENTS - by Clifford J. DeVine - Summer 1989, p. 67.
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LABOR AND MATERIAL PAYMENT BONDS: AN OVERVIEW - by Ronald P. Strote - Summer 1988, p. 101.
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RECOVERY OF INTEREST OR FINANCE CHARGES IN CONSTRUCTION LIEN FORECLOSURE ACTIONS by Lawrence M. Dudek - Summer 1987, p. 3.
ALTERNATIVE THEORIES FOR RECOVERY OF CONSTRUCTION CLAIMS - by Clifford J. DeVine and Dana I. Avrunin
- Fall 1985, p. 168.
HOME CONSTRUCTION - by John W. Steckling - Summer 1984, p. 366
HOMEOWNER CONSTRUCTION LIEN RECOVERY FUND - by Dayna Milbrand - Summer 1984, p. 339
LIEN CLAIMANTS AND NON-TITLEHOLDERS, LESSEES AND LAND CONTRACT PURCHASERS: NEW ACT, OLD
PROBLEMS - by E. Peter Drolet and Ronald P. Strote - Summer 1984, p. 345
COMPETING PRIORITY CLAIMS UNDER THE M~ICHIGAN BUILDER’S TRUST FUND ACT- by Stanley Mo Weingarden
and Clifford J. DeVine - Summer 1983, p. 70.
MICHIGAN’S NEW CONSTRUCTION LIEN ACT - by Robert So Bolton, Patrick D. Hanes, A. Deane Malaker, Peter A.
Nathan, Richard W. Pennings, and Stanley M. Weingarden - April 1982, p. 41.
A TITLE INSURER LOOKS AT THE CONSTRUCTION LIEN ACT - by Deane Malaker - June 1981, p. 42.
WILLIAMS & WORKS v SPRINGFIELD CORPORATION REVERSED - by James W. Batchelor - August1980, p. 111.
EXPANDED APPLICATION OF BUILDER’S TRUST FUND ACT - by Stanley M. Weingarden - April 1980, p. 46.
MECHANIC’S LIENS AND RESIDENTIAL BUILDERS’ LICENSES - by Gary A. Trepod - April 1980, p. 52.
PENDING LEGISLATION REGARDING MICHIGAN’S MECHANIC’S LIEN LAW- by Richard W. Pennings- April 1980,
p. 38.
STATUS OF WILLIAMS AND WORKS, INC. v SPRINGFIELD CORPORATION, ET AL - by James W. Batchelor - April
1980, p. 55.
EMINENT DOMAIN
THE BAR IS RAISED? AN ANALYSIS OF CITY OF NOVI v ROBERT ARDF.LL CHILDREN’S FUNDED TRUST, et al.
- by Arthur C. Spalding and Eric R. Starck - Spring 2003, p. 15
REGULATORY TAKINGS AND THE RIGHT OF OPTION HOLDERS TO PURSUE DAMAGES FOR JUST COMPENSATION - by Robert J. Siebert - Summer 2002, p. 63.
UNITED STATES SUPREME COURT STANDS UP FOR PROPERTY OWNER IN REGULATORY TAKINGS CASE by Richard E. Rassel - Winter 2001, p. 187.
THE "PUBLIC USE" LIMITATION ON THE TAKING OF PROPERTY: ALIVE AND WELL IN MICHIGAN - by David
W. Berry and Ronald Eo Reynolds - Fall 2001, p. 145
GOVERNMENTAL DAMAGES: REAL ESTATE AND RELATED DAMAGES RESULTING FROM INTENTIONAL AND
UNINTENTIONAL GOVERNMENT ACTS - by Jerome P. Pesick and H. Adam Cohen - Fall 2000, p. 123.
BUSINESS CLAIMS FOR GOING CONCERN VALUE IN CONDEMNATION CASES - by Thomas J.McCarthy Fall 1999, p. 143.
PUBLIC PURPOSE CHALLENGES IN CONDEMNATION PROCEEDINGS - by Mark Zausmer - Fall 1996, p. 165.
LEASE CONDEMNATION CLAUSES - THE LANDLORD’S WINDFALL - by Gary A. Taback - Summer 1996,
p. 95.
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DETERMINING REASONABLE ATTORNEY FEES UNDER THE UCPA: COMMENTS ON DEPARTMENT OF TRANSPORTATION v D&T CONSTRUCTION COMPANY - by Patrick F. Isom - Fall 1995, p. 191.
WHAT IS THE PROPER STANDARD FOR REIMBURSEMENT OF ATTORNEY FEES UNDER THE UNIFORM
CONDEMNATION PROCEDURES ACT? - by Frederick D. Steinhardt - Fall 1995, p. 187.
CONSIDERATION OF ENVIRONMENTAL ISSUES WITHIN A CONDEMNATION PROCEEDING - by Richard A. Barr
and Jerome P. Pesick - Fall 1994, p. 153.
U.S. SUPREME COURT HOLDS THAT DEDICATION REQUIREMENT TO OBTAIN APPROVAL OF DEVELOPMENT
CONSTITUTES A TAKING - by David W. Berry and Susan K. Friedlaender - Fall 1994, p. 159.
BURDEN OF PROOF, RANGE OF TESTIMONY AND APPELLATE REVIEW IN CONDEMNATION PROCEEDINGS by Allan T. Ackerman and Gregory A. Buss - Winter 1991, p. 155.
EMINENT DOMAIN LAW FOR THE GENERAL PRACTITIONER - by David W. Berry and Clara DeMatteis Mager Winter 1989, p. 233.
REIMBURSEMENT OF ATTORNEY FEES AND LITIGATION COSTS UNDER THE UNIFORM CONDEMNATION
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ATTORNEY FEES IN CONDEMNATION CASES - by Walter B. Mason, Jr. and Frederick D. Steinhardt - Fall 1986,
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PRACTICE UNDER THE UNIFORM CONDEMNATION ACT - by Walter B. Mason and Frederick D. Steinhardt Fall 1983, p. 177.
ENVIRONMENT
NOT ANOTHER DAY AT THE BEACH - MICHIGAN’S NEW GREAT LAKES SHORELINE MAINTENANCE REGULATIONS - by Patricia Paruch, Winter 2003, p. 193.
CONSERVATION EASEMENTS IN MICHIGAN: SEEKING COMMON GROUND BETWEEN LANDOWNERS AND
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THE 2000 BROWNFIELD AMENDMENTS: HOW TO TURN CONTAMINATED, BLIGHTED OR OBSOLETE
PROPERTY INTO SUCCESSFUL BROWNFIELD REDEVELOPMENT PROJECTS - by Grant R. Trigger and
Richard A. Barr - Winter 2000, p. 179.
HOW TO PROTECT BUYERS OF CONTAMINATED PROPERTY FROM ENVIRONMENTAL LIABILITY WITH
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BUILDING OWNERS BEWARE - OSHA EXTENDS ITS REACH - by James A. Gray, III - Winter 1995, p. 231.
ONLY POLLUTERS PAY - MAYBE: IMPLICATIONS OF ACT 307/PART 201 AMENDMENTS FOR MORTGAGE
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FEDERAL REGULATION OF RIPARIAN RIGHTS - by Kevin T. Smith - Fall 1994, p. 147.
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