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CHAIRPERSON’S REPORT

by Carol Ann Martinelli

The Section’s Special Committees provide the
resources for much of the Section’s work, particularly
our CLE programs and the Michigan Real Property
Review. Unfortunately, on October 29th Fred Steinhardt,
a Special Committee chairperson for a number of years,
lost a difficult battle with pancreatic cancer. Fred brought
a wealth of experience, skill and knowledge in the area
of condemnation law to our Eminent Domain Committee,
as its chairperson. He was a respected leader in his area
of expertise in the Michigan legal community. Even as a
tough negotiator, he earned the respect of his opponents.

In a tribute column to Fred in The Detroit News, Pete
Waldmeir noted that besides being a "condemnation
attorney extraordinaire," Fred was an avid sports fan,
favoring the Detroit Tigers above all others. In a thoughtful
eulogy, former state Senator Doug Ross pointed out to
those gathered to remember and honor Fred, that Fred’s
passion for the Tigers, however, only partially explained
the Tigers’ baseball cap Fred always wore with pride. The
perspective provided by a baseball cap donned with an
Armani suit was meaningful to many of us, not just Fred.
Thank you, Fred, for your leadership and work throughout
the years. You will be remembered fondly and truly missed.

The Special Committee Chairpersons gathered for
an orientation dinner at Peking House in Royal Oak on
November 8th to discuss committee meeting plans and
methods to encourage active participation. Joint committee
meetings were recommended for topics that pertain to more
than one committee. Special Committee Guides, updated
from those drafted and distributed in 1998, were provided
to all chairpersons. Overall, itwas a good evening, generating
new committee operation ideas and providing an
opportunity for chairpersons to connect and share plans.

Senate Bills 612 and 613 were enrolled on December
7th and 6th, respectively, due primarily to the efforts
of Mark Makower, formerly the Chairperson of the
Condominiums, PUDs and Cooperatives Committee and
now a Council member. Mark secured the introduction
of these bills and worked tirelessly writing letters, revising
bill provisions and attending meetings in Lansing with
both bill sponsors and opponents. Senate Bill 612 amends
the Condominium Act by creating a distinction between
developers and builders who acquire units for construction
and sale to third parties and by revising the procedures
for obtaining mortgagee approval of amendments. Senate
Bill 613 amends the Revised Judicature Act by allowing
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a party purchasing at a sheriff’s sale pursuant to a fore-
closure proceeding, to pay community association assess-
ments to protect its position, adding such sums to the
redemption price. Thank you, Mark, for your work in secur-
ing needed improvements to Michigan condominium law!

The Pro Bono Committee, through the particular
efforts of Vicki Harding, completed its sixth brochure.
The brochure entitled "Delinquent Property Taxes"
addresses the revisions to the Michigan tax lien foreclosure
procedure which were enacted in 1999. This brochure
was approved by Council at its December 9th meetin~
and will soon be ready for distribution. The brochure will
also be printed in the next issue of the Review.

Continuing a consideration of pro bono activities, I
want to acknowledge Joel Kellman, the chairperson of
the Mortgages and Related Financing Devices and Security
Agreements Committee. At the State Bar of Michigan’s
Annual Meeting in September, Joel received the John W..
Cummiskey Pro Bono Award. The award is presented’
"to honor a member of the State Bar who has made a
significant Pro Bono contribution to the delivery of legal
services to the poor in Michigan." Joel earned this
distinction based upon his work for Commu, nity Legal
Resources which provides pro bono legal counsel to
organizations building affordable housing and promoting
commercial and community development. Congratu-
lations, Joel!

Patrick Karbowski, CLE Chairperson, and Matthew
Norris, Chairperson of the Section’s 2001 Summer
Conference at Grand Traverse, are completing plans for
the conference program, "Current Developments in Real
Estate Law 2001." In addition to the successful breakfast
round table discussions adopted at last year’s conference,
as well as the traditional programs and "hot tips"
presentations, the Friday agenda will incorporate a new
workshop format. We anticipate that the four workshops
will provide valuable and enjoyable opportunities for
interactive education. You will soon receive information
on the Summer Conference agenda and registration.

The Council is presently considering a plan for the
Section to recognize the City of Detroit’s Tricentennial
(2001) with a ’real estate themed’ contribution to the
Detroit community. Our profession’s community work is
not always apparent to the public, since so much of it
relates to developing policy and methods of procedure
implementation. A tangible acknowledgment of this special
event by Michigan’s real property attorneys would reflect
positively on our legal profession’s commitment of service
to and involvement with its local communities.

The proposal under consideration is the construction
of a Habitat for Humanity house in Detroit. Kenneth
Benson, the President of Habitat for Humanity of Michigan,
advised the Section that sponsoring a "house build" will
require $50,000 and laborers (Section members and
their friends!) during the week of the build. Both
components are essential. The first challenge for the
Section is to determine if we are able to recruit sufficient
sponsors for this proposed project. If you, your firm or
any of your clients would consider participating in the
project sponsorship, please contact me as soon as possible
i~ order to assist the Council in the evaluation of the
feasibility of this proposal.

The State Bar has recently provided the Section with
a limited access list serv in order to send notices by email
to all of our members who have provided the State Bar
with an email address. Participation will presently include
approximately 2,200 of our 3,500 members. We plan to
send members notices of Section events such as the
Homeward Bound programs and the Summer Conference
beginning in January. If you have not yet provided the
State Bar offices with your e-mail address, please do so
as soon as possible in order to receive our Section’s list
serv notices.

Also, we hope you will take advantage of the resources
offered by the Section’s website (www.michbar.org/
sections/realprop/). Roger Chard’s outline for his excellent
presentation from the Section’s program at the State Bar
of Michigan’s Annual Meeting, "How to Effectively Handle
Summary Proceedings," was recently posted. It is linked
to the "2000 Annual Meeting" listing on our website.

Lastly, I would like to acknowledge the 25th
anniversary of the death of Frank S. Sengstock, the
Review’s first editor. As a first year law student at the
University of Detroit in 1975, I was fortunate (and
intimidated) to be his student for one semester. Frank set
our Section’s journal in the right direction at its start.

Best wishes to all of you for the new year!

Contact Information:

Carol Ann Martinelli at camartinelli(a~fnf.com

Arlene Rubinstein, Section Administrator, at
LAWA1(~aol.com

-or-

P.O. Box 473
Birmingham, MI 48012
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THE 2000 BROWNFIELD AMENDMENTS:
HOW TO TURN CONTAMINATED,

BLIGHTED OR OBSOLETE PROPERTY
INTO SUCCESSFUL BROWNFIELD

REDEVELOPMENT PROJECTS

by Grant R. Trigger* and Richard A. Barr**

The following discussion describes the expanded and improved methods for attracting and
capturing private investment in Michigan brownfleld sites. Whether you represent a local
development agency, a developer or are simply interested in maximizing the return from the sale
of your property, there is something of value for you in brownfleld redevelopment in Michigan.
The only issue is whether you can identify and take advantage of the available benefits.

* Grant R. Trigger is a partner at Honigman Miller Schwartz and Cohn in Detroit, Michigan, where he practices in the
Environmental Law Department. Mr. Trigger has an undergraduate degree in Environmental Sciences Engineering from
the University of Michigan, is a registered Professional Engineer in Michigan and is a cure laude graduate of the University
of Detroit School of Law. He has served on the Michigan Department of Environmental Quality’s Part 201 Program
Advisory Group as a representative of the regulated community since the establishment of the Advisory Group. In
addition, as counsel to the Michigan Chemical Council, he participated extensively in the negotiation of the 1995 Part
201 Amendments and as Chair of the Environmental Committee of the Michigan Economic Developers Association
he participated directly in the development of the 2000 amendments. He is presently the Chair of the Real Property
Law Section Committee on Environmental and Energy Law and a member of the Council of the Environmental Law
Section. (An article on the 1995 Part 201 Amendments by Mr. Trigger was published in the Fall 1995 edition of the
Michigan Real Property Review and an article on the 1996 financial incentives by Mr. Trigger was published in the
Winter 1996 edition of the Michigan Real Property Review.)

** Richard A. Barr is a shareholder at Dean & Fulkerson, P.C. in Troy, Michigan, where he is Co-Chairman of the
Environmental Law Deparlment. Mr. Barr has an undergraduate degree in Business Administration from the University
of Michigan School of Business Administration (with high distinction) and is a cure laude graduate of the University
of Michigan Law School. He serves on the Michigan Department of Environmental Quality’s Part 201 Program Advisory
Group as a representative of the regulated community. In addition, he represents municipalities, developers and other
property owners involved in the redevelopment of contaminated property, including the use of the brownfield tools
discussed in the article.
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Plan on any eligible property in the municipality without
the necessity of designating a Brownfield Zone.

Brownfield Plan

The Brownfield Redevelopment Authority has the
authority to implement a Brownfield Plan that identifies
which eligible properties22 within the municipality will be
subject to tax increment financing and environmental
activities and, in some communities, non-environmental
redevelopment activities. The Brownfield Plan must be
approved by the city council, township board or other
governing body of the municipality and contain the following:
(1) a description of the costs of the Brownfield Plan
(intended to be paid for with tax increment revenues),
including a brief summary of the eligible activities that are
proposed for each eligible property; (2) an. estimate~ of the
captured taxable value and tax increment revenues for
each year of the Brownfield Plan from each eligible parcel
and in the aggregate; (3) the method of financing the
Brownfield Plan; (4) the maximum amount of note and
bond indebtedness to be incurred; (5) the duration of the
Brownfield Plan; (6) an estimate of the impact of tax
increment financing on the revenues of all taxing jurisdictions
in which eligible property is located; (7) a legal description
of each parcel covered by the Brownfield Plan, a map of
the property, the characteristics that qualify the property
as an eligible property, and a statement of whether personal
property is included as part of the eligible property; (8) an
estimate of the number of persons residing on each parcel
and the number of individuals to be displaced, if any; (9)
a strategy for compliance with the Michigan Relocation for
Displaced PersonsAct;~-3 (10) a priority list for the relocation
of persons to be displaced, if any; (11) a description of
proposed use of the Local Site Remediation Revolving
Fund; and (12) other pertinent information required by the
Brownfield Authority.24

Before adopting the Brownfield Plan, the municipality
must hold a public hearing and provide an opportunity to
be heard.2S Notice of the public hearing must be published
in a local newspaper twice before the hearing, with the first
notice required to be published at least twenty and not
more than forty days before the hearing date.z6 Certain
information must be provided in the public notice .27 Notice
must also be provided at least twenty days before the
hearing to all taxing jurisdictions that levy taxes subject to
capture under the act.2s

Eligible Properties

To be eligible for inclusion in a Brownfield Plan, a
property must be considered an eligible property.29 Prior to

June 5, 2000, a property could be considered an eligible
property only if it was a Facility~° under Part 201 or was
adjacent or contiguous to a Facility and the development
of the adjacent or contiguous parcel was estimated to
increase the captured taxable value of the Facility. Effective
with the enactment of 2000 P.A. 145, tax increment
financing is also available for demolition, infrastructure
and lead or asbestos abatement on functionally obsolete31 or
blighted32 property located in a Qualified Local Govemmental
Unit. The Michigan Department of Treasury has determined
that there are eighty-eight Qualified Local Governmental
Units in Michigan.~

Eligible Activities

Once an eligible property is included in a Brownfield
Plan, eligible activities34 may be performed pursuant to the
Brownfield Plan. Eligible activities include baseline
environmental assessment activities,~s due care activities,36
and additional response activities.~7 In addition, in a
Qualified Local Governmental Unit, eligible activities on
eligible property that was used or is currently used for
commercial, industrial, or residential purposes, also include
infrastructure improvementsa8 that directly benefit eligible
property, demolition of structures that is not response
activity under Part 201, lead or asbestos abatement, and
site preparation that is not response activity under Part
20129

Tax Increment Financing

Brownfield Redevelopment Authorities are also allowed
to capture tax increment revenues4° generated from eligible
property, and apply that revenue to the payment or
repayment to a developer, for example, of the cost of
eligible activities at the eligible property. An authority may
elect to capture some, or all, of the tax increment revenues
generated by the project.41 However, certain disproportionate
tax capture plans are prohibited including any plan under
which a local unit of government would capture a greater
proportion of school taxes than local tax revenues.42

In general, captured taxes can be used to pay for the
costs of eligible activities attributable to the eligible property
that generates the taxes, to fund a local site remediation
revolving fund (discussed below), and pay certain
administrative and operating expenses of the local Brownfield
Redevelopment Authority.~ However, the portion of tax
increment revenue that is generated from taxes levied for
school operating purposes44 may be used only for eligible
activities under Part 201 consistent with a work plan or
remedial action plan approved by the Michigan Department
of Environmental Quality after July 24, 1996 and before
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INTRODUCTION

In July 1996, the Michigan Legislature enacted brown-
field financial incentivesI that significantly improve brown-
field redevelopment opportunities in Michigan. These
incentives, in combination with substantive liability reform
and cost reductions implemented in 1995,2 provide Michigan
with substantial advantages over many other states in
revolutionizing brownfield redevelopment. In June, 2000,
the legislature revised Michigan’s brownfield financial
incentive package,s significantly expanding the program,
and extended major new benefits to obsolete or blighted
properties within certain "Qualified Local Governmental
Units" ("QLGU").4 (See Appendix A.)

The 1995 amendments to the Michigan Environmental
Response Act ("MERA") implemented critical liability reform
and needed relief from unnecessarily costly cleanups. The
new financial incentives provide the final component in a
system designed to create real opportunities for brownfield~.
redevelopment success. Not only can buyers acquire without~
liability property that is known to be contaminated, but
Michigan communities can now offer tax increment financing
specifically for brownfield projects, pre-qualification for tax
credits against the Single Business Tax for sites approved
in a Brownfield Plan, and loans and gra’~ts for site
investigation and development activities.

The financial incentives enacted in 1996 improved the
already significant success Michigan experienced in the first
several years of the program. In a reports issued by the
Michigan Department of Environmental Quality ("MDEQ")
in July 1996, it was announced that twenty of thirty-three
Michigan municipalities surveyed had seen an increase in
redevelopment of brownfield properties in the first year of
the program, resulting in over $221,000,000 in private
investment and the creation of more than 2,300 jobs.6 An
update of that initial survey prepared by MDEQ in March
of 2000 indicated that brownfield projects had resulted in
over $1,760,000,000 in private investment and created
more than 8100 jobs since 1995.7

The most important aspects of the 1995 amendments
in encouraging this new development are liability protection
for new buyers and reduced cost of cleanup due to more
reasonable risk-based land-use standards. In addition, in
a little more than one year (by September 1996), over 500
Baseline Environmental Assessments ("BEA") had been
submitted to MDEQ, which is more than ten times the
number of covenants not to sue issued in the preceding four
years.8 By November 6, 2000, 3984 BEAs had been
submitted to MDEQ.9 The year 2000 expanded financial
incentives are expected to further enhance brownfield
redevelopment success in Michigan.

Many communities, following enactment of the 1996
authorizing legislation, embraced brownfield authorities.
By October 2000, over one hundred sixty brownfield
authorities had been established by cities, townships,
villages and counties.I°

!. BROWNFIELD FINANCIAL INCENTIVES

Administrative Organization

The 1996 "brownfield redevelopment package" created
~ state board to oversee development of contaminated
sites, authorized municipalities to create their own local
brownfield authorities, established various funds to finance
redevelopment and pollution prevention projects and
authorized tax credits for certain projects. A Brownfield
Redevelopment Board has been established within MDEQ,
consisting of the MDEQ director, the director of the state
Department of Management and Budget, and the chief
executive officer of the Michigan Jobs Commission, or their
designees.11

In addition, the 1996 public acts created a Revitalization
Revolving Loan Program12 within MDEQ and a Revitalization
Revolving Loan Fund.13 Local governments meeting certain
requirements~4 are able to borrow from the fund to pay for
cleanup and redevelopment of contaminated sites.

Brownfield Redevelopment Authorities

Under the Brownfield Redevelopment Financing Act, ~
municipalities may establish Brownfield Redevelopment
Authorities~6 to facilitate local brownfield development by,
among other things: (1) paying or reimbursing private and
public parties for certain eligible activities including
environmental cleanup and infrastructure improvements in
Qualified Local Governmental Units;17 (2)leasing,
purchasing and conveying property; (3) accepting grants
and donations of property, labor or other "things of value"
from public and private sources; (4) investing the authority’s
money; (5) acquiring property insurance; (6) borrowing
money; and (7) engaging in lending and mortgaging activities
associated with property it acquires. ~8 The authorities may
also establish and administer local Site Remediation
Revolving Funds to finance redevelopment activities.~9

A board appointed or confirmed by the municipality’s
governing body oversees each authority. For authorities
established before June 6, 2000, each board is authorized
to establish a Brownfield Zone and implement a Brownfield
Plan (described below) to facilitate cleanup and
redevelopment in the zone.2° Authorities established after
June 5, 20002~ are authorized to implement a Brownfield
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January 1, 20034s or for infrastructure improvements*s that
directly benefit eligible property, demolition of structures
that is not response activity under Part 201, lead or
asbestos abatement, or site preparation that is not response
activity under Part 201 pursuant to a work plan approved
before January 1, 2003 by the Michigan Economic Growth
Authority ( "MEGA " ) .47

Tax increment revenues cannot be used to pay for
eligible activities conducted before approval of the Brownfield
Plan.~ Tax increments generated from taxes levied for
school operating taxes may not be used for response~
activities that benefit a party liable under Section 26 of Part
201.49 A taxing jurisdiction whose taxes are being captured
cannot opt out of the Brownfield Plan.s° An Authority, ~y
resolution of its board, may issue and sell tax increment
bonds to finance the implementation of a Brownfield Plan
and use tax increment revenue to repay obligations issued
by a Brownfield Authority to pay for the costs of eligible
activities,sl

Local Site Remedlation Revolving Fund

A Brownfield Redevelopment Authority may establish
a Local Site Remediation Revolving Fund from v~hich funds
may be used to pay for "eligible activities,’’s2 including
preparation of Baseline Environmental Assessments, due
care activities and additional response activitiess3 under a
Brownfield Plan. The money for the Local Site Remediation
Revolving Fund principally comes from certain excess tax
increment revenue on properties under a Brownfield Plan.~4
In effect, if a community anticipates the need for revenue
to conduct eligible activities elsewhere within the community,
it can plan to capture more tax revenue than needed for
a specific project and direct those revenues into the
revolving fund. However, excess tax increments in the
revolving fund generated from school operating taxes may
only be used for eligible activities consistent with a work
plan or remedial action plan approved by the Michigan
Department of Environmental QualitySs or a work plan
approved by MEGA.s6

Single Business Tax Credit

In 1996, the Michigan Single Business Tax Act~7 was
amended to extend a tax credit to owners and operators
of contaminated facilities who conduct redevelopment
activities on eligible property. The credit was initially based
upon the amount of expenditures for redevelopment
activities, which could include demolition, construction,
restoration, alteration, renovation, or improvement of
buildings on eligible property,s~ and the addition of
machinery, equipment, and fixtures to eligible property

pursuant to an approved Brownfield Plan. The credit was
equal to ten percent of the cost of eligible investment paid
or accrued, up to a maximum cumulative credit of one
million dollars per taxpayer.~9 This credit could be carried
forward into subsequent tax years for up to ten years, but
the investment eligible for the credit must be made or
accrued before the end of the taxpayer’s 2000 tax year.6°

However, the year 2000 amendments modified the
Single Business Tax ("SBT") credit in several significant
ways.61 The maximum available credit is now thirty million
~Iollars; a single taxpayer can qualify for more than one
credit; the credit may be assigned to a tenant or the
members of a limited liability company, a partnership or
subchapter S corporation; and a preapproval process is
now required for a taxpayer to obtain the credit. In
addition, in order to claim the credit, it is necessary that
the project be completed no later than five years after the
preapproval letter for the project is issued.~2

The SBT credit is available for eligible investment~ on
eligible property.~4 Eligible property means property for
which eligible activities~s are identified in a Brownfield Plan
under the Brownfield Redevelopment Financing Act that
was used or is currently used for commercial, industrial,
or residential purposes and is either a facility (environ-
mentally contaminated property), functionally obsolete, or
blighted.~ Functionally obsolete or blighted property must
be located in a qualified local governmental unit.~7 The
local Brownfield Redevelopment Financing Authority
designates eligible property for the purpose of the SBT
credit in an approved Brownfield Plan.~ An existing
Brownfield Plan may be amended to apply to additional
parcels of eligible property.~9

The cost of eligible investment for which a credit may
be claimed is the cost of work performed after the date that
a preapproval letter for the project has been issued?° In
general, the cost is considered to occur in the taxable year
that the costs are recorded in the taxpayer’s books and
records.~ The addition of machinery, equipment and
fixtures to eligible property is an eligible investment if the
machinery, equipment or f’mture is physically added to the
eligible property after the date that a preapproval letter for
the project has been issued.~2 Moreover, the addition of
leased equipment, machinery or fixtures qualifies as eligible
investment provided the lease has a minimum term often
years or is for the expected useful life of the property. ~3 The
cost of leased equipment is calculated by using the cost
as if the property were purchased minus the lessor’s
estimate, made at the time the lease is executed, of the
market value at the end of the lease.~4 The value and
estimated information must be supplied to the State
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Treasurer or MEGA as part of the documentation when
an application is made to receive a Certificate of
Completion.~S

Although P.A. 143 of 2000 established a new SBT
credit (section 38g - MCL 208.38g), the former SBT
provision (38d - MCL 208.38d) remains in effect until it
sunsets on January I, 200176 Under the "old" brownfield
credit, for tax years that began after December 31, 1996
and before January 1, 2001, a qualified taxpayer may
claim a credit equal to ten percent of the cost of eligible
investment paid or accrued by the qualified taxpayer in the
tax year. Although the old and new brownfield credits
may both be available for investments made in tax years
beginning before 2001, a qualified taxpayer may not claim
the credit under section 208.38g (new credit) if the same
eligible investments were used to calculate.the brownfield
credit under 208.38d (old credit).77

Under the new SBT brownfield credit, a qualified
taxpayer~8 may claim a credit, provided the taxpayer has
a preapproval letter issued for the project after December
31, 1999 and before January 1, 2003 and the project is
completed not more than five years after the preapproval
letter is issued.79 A "project" is defined as the total of all
eligible investment on an eligible property.8° If the total of
all credits for a project~I is one million dollars or less, the
credit is based on ten percent of the cost of the eligible
investment.~ If the total of all credits for the project is
greater than one million dollars but not more than thirty
million dollars, a credit is available for a percentage of the
cost of eligible investment to be determined by MEGA, but
not to exceed ten percent of the cost of the eligible
investment.~3

Unlike the original credit, which only required approval
of a Brownfield Plan by the local brownfield authority, the
’new credit requires a two-step approval process by the
state. First, a qualified taxpayer must submit an application
for preapproval of a projec~ that will be reviewed by the
state considering criteria set forth under section 38g(5) of
the statute.~s The Department of Treasury is required to
give "priority to projects on a facility" when considering
preapproval applications.~6 A preapproval letter must be
issued by the state for a project before eligible investment
begins. However, the state has taken the position that a
preapproval letter will not be issued unless the Brownfield
Plan designating the eligible property on which the project
will occur has been adopted under the Brownfield
Redevelopment Financing Act.~ When the project is
completed, the second approval must be requested by the
taxpayer, who is required to submit the cost of the eligible
investment and proof that the project has been completed

with a request for a Certificate of Completion. Upon
verification of the completion of the project, the state will
issue a Certificate of Completion and, at that point, the
taxpayer may claim the SBT credit.~8 If the total cost of
the eligible investment for the project is ten million dollars
or less, a taxpayer must obtain a preapproval letter from
the State Treasurer.~9 If approved, the State Treasurer will
issue a preapproval letter to the qualified taxpayer that
states (1) the maximum total cost of eligible investment
for the project on which the credit(s) may be claimed, (2)
the maximum total credits for the project when completed
and (3) the project number assigned to the project.9° A
taxpayer may also apply to the State Treasurer if the total
cost of the eligible investment for the project is greater than
ten million dollars but the taxpayer chooses to seek
approval of credits totaling one million dollars or less?I The
total credits for all projects approved by the State Treasurer
may not exceed thirty million dollars in one calendar year?~

If the total cost of the eligible investment for the project
is greater than ten million dollars and a credit of more than
one million dollars is requested, a taxpayer must apply to
the Michigan Economic Growth Authority for preapproval?3

Preapproval by MEGA must have the concurrence of the
State Treasurer, who is a member of the MEGA board.
If a project is approved by MEGA, a preapproval letter will
be issued to the qualified taxpayer that states (I) the
maximum total cost of eligible investment~for the project
on which the credit(s) may be claimed, (2) the maximum
total credits for the project when completed, (3) the
percentage of the cost of eligible investment for which the
credit will be available, and (4) the project number assigned
to the project. MEGA may approve only fifteen projects
per calendar year, subject to the following limitations:~4

Only three projects may be approved per year
with total credits between ten and thirty
million dollars per project. The amount of
these larger credits that can be applied by the
taxpayer in any given year is limited to ten
percent of the total credit per year for ten
years. These credits are subject to a "but for"
test- that is, the credit cannot be given unless
MEGA determines that the project would not
occur in this state without the tax credits
offered?s

Bo The credits for the remaining twelve (or more~)
MEGA-approved projects are capped at ten
million dollars per project and must be taken
in the year the Certificate of Completion for
the project is issued, subject to the right to
carry unused credits forward up to ten years.
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In general, the credits are available only in
qualified local governmental units for property
that is a facility or is blighted or functionally
obsolete. However, three of the fifteen projects
with total credits over one million dollars may
also be awarded outside of a qualified local
governmental unit if the property is a facility.

C. Of the three projects outside a qualified local
governmental unit, one may be approved for
a credit over ten million dollars.

To ensure that all costs to be invested at a site are
properly considered, all planned investment should b.e
included in the application for preapproval. According fla
the state, a joint preapproval application must be submitted
by all qualified taxpayers that will seek a credit for their
eligible investments on the eligible property?7 The application
must also include the addition of machinery, equipment
and fixtures by a lessee if that investment is to be eligible
for the credit.98 The state also recommends that if a lesse~
who will be making eligible investment on the property is
not known at the time the application for preapproval is
submitted, the application must include an estimate of the
cost of the eligible investment reserved for thi~’unknown
lessee."~

The State Treasurer must make a decision on whether
to approve or deny a project with total credits of one million
dollars or less within forty-five days.I°° If no decision is
made, the application is considered approved. For a project
with total credits over one million dollars, MEGA must
make a decision on whether to approve or deny a project
within sixty-five days.I°I If MEGA does not make a decision
within sixty-five days, the application is sent to the State
Treasurer. The State Treasurer then has five days to
approve or deny the application. If it is not denied within
five days, the application is considered approved.1°z
According to the state’s guidance, the statutory forty-five
or sixty-five day approval timetable will begin when the
application is physically received.

When the project is completed, the taxpayer must
submit documentation verifying that the project is
completed, along with an accounting of the cost of the
project and the cost of the eligible investment of each
qualified taxpayer eligible for a credit for the project.1°4 Any
project preapproved by MEGA must also pass an on-site
inspection to verify completion.1°s Once this information
is submitted and verified, a Certificate of Completion will
be issued to each qualified taxpayer with eligible investments
on the eligible propert~j. The Certificate of Completion will
state: (1) the total cost of the project and the cost of the

eligible investment for each qualified taxpayer and (2) each
qualified taxpayer’s credit amount. For a project approved
by MEGA with total credits greater than ten million dollars,
a schedule detailing the annual credit amount to be
claimed by the qualified taxpayer(s) over a ten-year period
will also be includedJ°~ Each taxpayer that claims a credit
must attach a copy of the Certificate of Completion to the
taxpayer’s annual returns.I°7 No credit may be claimed
unless a Certificate of Completion has been issued.

A lessor may assign an approved credit to a lessee of
~ligible property if the lessee leases the property for a
minimum of ten years for use in a business activity. Once
made, the assignment of the credit is irrevocable and must
be made in the tax year in which the Certificate of
Completion is issued.1°8 The lessor may assign all or any
portion of the credit. That portion assigned to a lessee may
not be re-assigned to another.~°9 If an assignment is to be
made to more than one lessee, the taxpayer must prorate
the credit to each lessee. The total credits claimed by the
qualified taxpayers and each assignee cannot exceed the
credit amount stated on the Certificate of Completion.~°
If the credit to be assigned is greater than ten million dollars,
the assignment must be based on the schedule of annual
credit amounts contained in the Certificate of Completion.m
The qualified taxpayer must assign the annual credit
amount for each year separately,u~ If an assignment to a
lessee is planned, but the lessee is unknown in the year that
the Certificate of Completion is issued, the qualified
taxpayer may delay claiming and assigning the credit until
the tax year in which the lessee is known.113

A partnership, S Corporation (S Corp), or limited
liability company (LLC) may assign all or any portion of
its approved credit to its partners, shareholders, or members
based on their proportionate share of ownership,u4 An
assignment must be made in the tax year in which the
Certificate of Completion is issued and once made, the
assignment is irrevocable, and may not be reassigned to
another taxpayer. In addition, a taxpayer may claim a
portion of the credit and assign the remaining amount. 11s
If the credit to be assigned is greater than ten million dollars,
the assignment must be based on the schedule of annual
credit amounts contained in the Certificate of CompJetion.1~6
The partnership, S Corp, or LLC must assign the annual
credit amount for each year separately,u~

Ii. LIABILITY REFORM

As discussed above, the substantial and significant
amendmentsI18 to the former Act 307, Michigan’s
Environmental Response Act, Part 201 of the Natural
Resources and Environmental Protection Actu9 ("NREPA"
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or the "Environmental Code") created significant re-
development opportunities where none had existed before.
These MERA amendments implemented a major overhaul
of the liability structure applicable to environmentally
contaminated property. No longer under Michigan law is
the rnere ownership of property sufficient to impose liability
on those who had nothing to do with any activity causing
a release of contamination.12° Consequently, a buyer or
developer can acquire property for brownfield redevelopment
purposes with substantially reduced threat of environmental
cleanup liability.

The impetus to enact these MERA amendments was
based on several factors. With the recognition that a
growing interest existed in the legislature to modify Act 307,
a working group of business and industry representatives
led by the Michigan Manufacturers Assoeiation, with the
support and assistance of the Michigan Chemical Council,
Michigan Electric and Gas Association, American
Automobile Manufacturers Association and others, prepared
an analysis of Act 307 and offered a series of suggested
recommendations for changes to Act 307. This report,
Proposed Improvements For Urban Industrial and
Commercial Revitalization, was released on December 29,
1994.

Concurrent with this analysis by the business community,
a growing concern for the future of urban redevelopment
activities prompted development interests, and particularly
the major cities of the state, to question the wisdom of the
then-current environmental remediation requirements and
the chilling effect these requirements were having on
redevelopment efforts.12~ An organization known as the
"Urban Core Mayors" simultaneously assembled a series
of recommendations for changes in the state’s environmental
cleanup program and a report containing those
recommendations, Core City Revitalization Package, was
submitted by the Urban Core Mayors to Representative
Sikkema and a special House of Representatives
subcommittee on December 21, 1994. That report and the
bipartisan endorsement of urban mayors became one of
the major driving forces behind the MERA amendments.

The MERA amendments revised the liability structure,
modified the basis for the cleanup standards, and
substantially altered transactional issues and related approval
processes by reducing uncertainties. Another significant
change was the establishment of an affirmative obligation
to remediatex22 contamination in certain circumstances.
The former MERA only imposed such an obligation if
MDEQ or a court issued a cleanup order. Additional
affirmative obligations to prevent exacerbation of existing

contamination, to exercise due care to mitigate unacceptable
exposures, and to take precautions against the reasonably
foreseeable acts or omissions of a third party were also
added in Section 20107a.~a The following discussion
presents a general summary of the final legislation.

!!1. CHANGE IN LIABILITY STRUCTURE

Elimination of "Status" Liability

Strict status liability is essentially~24 eliminated by
removing the provisions of the statute that imposed strict
liability on those who merely own or operate property.
Under the new provisions the current owner or operator of
a facility or the owner or operator of a facility at the time
of disposal of a hazardous substance is liable only if the
owner or operator is responsible for an activity causing a
release or threat of release.1~s Persons who become owners
or operators of a facility after June 5, 1995~6 are liable
for the contamination at the facility unless they comply
with the Baseline Environmental Assessment procedures.
Preparation of a BEA in accordance with the statute
provides the new owner or operator with an exemption from
liability unless the owner or operator is responsible for an
activity causing the contamination.128 Compliance with
these requirements, however, does not exempt one from
liability for subsequent releases or threats of releases
resulting from an activity for which one is responsibleJ~9
In addition, the MERA amendments eliminate liability
for "interim owners and operators," i.e., persons who once
owned or operated the property but do not any more, and
who did not own or operate the property at a time when
hazardous substances were released at the facility.13°

Specific provisions exempting residential property and
lessees who use the property for a retail, office, or commercial
purpose are also included in the MERA amendments.~31 It
is, therefore, possible for investors and purchasers of
brownfield sites to take advantage of these additional
liability protection mechanisms.

IV. SPECIAL LIABILITY PROTECTION
FOR LENDERS AND OTHERS

Definition of "Lender"

The MERA amendments supplemented and added a
number of special liability protections for lenders, fiduciaries,
and other categories of potential owners or operators of
a facility. The term "lender" replaces the former term
"commercial lending institution" and now includes virtually
all potential lending entities.13~
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The definition of "lender" under the MERA amendments
differs from the definition of "commercial lending institution"
under the prior law by including: (I) local units of government
holding a reversionary interest in real property; (2) any other
person who loans money for the purchase or improvement
of real property; and (3) any person who retains or receives
a security interest to service a debt or secure a performance
obligation. Thus, the term "lender" now includes virtually
anyone who holds an interest in property to secure a debt,
regardless of whether that person is a commercial lender.

Basic Lender and Fiduciary Protections

The basic lender liability protections are found at MCL
§324.20101a. These provisions are not affected by tiae
MERA amendments, except to make them applicable to
"lenders" rather than "commercial lending institutions." A
lender or other person acting as a fiduciary (as defined in
the Probate Code, MCL §700.5) who has not participated
in the management of a facility is exempted from liability:
as an owner or operator.Iss This exemption does not reliever
a fiduciary from liability that the fiduciary has assumed or
liability for negligent, reckless, or willful misconduct,TM or
prevent claims against the assets of an estate or trust that
contains the facility.13s These provisions al~o apply to
lenders who assumed control of property in a fiduciary
capacity authorized by the banking code136 or national
bank act~3~ pursuant to an agreement entered into on or
before August 1, 1990.~38 If a lender assumes control of
a facility in a fiduciary capacity pursuant to an agreement
entered into after August 1, 1990, the lender is subject to
this exemption if the lender has served only in an
administrative, custodial, or financial capacity and has not
exercised sufficient involvement to control the owner or
operator’s hazardous substance handling practices.1~9

Foreclosure

A lender that conducts a Baseline Environmental
Assessment in compliance with Section 20126(1)(c) within
forty-five days of foreclosure on a facility and who is not
responsible for an activity causing the contamination may
take title to or possession of the property without liability
for any existing contamination and, if the lender chooses,1~°
may transfer the property to the state if the lender complies
with the following requirements: (i) lists the facility for sale
for a period of at least one hundred twenty days within nine
months following foreclosure; (ii) takes reasonable care in
maintaining the property and permanent fixtures; (iii)
provides all environmental information relating to the
facility and available to the lender to MDEQ; (iv) complies
with any MDEQ order under Section 20119;TM and (v)
undertakes appropriate response activities to abate any

threat of fire or explosion or an imminent hazard through
direct contact with hazardous substances.

V. OTHER SPECIAL EXEMPTIONS

Innocent Purchaser

The amendments also contain an "innocent purchaser"
defense that exempts from liability a person who did not
know and had no reason to know that the property was
a facility at the time the person became an owner or
"operator of the property.~4s To qualify for this exemption,
the owner or operator must have made all appropriate
inquiry into the condition and history of the property,
before acquisition, consistent with good commercial or
customary practice. Any specialized knowledge or experience
of the owner or operator, any difference between the
purchase price and the value of the property if
uncontaminated, commonly known information about the
property, the obviousness of the presence of contamination,
and the ability to detect a release by appropriate inspection
are all relevant considerations in determining whether an
owner or operator is entitled to the innocent owner defense.1~4

Migration

The owner or operator of property onto which
contamination migrates is not liable for that contamination
unless he or she is responsible for an activity causing the
contamination.~4s In addition, an owner or operator is
exempt from the Section 20107a due care obligations if
the contamination migrated onto the property and the
owner or operator is not responsible for an activity causing
contamination.14~

Scope of Liability Protection

A person who is provided an affirmative determination
under Section 20129a, who has complied with the MERA
amendments, or who is exempt from liability under MERA
is also exempt from liability under Part 17 (former Michigan
Environmental Protection Act), Part 31 (former Water
Resources Commission Act) and common law for claims
related to response activity.~4~ This exemption does not
extend to liability arising from violation of a permit. ~ This
exemption may also not apply to tort claims unrelated to
the performance of response activities, tort claims for
damages that result from response activities, or tort claims
related to the person’s responsibilities to exercise due care
and take reasonable precautions under section 20107a.~49

An additional innovative provision is designed to
provide limited protection for federal CERCLA/Superfund
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claims and contribution protection under both CERCLA
and MERA.15° Under this provision, Section 20129(6}, a
person who complies with MERA is considered to have
resolved his or her liability to the state in an administrative
approved settlement under CERCLA.TM If upheld by the
courts, this provision will provide contribution protection
from any CERCLA claim that could be brought by the state
and prevent the state from suing under state law. This
provision may not prevent the federal government from
bringing federal claims under CERCLA.~2 Although the
MERA amendments substantially alter state law, with the
exception of Section 20129(6), liability and other aspects
of federal law remain unaffected and must still be
considered.1~

In a related development on July 10, 1996 U.S.
Environmental Protection Agency ("USEPA") Region V
executed a Superfund Memorandum of Agreement
Addendum I with MDEQ in which USEPA promised not
to "[P]lan or anticipate any federal action against a
covered party (owner, operator, generator or transporter)
under Superfund..." provided that the covered party is
in compliance with Part 201.1s4 This promise extends to
properties in Michigan that are not National Priority List
(Superfund) sites or otherwise subject to a USEPA action.
Although this agreement may not be enforceable by a third
party, it does offer some degree of assurance that USEPA
will not initiate an enforcement action against a party who
has in good faith addressed cleanup issues under state law.

VI. INCORPORATION OF LAND-USE
BASED CRITERIA

New Cleanup Criteria Classifications

One of the most significant innovations of the MERA
amendments was the restructuring of the cleanup criteria.
Residential criteria will be applied to residential property,
commercial criteria to commercial property, recreational
criteria to recreational property, industrial criteria to industrial
property, etc.~ss In addition, there are two categories of
land-use based criteria: limited and unlimited.Is6 At an
unlimited land-use site, exposure barriers are not necessary
to prevent exposure to contamination on the property.~7
At a limited site, however, it may be necessary to impose
an exposure barrier, such as a parking lot or other barrier,
or limit access through some form of institutional control,
such as a deed restriction, ordinance,, or other related
mechanism.~S~

If a cleanup is based on criteria for the unlimited
residential category, no land use restrictions or monitoring
are required once the standards are met.~s9 If a remedial

action plan uses one of the other unlimited land use
categories, a "Notice of Approved Environmental
Remediation" must be recorded with the register of deeds
by the owner of the property within twenty-one days after
selection or approval by MDEQ of the remedial action or
after construction of the remedial action.~6° If MDEQ
approves a remedial action using criteria for one of the
limited land use categories, a legally enforceable agreement
with MDEQ must provide for: (1) land use or resource use
restrictions; (2) monitoring; (3) operation and maintenance;
(4) permanent markers to describe restricted areas, if
necessary, and (5) financial assurance to pay for monitoring,
operation and maintenance, oversight, and other costs.TM

If MDEQ concurs with an analysis provided in a remedial
action plan that one or more of these requirements (other
than the land use or resource use restrictions) are not
necessary, that element may be omitted from the enforceable
agreement.~62

VII. COORDINATION OF OTHER
LEGAL REQUIREMENTS

Other Legal Claims

An important factor that historically had the potential
to undermine final resolution of site cleanups is whether
there may be other parties who may potentially have claims
against someone who owns contaminated~ property. The
MERA amendments address in several provisions the
general principle that, once compliance with MERA has
been attained, there should be no other claims under other
statutes or common law. In addition, through passage of
HB 4598 in 1995, the legislature also clarified the jurisdiction
of MERA relative to the Hazardous Waste Management
Act (Part 111 of the Environmental Code) by providing that
corrective action under Part 111 satisfies a person’s remedial
obligations under MERA and the Water Resources
Commission Act, Part 31 of the Environmental Code.~

Leaking Underground Storage Tanks

The relationship between the liability scheme for
owners and operators of leaking underground storage tanks
("LUST"s) and the provisions of the Environmental
Remediation section (Part 20 I) of the Environmental Code
was clarified by legislation adopted in March 1996 ("March
1996 Amendments").~4 Under the LUST section (Part
213) of the Code, the owner or operator of a LUST, or
the property on which a LUST is located, was previously
responsible for site cleanup, regardless of whether the party
caused the leak.165

The March 1996 amendments modified Part 213 to
limit the definition of "owner" and "operator" to those
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parties who control or hold an interest in underground
storage tank (UST) systems and are liable for contamination
under Part 201.166 As a result, the Part 201 liability scheme
(causation-based liability) has been incorporated into Part
213. Provisions in the March 1996 amendments also: (1)
addressed the removal of soil at LUST sites;167 (2) provided
that penalties for late reporting under Part 213 do not begin
to accrue until MDEQ has notified the party on whom the
penalty is being imposed of the potential assessment of
penalties; and (3) allows MDEQ to issue closure letters for
sites meeting the Part 213 cleanup criteria.I~8

Contamination resulting solely from a LUST must b~
remediated according to Part 213. At sites with
contamination resulting from both a LUST and one
more other sources, the owner or operator may choose
whether to remediate the LUST release under either Part
201 or Part 213.1~9 Part 213 previously required that MDEQ
determine the Part under which a site should be remediated.

By incorporating the Part 201 liability scheme into Part~
213, the March 1996 amendments permit purchasers of
property contaminated by LUSTs to take advantage of the
same liability protections as purchasers of other
contaminated property under Part 201, such~as limiting
liability by preparing a BEA. This provision, which is
retroactive,17° should prove beneficial to purchasers of
LUST sites who do not plan to operate USTs on the
property. Purchasers who plan to operate USTs will, in
most cases, need to conduct a Type S BEA or investigate
alternative liability defenses on the premise that the same
hazardous substances will be used on the property. If the
USTs have been removed or properly closed in place,
liability under Part 213 should be fulfilled and any remaining
contamination problems should be subject to Part 201.171

VIII. DUE CARE, REASONABLE
PRECAUTION AND EXACERBATION

OF EXISTING CONTAMINATION

Duty to Exercise Due Care and
Take Reasonable Precautions

Section 20107a of the ME~,~ amendments imposes
obligations (" 107a Obligations") on all owners and operators
of property who are aware that it is contaminated (i.e., they
have knowledge it is a "facilii~"l to exercise due care to
avoid unacceptable exposure to the contamination on the
property, to take reasonable precautions to avoid any
inappropriate conduct by a third party, and to avoid
exacerbating existing contamination on the site, regard-
less of whether that owner or operator caused the
contamination.1~2 These duties are in addition to any duty

to perform response action under MERA.I~s Any party who
fails to take due care to avoid unacceptable exposures or
to take reasonable precautions to avoid foreseeable third
party actions, or who exacerbates contamination, will be
subject to liability. 174 This liability extends to response costs
and natural resource damages attributable to the new or
exacerbated contamination. 175 The liability does not extend
to pre-existing contamination unless the person is othezwise
liable for that contamination.17~

Although even a brownfield redevelopment is also
~ubject to these requirements, in balance most properly
conceived projects should meet these obligations without
materially hindering the development.

IX. PREPARATION OF THE BASELINE
ENVIRONMENTAL ASSESSMENT

As noted earlier, the MERA amendments retain the
process whereby standard Phase I environmental assessmenls
can be used to provide an "innocent" purchaser defense
if performed before a property is purchased.1~ If, however,
the property is known to be contaminated (i.e., it is known
to be a "facility" and the buyer cannot invoke the innocent
purchaser defense), a BEA and related documents may
allow the buyer, nonetheless, to buy the property and
qualify for an exemption from liability.178

Qualifying for the Exemption

To qualify for this exemption, a new owner or operator
of property must perform a BEA within forty-five days after
the earlier of purchase, occupancy, or foreclosure.179 A
BEA is an evaluation of environmental conditions that exist
at a facility at the time of purchase that reasonably defines
the existing conditions at the facility so that, in the event
of a subsequent release caused by the new owner or
operator, there is a means of distinguishing the new release
from pre-existing contamination.l~° The BEA may also be
perfomaed before acquiring the property.TM If an initial
assessment of the property confirms that the property is
a facility and a BEA is prepared, the owner or operator
must disclose the BEA to MDEQ and to any subsequent
transferee or potentially lose the benefit of this exemption.l~
If an initial assessment indicates that the property is not
a facility, the owner or operator would need to qualify for
a defense to liability provided in Section 20126(3)(h) as
an innocent purchaser.l~ Under this provision, a person is
not liable as an owner or operator of a facility if he or she
did not know and had no reason to know the property was
a facility after making appropriate inquiry to determine
whether the property was a facility at the time of acquisition.
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This defense assumes, of course, that the owner or operator
is not otherwise responsible for an activity that caused a
release at the facility.184

X. CONCLUSION

The MERA amendments and the subsequent 1996
and 2000 brownfield financial incentives have changed
dramatically the conditions and ground rules for real
estate, and other transactions in Michigan. Property that
was previously considered untouchable can now be purchased
and developed essentially without liability to the developer
for existing contamination the developer did not cause. The
substantial success in the first five years after the MERA
amendments and brownfield incentives ($1,760,000,000
in private investment and creation of over 8100 jobs) is

convincing evidence of the benefits of Michigan’s brownfield
program.

The year 2000 brownfield amendments and financial
incentives provide the final link in Michigan’s already
successful brownfield redevelopment program. The growing
recognition that profits can be made in brownfields will also
create more active pursuit of brownfield redevelopment
opportunities. In addition, expanding tax increment financing
to include demolition, asbestos or lead paint abatement
and infrastructure improvements within Qualified Local
Governmental Units has provided new impetus for
redevelopment of Michigan’s urban areas. In the end, only
those who recognize and apply these expanded incentives
will be able to take advantage of the redevelopment profit
potential.
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APPENDIX A

QUALIFIED LOCAL GOVERNMENTAL UNITS*

UNDER PA 146 OF 2000

EFFECTIVE DATE: JUNE 6, 2000

Adrian

Albion

Alma

Alpena

Ann Arbor

Baldwin Village

Bangor

Battle Creek

Bay City

Benton Harbor

Benton Twp.
(in Berrien Co.)

Big Rapids

Bronson

Buena Vista Twp.
(in Saginaw Co.)

Burton

Cadillac

Carson City

Caspian

Cheboygan

Coleman

Dearborn

Dearborn Heights

Detroit

Dowagiac

East Lansing

Eastpointe

Ecorse

Escanaba

Femdale

Flint

Genesee Twp.
(in Genesee Co.)

Gibraltar

Gladstone

Grand Haven

Grand Rapids

Grayling

Hamtramck

Harbor Beach

Harper Woods

Hazel Park

Highland Park

Holland

lnkster

Ionia

Iron River

Ironwood

Ishpeming

Jackson

Kalamazoo

Lansing

Lincoln Park

Livonia

Ludington

Manistee

Manistique

Marquette

Melvindale

Midland

Monroe

Mount Morris

Mt. Morris Twp,
(in Genesee Co.)

Mount Pleasant

Muskegon

Muskegon Heights

Oak Park

Onaway

Owosso

Pinconning

Pontiac

Port Huron

Redford Twp.
(in Wayne Co.)

River Rouge

Royal Oak Twp.
(in Oakland Co.)

Saginaw

Saint Louis

Sault Saint Marie

Southfield

Stambaugh

Sturgis

Taylor

Traverse City

Trenton

Vassar

Wakefield

Warren

Wayne

Wyandotte

Ypsilanti

*All units are cities
unless otherwise

designated.
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11.

12.

13.

14.

ENDNOTES

1996 P.A. 380, 381, 382, 383 and 384.

The amendments became effective on June 5, 1995
and have been codified in Part 201 of the Natural 15.
Resources and Environmental Protection Act (1994 PA
451, also known as the "Environmental Code"). For 16.
consistency purposes, reference hereinafter will be to
"Part 201" of the Code.

17.

2000 P.A. 143, 144, 145 and 146.

Section (2)(k) of the Obsolete Property Rehabilitation
Act (2000 P.A. 146) contains the definition of "Qualified
Local Governmental Unit." A list of the communities
that meet the definition are included in Appendix A
attached hereto.

The Part 201 Amendments: One Year Later, An interim
evaluation of the effectiveness of the June 5, 1996
amendments to Part 201 of the Natural Resources and
Environmental Protection Act, Act 451 of 1994, as
amended. This report was prepared by the
Environmental Response Division of MDEQ and is dated
July 1996. Copies of the report may be obtained by
contacting MDEQ at (517) 373-9837.

Id. ati.

See MDEQ report dated June 2000 updating the
summary of Part 201 brownfield benefits, a copy of
which may be obtained by calling Jim Linton at (517)
373-8450. A slide show summarizing the amendments
and MDEQ’s survey can be found at http://
www.deq.state.mi.us/erd/brownfields.

According to a summary prepared by MDEQ in September
1996, over five hundred BEAs had been submitted to
MDEQ as of August 1996.

See memo from Jim Linton to MDEQ staff dated
November 6, 2000 providing a summary of BEA activity
through November 6, 2000.

See MDEQ Environmental Assistance Division, http://
www.deq.state.mi.us/ead/eosecffbralist.pdf. Questions
may be addressed to Mr. Bob Terry at (517) 335-2109
or terryr@state.mi.us.

MCL 324.20104a. Note: The Michigan Jobs Commis-
sion is now the Michigan Economic Development
Corporation.

MCL 324.20108b.

MCL 324.20108a.

An applicant for these funds must be a c~unty, city,
township, village, or Brownfield Redevelopment
Authority (established under 1996 P.A. 381) and the
funds must be used for evaluation, demolition and
certain interim response activities at a contaminated or

18.

19.

20.

21.

22.

23.

24.

25.

26.

27.

28.

29.

30.

suspected contaminated site. To receive a loan an
applicant must enter into an agreement with MDEQ that
includes scope of services, timelines and related
provisions.

MCL 125.2651 et seq.

MCL 125.2653.

Eligible activities mean baseline environmental
assessment activities, due care activities, additional
response activities and relocation of public buildings or
operations for economic development purposes. In a
qualified local governmental unit, eligible activities also
mean infrastructure improvements such as parking
facilities that directly benefit eligible property; demolition
of structures; lead or asbestos abatement; and site
preparation. See 2000 P.A. 145 section (2)(1).

MCL 125.2657.

MCL 125.2658.

MCL 125.2653(1).

Id.

Eligible property is defined by statute at MCL
125.2652(m) to mean property for which eligible
activities are identified under a Brownfield Plan that was
used or is currently used for commercial,, industrial, or
residential purposes that is either in a qualified local
governmental unit and is a facility, functionally obsolete,
or blighted or is not in a qualified loc/~l governmental
unit and is a facility, and includes parcels that are adjacent
or contiguous to that property if the development of the
adjacent and contiguous parcels is estimated to increase
the captured taxable value of that property. Eligible
property includes, to the extent included in the
Brownfield Plan, personal property located on the
property. Eligible property does not include qualified
agricultural property exempt under section 7ee of the
general property tax act, 1893 PA 206, MCL 211.7ee,
or from the tax levied by a local school district for school
operating purposes to the extent provided under section
1211 of the revised school code, 1976 PA 451, MCL
380.1211.

MCL 213.321 et seq.

MCL 125.2663(1).

MCL 125.2653(10).

M.

MCL 125.2653(11).

MCL 125.2653(13).

MCL 125.2663(1).

A "Facility" under Part 201 is essentially contaminated
property. See MCL 324.20101.
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31. Under MCL 125.2652(p) "functionally obsolete" means
that the property is unable to be used to adequately
perform the function for which it was intended due to
a substantial loss in value resulting from factors such as
overcapacity, changes in technology, deficiencies or
superadequacies in design, or other similar factors that
affect the property itself or the property’s relationship
with surrounding property.

32. Under MCL 125.2652(e) "Blighted" means property
that meets any of the following criteria:

(i) Has been declared a public nuisance in accordance
with a local housing, building, plumbing, fire, o~
other related code or ordinance.

(ii)

(ill)

(iv)

Is an attractive nuisance to children because ~)f
physical condition, use, or occupancy.

Is a fire hazard or is otherwise dangerous to the
safety of persons or property.

Has had the utilities, plumbing, heating, or sewerage
permanently disconnected, destroyed, removed,
or rendered ineffective so that the property is unfit
for its intended use.

Is tax reverted property owned by a qualified local
governmental unit, by a county, or h~ this state.
The sale, lease, or transfer of tax reverted property
by a qualified local governmental unit, county, or
this state after the property’s inclusion in a brownfield
plan shall not result in the loss to the property of
the status as blighted property for purposes of this
act.

33. A list of QLGUs as prepared by the Michigan Department
of Treasury is included as Appendix A attached hereto.

34. MCL 125.2652(I).

35. MCL 125.2652(d).

36. MCL 125.2652(k).

37. MCL 125.2652(a).

38. MCL 125.2652(r).

39. MCL 125.2652(1)(iv).

40. MCL 125.2652(aa).

41. MCL 125.2663(1)(b).

42. MCL 125.2663(1)(b) and MCL 125.2663(2).

43. See MCL 125.2663(3), MCL 125.2663(5) and MCL
125.2663(16).

44. MCL 125. 2652(cc).

45. MCL 125.2665(1)(a).

47.

48.

49.

50.

51.

52.

53.

54.

55.

56.

57.

58.

59.

60,

61.

62.

63.

64.

65.

66.

67.

MCL 125.2663(15). Guidance is available from the
Michigan Economic Development Corporation on the
suggested contents for the work plan to be submitted to
and approved by the state as required under this section.
Contact Mr. Vern Taylor of MEDC at (517) 335-5883 or
taylorv@michigan.org.

MCL 125.2665(1)(d).

See MCL 324.20126 and MCL 125.2665(1)(e). It is not
clear what constitutes a "benefit to a liable party." For
example, if any remedial work is performed that relieves
a liable party from the obligation to perform that work,
is that what was meant by "benefit to a liable party"?

MCL 125.2663(10).

MCL125.2663(3).

MCL 125.2652(1).

MCL 125.2652(a).

See MCL 125.2663(5).

MCL 125.2665(1)(b).

MCL 125.2665(1)(c).

MCL 208.38d(1-8).

See MCL 324.20101(o).

MCL 208.38d(2).

If an expenditure is neither "made" nor "accrued" before
January 1, 2001, it would not be eligible for the credit.

The year 2000 amendments went into effect on June 6,
2000 as Public Acts 143, 144, 145 and 146 of the
Public Acts of 2000.

MCL 208.38g(1).

MCL 208.38g(30)(e). Eligible investment does not
include environmental response costs, which may be
reimbursed using tax increment financing.

MCL 208.38g(1)(a) and (b).

MCL 125.2652(i) defines "eligible activities" to mean
baseline environmental assessment activities, due care
activities, additional response activities and relocation
of public buildings or operations for economic
development purposes. In a qualified local governmental
unit, eligible activities also mean infrastructure
improvements that directly benefit eligible property,
demolition of structures, lead or asbestos abatement,
and certain site preparation activities.

MCL 125.2652(m).

ld. A list of Qualified Local Governmental Units is
attached as Appendix A.

46. MCL 125.2652(r). 68. ld.
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69. MCL 125.2663(1).

70.

71.

72.

73.

74.

75.

76.

MCL 208.38g(30)(e). Note that the state takes the
position that a taxpayer is not precluded from filing an
SBT credit application after work on a project has already
begun. However, only the investment made after the
preapproval letter has been issued may be used to
determine the credit. This principle may not apply to
projects with credits over ten million dollars that must
demonstrate that the project would not occur in this
state without the tax credit.

Under MCL 208.38g(16) the amount of the credit in a
given year is determined based on the amount of eligible
investment the taxpayer "pays or accrues" in that year.
It is necessary to understand appropriate accounting
practices and principles to properly assess this issue.
See Department of Treasury guidance ("Treasury
Guidance") at http://www.treas.state.mi.us/mi~t.ax/sbt/
Brownfld/brcover.htm or call the Single Business Tax
Division at (517) 373-8030. The state summarizes its
view as follows:

Under the cash disbursement method, cost is
deducted in the taxable year in which the cost, in
part or total, is paid. Under the accrual method,
the cost is deducted in the taxable year that all of
the events have occurred which establish the fact
of the liability giving rise to the cost (in part or
total), and the cost can be determined with
reasonable accuracy. A cash receipts and dis-
bursements taxpayer may record as a cost a partial
payment of an obligation to purchase qualifying
property or a deposit on property, which the
taxpayer is obligated to purchase. The accrual
basis taxpayer records a cost when all the events
have accrued which fix the liability.

From Frequently Asked Questions Brownfield
Redevelopment Credit- prepared by the Michigan
Department of Treasury.

It may be prudent to also consult with the taxpayer’s tax
accountant to ensure that the methods being used by
the accountant to determine federal income tax liabilities
are consistent with the determinations applied to the
SBT credit application process.

MCL 208.38g(30)(e).

ld.

MCL 208.38g(9).

/d.

MCL 208.38d. Note that the sunset may be later in
2001 for a taxpayer who, for accounting purposes, is on
a tax year other than January to December. See MCL
208.38d(I), which applies the credit for a tax year
beginning before January 1, 2001. A tax year beginning

77.

78.

79.

80.

81.

82.

83.

84.

85.

on June I, 2000 would not end until May 31, 2001 and
expenditures made before June 1, 2001 for that taxpayer
would still be eligible for the former SBT credit.

If any attempt were made to obtain a credit for the same
investment, the practical result would be to violate the
maximum tax credit limitation of ten percent. On the
other hand, if an eligible investment was segregated
into two discrete accounts, both credits could presumably
be utilized for different expenditures subject to
compliance with the applicable statutory requirements.

MCL 208.38g(29)(I) defines a "qualified taxpayer" as
a taxpayer who owns or leases eligible property, and
has certified that the Michigan Department of Envi-
ronmental Quality ("MDEQ’) has not sued or issued a
unilateral order to the taxpayer to compel response
activity on that property. In addition, MDEQ may not
have expended any state funds for response activity on
the property and then demanded reimbursement from
the taxpayer. Note that a party could in fact be a liable
party and yet still meet these qualifications.

MCL 208.38g(1).

MCL 208.38g(30)(j).

How the "project" is defined is very important because
the state has taken the position that no amendments of
the project definition will be accepted by the state. The
state’s position is in part based on the requirement in
section 38g(2) and (3) that the state-issped preapproval
letter shall state the maximum total of all credits for the
project, thereby implying that an amendment is not
authorized.

Under MCL 208.38g(30)(e) "eligible investment" means
demolition, construction, restoration, alteration,
renovation, or improvement of buildings or site
improvements on eligible property and the addition of
machinery, equipment and fixtures to eligible property.
These activities must occur after the date that eligible
activities on the property have begun pursuant to a
Brownfield Plan and after a preapproval letter has
been issued. The addition of leased equipment may be
included if subject to a lease of a minimum term of ten
years (subject to certain other limitations). Environmental
response activities (e.g., baseline environmental
assessment activities, due care plans, and remediation
costs) are not eligible investments. Reimbursed costs
and land costs are also not eligible investments.

MCL 208.38g(3).

MCL 208.38g(2) and (3).

MCL 208.38g(5) provides in part as follows:

The Michigan Economic Growth Authority shall
consider the following criteria to the extent
reasonably applicable to the type of project
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(a)
(b)

(c)
(d)

(f)
(g)

(h)

(i)

O)

86.

87.

88.

89.

90.

91.

92.

93.

proposed when approving a project under 94.
subsection (3) and the state treasurer shall consider 95.
the following criteria to the extent reasonably
applicable to the type of project proposed when 96.
approving a project under subsection (2):

The overall benefit to the public.

The extent of reuse of vacant buildings and redevelop-
ment of blighted property.

Creation of jobs.

Whether the eligible property is in an area of high un-
employment.                                   "

The level and extent of contamination alleviated by, the
qualified taxpayer’s eligible investment to the e~tent
known to the qualified taxpayer.

The level of private sector contribution.

The cost gap that exists between the site and a similar
greenfield site as determined by the Michigan Economic
Growth Authority.

If the qualified taxpayer is moving from another location
in this state, whether the move will create a brownfield.

Whether the financial statements of the qu~ified taxpayer
indicate that it is financially sound and th’at the project
is economically sound.

Any other criteria that the Michigan economic growth
authority or the state treasurer, as applicable, considers
appropriate for the determination of eligibility under
subsection (2) or (3).

MCL 208.38g(2). During the committee hearings on
these amendments considerable objection was raised
suggesting that the changes as introduced could result
in traditional brownfields being overrun by projects that
qualify as functionally obsolete or blighted and that
may have no contamination. This priority provision was
included in response to that concern. (Personal
observation by Mr. Trigger during the hearings.)

See Treasury Guidance. There is no specific provision
that requires prior approval of a Brownfield Plan but
this process leaves ultimate control of the selection of
brownfield projects to the local brownfield authority
without the appearance of preference by the state.

MCL 208.38g(7).

MCL 208.38g(2).

ld.

ld.

ld.

MCL 208.38g(3).

97.

98.

99.

100.

101.

102.

103.

104.

105.

106.

107.

108.

109.

II0.

111.

112.

113.

114.

115.

MCL 208.38g(4).

MCL 208.38g(5).

Of the total of fifteen large credits over one million
dollars, no more than three can exceed ten million
dollars; therefore, it is possible that more than twelve
credits for less than ten million dollars could be available
if less than three are granted over ten million dollars.

See Treasury Guidance. In addition, under section
38g(10) the credits claimed by a lessee are subject to the
same total credit limitation as the landlord. Presumably
leased equipment, whether leased by the landlord or
tenant, would also be subject to the same limitation.
Failure to include a cost could result in the loss of the
related credit.

MCL 208.38g(10).

See MCL 208.38g(16) and Treasury Guidance. Because
the project as defined for the preapproval application
cannot be amended, incorporating the expected lessee
investment is prudent. In the end, if the investment were
not made there would simply be no request for a credit.
On the other hand, if the investment were not included
it could never serve as the basis for a credit.

MCL 208.38g(2).

MCL 208.38g(3).

ld.

See Treasury Guidance. Also, note that the state has
taken the position that it will not accept an application
until the local brownfield authority and city council or
governing body has approved a Brownfield Plan
including the project. MEGA staff has also indicated
informally that a fee will be required to process an
application for a preapproval letter and an additional
fee will be required as percentage of the credit approved.

MCL 208.38g(7).

ld.

MCL 208.38g(7)(f).

MCL 208.38g(11).

MCL 208.38g(16).

ld.

ld.

MCL 208.38g(16)(a).

MCL 208.38g(16)(b).

MCL 208.38g(16).

MCL 208.38g(17).

ld.
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116. MCL 208.38g(17)(a). 133.

117. MCL 208.38g(17)(b). 134.

118. The MERA amendments adopted through HB 4596,135.

HB 4597 and HB 4598 have been codified in Part 201
of the Natural Resources and Environmental Protection
Act (1994 PA 451, also known as the "Environmental
Code").

119.

120.

121.

122.

123.

124.

125.

126.

127.

128.

129.

130.

131.

MCL 324.101 et seq.

The new amendments (see MCL 324.20101 et seq.)
limit liability, except in certain instances, only to those
parties that are responsible for an activity causing a
release of contamination.

Although many issues impact a community’s ability to
successfully initiate redevelopment efforts, including
taxes, schools, and crime it was clear that environmental
requirements were also a major obstacle.

MCL 324.20114(1)(g).

MCL 324.20107a.

Anyone who becomes an owner or operator of a facility
after June 5, 1995 and who does not prepare a Baseline
Environmental Assessment would not qualify for an
exemption from liability under section 20126(1)(c) and,
may, therefore, be strictly liable for any existing
contamination if he or she does not otherwise qualify
for an exemption. The statute states that anyone who
becomes an owner or operator shall be liable unless he
or she prepares a BEA (or qualifies for an exemption).

MCL 324.20126(1)(a) and (b).

June 5, 1995 is the effective date of the MERA
amendments.

MCL 324.20126(1)(c).

MCL 324.20126(2).

MCL 324.20126(2).

See former Section 324.20126(1)(c), which was repealed
by the MERA amendments. Liability is established only
for those parties listed in Section 126, which does not
include "interim" owners or operators.

MCL 324.20126(3)(f) and (j). Notwithstanding these
exemptions, MDEQ has taken the position that if any
party relies on these exemptions (and any other
exemption under section 126(3)) and is subsequently
responsible for any release on the site, the exemption
is lost and that party is now strictly and jointly liable for
any contamination on the site. The business community
has objected to this interpretation and ultimate resolution
of this issue may require legislative action.

136.

137.

138.

139.

140.

141.

142.

143.

144.

145.

MCL 324.20101b(1).

MCL 324.20101b(1)(a).

MCL 324.20101b(1)(b) provides that the protection
from liability in section 20101b does not

Prevent claims against the assets that are a part of
or all of the estate or trust that contains the facility;
any other estate or trust of the decedent, grantor,
ward, or other person whose estate or trust contains
the facility that is administered by the lender or
other person; or any other estate or trust of the
decedent, grantor, ward, or other person whose
estate or trust contains the facility. Such claims
may be asserted against the fiduciary in its
representative capacity, whether or not the fiduciary
is personally liable.

1969 Public Act 319, being sections 487.301 to 487.598
of the Michigan Compiled Laws.

Chapter 106, 13 Stat 99, now codified at 12 USCA § 1
et seq.

MCL 324.20101b(2).

MCL 324.20101b(3).

Obviously, if the property has significant value and the
lender can resell or otherwise realize a return on its
investment it would not simply turn the property over
to the state. On the other hand, if the lender is unable
to sell or otherwise make use of the l~roperty, it may
need the ability to transfer the property to the state in
order to eliminate the property from its portfolio.

MCL 324.20119 provides MDEQ with the authority
(when there may be an imminent and substantial
endangerment to the public health, safety, or welfare, or
the environment) to issue administrative orders to
address such conditions.

MCL 324.20126(7)(a)-(e).

MCL 324.20126(3)(h).

Id. In effect, there should be no substantive change in
the way Phase I environmental assessments are prepared,
because the essential standard that must be met has not
changed in any material way. The scope of the BEA,
however, is an entirely different matter and may require
additional review and strategic consideration of future
use expectations on the property to be purchased.

MCL 324.20126(4)(d). This provision is consistent with
a similar position taken by USEPA in a guidance memo
issued in May of 1996 wherein USEPA assured that it
would not initiate any action against a party whose
property became contaminated from contamination
migrating onto the party’s property.

132. MCL 324.20101(1)(s)(i)-(xii). 146. MCL 324.20107a(4).
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147.

148.

149.

150.

151.

152.

153.

154.

155.

156.

157.

158.

159.

160.

161.

162.

163.

MCL 324.20129a(5) and 324.20142.

MCL 324.20126a(5), 324.20129a(5) and 324.20142(1).

164.

165.
MCL 324.20142(2). It is important to note, however,
that section 20129a(5) does not contain specific language
excluding tort claims from the exemption. The scope of166.
the claims subject to the exemption is also drafted

167.differently in the two sections. It is unclear how sections
20142 and 20129a will be reconciled ultimately by the168.
courts.

MCL 324.20129(6).

CERCLA provides at 42 USC 9613(f)(2):

A person who has resolved its liability to the United
States or a State in an administrative or judicihlly
approved settlement shall not be liable for claims for
contribution regarding matters addressed in the
settlement.

The federal government has extensive authority beyond
Section 113 of CERCLA (42 USC 9613), including
Section 122, which addresses the federal government’~
authority to provide contribution protection (42 USC
9622(h)(4)).

Because of general resource limitations, if a person
complies with state law, there is limited pt~bability that
the federal government would initiate an enforcement
action contrary to state law. That possibility, however,
must be recognized. In addition, third parties may atfempt
an action under federal law and under those circum-
stances, the scope and enforceability of contribution
protection under Section 20129(6) will be an important
issue.

This Superfund Memorandum of Agreement was further
updated by Addendum II executed in March 1997. A
copy is available at htip://www.deq.state.mi.us/erd/sf/
bfsmoaal.html.

MCL 324.20120a.

MCL 324.20120b(2).

MCL 324.20120b(3)-(5).

MCL 324.20120b(1).

MCL 324.20120b(2).

MCL 324.20120b(3).

MCL 324.11115b.

169.

170.

171.

172.

173.

174.

175.

176.

177.

178.

179.

180.

181.

182.

183.

Public Act 115 and Public Act 116 of 1996 became
effective on March 6, 1996.

See former definition of owner and operator before the
enactment of Public Act 116 of 1996, MCL 324.21303.

MCL 324.21303(a) and (b).

MCL 324.21304b.

MCL 324.21315(2). Generally, as a result of these
amendments a purchaser or developer can obtain
protection from liability related to USTs, which may
have been difficult to obtain before the amendments,
thereby making it easier to acquire and redevelop such
properties.

MCL 324.21304a(5).

Under MCL 324.20126, anyone who has acquired
property after June 5, 1995 with a BEA is exempt from
liability. Because anyone who is not liable under Part
201 is now not an owner or operator under Part 213
(LUST), liability protection for USTs is available
retroactively to at least June 5, 1995.

MCL 324.21303(a) and (b); MCL 324.21304a(5); and
MCL 324.21312a - .21315.

MCL 324.20107a.

MCL 324.20107a(3).

MCL 324.20107a(2).

Id.

Id.

MCL 324.20126(3)(h).

MCL 324.20126(I)(c).

Id.

MCL 324.20101(1){d).

MCL 324.20129a(1).

MCL 324.20126(I)(c)(ii). The implications from losing
the exemption could be significant because the owner
or operator would then become strictly liable for all the
existing contamination, if no other defense were
applicable.

It is important to note that a BEA is prepared for a
different purpose than meeting the requirements of the
innocent purchaser defense. If a site is not a facility, a
BEA evaluation may not be sufficient to establish an
innocent purchaser defense.

184. MCL 324.20126(3).
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ATTORNEY FEES IN CONDOMINIUM
ENFORCEMENT ACTIONS -

THE LIMITS OF JUDICIAL DISCRETION

by Mark F. Makower* and Christopher S. Hartman**

!. INTRODUCTION

This article addresses the issue of the recovery of
costs and attorney fees by a condominium association in
an action to enforce the provisions of the Condominium
Act, and the Master Deed, Bylaws, and Rules and
Regulations of a Condominium. These documents are
referred to collectively as the "Condominium Documents."

In particular, this article addresses what the authors
perceive as a growing misunderstanding by courts and
practicing attorneys of the purposes underlying the
statutory provision for the award of attorney fees, as well
as the common provisions in Condominium Documents
which require the co-owner to bear the burden of the
costs and attorney fees incurred by the association in a
proceeding to enforce the Condominium Documents.

*Mark F. Makower is a principal in the firm of Mark F. Makower and Associates, P.C., concentrating in real estate
development, condominium and construction law. Mr. Makower has lectured for the Institute of Continuing Legal
Education, the Real Property Law Section of the State Bar of Michigan, and Community Association Institute in the
area of condominium law, has authored several articles for the Michigan Real Property Reuiew and other publications,
and is actively involved in this area through representation of over 250 condominium and community associations
and various developers. Mr. Makower is the current Chairperson of the Real Property Law Section’s Committee on
Condominiums, PUDs and Cooperatives, a member of the Real Property Law Section Council, a member of the
Community Associations Institute and a member of CAI’s national amicus curiae brief writing team, having authored
two recently submitted briefs on issues of community association law.

**Christopher S. Hartman is an associate with the firm of Mark F. Makower and Associates, P.C., concentrating in
condominium and construction law. He is a graduate of the Wayne State University School of Law.
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!!. HISTORICAL BACKGROUND

The form of real property ownership known as
"condominium" did not exist at common law. The
condominium form of ownership is entirely a creature of
statute. In Michigan, the current statute applicable to
condominium ownership is P.A. 59 of 1978 as amended,
and is known as the Michigan Condominium Act, MCL
559.101 et seq. Prior to P.A. 59 of 1978, condominiums
in Michigan were created under Act 229 of 1963, which
was known as the Horizontal Real Property Act.

The Horizontal Real Property Act did not contain~a
provision for the award of costs and attorney fees to the
association of co-owners. The association was therefore
required to absorb the costs for all proceedings to enforce
the Condominium Documents. The impact of this financial
obligation on the vast majority of association members
who abide by the restrictions of the Condominium
Documents and the Act was recognized as substantial
and manifestly inequitable.

The Condominium Act remedied the defect in the
Horizontal Real Property Act with Section 106, MCL
559.206, which reads as follows:

Sec. 106. A default by a co-owner shall entitle the
association of co-owners to the following relief:

(a) Failure to comply with any of the terms or
provisions of the condominium documents
shall be grounds for relief, which may include
without limitations, an action to recover sums
due for damages, injunctive relief, foreclosure
of lien if default in payment of assessment,
or any combination thereof.

(b) In a proceeding arising because of an alleged
default by a co-owner, the association of
co-owners, if successful, may recover the costs
of the proceeding and such reasonable attor-
neys’ fees as may be determined by the court.

(c)Such other reasonable remedies the condo-
minium documents may provide including
but withouf limitation the levying of fines
against co-owners after notice and a hearing
thereon and the imposition of late charges
for non-payment of assessments as provided
in the condominium bylaws or rules and
regulations of the condominium.

The authors estimate that approximately seventy-five
percent of all proceedings to enforce the Condominium

Documents involve a simple action by the association to
force a delinquent co-owner to pay his or her assessments.
The other twenty-five percent of proceedings to enforce
the Condominium Documents involve affirmative
enforcement of various restrictions, which may include
such things as unauthorized exterior alterations, parking
restrictions, pet restrictions, etc. Depending upon the
facts of the case and the particular judge hearing a case,
such actions may require the association to incur anywhere
from several hundred to several thousand dollars in costs
and legal fees.

The fundamental concept of condominium ownership
is ownership in common and cooperation with all other
owners. Due to the communal nature of ownership and
existence, limitations of personal fiat and expression are
by necessity an integral part of condominium regimes,
and are set forth in the recorded Condominium
Documents, by which all co-owners must abide. These
restrictions form the heart of the communal entity, without
which the commonly owned property cannot be effectively
administered and preserved, nor can the quiet enjoyment
of those living in close proximity and cooperation be
maximized. The restrictive scheme is a necessary and
important fundamental property right of those choosing
to live in a condominium setting. The Michigan Court of
Appeals summed up this principle in Cohan v Riverside
Park Place, 123 Mich App 743; 333 NW2d 574 (1983),
where the court stated:

Inherent in the condominium concept is the
principle that to promote the health, happiness,
and peace of mind of the majority of the unit
owners since they are living in such close proximity
and using facilities in common, each unit owner
must give up a certain degree of freedom of
choice which he [or she] might otherwise
enjoy in separate, privately owned property.
Condominium unit owners comprise a little
democratic subsociety of necessity more restrictive
as it pertains to use of condominium property
than may exist outside of the condominium
organization. The Declaration of Condominium
involved herein is replete with examples of the
curtailment of individual rights usually associated
with the private ownership of property.I

Every man may justly consider his home his
castle and himself the king thereof; nevertheless
his sovereign fiat to use his property as he pleases
must yield, at least in degree, where ownership
is in common or cooperation with others. The
benefits of condominium living and ownership
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demand no less. The individual ought not to be
permitted to disrupt the integrity of the common
scheme through his desire for change, however
laudable that change might be.2

Other cases have consistently upheld the importance
of restrictions to condominium living:

Use restrictions are an inherent part of any
common interest development and are crucial to
the stable, planned environment of any shared
ownership arrangement .... The restrictions on
the use of property in any common interest
development may limit activities conducted in
the common areas as well as in the confines of
the home itself,a

Thus, subordination of individual property
rights to the collective judgment of the owners
association together with restrictions on the
use of real property comprise the chief
attributes of owning property in a common
interest development.4

Unfortunately, not all people who purchase condo-
minium units recognize or fully appreciate the boundaries,
benefits and necessity of such restrictions to the common
good. Neither do some purchasers recognize that the
association is a non-profit corporation whose only source
of income is the collection of assessments from its co-
owner members. If the association was required to expend
hundreds or even thousands of dollars for every collection
or enforcement action against a recalcitrant co-owner,
the result would be a severe drain on cash resources,
which may translate into an inability to meet the costs of
operation, increased assessments (that can seriously affect
marketability and value of units) and/or an overall
deterioration of the physical plant and quality of life in
the condominium.

A single co-owner could create serious problems for
the association and its other members, simply by refusing
to pay his or her assessments, or engaging in recurring
violation of the Condominium Documents. The other
co-owners would thereby be forced to pay the costs of
every collection and enforcement action against the
recalcitrant co-owner. Since an association and its board
of directors have an absolute fiduciary responsibility to
enforce the Condominium Documents and preserve the
physical assets of the condominium, the alternative, to
forego collection of the assessments or enforcement of
the restrictive covenants in the Condominium Documents,
is obviously unacceptable. Non-enforcement can also

lead to a waiver of the very restrictions which make the
community attractive to purchasers in the first place
and which form the backbone of the condominium
living experience.

Based upon the foregoing, it is obvious that in order
for the concept of condominium ownership to be viable,
it is necessary that the association of co-owners be able
to collect assessments and enforce the Condominium
Documents without ultimately incurring huge legal costs.
Therefore, as a matter of fundamental fairness to the
community as a whole, it is proper that the costs be
shifted to the co-owner whose default necessitates the
costs and legal fees. As a matter of equity, it simply makes
sense to require the co-owner whose default necessitated
the enforcement action to pay the costs incurred by
the association of co-owners to gain compliance with the
Condominium Documents, rather than to require the
other innocent co-owners to absorb such costs.

III. THE CONCEPT oF JUDICIAL
DISCRETION IN AWARDING

REASONABLE ATTORNEY FEES

Section 106 of the Condominium Act allows the
court hearing the action to award costs and attorney fees
to the association where the association is successful in
enforcing the Condominium Docume~s. The authors
believe that the award of attorney fees under Section 106
of the Condominium Act involves two sets of issues, only
one of which is addressed in this article. First, when is it
appropriate for the association to recover its costs and
attorney fees incurred in a collection or enforcement
action, and to what extent does the trial court have
discretion to grant or limit the recovery of costs and fees?
Second, are the attorney fees reasonable? .This article
addresses the first issue, the trial court’s discretion in the
award of costs and attorney fees. The second issue, the.
reasonableness of the costs and fees, is well documented
in Michigan law and, because it is not unique to
condominiums, is not addressed in this article.

Initially, it is worth pointing out that, as a matter of
statutory construction, the first sentence of Section 106
states that a default "shall" entitle the association to relief,
and the first sentence of 106(a) also contains the word
"shall." Section 106(b) specifically deals with the recovery
of costs and attorney fees and uses the word "may," -
rather than shall, thus indicating that the trial court has
the discretion to award attorney fees.

It is the authors’ experience, however, that some
trial courts interpret Section 106(b) as if it contains an



Winter 2000 -- Page 200 MICHIGAN REAL PROPERTY REVIEW

unbridled grant of discretion to deny attorney fees to
the association, even where there is no dispute that the
co-owner has either failed to pay assessments, or has
violated the restrictions of the Condominium Documents,
without legal excuse or justification. This misunderstanding
is undoubtedly traced to the case of Newport West
Condominium Association v Veniar, 134 Mich App 1;
350 NW2d 818 (1984). This widely misunderstood case
is often cited by co-owner’s counsel in support of the
contention that the trial court has unlimited discretion to
deny the recovery of attorney fees to the association. The
authors believe however, that when the facts and
circumstances of this case are examined, it becomes
obvious that the only logical interpretation of this case is
inapplicable to almost all proceedings brought b~ a
condominium association to collect assessments or enforce
the Condominium Documents.

The Newport case involved a lawsuit by a developer-
controlled association to collect delinquent assessments
from the defendant co-owners. The defendant co-owner~
filed a counterclaim alleging that they had withheld their
assessments to coerce the developer of the condominium
to establish a reserve account and to provide audited
financial statements to the residents, both of~hich were
required by the bylaws. One of the defendants was the
chairman of a committee appointed by the advisory
committee of co-owners to look into the issue, and the
committee had recommended that the co-owners withhold
part of their assessments to compel the developer to
establish the reserve account and provide the financial
statements. The trial court awarded the plaintiff association
past due assessments in the amount of $2,678.61, $778.92
in interest, and $5,000.00 in attorney fees. The Court of
Appeals overturned the award of attorney fees on appeal.
The court stated:

An award of attorney fees under section 106 is
discretionary. We are convinced, however, that
an attorney fee award was inappropriate given
the facts of this case. Defendants have been an
active force in the condominium project, and,
in our view, their efforts to ensure the fiscal
integrity of the project benefited the other
members of their community. The record reveals
that defendants withheld part Of their assessment
in the good faith belief that they were entitled
to do so; it also appears that this action was
intended to coerce compliance with the project’s
bylaws. Under these peculiar circumstances,
we hold that the trial court abused its discretion
in awarding attorney fees to plaintiff and we
vacate that award.

The court specifically held that under either the
Horizontal Real Property Act (Newport West was organized
under the now repealed Horizontal Real Property Act)
or Section 139 of the Condominium Act, MCL 559.239,
a co-owner may not raise as a defense the failure to
provide services or management by the association. The
Court of Appeals even went on to state: "... payment of the
assessments is, and has been, an independent obligation."

There is an inherent contradiction between: (1) the
finding of the court that the defendants were required to

~pay their assessments as an independent obligation under
MCL 559.165 and several other sections of the Act and
that their defense was specifically precluded by statute,
and (2) the finding that the "good faith belief" of the
defendants that they were entitled to withhold their
assessments was a factor that could justify a deliberate
disregard of statutory law and a denial of attorney fees
to the association. More importantly, however, the Newport
case fails to specifically address the important issue
that the denial of attorney fees to the association raises.
That issue is: what is the rationale for imposing the
attorney fees on the association (and therefore the other
co-owners), rather than the individual co-owner whose
default was the real cause of the costs and attorney fees?
The only rationale that can be gleaned from the case is
that the court may have believed that the benefits to the
other co-owners were project-wide and justified imposing
the cost of the action on all of the co-owners (the analysis
involved being akin to a member’s derivative action).
This is the only interpretation that makes logical sense.

In any case, it seems apparent that by its own terms,
Newport is limited to the specific circumstances underlying
that case, which are rarely, if ever, present in actions to
enforce the Condominium Documents. The court in
Newport characterized the circumstances in that case as
"peculiar." In a typical action to collect delinquent
assessments, it is hard to imagine that a trial court could
ever find that a delinquent co-owner who failed to pay
assessments acted "to ensure the fiscal integrity of the
project," that the co-owner’s refusal to pay assessments
"benefited the other members of their community" or
was based on a "good faith belief" that they were entitled
to c~o so, or that the co-owner in default who failed to pay
assessments was doing so "to coerce compliance with the
project’s bylaws." Such findings must at the least require
a substantial history of dealings and documentation
between the parties evidencing some fundamental flaw
in the association’s handling of the condominium affairs,
and a corresponding history of legitimate documented
attempts by the delinquent co-owner to enforce the
Condominium Documents for the benefit of all co-owners,
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rather than for his or her own personal benefit. These
same considerations are not normally present in an action
to obtain compliance with the restrictions of the recorded
Condominium Documents. Again, the authors would
submit that facts similar to those necessary to prevail in
a derivative action must be present to justify a result such
as that in Newport. Moreover, the fact that MCL 559.239
specifically prevents a co-owner from raising a defense
based on the failure of the association to provide services
or management means that the co-owner’s failure to pay
assessments is almost always unjustified.

When the trial court exercises its discretion to award
fees to the association in an assessment case, it is by
necessity deciding whether the delinquent co-owner or
the other innocent co-owners should bear the cost of the
collection action. Following the general rule in cases
where the court looks to the relative fault of the parties
in exercising its judicial discretion, any alleged wrongdoing
by the association must be specifically related to the issue
of the assessments. Other matters, such as the co-owner’s
dissatisfaction or disagreement with decisions of the board
of directors, are not relevant considerations that should
be weighed by the trial court. When the trial court considers
the equities favoring the delinquent co-owner’s unjustified
refusal to pay assessments and the equities favoring
the other co-owners, absent some "peculiar" circumstances
as in Newport, the equities should always overwhelm-
ingly favor the innocent co-owners, and therefore the
association as well.

It is even more difficult, if not impossible, to envision
the Newport analysis being applied to deny an award of
costs and attorney fees in a case brought by the association
to enforce restrictive covenants in the Condominium
Documents, such as, for example, a refusal by a co-
owner to comply with restrictions on pets, parking, or
restrictions on altering the common elements of the
condominium. It is difficult to imagine a set of circum-
stances where a co-owner who violates such restrictions
could be doing so for the benefit of all co-owners, and the
other considerations cited by the court in Newport as
reasons for denying attorney fees obviously do not apply.

What becomes apparent from the foregoing discussion
is that in all but the most unusual circumstances, the
rationale underlying MCL 559.206 should lead to an
award of costs and attorney fees to the association. As
discussed herein, the ability of a single recalcitrant member
to place extreme financial hardship on the association
(and therefore the other co-owners) through a refusal to
pay assessments or comply with the restrictions, are
compelling reasons to require the recalcitrant co-owner

to pay the costs and fees of an action to compel compliance.
The only alternative available to the court is to place the
burden on the other innocent co-owners.

The imposition of costs and fees upon the recalcitrant
co-owner acts as a significant deterrent to unjustified
violations of condominium restrictions by an uncooperative
co-owner, and as a significant motivator to encourage co-
owners to abide by the provisions of the recorded
Condominium Documents. This is essential to the
continued viability of condominium as a form of real
property ownership. Certainly fairness and equity seem
to require that, given a choice between imposing the
financial burden of enforcing the Condominium
Documents upon the delinquent or uncooperative co-owner
whose actions necessitated the proceedings to collect
assessments or enforce the Condominium Documents, or
imposing that burden on the other innocent co-owners,
the equities overwhelmingly favor imposing the burden
on the recalcitrant co-owner.

Unfortunately, while concepts of fiduciary duty and
the very nature of condominium ownership require that an
association must enforce the Condominium Documents,
trial courts with heavily burdened dockets consistently
view such actions as trivial. With such a predisposition,
and a less than comprehensive knowledge of the
fundamental importance of, and reasons for such litigation,
many courts have difficulty with an award of several
thousand dollars in attorney fees (even when finding for
the association) when the underlying action involves
collection of assessments often totaling less than what is
spent in the litigation, or injunctive relief simply mandating
compliance with the recorded restrictions. Accordingly,
such courts will frequently deny fees to the association
altogether, or reduce such fees to lesser amounts, all in
the name of judicial discretion.

Michigan courts have long recognized that the judicial
discretion exercised by the trial court is constrained by the
principles of law and equity. It has been said that "Judicial
discretion" is an impartial discretion controlled by fixed
legal principles in conformity with the spirit of the law, in
a manner so as to achieve substantial justice,s

Pursuant to MCL 559.206 the association is allowed
to recover its costs and attorney fees only in the event that
the association is "successful." This limitation is intended
to prevent the association from engaging in unjustified
litigation against a co-owner. The association is only
entitled to an award of costs and attorney fees where
the association has successfully enforced the obligations
under the Condominium Documents. Assuming that facts



Winter 2000 -- Page 202 MICHIGAN REAL PROPERTY REVIEW

do not exist in a given case that would be sufficient for
a co-owner to prevail in a derivative action, and that the
association is successful, judicial discretion as to an award
of fees and costs is, and should be, severely limited. While
a court certainly can adjust fees based upon an inquiry
as to reasonableness,6 an outright denial of fees or
arbitrary reduction based upon a feeling that the case
may be "trivial" is certainly not justified under Section
106, or by the concept of judicial discretion. Indeed,
under the Condominium Act and the principles outlined
above, judicial discretion must result in an award of costs
and fees to a successful association, except in those
extreme cases that present facts that would allow a co-
owner to prevail in a derivative action. Such a result is
not only fair and equitable, but also necessary to ~he
continued viability of condominium as a form of real
property ownership.

IV. THE ALTERNATIVE TO SECTION 106 -
FEE PROVISIONS IN

CONDOMINIUM DOCUMENTS

Condominium Bylaws generally contain a provision
providing for the recovery of costs and attorney fees
incurred in actions to collect assessments~.~pnd enforce
the Condominium Documents. These provisions often
substantially mirror the language of MCL 559.206. Under
Michigan law, covenants in recorded deeds are construed
in much the same way as a contract between the parties,
and are strictly enforceable between the parties.7 The
Bylaws are, of course, a part of the Master Deed, being
recorded as Exhibit A thereto, and are therefore
enforceable against all co-owners, who are deemed to
have constructive notice of the recorded restrictions. A
typical Bylaw provision might read as follows:

Recovery_ of Costs. In any proceeding arising
because of an alleged default by any Co-owner,
the Association, if successful, shall be entitled to
recover the costs of the proceeding and such
reasonable attorney’s fees (but not limited to
statutory fees) as may be determined by the
Court, but in no event shall any Co-owner be
entitled to recover such attorney’s fees.

Many more modern documents contain an even more
specific provision for recovery of costs and fees:

Costs of Enforcin9 Documents. Any and all costs,
damages, expenses and/or attorney’s fees
incurred by the Association in enforcing any of
the restrictions set forth in the Condominium
Documents, and any expenses incurred as a

result of the conduct of less than all those entitled
to occupy the Condominium Project, or by their
licensees or invitees, may be assessed to, and
collected from the responsible Co-owner or
Co-owners in the manner provided in Article II
hereof, and are secured by the statutory lien on
the Unit. This specifically includes actual costs
and legal fees incurred by the Association in
investigating and seeking legal advice concerning
violations, and responding to and defending
actions relating to violations in small claims court,
or any other court of competent jurisdiction.

Even where a court believes that it has discretion to
refuse to award attorney fees pursuant to MCL 559.206,
it is the authors’ belief that Bylaw provisions that require
the recalcitrant co-owner to pay the costs of collection or
enforcement must be enforced by the court as an
enforceable agreement between the parties. MCL 559.206
contains no language that would limit or otherwise
constrain the provisions contained in the Condominium
Documents. Accordingly, these provisions are not subject
to judicial discretion as to when to award costs and
attorney fees. As per the previous discussion of judicial
discretion, if the right to costs and attorney fees is set forth
clearly in the Master Deed and Bylaws, such provisions
should be immune to the exercise of judicial discretion
absent some significant factual basis and legal argument
that could constitute a defense to the enforcement of any
other real property covenant.

V. PROPOSED AMENDMENTS TO
THE STATUTORY FEE PROVISIONS

IN THE CONDOMINIUM ACT

There is now pending before the Michigan Legislature
SB 612, which contains a number of proposed
amendments to the Michigan Condominium Act. The
proposed legislation is the result of recommendations of
the Real Property Law Section’s Committee on
Condominiums, Cooperatives and PUDs, and has been
endorsed by the Real Property Law Section. One of the
proposed amendments concerns MCL 559.206(b), and
is intended to address the misunderstanding regarding
that section, and the use of judicial discretion to deprive
condominium associations of an award of costs and
attorney’s fees in condominium enforcement actions. As
is the case in the legislative arena, this proposal has been
the subject of many discussions by interested groups.

As of the writing of this article, it would appear that
the final form of this proposal will require courts to
recognize and enforce the provisions of the Condominium



MICHIGAN REAL PROPERTY REVIEW Winter 2000 -- Page 203

Documents in awarding costs and attorney’s fees in cases
of the type described in this article. While such an
amendment would disallow the discretionary award of
costs and attorney’s fees in cases where the Condominium
Documents contain no such provisions, the amendment
would also eliminate the possibility of future misunder-
standings of MCL 559.206 and/or Newport, and the use
of judicial discretion to deprive condominium associations
of an award of costs and attorney’s fees in condominium
enforcement actions where the Condominium Documents
expressly provide otherwise.

If such an amendment becomes law, judicial
discretion in cases where the Condominium Documents
contain provisions allowing costs and attorneys fees
would be limited to matters specifically allowed by the
Condominium Documents, such as the reasonableness
of the fees involved. On balance, if’is the authors’
opinion that given the realities of practice in this area
of the law, the benefits of such a change outweigh the
negatives, since any omissions or deficiencies in the
Condominium Documents can be cured through the
amendment process.

VI. CONCLUSION

Given the unpredictability of some court’s inter-
pretation of MCL 559.206 and its discretionary award
of attorney fees, the preferred method of recovering
costs and fees is to have a well drafted provision in the
condominium bylaws. If such provisions are contained
in the Condominium Documents, the authors suggest
that practitioners draft their pleadings in condominium
enforcement actions based solely upon the provisions
in the Condominium Documents, without reference to

MCL 559.206, thereby removing any possibility that
MCL 559.206 can be misinterpreted by the court, and
discretion imposed in a manner not contemplated by
the Michigan Condominium Act. Currently proposed
amendments to the Michigan Condominium Act, if signed
into law, will make this the future standard of practice.
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WHO IS LIABLE WHEN A PATRON IS
ASSAULTED ON REAL PROPERTY?

by David B. Lipski* and Anissa C. Werner**

INTRODUCTION

When a patron is assaulted on commercial property
through an intervening criminal act, the property owner,
manager, tenant (if applicable), and security contractor (if
applicable), have significant exposure. The questions then

become: (I) What do the contracts between or among
these parties say? (2) Who agreed to indemnify whom?
(3) To what extent do each of these parties have appropriate
insurance coverage? (4) What is the financial condition of
each of these parties? and (5) What can the parties do to
limit their exposure?
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Court Board. Ms. Werner is a member of the State Bar of Michigan’s Student Section Governing Council, and the
Real Property, Litigation, Appellate, and Computer Law Sections.
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This article focuses initially on commercial property
owner and manager liability and discusses recent Michigan
episodes involving violence in retail centers and office
complexes, and the theories of recovery that arise in these
instances. The focus then shifts to the preventive measures
that landlords and managers may take to limit liability,
including security service agreements among owners,
managers, tenants and security service providers.

CRIMES IN SHOPPING CENTERS AND
OFFICE COMPLEXES, THEORIES OF

LIABILITY AND PREVENTIVE MEASURES.

Recent Crimes in Shopping Centers
And Office Complexes

On June 11,1999, 28-year-old Joseph Brooks entered
the office of his psychiatrist, Dr. Reuven Bar-Levav.1 Mr.
Brooks opened fire upon the patients and employees then
occupying the office.2 Mr. Brooks left three individuals
dead and four wounded, and then turned the gunc~n
himself.~

Just one year later, Fred Finley was assisting his
eleven-year-old daughter, who had been~etained for
allegedly shoplifting a $4.00 bracelet at Lord & Taylor.4
The security employees, in attempting to restrain Mr.
Finley, choked him.S Mr. Finley died, and his wife sued the
department store and the Fairlane Town Center Association
alleging, inter alia, negligence and gross negligence and/or
wanton willful misconduct.6

Theories Of Recovery

Although theories such as breach of the warranty of
habitability and breach of contract may be asserted7 in
determining landlord liability for third-party criminal acts,
the primary theories arise in tort, specifically negligence or
intentional misconduct. The reason for the application of
tort theory is likely the absence of privity required for
warranty liability.

Negligence

Generally "a person does not have a duty to aid or
protect another person endangered by a third person’s
conduct. ,,8 For instance, "an owner of land does not have
a duty to protect all people using its land, be they invitees,
licensees, or trespassers, from the criminal acts of third
parties, unless the owner actively creates or maintains the
criminal activity or fails to act reasonably to end criminal
activity which takes place in its presence."9 However,
exceptions "arise[] where there is a special relationship

between a plaintiff and a defendant." 10 A landowner’s duty
"to those who come upon the land turns on the status of
the visitor," whether it be invitee, licensee, or guest, as those
terms are defined under Michigan law.n A key to this status
and liability is whether the individual’s presence "is related
to the pecuniary interests of the possessor of the land.’U2

The Duty To Protect lnvitees And Guests:
The Case Supporting Landlord Liability

Traditionally, to establish a claim for negligence relating
to the criminal acts of third parties against tenants or
invitees, a plaintiff must prove that (1) the defendant
realized or should have realized that there was a foreseeable
risk of harm, (2) the perceived risk was unreasonable, and
(3) after perceiving the unreasonable risk of harm, the
defendant failed to act, causing harm to the plaintiff.13 The
third element, as the Michigan Supreme Court stated in
Samson u Saginaw Professional Building, is "the basic
element of all negligence; failure to act as a reasonable
man would." ~4 The fact that an event is foreseeable does
not necessarily impose a duty upon the actor.iS There must
be a relationship "between the actor and the other party
which the law or society views as sufficiently strong to
require more than mere observation of the events which
unfold on the part of the defendant."16 This relationship,
thus, may impose a legal duty upon the actor.~7 In Samson,
the court essentially held that a landlord has a duty to
protect its tenants, their invitees, and guests.18

Samson, anemployee of a tenant in the Saginaw
Professional Building, was robbed and stabbed in the
building’s elevator by a patient of another tenant, a mental
health clinic.19 The landlord was responsible for maintaining
the common areas in a reasonably safe manner.~°
Customarily, the court determines the existence of a duty
and the jury determines what is "reasonably safe" under
the circumstances. In upholding the jury’s finding that the
landlord breached its duty, the court focused on the
foreseeability issue. Although there were no prior incidents
in the Saginaw Professional Building, indicating a low
probability of future incidents, this probability "must be
balanced against the magnitude of the potential harm
involved to determine whether or not inaction under [the]
circumstances is reasonable.’’~1 In finding that "such an
event might occur in the future was foreseeable to this
defendant," the court noted that tenants in the building
had brought the issue to the defendant’s attention.~ With
regard to the "magnitude of the risk," the court stated,
"that of a criminally insane person running amok within
an office building filled with tenants and invitees, was
substantial to say the least.’’~3 Based on the tenant
complaints, the court held "when the landlord is informed
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by his tenants that a possible dangerous condition exists
in the building, he has a duty to investigate and take
available preventive measures.-24

As one commentator notes, the ramifications of
Samson are primarily two-fold. First, "the mere voicing of
concerns by someone may be sufficient to establish
foreseeability."~s Second, "mere inquiw into those concerns
¯ . . might not be enough to discharge the [landlord’s]
responsibility.’’~6 Because the determination of what is
reasonable is ultimately for the jury to decide, a landlord’s
implementation of a highly sophisticated security system
may be deemed sufficient in one case and inadequate in
another case. Thus, what constitutes "investigation" and
taking "available preventive measures," under Samson,
will vary from case to case.~7

Negligence: Public Policy Concerns Justify
Taking The Case From The Jury

In Williams u Cunningham Drug Stores, lnc,~8 the
Michigan Supreme Court held that "in cases in which
overriding public policy concerns arise, the court determines
what constitutes reasonable care."~9 Referencing "the
incidence of crime in the community," the court held that
"[t]o require defendant to provide armed, visible security
guards to protect invitees from criminal acts in a place of
business open to the general public would require defendant
to provide a safer environment on its premises than its
invitees would encounter in the community at large.’’s°

In Williams, the plaintiff was shopping at a Cunningham
drug store situated in a high crime area.sl Typically, the
store employed a security guard, but on the day in question
he was off work.s~ An armed robbery ensued, and the
plaintiff was shot.as The plaintiff sued, alleging a violation
of the store’s duty to protect its patrons by failing to provide
armed guards.~4 Although this case involved the duty of
a merchant to his invitees, its conclusion that plaintiff’s
requested relief was against public policy is reflected in
subsequent opinions. The court noted:

[I]mposing the duty advanced by plaintiffs is
against the public interest. The inability of the
government and law enforcement officials to
prevent criminal attacks does not justify transferring
the responsibility to a business owner such as
defendant. To shift the duty of police protection
from the government to the private sector would
amount to advocating that members of the public
resort to self-help. Such a proposition contravenes
public policy,as

In arriving at its conclusion, the Williams court
distinguished the relationship before it - involving a merchant
and invitee - from the relationship a landlord has with
tenants and their invitees. In finding a lack of duty and a
breach thereof, the Michigan Supreme Court noted that
a merchant does not exercise the same amount of control
over the common areas as a landlord,s6 Thus, arguably,
the more control over the area in which the crime occurs,
the higher the duty of care. Despite this analysis of
"control," Michigan courts demonstrate an unwillingness
to hold landlords liable for criminal acts that a patron
should expect as a member of society, and the courts focus
instead on the creation of a dangerous condition.

Creating A Hazardous Condition:
The Case Against Landlord Liability

Generally, "a landlord exercises exclusive control over
the common areas of the premises," and "is the only one
who can take the necessary precautions to ensure that the
common areas are safe for those who use them.’’~7 l.~kewise,
"a cooperative association has exclusive control over the
common areas of the cooperative, and the association is
the only one that can act to make the common areas
safe."s8 A landlord "retains exclusive possession of the
common areas" and, through rent paid, receives a pecuniary
interest from its invitees, namely, tenants and their visitors.~9
In Stanley v Town Square Cooperaffve, the courtdistinguished
between a landlord’s creation of a dangerous condition,
and "a dangerous condition inherent in the society in which
we live.’’~°

In Stanley, the plaintiff was visiting a friend at a
cooperative when she was raped and robbed in the parking
lot.41 The court noted that although landlords should
foresee that unsecured buildings present opportunities for
potential danger from the criminal acts of third parties, that
duty is not absolute. In fact, the court noted that invitees
"rely upon reasonable landlords to exercise reasonable care
to protect them from foreseeable criminal activities in the
common areas inside the premises, and when those in
control fail to exercise reasonable care to provide for the
safety of invitees, a dangerous condition is created on the
premises that presents an unreasonable risk of harm.’’4z

Under Stanley, the duty exists "when the landlord
created a dangerous condition that enhances the likelihood
of exposure to criminal assaults."~s The court equated the
dangers of a dimly lit parking lot to those of the community
at large.44 Specifically, the court analogized:

The danger of falling victim to criminality in an
open parking lot located outside a building is not



Winter 2000 -- Page 208 MICHIGAN REAL PROPERTY REVIEW

a dangerous condition created by the possessor of
the property, but is a dangerous condition inherent
in the society in which we live. The risk of being
criminally assaulted in the middle of the night in
a poorly lit, unfenced parking lot in the Detroit
Metropolitan area is real and certainly can be
anticipated. However, that risk is as obvious and
apparent to an invitee as it is to the landowner.4s

The danger in the parking lot is the same as in the
community at large.46

Thus, according to the Michigan Court of Appeals, the
duty of the landlord "is limited and does not extend to
providing security guards or to maintaining a boundary
fence, because we do not require the possessor of land to
anticipate and protect against the general hazard of crime
in the community.’’4~

A strong dissent, however, stated the test for liability
is not the "dangerous condition inherent to the society ih
which we live."4~ Rather, the proper standard is "whether
defendants negligently failed to take steps to protect
invitees from foreseeable criminal activity."49 Focusing on
the third party’s criminal behavior sets t~e stage for
excusing landlords, regardless of their negligence in
maintaining common areas,s° More in line with Samson,
the dissent concluded that "[A]s the party more familiar
with the area in which the premises are located, a landlord
has a duty of reasonable care to protect invitees from
foreseeable criminal assaults."sl It is important to be
mindful of the dissent because, as with many other areas
of law, dissenting opinions have an interesting way of
eventually becoming law.

Willful And Wanton Misconduct

One theory offered in the Finley case is that Fairlane
Town Center Merchants Association, Inc. is guilty of willful
and wanton misconduct. To establish this theory, a plaintiff
must prove:

(1) knowledge of a situation requiring the exercise
of ordinary care and diligence to avert injury to
another, (2) ability to avoid the resulting harm by
ordinary care and diligence in the use of the means
at hand, and (3) the omission to use such care
and diligence to avert the threatened danger, when
to the ordinary mind it must be apparent that the
result is likely to prove disastrous to another,s2

Michigan law does not typically "view omissions to act
as willful and wanton misconduct.’’sa

In Taylor v Leban, the plaintiff attended a graduation
party where a fight broke out, and plaintiff was injured.~4
The plaintiff’s primary argument was that "defendant was
utterly indifferent to the safety of plaintiff" and failed to
intercede in the altercation, failed to aid the plaintiff, and
also failed to call the police.~s The court focused on the
plaintiff’s failure to provide any evidence indicating that
the defendant had the ability or the means available to
avoid the harm to plaintiff. A factor that distinguishes
Taylor from other cases involving third party criminal acts
is that the homeowner owed no duty to a social licensee,
as compared to a business invitee.~ The primary distinction
is that the licensee is not on the premises for the pecuniary
gain of the homeowner,aT whereas a landlord receives a
pecuniary gain from its invitees.

Preventive Measures

From a review of the above Michigan case law,
landlords and property managers may limit their liability
for the criminal acts of third parties in a few key ways:

Arguably, anything is possible but everything
is not "foreseeable." Because the issue of
foreseeability is ultimately for the jury to
decide, each landlord and property manager
must assess its own premises and property
holdings, location by location, and employ
reasonable steps to increase safety. When
making this assessment, remember that the
relationship between a landlord and tenant
requires a higher duty to investigate. Also,
consider the following:

Have there been prior criminal incidents
at that specific location? If so, past
experience dictates that such incidents
are likely to occur again and may thus be
foreseeable.

Have there been prior criminal incidents
in nearby offices or buildings? If so, then
surrounding properties may be at risk for
similar criminal activities.

Have tenants or visitors complained? If
so, take their complaints seriously,
investigate them, and employ steps to
increase safety in light of those specific
and related complaints.

[] Are the premises located in a high crime
area? If so, even absent criminal incidents
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on the specific premises, employ steps to
increase safety. Visitors to the premises
may not be familiar with the area and
thus may be unaware of the potential for
criminal activity.

What type of tenants rent the premises?
Be cognizant of the building’s tenants.
For instance, if a tenant engages in services
related to the field of psychtatry or criminal
rehabilitation, added precautions may be
necessary,s8

Arguably, even if the crime rate is increasing,
this increase does not necessarily equate to an
increasing public policy concern that should
be left to the "community at large,"~ as discussed
in Stanley. Typically, landlords and property
managers have complete control over their
common areas and thus an increased
responsibility. Landlords and property
managers have a better perspective on common
areas than patrons. Also, consider the
following:

Have security measures been employed?
If so, those security measures must be
maintained, revisited and updated when
appropriate. Past criminal activity should
be reviewed and compared with existing
security measures. If criminal activity is
a continuing problem, then the security
measures are not adequate and should
be upgraded.

Is there an absence of common sense
security measures? For instance, if the
building is located in a high crime area,
and the parking lot is fenced in, but the
fence is left unlocked or there is no
lightingprovided in a non-fenced in parking
lot, this may constitute "creating a
dangerous condition." Common sense
dictates the installation of reasonable
lighting and/or fencing.

Under the authority of Taylor, failure to act
may not be viewed as wanton or willful
misconduct. However, landlords and property
managers are held to a higher standard based
upon the duty inherent in the landlord-tenant
relationship. Therefore, consider the following:

What measures can be employed if an
individual on the premises witnesses
criminal activity against another individual?
Standing by and doing nothing may be
a problem, especially if there is notice. In
the Lord & Taylor scenario, the landlord’s
exposure may be related to its knowledge,
or that of its manager. There is a possibility
that the landlord and/or manager had a
duty to examine the security policy,
practices and procedures of its tenant.
The lease and the rules and regulations
may address this issue.

To the extent possible, include provisions in the contracts
between the various parties involved in an office complex
or retail center that contemplate and insure against
intervening criminal acts by third parties. A key provision
in this regard is the indemnity clause in the lease,
management agreement, or service agreement. The language
of insurance policies obtained by each of the parties is also
important.

SERVICE CONTRACTS AS
A TOOL TO LIMIT LIABILITY

A service contract is customarily the means through
which a property manager secures an agreement with a
third-party service provider or contractor to perform a
necessary task in the management or upkeep of a piece
of property, whether it be office, industrial, retail, or
residential. A key service contract in the third-party assault
situation is the agreement between the landlord, tenant,
or manager, and the security contractor, to the extent the
security personnel is not a direct employee of one of these
parties, as in the Lord & Taylor scenario. While the
contract is ordinarily between the owner and/or manager
of the property and the contractor, the contract actually
affects many other parties.

There are many players in the operation of a parcel
of commercial property, including, but not limited to, the
lender, owner, property manager, tenants, and service
contractors. The service contractors may contract with the
tenant, landlord, or property manager for services relating
to a variety of items, including security. Also likely to be ¯
involved are the insurers of the owner, property manager,
tenant and service contractor. There may be many contracts
between these players,s9 Each contract is likely to have
indemnity provisions and insurance requirements, some of
which may, as a matter of law, trump the other. A key
for the landlord and property manager is to know the
contents of these agreements and how they interact.
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A primary focus of the service contract rests on the
principles of indemnity and insurance. Some of the main
reasons for indemnity provisions are as follows:

Risk allocation: One party may be in a better
position to control the risk or to require
another party to control the risk.

Priority of insurance programs: One party
wants to protect its insurance program and
reduce its insurance program costs.

Bargaining power: The bargaining position of
one party is strong enough to enable it to shift
the responsibility for the loss to the other.

Insurability of risk: The subject matter of the
indemnity cannot be insured against or the
other party fails to obtain insurance.

In drafting indemnity provisions to protect the property
manager or owner against loss or damage, some
considerations include:

How broad is the indemnity (does it extend
to criminal acts of third parties)?

Is the indemnity limited to location regardless
of fault, or based on fault regardless of
location, or a combination of both?

Should there be mutuality (what is the
bargaining strength of the parties)?

MCL §691.991 may be construed to apply
to contracts with a security company.
Accordingly, be careful not to be too extreme
in the indemnity provision, by demanding
indemnity for situations that result from a
landlord’s sole negligence, as the provision
may be stricken by a court of law.

Consider the solvency of the indemnitor by
requesting information on its financial history.
If a landlord and service contractor are found
jointly and severally liable for a tort, and the
service contractor is insolvent, the landlord
may have increased exposure in spite of an
indemnity provision.

Carefully examine the amount and scope of
an indemnitor’s insurance coverage, and
critically review the insurance policy for
exceptions.

The indemnification clause should include (1) a broad
definition of the losses, so that it includes all related legal
costs, (2) a broad provision requiring an obligation to
defend with counsel that is satisfactory to the indemnitee,
(3) a provision that does not limit recovery to the insurance
proceeds, and (4) a clause that unambiguously indicates
that the indemnity provision operates independently of the
insurance provisions.

Depending on the role you are playing, the necessity
of drafting the indemnity and insurance provisions to your
benefit is obvious. The key is to evaluate your bargaining
strength and ask for everything you need, being mindful
of your exposure in a "would-be" set of facts and
circumstances.

CONCLUSION

It is no mystery that the real estate environment is
affected by random acts of violence. Based on recent news
reports, these acts occur within the confines of historically
safe professional buildings and shopping centers. Landlords
and property managers cannot foresee every potential
danger, but they can take steps to cover themselves in the
worst case scenario.

Because landlords and property managers have a
special relationship with their tenants and their invitees, a
duty exists to maintain premises in a reasonably safe
condition. In addition to employing high tech security
measures, depending on the case, simple and reasonable
steps may be taken to avoid potential liability. For instance,
inform tenants and visitors of high risk co-tenants that may
pose a danger. Isolate or secure tenants that create an
elevated risk. Installing panic buttons in dark hallways or
lights in parking lots may be viewed as a reasonable
measure to avoid criminal activity. At a minimum, landlords
and property managers should be cognizant of the tenants
that occupy their buildings and the crime in the surrounding
area. Once security measures are implemented, they must
be maintained and monitored on an ongoing basis.

Additionally, protection from liability can be acquired
through the use of service agreements that properly allocate
liability for the criminal acts of third parties. Property
managers and others executing service agreements should
take care in including provisions that adequately shift the
risk of liability for criminal acts. At the same time, property
owners are not pure insurers against intervening criminal
acts. The key is to evaluate the risks inherent in the
operation of one’s property, warn against danger, and
provide cost-effective protection for patrons. An investment
in adequate security in the short term can provide a great
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deal of protection against larger monetary losses and
negative publicity that could occur as a result of an
intervening criminal act.6°
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HUD AND FANNIE MAE
REQUIREMENTS FOR BORROWER ENTITLES

by C. Leslie Banas"

Mortgage loans offered through HUD insurance
programs and the Fannie Mae Delegated Underwriting
and Servicing (DUS) loan program are popular sources
of financing for multifamily rental housing properties.
Both HUD and Fannie Mae set forth specific requirements
for borrower entities obtaining mortgage loans through
their programs. These requirements relate to the
ownership and organizational characteristics of the
borrower entities, and the terms and provisions of their
governing documents.

This article will identify the most significant
requirements imposed by HUD and Fannie Mae on
limited liability company (LLC) and limited partnership
(LP) borrowers, since these are the most popular

ownership vehicles for multifamily rental housing. A
party electing to obtain a mortgage loan under one of
these HUD or Fannie Mae programs should familiarize
itself with the applicable requirements so that the
borrower entity can be structured and its governing
documents prepared in a manner that satisfies the
requirements.

!. HUD-INSURED LOANS

HUD-insured loans1 are made by third party
private-sector lenders that have been approved for
participation in HUD insurance programs. Mortgage
loans for new multifamily rental construction for
moderate income tenants are often insured under

*C. Leslie Banas is a partner at Honigman Miller Schwart~ and Cohn LLP, whose practice focuses on real estate
transactions, the formation of real estate ownership and investment entities, and government-sponsored loan and loan
insurance programs for commercial and multifamily rental housing projects. She serves as Chairperson of the Real
Property Law Section’s Committee on Real Estate Ownership and Investment Entities.
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In holding that "a social host is under no duty to make
a premise safe for a guest other than to warn the guest
of concealed defects that are known to the owner and
to refrain from willful and wanton misconduct that injures
the guest," the court relied heavily upon the public
policy reasons cited in Williams v Cunningham Drug
Stores, Inc. ld. at "10. 59.
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The Lord & Taylor case is unique, as the security guards
were not employed by a security company, the property
owner, or manager, but instead, employed and trained
by Lord & Taylor. The security, indemnity and insurance
provisions of the lease between Lord & Taylor and
Fairlane may be critical in determining the landlord’s
ultimate exposure.

For instance, lenders have agreements with owners;
owners have property management agreements with
property managers and leases with tenants, and owners
and/or property managers have service contracts with
service providers.

For information supplemental to this article, see Maddin
and Fink, Landlord Liability for Criminal Acts of Third
Parties, 17 Mich Real Prop Review 43 (Spring 1990).
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Section 221(d)(4) of the National Housing Act2 while
mortgage loans for financing or refinancing existing
multifamily rental properties are frequently insured under
Section 223(f) of that act~ (although other HUD insurance
programs, and direct HUD loans, may also be available
in certain cases). Under each of these programs, HUD
insures the repayment to the lender of the amounts
payable under the mortgage loan. Section 22 l(d) (4) and
Section 223(f) insured loans have achieved widespread
acceptance among borrowers because the loan amount
(on a debt to equity basis) can be fairly generous, the loan
has a long term, the interest rate is generally attractive
and the mortgage debt is (except as noted below)
non-recourse to the borrower and its constituent owners
except for the lender’s right to foreclose on the borrower’s
multifamily rental project and project-related assets.

Closing and funding of these types of loans follow
HUD’s formal written commitment to the lender that it
will insure the repayment of the indebtedness. Issuanc~a
of the commitment is subject, among other things,
HUD’s satisfaction with the organizational features of the
borrower entity. HUD’s requirements with respect to the
borrower entity and other elements of the loan transaction
are set forth in various handbooks, notices ai~cl letters that
HUD issues from time to time.

In its Notice 95-664 (the Notice), HUD attempted
to comprehensively describe its organizational
requirements for borrower entities. The Notice included
a compilation of previously described requirements for
general and/or limited partnership borrowers, and set
forth, for the first time, the requirements for an LLC
borrower. Although the Notice has technically expired,s

absent any formal replacement, HUD processing offices
have, to a material extent, continued to utilize its
provisions. The following sections describe some of the
required organizational features of a borrower entity
that are identified in the Notice.

A. FORMATION AND AUTHORITY OF
BORROWER ENTITY

The Notice provides that an LP or LLC borrower
must be formed (or qualified as a foreign entity) under
the laws of the state in which the multifamily rental
project subject to the mortgage loan is or shall be located.
An LLC borrower’s operating agre ~ement must be execS’ted
by all members; an LP borrower’s partnership agreement
must be executed in accordance with its respective state
law by all general partners and, where applicable, all
limited partners.

The Notice prohibits the LLC or LP borrower’s
organizational documents from containing any provision
that is inconsistent with the obligations undertaken by the
LLC or LP borrower under the mortgage note, mortgage,
security agreement or regulatory agreement6 executed in
connection with the closing of the HUD-insured loan
(collectively, the "loan documents").

In addition, the Notice requires the LLC or LP borrower
to have the authority to legally hold in its own name a
mortgageable interest in the multifamily rental project in
the state in which the project is or will be located. The
Notice provides that the duration of the LLC or LP
borrower must be not less than the term of the mortgage
loan. Furthermore, it requires each LLC or LP borrower
to be a single asset entity.

The Notice also requires the borrower entity to
designate an "official representative" for all matters
concerning the multifamily rental project that require
HUD’s consent or approval, and to provide HUD with
notice of the official representative’s identity. The Notice
provides that the official representative’s signature will be
binding on the borrower entity in all such matters. Where
a partner or member other than the official representative
has been vested with management authority, the borrower
must apprise HUD as to the identity of that partner or
member and the scope of his authority.

B. BORROWER’S OPERATING
AGREEMENT/PARTNERSHIP
AGREEMENT PROVISIONS

The Notice requires the inclusion, in an LLCs
operating agreement or an LPs partnership agreement,
of provisions stating the following:7

(I) the borrower entity is authorized to execute ’
the loan documents and other documents
required by HUD in connection with the
HUD-insured loan;

(2)no provision that is required to be inserted
into the borrower entity’s organizational
documents by HUD may be amended without
HUD’s prior approval so long as HUD is the
insurer or holder of the loan;

(3) in the event of any conflict between the
LLC borrower’s operating agreement or
LP borrower’s partnership agreement and
the loan documents, the loan documents
will control;
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(4) an incoming member or partner must, as a
condition of securing an interest in the
borrower entity, agree to be bound by the
loan documents and any other documents
required in connection with the HUD-insured
loan to the same extent and on the same
terms as the other members or partners;

(5) no amendment to such document
modifying the term of the borrower entity,
(B) activating the requirement for previous
participation certification,s (C) affecting any
of the loan documents, (D) authorizing any
member other than a manager to bind the
borrower entity as to matters concerning the
multifamily rental project that require HUD’s
consent or approval or (E) causing any
change in any guarantor of any ,obligation to
HUD shall have any force or effect without
HUD’s prior written consent;

(6) notwithstanding any other provision in the
LLC operating agreement or LP partnership
agreement, upon dissolution of the borrower
entity, no title or right to possession of the
multifamily rental project and no right to
collect rents from the multifamily rental
project shall pass to any person who is not
bound by the regulatory agreement in a
manner satisfactory to HUD;

(7) the borrower entity may not be voluntarily
dissolved without HUD’s consent~ and

(8) any party acquiring a position as (A) a
manager of the borrower entity, (B) a general
partner, (C) a member of an LLC borrower
with a ten percent or greater governance
interest or a limited partner or LLC member
with a twenty-five percent or greater financial
interest, and various other parties, must satisfy
the requirements for HUD previous parti-
cipation clearance.

C. IDENTITY OF MEMBERS
AND PARTNERS

As to the identify of the borrower entity’s owners, the
Notice states that any member of an LLC borrower entity
must be a natural person, although there is no comparable
statement regarding the partners of an LP borrower. It
also provides that when an LLC borrower is not fully
capitalized, the participation of the managing member or
any member with a ten percent or greater ownership

interest is subject to HUD’s acceptance of the member’s
credit report and financial statement.

The Notice further requires that the members of an
LLC borrower shall have, by closing, undertaken certain
personal obligations and liabilities with respect to the
HUD-insured loan. This requirement is to be satisfied by
each member of the LLC borrower executing a rider to
the LLC borrower’s mortgage note, mortgage and
regulatory agreement stating that such members undertake
the following obligations "in their individual capacities as
guarantors and as members of [the borrower entityl’9:

(1) if any provision of the LLC borrower’s
organizational documents conflicts with the
loan documents, the loan documents will
control;

(2) notwithstanding any provision of state law
to the contrary, any signatory to the rider
receiving funds of the multifamily rental
project other than by authorized distribution
of surplus cashI° will immediately deposit
such funds in the project’s bank account and,
failing to do so, will hold such funds in trust;

(3) any member-manager, member with govem-
ance interests equaling or e~ceeding ten
percent, or member with financial interests
equaling or exceeding twenty-five percent,
will be liable on a joint and several basis in
the amount of any loss, damage or cost
(including but not limited to attorney’s
fees) resulting from fraud or intentional
misrepresentation by the LLC borrower,
the LLC borrower’s agent or employees, or
a member of the LLC borrower in connection
with obtaining the HUD-insured loan or in
complying with the LLC borrower’s obli-
gations under the loan documents;

(4) all signatories to the rider will be considered
agents of the LLC borrower for purposes of
establishing liability under certain federal
statutes imposing double damages and
penalties for improper use of project funds;n

(5) all signatories will be individually liable for
payment of certain civil money penalties;12

(6) the LLC borrower has designated an official
representative and the official representative’s
signature will bind the borrower;
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(7) notwithstanding any provision of state law
to the contrary, signatories have no right of
subrogation against the LLC borrower by
reason of any payment made or liability
incurred under the rider; and

(8) notwithstanding any provision of state law
to the contrary, the signatories to the rider
are liable for funds or property of the
multifamily rental project coming into their
hands that, by the provisions of the rider,
they are not entitled to retain, and for their
own acts and deeds or the acts and deeds of
others that they have authorized in violation
of the provisions of the rider.

The Notice does not impose a comparable obligation
on partners of an LP borrower.13 In addition to these
requirements in the Notice, an LP’s general partners and
some of its limited partners and some LLC members must
satisfactorily receive previous participation certification
approval from HUD.

D. CHANGES IN MORTGAGOR;
CHANGES IN MEMBERS

AND PARTNERS

Many HUD requirements regarding the organizational
features and members of a borrower entity continue to
apply following closing of the HUD-insured loan. For
instance, if the borrower entity sells the multifamily rental
project subject to the loan, the new owner must satisfy
these HUD requirements. If an LP borrower is converted
into an LLC, HUD’s consent must be obtained. Should
membership interests in the borrower entity be sold or
assigned, the Notice provides that the new members must
sign the rider and otherwise undertake to comply with the
same obligations as their assignors?4

E. MULTIFAMILY ACCELERATED
PROCESSING

Over the last few years, many HUD offices individually
developed fast-track processing procedures for loan
insurance applications in order to alleviate perceived
delays in the standard HUD processing and approval
system. Since these procedures evolved on an ad hoc
basis in individual offices, there were many variations.
Recognizing the popularity of fast-track processing
among lenders, borrowers and HUD offices, HUD has
elected to adopt fast-track processing on a system-wide
basis and has developed a new processing procedure
entitled "Multifamily Accelerated Processing" (MAP) to

establish national loan insurance processing standards
and achieve faster processing and earlier decisions as
to the availability of HUD insurance. In connection with
the rollout of MAP, HUD has also developed and issued
uniform requirements and procedures to be followed by
HUD offices, lenders and borrowers. These are set forth
in the newly issued Multifamily Accelerated Processing
Guide (the MAP Guide).Is MAP shall be available for,
and the MAP Guide shall be applicable to, loans made
by approved MAP lenders, including Section 221(d)(4)
and Section 223(f) loans. The MAP Guide indicates that

--it incorporates a majority of HUD’s existing notice and
handbook requirements. It further indicates that HUD’s
existing handbooks, notices and forms remain in effect
and are to be used for traditional HUD processing of
loan applications,x6

The MAP Guide incorporates many of the organi-
zational and membership requirements for borrower
entities described above. For instance, the MAP Guide
requires the borrower entity to provide formation docu-
ments evidencing its formation and continued existence
in the state in which the multifamily rental project is or
will be located (or its qualification as a foreign entity in
that state). The borrower entity’s organizational documents
must state that it has the authority to enter into the loan
transaction and to comply with the requirements of the
HUD insurance program. Unless otherwise approved by
HUD, the borrower must still be a single asset entity.

The MAP Guide does, however, contain certain
differences. For instance, the duration of the LLC or LP
borrower must be at least ten years longer than the term
of the HUD-insured mortgage. In addition, the MAP
Guide does not state that each member of an LLC
borrower must be an individual. Next, the designation of
the borrower entity’s "official representative," whose
signature binds the borrower entity, as well as the identity
of any person who has "full or partial authority of
management of the project," is required to be included
within the body of the LLC operating agreement or LP
partnership agreement. Furthermore, the MAP Guide
requires the LLC operating agreement or LP partnership
agreement to specifically provide that the LLC or LP
borrower shall not be converted into another form of
entity without the prior written approval of HUD.

The MAP Guide does not require the members of an
LLC borrower entity to execute a separate rider setting
forth the undertakings described above. However, it does
require the LLC operating agreement or LP partnership
agreement to state that the members or partners of the
borrower entity and their assignees are liable "in their
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individual capacity to HUD for: (I) Funds or property of
the Project coming into its possession, which by the
provisions of the Regulatory Agreement, the person or
entity is not entitled to retain; (2) Its own acts and deeds,
or acts or deeds of others which it has authorized, in
violation of the provisions of the Regulatory Agreement;
(3) The acts and deeds of affiliates, as defined in the
Regulatory Agreement, which the person or entity has
authorized in violation of the provisions of the Regulatory
Agreement; and (4) As otherwise provided by law."

II. FANNIE MAE DUS PROGRAM LOANS

Loans under Fannie Mae’s delegated underwriting
and servicing program are made by private-sector lenders
which have been approved to underwrite and make
mortgage loans, and, ultimately, to sell them to Fannie
Mae.17 The lenders retain the mortgage servicing. Like
HUD-insured loans, Fannie Mae DUS loans are appealing
to borrowers due to their relatively long term and attractive
interest rates, and their generally non-recourse nature.
Fannie Mae’s purchase of these loans from DUS approved
lenders is subject to a determination that the loans satisfy
Fannie Mae requirements, including the requirements
concerning the membership and organizational features
of the borrower entities. Fannie Mae’s criteria are set forth
in the Fannie Mae Delegated Underwriting and Servicing
Guide (the DUS Guide).

The DUS Guide provides that the borrower must be
a domestic (i.e., a United States) single-asset entity directly
owned by domestic principals, although Fannie Mae’s
regional office may give written approval to a waiver of
the single asset limitation and to the ultimate ownership
or control of the borrower entity by foreign persons or
entities. An LP or LLC borrower must be validly formed
in its state of organization pursuant to state law. The
borrower entity’s organizational documents, must, in the
DUS lender’s view, be "acceptable and suitable for owning
and managing a multifamily housing property.’uS The
DUS lender must be provided with copies of the borrower
entity’s organizational documents as well as those of its
members and partners that are entities.

The DUS lender does not technically approve the
participation of particular members or partners.
Nevertheless the DUS lender must be satisfied that the
prior experience and credit reports of the borrower entity,
its significant members or partners, and its "key principals"
(i.e. the individuals involved in the borrower entity, its
members or partners who are critical to the successful
operation and management of the borrower entity~9),
are satisfactory.

It should be noted that the standard Fannie Mae
mortgage that is executed and delivered by a borrower
entity at closing is designed to insure that certain
characteristics of the borrower entity do not materially
change during the loan term. This is done by requiring
Fannie Mae’s prior consent before certain "transfers,"
which are identified in the mortgage, can occur. This
requirement principally applies to (i) the transfer of the
interest of a general partner of an LP borrower, (2) the
transfer of more than forty-nine percent of the membership
interests in an LLC, (3) the transfer within a member or
partner of an LP or LLC borrower of the interests described
in (I) or (2), (4) the transfer of a key principal’s ownership
interest in the borrower entity and (5) the conversion of
the borrower entity into another type of legal entity. A
"transfer" for these purposes includes the issuance of an
ownership interest, withdrawal or retirement of a partner
or member, or merger or dissolution of the borrower
entity.2° Failure to obtain prior consent constitutes a
default under the mortgage which may result in the
borrower (and, in certain circumstances, the key principal)
becoming personally liable for the repayment of the
mortgage indebtedness.

II!. CONCLUSION

LLC and LP borrowers and their counsel seeking to
obtain HUD-insured or Fannie Mae DUS loans should
become familiar with HUD and Fannie Mae’s requirements
for borrower entities prior to applying for loans under
those programs, and should prepare their organizational
materials accordingly.

ENDNOTES

This article refers generically to HUD-insured loans;
however, such insurance is technically provided by the
Federal Housing Administration, an agency of the U.S.
Department of Housing and Urban Development (HUD).

12 USC §17151(d)(4).

12 USC §1715n(f).

HUD’s Notice 95-66, issued on July 25,1995, is available
on the internet at http://www.hudclips.org.

The Notice contained an automatic expiration date of
July 31, 1996 at the time it was issued.

The regulatory agreement is an agreement executed
between HUD and the borrower entity in connection
with consummation of a HUD-insured loan that sets
forth certain obligations of the borrower entity as to the
operation of the multifamily rental project and related
matters, and imposes penalties for the borrower entity’s
failure to comply.
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11.

12.

13.

See Section G of the Notice.

Previous participation certification is a HUD process
pursuant to which the borrower entity and its principals
provide HUD with information regarding their direct or
indirect ownership interest in the borrower entity and their
previous participation in HUD and similar loan programs.
See 24 CFR Ch. 11 §200.210 et seq. for a description of
the previous participation certification procedure.

See Section H of the Notice.

Surplus cash is generally described as cash remaining
after all reasonable and necessary expenses of the
multifamily rental project have been paid or funds ha~e
been set aside for such payment. HUD Handbook 4370.2
Rev-l.

12 USC §17152-4a and 12 USC §17152-19.

12 USC §1735f-15.

It should be noted, however, that partners may be
specifically identified in the regulatory agreement as
being personally liable for project funds coming intb

14.

15.

16.

17.

18.

19.

20.

their funds that they are not entitled to retain and for
their personal acts or deeds or those of others that they
have authorized in violation of the regulatory agreement.

Certain material changes of ownership within the borrower
entity may also trigger review of the transaction under
HUD’s "transfer of physical assets" procedures. See
HUD Notice H99-13 issued May 17, 1999.

The MAP Guide was issued by HUD on May 17, 2000
and is available at hudclips.

MAP Guide, Chapter 1.5.

Fannie Mae is a private, federally chartered corporation
that engages in programs to increase the availability and
affordability of housing.

DUS Guide III, 602.03.

DUS Guide III, 603.

See Section 21 of Fannie Mae Multifamily Instrument-
Michigan. Fannie Mae Form 4023.
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CASE COMMENTS

General Property Tax Act Definition of
"Additions" Withstands Constitutional Challenge

In WPW Acquisition Co v City of Troy, __ Mich App
NW2d __ (2000), the court held that the

statutory definition of "additions" in §34d of the General
Property Tax Act for purposes of allowing increases in
taxable value beyond the inflation based cap did not violate
the constitutional Property Tax Cap (Const 1963, art 9, §3).

Since the passage of Proposal A of 1994, the constitu-
tion has limited increases in taxable value to inflationary
adjustments with adjustments for losses and additions.
Const 1963, art 9, §3. The General Property Tax Act
contained a definition of "addition" prior to the adoption
of Proposal A, but that definition was amended after the
constitutional amendment to include increases in occupancy
if there had been a previous loss due to reduced occupancy
or if the value of new property had been reduced based
on below market occupancy. Thus, pursuant to the statute,
if a property had a reduced assessment based on low
occupancy, the assessed and taxable value could be
increased when occupancy increased.

The Court of Appeals reversed the trial court which
held that additions were limited to the physical additions
and that plaintiff’s taxable value could not be increased
based on increased occupancy. The Court of Appeals held
that the post Proposal A legislation was consistent with the
intent of the voters to include, as additions, increases which
had previously resulted in loss of value.

Procedurally, the case was brought in circuit court. The
city claimed that jurisdiction was properly in the tax
tribunal. The Court of Appeals held this issue need not be
addressed because the assessment was not improper.

Robert F. Rhoades
Miller, Canfield, Paddock a~d Stone, P.L.C.

Statute of Frauds Bars Any Action Against
Banks to Enforce Oral Promise

In Crown Technology Park u D&_N Bank, FSB, ~
Mich App __ ; 619 NW2d 66 (2000). The plaintiff real
estate partnership borrowed $750,000 from the defendant
bank. The loan was closed to prepayment. During the loan
term, the plaintiff’s tenant moved out of the building, but
continued to pay rent. The tenant’s lease was set to expire
prior to the loan’s due date. The plaintiff entered negotiations
with a new tenant conditioned upon improving the property.
The plaintiff attempted to renegotiate the loan with the
bank to pay for the improvements. One of the plaintiff’s
partners, who is a lawyer, represented the plaintiff partnership
in the refinancing negotiations with the bank. The bank was
open to renegotiation, however, the parties could not agree
on an interest rate and the plaintiff decided to refinance
with another lending institution. The partner/lawyer had
negotiated the original loan transaction and knew that the
loan was closed to prepayment. The partner/lawyer asked
the loan officer, who was not very familiar with the loan,
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whether the partnership would have a "problem" paying
the loan prior to maturity. The loan officer mistakenly told
the partner/lawyer that the loan could be paid off at any
time without penalty. The partner/lawyer claimed that he
understood the loan officer’s statement to mean that the
bank was waiving any fee for early payment of the loan.
The partner/lawyer, however, admitted that he never had
an explicit conversation with the loan officer in which the
parties discussed that the loan was closed to prepayment.
The plaintiff obtained a new loan from another lending
institution. When the plaintiff attempted to pay off the old
loan, the bank discovered that it was closed to prepayment
and charged the plaintiff a fee for early payment. The
plaintiff paid the fee in protest and sued.

The plaintiff pied four causes of action: promissory
estoppel, equitable estoppel, negligence and waiver. The
bank brought a motion to dismiss all claims under MCL
566.132; MSA 26.922, which contains a statute of frauds
provision that applies to oral agreements with bahias.
Under the statute, a party may not bring an action agair~st
a bank premised on, in relevant part, an oral promise to
waive or alter a term in a loan document. The bank argued
that all of the plaintiff’s claims should be dismissed under
the statute. The court agreed, in part, and~flismissed the
plaintiff’s equitable estoppel and waiver claims. The court
held, however, that the plaintiff could proceed under its
promissory estoppel and negligence claims. The court
held that the plaintiff’s promissory estoppel claim was not
barred because Michigan courts had found under different
statute of frauds provisions that a promissory estoppel
claim can serve to circumvent the statute of frauds. The
case went to trial and the plaintiff obtained a judgment,
which was reduced by forty percent for the plaintiff’s
comparative negligence. The bank appealed and the
Court of Appeals reversed.

The Court of Appeals held that the trial court erred
by failing also to grant the bank summary disposition on
the plaintiff’s promissory estoppel and negligence claims.
The court reasoned that the language of the statute was
unambiguous and plainly provides that "a party is precluded
from bringing a claim - no matter its label- against a
financial institution to enforce the terms of an oral
promise to waive a loan provision." The court also
rejected the plaintiff’s argument that promissory estoppel
is a viable means of circumventing application of the
statute. The court held that it read the statute’s broad
bar against "an action" as "an unqualified and broad
ban." The court reasoned: "[f]urther, it would make
absolutely no sense to conclude that the legislature
enacted a new section of the statute of frauds specifically
addressing oral agreements by financial institutions

but, nevertheless, the legislature still intended to allow
promissory estoppel to exist as a cause of action for those
same oral agreements."

The court also held that the statute did not
automatically bar a negligence claim. The court explained
that: "If a borrower has a separate claim for negligence
that does not rely on enforcing the terms of an alleged
oral promise, then MCL 566.132(2); MSA 26.922(2) is
not a bar to adjudicating the claim on its merits." In this
case, however, the court held that it was appropriate to
dismiss the plaintiff’s negligence claim because it was
"intimately related to its promissory estoppel argument."
The court further held that plaintiff’s negligence argument
was "simply, an alternate expression of the second
element of promissory estoppel. Stated differently,
plaintiff’s negligence claim is, at its core, an action to
enforce an oral promise and, accordingly, is barred by
[the statute]."

Judge Whitbeck concurred in the reasoning and result,
but wrote separately to fully address the reason for dismissing
plaintiff’s negligence claim. The bank had argued that even
if the statute had not barred the negligence claim, it had
no liability because it had no duty to avoid making the oral
statements that were the basis of plaintiff’s negligence
claim. Judge Whitbeck agreed, finding that there was no
causal connection between the bank’s alleged duties and
its alleged harm. Whitbeck stated, "taking it at its extreme,
Crown Technology’s proposed duty of care would require
a financial institution to waive its unequivocal legal rights
because of an inadvertent statement contrary to a loan’s
written terms; it is simply unnecessary to require a bank
to make every employee affirm in every conversation, that
it intends to enforce the plain language of its lending
contract with the borrower to protect against unfair,
improper or injurious conduct."

This case is significant because it is the first published
Michigan case which examines the intent and application
of the relatively newly enacted statute of frauds provision
pertaining to bank loan transactions. The legislature
enacted the new provision in 1992, apparently in reaction
to the plethora of lender liability cases. Many states have
enacted similar laws known as "credit agreement statutes."
The case has a simple message: a party may be barred
from bringing any action to enforce oral promises against
banks regardless of the cause of action if the claim is
premised on an oral promise that requires a written
confirmation under the act.

Susan K. Friedlaender
Honigman Miller Schwartz and Cohn LLP
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United States Supreme Court to
Address Regulatory Takings Case

In Palazzolo u Rhode Island, ~ US __ ; 121 S
Ct 296; ~ LEd2d __ (2000), the United States
Supreme Court granted certiorari in an inverse condemnation
case that may add clarity to this often murky area of the
law. Palazzolo owned approximately eighteen acres of land
that consisted primarily of coastal wetlands and marshlands.
He purchased the land in 1958. Between 1962 and 1985,
Palazzolo filed several applications to develop the property.
All of the applications required either filling or dredging the
wetlands. The plaintiff filed many of these applications
prior to a change in law that required permits for filling
wetlands. The agency in charge of the permits originally
approved a permit in 1966, but then revoked it. The
plaintiff never appealed the revocation and applied again
in 1983 and 1985 for permits that were both denied.

After the state agency let Palazzolo know that it would
grant no fill permits, Palazzolo filed an inverse condemnation
action in state court. After a trial, the court held that the
plaintiff’s claims were not ripe for review. The Rhode Island
Supreme Court affirmed, holding that the taking claim was
not ripe for review because Palazzolo never sought any
relief other than filling the wetlands. The court held that
Palazzolo could have fried an application for a less ambitious
plan, such as the construction of a single home on the
approximately two acres of upland.

The Rhode Island Supreme Court further held that
even if the claim were ripe, there was no taking. There was
evidence at trial that the plaintiff could have used the
upland portions of this land, which would have had a value
of $200,000. There was also evidence that he could have
made an open space gift of the remaining wetlands at a
value of $157,500. The plaintiff claimed that the entire
parcel was worth $3,150,000. The court additionally found
no taking because Palazzolo purchased the property with
notice that the regulatory impediment existed. Although
Palazzolo had an interest in the property predating the
wetland statute, he did not become the sole owner until
after the enactment of the statute.

The case pending before the United States Supreme
Court raises three questions. The first question concerns
ripeness. The United States Supreme Court may never get
to the meaty taking issues if it determines that the case is
not ripe for adjudication. Land use law has its own set of
ripeness rules that do not apply to other constitutional
claims. A land use claimant may not assert a ripe
constitutional claim without first: (1) obtaining a final
decision from the regulatory agency concerning the extent

to which the landowner may use its land; and (2) seeking
just compensation through available state procedures. The
question in Palazzolo is whether a plaintiff must submit
application after application for a less ambitious development
when the regulating authority has definitely stated that it
will not permit any development that the owner considers
economically viable.

The second and third questions raise issues left open
following the Court’s Lucas v S. Carolina Coastal Council,
505 US 1003; 112 S Ct 2886; 120 LEd2d 798 (1992)
decision. The second question is whether a party may
challenge a regulation as a taking when the regulation was
in force when the person purchased the property. Some
courts have arguably misread Lucas to hold that a party
may not challenge a regulation as a taking if the law existed
when the party purchased the property. Contrarily, Lucas
held that the legislature could not take property via newly
created legislation absent compensation unless it was
placing a limitation on development that already existed
in the common law.

The third question is whether a regulation effects a
taking under the so-called "balancing test" if the land
retains some residual value. Under Lucas, if the application
of a regulation does not result in a total taking, it may still
be unconstitutional after applying an inquiry that balances
several factors. These factors may include (1) the character
of the governmental action, (2) the extent to which the
regulation diminishes property value and (3) the regulation’s
interference with the owner’s investment-backed
expectations. In Lucas, the Court admitted that its cases
do not provide any guidance concerning when a taking
occurs under its balancing approach. The public has been
waiting at least seventy years (since Justice Holmes held
that a regulation is a taking when it goes too far) to discover
that elusive point when a regulation becomes a taking.
Palazzolo has the potential to provide more guidance than ¯
Holmes’ "too far" test. It also has the potential to provide
a better understanding of the Court’s balancing test and
especially the significance of "investment backed
expectations."

Susan K. Frledlaender
Honigman Miller Schwartz and Cohn LLP

A Statute of Limitations on a
Statute of Limitations Claim(?)

Taggart v Tiska, Mich App; ~ NW2d ~ (2000),
is a short and cryptic case interpreting a short and cryptic
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statute. On its face, it is an adverse possession case. The
plaintiffs sued because they believed that they met the
requirements for adverse possession of a strip of land titled
in the name of their neighbors, the defendants: "Plaintiffs
claim that since 1980 they have treated a line of trees as
the boundary line of [their] property. However, a survey
shows that this line of trees is not the lot line, and plaintiffs
claim this triangular strip of land by adverse possession."
Based simply on those facts, the case is fairly common.
However, in November, 1996, after plaintiffs had possessed
the property for the fifteen-year adverse possession limitation
period, the defendants cleared some of the disputed
property, and dug a trench through it. The court found that
this ousted the plaintiffs from the possession they ~had
enjoyed since 1980.                             ’~

The court relied on MCL 600.5868; MSA 27A.5868
in determining that the plaintiffs, who waited more than
a year after their ouster to sue the defendants, were barred
from bringing their claim. MCL 600.5868 states:

No person shall be deemed to have been in
possession of any lands, within the meaning of this
chapter merely by reason of having made an entry
thereon, unless he continues in open and l~aceable
possession of the premises for at least 1 year next
after such entry, or unless an action is commenced
upon such entry and seisin within 1 year after he
is ousted or dispossessed of the premises.

The court "note[s] that in this case the statute’s
wording causes its meaning and intended application to
be less than perfectly clear." However, the effect the court
gave the statute indicates that a person who has an adverse
possession claim, and who subsequently loses possession
of the property, must bring an action against the dispossessor
within one year.

On the face of it, this would seem like a rather
anomalous result. But the court appears to see the statute
as sufficiently clear. The court must believe that the
plaintiffs "shall [not] be deemed to be in possession of any
lands," and hence not be able to maintain an adverse
possession claim, "merely by having made an entry thereon
... unless an action is commenced upon such entry and
seisin, within I year after he is ousted or dispossessed of
the premises." This one-year period does not, however,
shorten the time needed to establish an adverse possession
claim against a "true" owner, since the title holder is

*deemed to be in possession of the land by statutory
presumption (MCL 600.5867; MSA 27A.5867) rather than
"merely by having made an entry thereon."

Why would the court, or the legislature, make this
second period (after the fifteen years of adverse possession)
so short? I believe that the policy behind both the statute
and the court’s holding is the desirability of knowing with
some certainty who owns the lands in question. In adverse
possession, someone has been in possession of the property,
without good title, for a long period of time. The "true"
owner could likely be ascertained by reviewing the records
in the Register of Deed’s office. But the "true" owner does
not have actual possession. Thus the person in possession
is different from the person holding legal title, and is in
possession without permission of the person holding legal
title, thereby confusing the question of ownership. The
legislature has determined that if the "true" owner sleeps
on his or her rights for fifteen years, then the one who is
actually in possession should be given title, merging both
title and possession, and eliminating the confusion. On the
other hand, if a person who does not have good title, but
has been in possession for the requisite period, is suddenly
ousted, then that person, who is interested enough in the
property to have been in actual possession, should be
required to act quickly.

How and why does the court reach this conclusion?
The published case, which is only six paragraphs long and
spends two of those paragraphs discussing summary
disposition and general rules of statutory interpretation,
really does not answer these questions. The court does say
that "it is well established that a plaintiff who is aware of
his right to bring a cause of action may not sit idly by and
later bring an untimely suit." It is interesting that the court
enforces a one-year limitation in this case, when the statute
allowing the plaintiffs to claim adverse possession in the
first place (MCL 600.5801 (4); MSA 27A.5801 (4)) is actually
a fifteen-year statute of limitations. So the plaintiffs in this
case had to wait fifteen years after they ousted the
defendants for their claim to ripen into title, yet have only
one year to bring an action when they are in turn ousted.

I can see two reasons for this requirement. First, the
person should know immediately that his or her possession
has been disturbed. Second, if the "true" owner is the
dispossessor, then both title and possession have once
again merged, and anyone either searching the records
or examining the property would find the "true" owner.
The erstwhile possessor should not have a long period
of time in which to disturb this situation. On the other
hand, if a third party- neither the erstwhile possessor nor
the "true" owner-takes possession of the property, then
perhaps the erstwhile possessor, who does not have good
record title, should be limited in the time he or she can
dispossess the dispossessor. If the person does not bring
the action quickly, the "true" owner can once again assert
title against the dispossessor, since the dispossessor
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must wait a new fifteen years for his or her possession
to ripen into title.

The short limitation in MCL 600.5868 at least has
some potential for clearing up title to property that has
been out of the possession of the "true" owner, and hence
facilitates to some extent the orderly transfer of title. That,
I think, was the policy the court in this case was trying
to effect.

Willard G. Moseng
Michigan State Housing Development Authority

Tax Sale Notice Sent to Corporation’s
Outdated Address and Returned as

Undeliverable Was Sufficient

In Smith v Cliffs on the Bay Condominium Association,
463 Mich 420; 617 NW2d 536 (2000), the Michigan
Supreme Court addressed the issue of whether notice given
by the state in connection with a delinquent property tax
sale satisfied due process requirements.

The plaintiffs obtained title to property formerly
owned by the defendant from the State of Michigan,
which had acquired title as the result of a delinquent
property tax sale. The critical issue addressed in this
opinion is whether notice given by the state was adequate
even though: (1) the defendant did not receive actual
notice, (2) the notice of hearing that was sent by certified
mail was returned as undeliverable, and (3) the state
could have determined defendant’s current address by
checking the state corporation records.

The property in question was a vacant parcel adjacent
to an apartment complex that was converted to condominium
ownership in 1972. The initial mailing address for the non-
profit corporation that was the managing entity for the
condominium was the Birmingham address of the developers
of the project. The propert~was conveyed to the condominium
association in 1973, again using the developers’ Birmingham
address as the association’s address.

For "unknown reasons," the adjacent vacant parcel
did not appear on the township’s tax rolls until 1976. In
the meantime, the condominium association changed its
resident agent and mailing address with the State
Corporation and Securities Bureau in late 1975 to an Ann
Arbor address. It appears that all notices relating to the
delinquent property taxes and the tax sale continued to be
sent to the developers’ Birmingham address. The 1977

property taxes were not paid; the property was subject to
a tax sale in 1980; no private party purchased the tax liens;
and the property was bid in by the state. The state issued
a deed to the plaintiffs in 1987 after expiration of all
applicable redemption periods.

The notice of hearing from the state was sent to the
Birmingham address by certified mail, and was returned
as undeliverable. The defendant did not receive actual
notice, and was under the mistaken belief that the tax bills
that it received and paid with respect to the improved parcel
also included the adjacent vacant parcel. The critical issue
is whether the state’s notice satisfied due process
requirements, or whether it should have taken the additional
step of checking with the state corporation records to
determine the current resident agent and mailing address
after its notice was returned as undeliverable.

Dow v Michigan, 396 Mich 192; 240 NW2d 450 (1976)
provides that due process requires notice by "such means
’as one desirous of actually informing [the property owner]
might reasonably adopt’ to notify [the owner] of the pendency
of the proceedings." In this case the Court of Appeals had
reversed the trial court and found for the defendant, concluding
that it would be reasonable to expect the government agent
to "take some meaningful effort" to obtain the correct
address if a tax bill is returned undeliverable, citing
Consolidated Rail Corp u Michigan, 976 F Supp 1085,
1087 (WD Mich, 1996). In this case "no attempt whatsoever
was made to ascertain the current address .... Obviously,
such an action is not characteristic of ’one desirous of
actually informing another.’" The Court of Appeals found
this lack of interest to be particularly egregious in light of
the fact that the address could have been ascertained
through the state corporation records. Thus, the Court of
Appeals reversed the trial court and granted summary
disposition in favor of the defendant association.

The Supreme Court reversed, finding that mailing
notice to an owner at the owner’s last known address in
accordance with statutory procedures was adequate for
due process considerations. The court specifically found
that the return of a mailing as undeliverable does not
impose an obligation to investigate to see if a new address
can be located, rejecting the contrary conclusion in
Consolidated Rail Corp u Michigan. It characterized the
Court of Appeals decision as an "improper intrusion into
the Legislature’s authority to regulate tax sale proceedings"
and stated that "[t]he fact that another statutory scheme
might appear to have been wiser or would produce fairer
results is irrelevant." Further, the Supreme Court co:~cluded
that the Court of Appeals decision would undermine the
tax bill process, since any owner who does not in fact
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receive notice could contend something more should have
been done.

Justice Kelly, in a dissenting opinion, argued that the
court should have given more consideration to this case,
since it may well be that the failure to check with a sister
department may be unreasonable and the notice given in
this case may not comply with minimum state and federal
constitutional due process standards.

Although the delinquent property tax statute has been
substantially rewritten and new procedures will be applicable
to future tax sales, the court’s opinion is of continuing
interest because constitutional due process considerations
and compliance with the Dow notice standard remain an
area of significant uncertainty in connection with delinquent
property tax sales.

Vicki R. Harding
Pepper Hamilton, LLP
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LEGISLATION AFFECTING REAL PROPERTY

by Vicki R. Harding

Often there is a flurry of legislative activity at the end
of the year. This is particularly true at the end of a legislative
session, since bills that are pending do not survive, and
must be reintroduced in the new session. It is also the last
opportunity for lame duck legislators to implement their pet
projects. Unfortunately, a review of any interesting last
minute legislation will have to wait until the next issue, since
this article is written in mid-December. In the meantime,
several of the bills that were discussed in the Fall issue of
the Michigan Real Property Review have now passed the
Legislature and are expected to become law.

Senate Bill 613 and a House substitute version of
Senate Bill 612 passed the House, passed the Senate, and
were ordered enrolled on December 7, 2000. These bills,
which amend the Michigan Condominium Act and the
Revised Judicature Act, were recommended by the Section’s
Condominiums, PUDs and Cooperatives Committee
("Condominium Committee"). The State Bar of Michigan
took a position in active opposition to Senate Bill 612
based on a provision relating to award of attorney fees to
associations successful in litigation. The State Bar and the
Condominium Committee agreed on compromise language,
which was incorporated in the bill as passed.

House Bill 5228 substantially rewrites Article 9 of the
Uniform Commercial Code. It was passed by the Senate
with revisions, which were accepted by the House, and was
ordered enrolled on December 6, 2000. Most provisions
become effective July 1, 2001 (consistent with the goal of
having all states adopt the revised version at the same time

in order to avoid the disruption that would arise from
conflicting UCC filing systems). Revised Article 9 expands
the scope of real estate related transactions subject to the
UCC. The bill as passed includes a non-uniform provision
recommended by the Real Property Law Section Council
excluding land contract mortgages from the scope of
revised Article 9, since they were specifica|ly addressed in
Public Act 106 of 1998 (the act relating to mortgages of
land contract interests that was drafted and supported by
the Section).

House Bill 5537, entitled "Uniform Electronic
Transactions Act" (known as "UETA"), has been enacted
as Public Act 305 of 2000 effective November 9, 2000.
UETA provides rules to govern transactions where the
parties have agreed to conduct business "electronically,"
which is described as doing business by means of computer ¯
and over telephone and television cable lines. The stated
objective is to "establish the legal equivalence of electronic
records and signatures with paper writings and manually
signed signatures." Federal legislation entitled "Electronic
Signatures and Global and National Commerce Act"
("ESIGN") also establishes the validity of electronic
signatures and contracts, and preempts most state laws
relating to the enforceability of electronic transactions.
However, there is an exception from preemption for states
that adopt UETA as proposed by the National Conference
of Commissioners on Uniform State Laws. Since Michigan’s
version of UETA is virtually identical to the uniform version
of UETA, it should not be preempted by ESIGN. This Act
is relevant to real estate practitioners because UETA will
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be applicable to transactions where the parties agree to
proceed "electronically," and ultimately we expect to see
electronic recording of documents. The Section’s Council
has appointed an ad hoe committee to monitor and
participate in ongoing discussions about implementation
of electronic recording, with the goal of providing practical
input. If you have had any experience in this area that
you would be willing to share (perhaps in the context of
transactions or in dealing with other states), please
contact Vicki Harding at (313) 393-7324 or hardingv@
pepperlaw.com.

House Bills 6124 through 6129 were introduced
November 9, 2000. This set of bills would establish a state
land use planning act and would provide for a coordinated
planning process. These bills are not expected to pass
during this session. However, it is likely that they will be
reintroduced in the next session, and there is a good chance
that they will move forward through the House. Copies of
these bills, including a legislative analysis describing the
concept and summarizing the provisions, are available at:

http:I/www.MichiganLegislature.org.
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CONTINUING LEGAL EDUCATION

by
Patrick A. Karbowski

Chairperson
and

Arlene R. Rubinstein
Administrative Assistant

HOMEWARD BOUND

The Real Property Law Section s Twenty-Fourth Homeward Bound Series continues in January with our program
entitled "Trust and Estate Issues in Real Estate". Tracy L. Allen of Sommers, Schwartz, Silver & Schwartz, P.C.
in Southfield and Kenneth F. Silver of Hertz, Schram & Saretsky, P.C. in Bloomfield Hills will speak on January 18,
2001. The speakers will discuss conveyances, vesting in trusts and how to get proper title in estate/trust matters; powers
and authority of personal representative under EPIC; how interested parties and their elections/rights impact or encumber
title; Inchoate (death) tax liens on descendent’s real estate; environmental issues; liability on fiduciaries and speculative
real estate ventures by fiduciaries.

Todd M. Fink of Butzel Long in Bloomfield Hills and Stephen G. Palms of Miller, Canfield, Paddock & Stone, P.LC.
in Troy will present the February 8, 2001 seminar entitled "Handling the Commercial Real Estate Sale &
Purchase". This program will focus on matters important to both sellers and purchasers of income producing properties,
including commercial/retail anchored shopping centers, office buildings and industrial/warehouse facilities. Issues including
title, survey, lease and environmental due diligence, estoppel and subordination, non-disturbance and attornment
agreements and other concepts important to the negotiation of purchase agreement will be treated in detail.

The March 15, 2001 program is "Economic Incentives and Tools for Real Estate Development". Jeffrey
A. Kaczmarek and Steven R. Opper of the Michigan Economic Development Authority (MEDC) in Lansing and Willard
G. Moseng of Michigan State Housing Development Authority (MSHDA) in Lansing will look at how communities partnering
with real estate and site development professionals can utilize economic development tools for real estate development,
land assembly and urban revitalization. This seminar will, additionally, focus on the State’s perspective on economic
development, new Economic Development Initiatives and the MEDC’s strategic and operating plan.

Walk-ins are welcome! We meet 3:30- 6:30 p.m. at the Management Education Center, 811 W. Square Lake Road.
Registration is $75 for Section members and $85 for non-section members. Please call Arlene Rubinstein at 248-644-7378
or e-mail at LAWAl~aol.com for further information.
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Twenty-Sixth Annual Summer Conference
"Current Developments in Real Estate Law 2001"

Grand Traverse Resort and Spa

July 18-21, 2001 ¯ Mark Your Calendars!

Set near Traverse City, on the northeastern shores of Lake Michigan, Grand Traverse Resort and Spa can easily be reached
from anywhere in the Midwest. The Resort features three championship golf courses- "The Bear", one of Jack Nicklaus’s
most creative course designs, Gary Player’s course "The Wolverine", and "Spruce Run", fine dining, and spa.

Matthew C. Norris of Freeman, Cotton & Norris, P.C. in Bloomfield Hills is in the process of planning a terrific program
sure to be of interest to all real estate attorneys! On ThUrsday and Friday morning we will again present our Round Table
Discussions. Other topics of interest will be Residential Closing Check List, 1031 Exchanges, Oil and Gas plus our
Hot Tip topics - .corn Leasing Issues, Collecting Inte~nal Sales as Part of % Rent; Prepayment Penalties; Tax Incentives
in Environmental Matters; and Condominium Act Re,~isions. New this year will be our Workshop segment of the program.
The workshops are designed to be interactive, with the workshop leader setting the stage for the particular area of real
property law, and then facilitating discussion and resolution of a variety of possible factual scenarios. On Friday morning
registrants will choose one workshop to attend. Possible topics include Telecommunications in Real Estate Issues; Appraisals
and Land Valuations; Subordination, Non-disturbance & Attornment and Landlord Liability.

Further details will mailed in March. For more information please call
Arlene Rubinstein @ 248-644-7378 or e-mail LAWA1(~aol.¢om.

COURSE CALENDAR
Set forth below is a schedule of continuing legal education courses sponsored or co-sponsored by the Real Property Law
Section through April 2001.

Key: HB = Homeward Bound
ICLE = Courses co-sponsored by the Institute of Continuing Legal Education

Date Location Program Topic

January 18 Management Education Center HB
MSU - Troy

February 8 Management Education Center HB
MSU - Troy

March 15 Management Education CenterHB
MSU - Troy

March 23 Management Education Center ICLE
MSU - Troy

April 3 Management Education Center ICLE
MSU - Troy

April 12 Management Education Center HB
MSU - Troy

Trust and Estate Issues in
Real Estate

Handling the Commercial
Real Estate Sale & Purchase

Economic Incentives and Tools
For Real Estate Development

New Law of Michigan Condos

Michigan Mortgage Foreclosure

Where to Draw the Line: the Rule of
the Surveyor and Attorney in Boundary
Creation and Boundary Dispute Resolution

Further information on all Homeward Bound Seminars can be found on the Internet at:
http://www.michbar.org/sections/realprop/ and ICLE Courses at: htlp://www.icle.org/
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REAL PROPERTY LAW SECTION
STATE BAR OF MICHIGAN

SPECIAL COMMITTEES
CHAIRPERSONS & COUNCIL COORDINATORS

2000 - 2001

Committee

Bankruptcy Debtor
Creditor Rights

Commercial Leasing and
Management of Real Estate

Condominiums, PUDs
and Cooperatives

Construction

Chairnerson

Marc M. Bakst
Bodman, Longley & Dahling, LLP
100 Renaissance Center, 34th Hoor
Detroit, Michigan 48243-1002
(313) 393-7530 - telephone
(313) 393-7579 - fax
mbakst@bodmanlongley.corn

Mark P. Krysinski
Jaffe, Raitt, Heuer & Weiss, PC
One Woodward Avenue
Suite 2400
Detroit, Michigan 48226-3412
(313) 961-8380 - telephone
(313) 961-8358 - fax
mkrysinski@jafferaitt.com

C. Kim Shierk
Myers Nelson Dillon & Shierk PLLC
1701 North Woodward
Suite 235
Bloomfield Hills, Michigan 48304
(248) 203-2040 - telephone
(248) 203-2045 - fax
kshierk@mnds-pllc.com

Matthew C. Norris
Freeman, Cotton & Norris, PC
33 Bloomfield Hills Parkway
Suite 100
Bloomfield Hills, Michigan 48304-2945
(248)642-2255 - telephone
(248) 642-6460 - fax
mnorris@fcnlaw.com

Coordinator

Lisa Sommers Gretchko
Pepper Hamilton LLP
100 Renaissance Center, 36th Floor
Detroit, Michigan 48243-1157
(313) 393-7307 - telephone
(313) 259-7926 - fax
gretchkol@pepperlaw.com

Robert A. Berlow
Dykema Gossett PLLC
39577 North Woodward Avenue
Suite 300              ~
Bloomfield Hills, Michigan 48304-2820
(248) 203-0771 - telephone
(248) 203-0763 - fax
rberlow@dykema.com

Mark F. Makower
Mark F. Makower & Associates, PC
28535 Orchard Lake Road
Suite 100
Farmington Hills, Michigan 48334
(248) 553-4460 - telephone
(248) 553-5840 - fax
mac-law@raSh.COrn

Lawrence M. Dudek
Miller, Canfield, Paddock & Stone
150 West Jefferson
Suite 2500
Detroit, Michigan 48226
(313) 496-8439 - telephone
(313) 496-8454 - fax
dudek@millercanfield.com
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Committee

Decisions

Eminent Domain

Environmental Law and
Energy Law

Federal Tax Aspects of
Real Estate Transactions

SPECIAL COMMITTEES

Vicki R. Harding
Pepper Hamilton LLP
I00 Renaissance Center, 36th Floor
Detroit, Michigan 48243-1157
(313) 393-7324 - telephone-~
(313) 259-7926 - fax"
hardingv@pepperlaw.com

Jerome P. Pesick
Steinhardt Pesick & Cohen
Essex Centre
28400 Northwestern Highway
Suite 120
Southfield, Michigan 48034-8346
(248) 356-5888 - telephone
(248) 356-5889 - fax
jpesick@a~eritech.net

Grant R. Trigger
Honigman Miller Schwartz & Cohn
2290 First National Building
Detroit, Michigan 48226
(313) 465-7584 - telephone
(313) 465-7585 - fax
grt@honigman.com

William B. Acker
Kemp, Klein, Umphrey &

Endelman, PC
201 West Big Beaver Road
Suite 600
P.O. Box 4300
Troy, Michigan 48099-4300
(248) 528-1111 - telephone
(248) 528-5129 - fax
william.acker@kkue.com

(continued)

Coordinator

Gail A. Anderson
McClelland & Anderson, LLP
1305 South Washington Avenue
Suite 102
Lansing, Michigan 48910
(517) 482-4890 - telephone
(517) 482-4875 - fax
gaanderson@mcc[elland-anderson.com

Howard A. Lax
Lipson, Neilson, Jacobs & Cole, PC
2301 West Big Beaver Road
Suite 525
Troy, Michigan 48084-3328
(248) 649-7200 - telephone
(248) 649-7373 - fax
hlax@lipsonneilson.com

William B. Acker
Kemp, Klein, Umphrey & Endelman, PC
201 West Big Beaver Road
Suite 600
P.O. Box 4300
Troy, Michigan 48099-4300
(248) 528-1111 - telephone
(248) 528-5129 - fax
william.acker@kkue.com

Susan K. Friedlaender
Honigman Miller Schwartz & Cohn
2290 First National Building
Detroit, Michigan 48226
(313) 465-7420 - telephone
(313) 465-7421 - fax
skf@honigman.com
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SPECIAL COMMITTEES (continued)

Committee

Legislation

Mortgages and Related
Financing Devices and
SecurityAgreements

Professional Responsibility

Real Estate Ownership and
Investment Entities

Residential Transactions

Chairnerson

Vicki R. Harding
Pepper Hamilton LLP
I00 Renaissance Center, 36th Floor
Detroit, Michigan 48243-1157
(313) 393-7324 - telephone
(313) 259-7926 - fax
hardingv@pepperlaw.com

Joel D. Kellman
Dykema Gossett PLLC
39577 North Woodward Avenue
Suite 300
Bloomfield Hills, Michigan 48034-2820
(248) 203-0712 - telephone
(248) 203-0763 - fax
jkellman@dykema.com

Michael J. Sullivan
Collins, Einhorn, Farrell & Ulanoff
4000 Town Center
Suite 909
Southfield, Michigan 48075-1473
(248) 355-4141 - telephone
(248) 355-2277 - fax
michael.sullivan@cefu-law.com

C. Leslie Banas
Honigman Miller Schwartz & Cohn
2290 First National Building
Detroit, Michigan 48226
(313) 465-7310 - telephone
(313) 465-7311 - fax
clb@honigman.com

Gregg A. Nathanson
Couzens, Lansky, Fealk, Ellis,

Roeder & Lazar, PC
39395 West Twelve Mile Road
Suite 200
P.O. Box 9057
Farmington Hills, Michigan 48333-9057
(248) 489-8600 - telephone
(248) 489-4156 - fax
gnathanson@couzens.com

Coordinator

Robert A. Berlow
Dykema Gossett PLLC
39577 North Woodward Avenue
Suite 300
Bloomfield Hills, Michigan 48034-2820
(248) 203-0771 - telephone
(248) 203-0763 - fax
rberlow@dykema.com

Lawrence R. Shoffner
Jaffe, Raitt, Heuer & Weiss, PC
One Woodward Avenue
Suite 2400
Detroit, Michigan 48226-3412
(313) 961-8380-telephone
(313) 961-8358- fax
Ishoffner@jafferaitt.com

Vicki R. Harding
Pepper Hamilton LLP
100 Renaissance Center, 36th Floor
Detroit, Michigan 48243-11157
(313) 393-7324 - telephone
(313) 259-7926 - fax
hardingv@pepperlaw.com

David W. Charron
Charron & Hanisch, PLC
5242 Plainfield Avenue, N.E.
Suite D
Grand Rapids, Michigan 49525
(616) 363-0300 - telephone
(616) 363-0339 - fax
dwcharron@charronhanisch.com

Carol Ann Martinelli
Fidelity National Title Insurance

Company
100 West Big Beaver Road
Suite 140
Troy, Michigan 48084
(248) 526-5100 - telephone
(248) 526-5101 - fax
camartinelli@fnf.com
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Committee

State and Local Taxation

Titles and Conveyancing

Water Law

Zoning and Land Use

SPECIAL (~OMMITTEES (continued~

Chairnersol~ Coordinatol;

Robert F. Rhoades
Miller, Canfield, Paddock & Stone
150West Jefferson
Suite 2500
Detroit, Michigan 48226 ,,
(313) 496-7608 - telephone
(313) 496-8452 - fax
rhoades@millerca~field.com

Willard G. Moseng
Michigan State Housing

Development Authority
401 South Washington Square
P.O. Box 30044
Lansing, Michigan 48909-7544
(5171373-8295 - telephone
(517) 373-2450 - fax
mosengw@state.mi.us

Margaret A. Meyers
Michigan State Housing

Development Authority
401 South Washington Square
P.O. Box 30044
Lansing, Michigan 48909-7544
(517) 335-2036 - telephone
(517) 373-2450 - fax
meyersm@state.ml.us

Denise J. Lewis
Honigman Miller Schwartz & Cohn
2290 First National Building
Detroit, Michigan 48226
(313) 465-7464 - telephone
(313) 465-7465 - fax
djl@honigman.com

James Y. Stewart
Butzel Long
32270 Telegraph Road
Suite 200
Birmingham, Michigan 48025-2457
(248) 258-7859 - telephone
(248) 258-1439 - fax
stewarjy@butzel.com

Mary M. Fowlie
Standard Federal Bank
2600 West Big Beaver Road
Troy, Michigan 48084-3323
(248) 637-2534 - telephone
(248) 637-5016 - fax
mary.fowlie@abnamro.com

Susan K. Friedlaender
Honigman Miller Schwartz & Cohn
2290 First National Building
Detroit, Michigan 48226
(313) 465-7420 - telephone
(313) 465-7421 - fax
skf@honigman.com

Wilfred A. Steiner, Jr
Dykema Gossett PLLC
400 Renaissance Center
Detroit, Michigan 48243-1668
(313) 568-6924 - telephone
(313) 568-6701 - fax
wsteiner@dykema.com
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REAL PROPERTY LAW SECTION
STATE BAR OF MICHIGAN

STANDING COMMITTEES
2000 - 2001

BUDGET AND FINANCE

RobertA. Berlow (as Chairperson-Elect of Section)
David W. Charron (as Treasurer)
Vicki R. Harding

ON COMMITTEES

RobertA. Berlow (as Chairperson-Elect of Section)
Vicki R. Harding (as Vice Chairperson of Section)
Gary A. Taback (as past Section Chairperson)
Lawrence R. Shoffner

CONTINUING LEGAL EDUCATION

PatrickA. Karbowski, Chairperson
Carol Ann Martinelli (as Chairperson of Section)
William B. Acker
Robert A. Berlow
Lawrence J. Casselman
Lawrence M. Dudek
Denise J. Lewis
Reuben A. Munday
Robert R. Nix, II
Matthew C. Norris
Ronald E. Reynolds
Jack D. Shumate
Thomas C. Simpson
Gary A. Taback
C. Robert Wartell

LAND TITLE STANDARDS COMMIT’rEE

Dennis W. Hagerty, Chairperson
Ronald T. Barrows
James R. Brown
William H. Darbee
Stephen E. Dawson
Anne H. Hiemstra
Janet L Kinzinger
Kevin M. Kohls
Gerard K. Knorr

Catharine B. LaMont
James P. Lanzetta
James M. Marquardt
Carol Ann Martinelli
Douglas S. McDougal
Donald R. McMillan
John E. Mogk
Robert D. Mollhagen
Robert R. Nix, II

Brian J. Page
Russell E. Prins
James E. Reed
Michael H. Rhodes
John P. Rooney
Kevin T. Smith
Margaret Van Meter
Robert C. Wartell

EMERITUS MEMBERS

John R. Baker
Maurice S. Binkow
James W. Draper
Carl A. Hasselwander
Russell A. McNair, Jr.
Saverio Mistretta
Allen Schwartz
Thomas C. Simpson
Gary A. Taback
Nicholas Volino
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STANDING COMMITTEES (continued)

]~’~EMBERSHIP

Vicki R. Harding, Chairperson
Robert R. Nix, II
David W. Charron

NOMINATING

2000-2001 Committee was:

Robert R. Nix, II, Chairperson
James N. Candler, Jr.
Carol Ann Martinelli
Lisa Sommers Gretchko
Tracy Lee Allen

PRo BONO

Carol Ann Martinelli, Chairperson
Vicki R. Harding
David L. Haron
Patrick A. Karbowski
Denise J. Lewis
Gregg A. Nathanson

PUBLICATIONS

George J. Siedel, Co-Chairperson (as Editor of Review)
Robert A. Berlow, Co-Chairperson (as Chairperson-Elect of Section)
Special Committee Publications Coordinators
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REAL PROPERTY LAW SECTION
STATE BAR OF MICHIGAN

AD HOC COMMITTEES
2000 - 2001

RECORDING REQUIREMENTS

Vicki R. Harding, Chairperson
James N. Candler, Jr.
Carol Ann Martinelli
Robert R. Nix, II
Wilfred A. Steiner, Jr.

E-REAL ESTATE TRANSACTIONS

Carol Ann Martinelli, Chairperson
Vicki R. Harding
Gerard K. Knorr
Howard A. Lax
Thomas C. Simpson
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MICHIGAN REAL PROPERTY REVIEW
CUMULATIVE ARTICLE INDEX

Articles are indexed under the following subject headings:

Bankruptcy
Broker and Mortgage Services
Civil Rights
Condominiums, Subdivisions,

Cooperatives and PUD’s
Construction
Eminent Domain
Environment
ForedosureiForfeiture
Leasing
Mortgage and Lending Issues
Oil, Gas and Mineral Rights

Partnerships, Corporations and
Limited Liability Companies

Probate and Estate Planning
Professional Responsibility
Premises Liability
Property Sales Agreements
Residential Transactions
Taxation
Titles and Conveyancing
Water
Zoning and Land Use
Miscellaneous

BANKRUPTCY

WAIVERS OF AUTOMATIC STAY - by John C. Murray and Judith Greenstone Miller - Winter1999, p. 195.

U.S. SUPREME COURT RULES ON "NEW VALUE," OR DOES IT?. - by Judith Greenstone Miller and John C. Murray
- Summer 1999, p. 67.

SALES OF REAL ESTATE AND OTHER PROPERTY OF BANKRUPTCY ESTATES UNDER THE REVISED LOCAL
BANKRUPTCY RULES OF THE U.S. BANKRUPTCY COURT FOR THE EASTERN DISTRICT OF MICHIGAN - by
Judith Greenstone Miller and Marc M. Bakst-Spring 1999, p. 19.

RECENT DEVELOPMENTS IN "NEW VALUE" AND SINGLE ASSET REAL ESTATE CASES- by John C. Murray and
Judith Greenstone Miller-Spring 1998, p. 23.

FITTING THE ROUND PEG INTO THE SQUARE HOLE: CONDOMINIUM ASSESSMENTS IN CHAPTER 13
BANKRUPTCY - by Steve Sowell - Fall 1997, p. 233.

LANDLORD BEWARE! WHAT HAPPENS TO THE OPTION TO RENEW WHEN THE TENANT FILES BANKRUPTCY?
- by Judith Greenstone Miller - Summer 1997, p. 135.

STATUS OF REAL PROPERTY TAXES IN BANKRUPTCY CASES - REVISITED - by Harold E. Nelson and William R.
VanderSluis - Spring 1996, p. 13.

BANKRUPTCY REFORM ACT OF 1994: HOW THE RULES HAVE CHANGED - by Vicki R. Harding - Spring 1995,
p. 13.

SINGLE-ASSET cHAPTER 11 REAL ESTATE CASES: BAD FAITH AND NEW DEBTOR SYNDROME AFFIRMED BY
THE SIXTH CIRCUIT COURT OF APPEALS - by Lisa Sommers Gretchko - Spring 1995, p. 19.

IMPUTING THE MISDEEDS OF ONE PARTNER TO ANOTHER PARTNER UNDER THE BANKRUPTCY CODE - by
Michael I. Conlon - Winter 1994, p. 203.
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THE SECURED LENDER: VICTIM OR VILLAIN? - THE BATTLE TO PREVENT SEPARATE CLASSIFICATION OF
UNSECURED DEFICIENCY CLAIMS IN BANKRUPTCY - by Robert A. Weisberg - Fall 1994, p. 129.

SINGLE-ASSET CHAPTER 11 REAL ESTATE CASES: BAD FAITH, NEW DEBTOR SYNDROME, AND OTHER
PITFALLS - by Lisa Sommers Gretchko - Summer 1994, p. 49.

THE USES OF A RECEIVERSHIP OVER REAL PROPERTY - by Lawrence M. Dudek - Summer 1994, p. 41.

HOTEL REVENUES AS CASH COLLATERAL IN BANKRUPTCY CASES - ARE HOTEL REVENUES PERSONAL
PROPERTY OR REAL PROPERTY? - by Douglas L. Lutz - Fall 1993, p. 119.

BANKRUPTCY "CRAMDOWN": MORTGAGE FINANCING OF LAST RESORT - by Vicki R. Harding - Spring 1993,
p. 23.

ASSIGNMENTS OF RENTS IN BANKRUPTCY UNDER MICHIGAN LAW- by Julia Goatley Moreno and Laura J. Eisele
-Winter 1992, p. 137.

EFFECT OF BANKRUPTCY ON NON-RESIDENTIAL REAL ESTATE LEASES - by Lisa Sommers Gretchko- Winter 1992,
p. 157.

REMEDIES OF THE SUBCONTRACTOR OR SUPPLIER WHEN THE OWNER OR GENERAL CONTRACTOR FILES FOR
BANKRUPTCY - by Lawrence M. Dudek - Summer 1992, p. 49.

BANKRUPTCY v ASSIGNMENT OF RENTS: A CASE TO BE DECIDED - by Michael E. Baum -Spring 1992, p. 7.

LAND CONTRACTS IN BANKRUPTCY: TERRELL REVISITED - by Robert A. Hendricks and Joan Schleef- Summer
1991, p. 57.

STATUS OF REAL PROPERTY TAXES IN BANKRUPTCY CASES - by Harold E. Nelson - Spring 1991, p. 13.

A PRIMER FOR MICHIGAN REAL ESTATE PRACTITIONERS ON BANKRUPTCY TRUSTEE AVOIDANCE POWERS-
by Jacqueline K. Vestevich and Robert D. Mollhagen - Winter 1989, p. 223.

THE REORGANIZING DEBTOR AND UNEXPIRED LEASES OF NONRESIDENTIAL REAL PROPERTY - by Brian L.
Donovan -Winter 1988, p. 243.

TREATMENT OF MICHIGAN LAND CONTRACTS IN CHAPTER 11 AND CHAPTER 13 CASES: IMPACT OF THE
VENDEE’S BANKRUPTCY - by Patrick E. Mears - Winter 1988, p. 231.

AN OVERVIEW OF THE BANKRUPTCY JUDGES, UNITED STATES TRUSTEES AND FAMILY FARMER BANKRUPTCY
ACT OF 1986 - by Jay L. Welford - Winter 1986, p. 129.

ANALYSIS OF PRIORITY CLAIMS UNDER THE MICHIGAN BUILDERS TRUST FUND ACT IN THE BANKRUPTCY
SETTING - by Clifford J. DeVine and Ronald P. Strote - Summer 1986, p. 39.

HEAD START vs. FRESH START: WHEN WILL THE ABUSES STOP? - by Robert S. Hertzberg and Michael J. Ryan -
Spring 1986, p. 13.

TIME SHARE LAW AND THE 1984 BANKRUPTCY AMENDMENTS - by John D. Fershee - Spring 1986, p. 3.

TREATMENT OF LAND CONTRACTS IN BANKRUPTCY-EXECUTORY CONTRACTS OR LIENS?-by Louis P. Rochkind
and Jay L. Welford - Winter 1984, p. 484.

THE EFFECT OF BANKRUPTCY AMENDMENTS AND FEDERAL JUDGESHIP ACT OF 1984 ON THE REAL ESTATE
PRACTITIONER - by Louis P. Rochkind and Jay L Welford - Fall 1984, p. 442.

STATEMENT CONCERNING HOUSE BILL NO. 4095 - by Louis P. Rochkind - Summer 1983, p. 146.
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THE EFFECT OF AUTOMATIC STAY PROVISIONS OF THE BANKRUPTCY REFORM ACT OF 1978 ON THE
STATUTORY RIGHT OF REDEMPTION - by Wallace M. Handler - October 1982, p. 211.

BROKER AND MORTGAGE SERVICES

HUD TREK VIII: THE UNDISCOVERED BROKER FEE, OR HI! I’M FROM HUD AND I’M HERE TO HELP YOU -
by Howard A. Lax - Spring 1998, p. 37.

PRICE v LONG REALTY - REVISITING THE APPLICABILITY OF THE MICHIGAN CONSUMER PROTECTION ACT
TO CERTAIN CONDUCT OF REAL ESTATE LICENSEES - by Gall A. Anderson and Deborah A. Lee - Fall 1993,
p. 135.

REGULATION OF REAL ESTATE BROKERS AND SALESPERSONS IN MICHIGAN - AN UPDATE -by Gregory L.
McClelland and Gall A. Anderson - Fall 1993, p. 1~1.

BUYER BROKERING - CHANGING SOME OF THE RULES IN RESIDENTIAL REAL ESTATE TRANSACTIONS -
by Gregory L. McClelland, Gail A. Anderson and Paula A. Charland -Fall 1991, p. 113.
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