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CHAIRPERSON’S REPORT

by Lawrence M. Dudek

My term as chair will expire at the Summer Conference
and annual meeting on July 23, 2004. For the first time
last year the annual meeting of the Section was moved
from being held in conjunction with the Annual meeting
of the State Bar of Michigan to the Summer Conference
of the Section. The Summer Conference of the Section is
well attended and the objective of changing the annual
meeting was to promote greater participation of the Section
membership in the annual meeting. Based upon last year’s
response the move has accomplished its objectives.
One of my objectives as Chair was to increase
participation by the special committees of the Section. The
special committees focus upon the different substantive
areas of real estate law and are critical to the goals of the
Section to promote legal education on matters of real
estate law and to engage in public policy statements on
areas of real estate law that are deemed important by the
section.
During my term, the Council at its monthly meeting
would review the activities of each special committee to
determine the committees’ holding of meetings, submission
of articles for the Michigan Real Property Review, and for

involvement in assisting the Section in its lobbying and
amicus briefing activities. The Section has continued to be
recognized as an authority on areas of real estate law and
was recently invited by the Michigan Supreme Court to file
an amicus brief in the case of Michigan Department of
Natural Resources v Carmody-Lahti Real Estate, Inc., in
which the court granted leave to appeal on June 3, 2004.
That case involves the questioning of the circumstances
under which an easement may be abandoned.
Most Council members act as a liaison to a special
committee and are charged with the responsibility for
making the special committee a productive contributor to
the objectives of the Section.
The Section also continued throughout the year to
engage in extensive lobbying activities. Despite the continued
opposition of the Section, the Michigan legislature did pass
a bill providing for Judgment Liens, Public Act 136 of
2004, which will become effective September 1, 2004.
While the Section was not successful in its efforts to prevent
passage of the bill, the Section did suggest many changes
over the last several years that made the bill much less
intrusive than it otherwise would have been. Dave Charron
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spent many hours testifying and otherwise working behind
the scenes to mitigate some of the more onerous provisions
of the bill.

after a Saturday meeting. His role also as Chair of the
Good Times Committee should be recognized. Leslie
Banas, as treasurer, kept a close eye on Section finances.

The Section’s legal education program also continued
to grow and develop new means for delivery of continuing
legal education programs. The success of the section’s legal
education program is remarkable, especially when
considering that the State of Michigan, unlike many other
jurisdictions, does not require mandatory continuing legal
education programs. Ron Reynolds who has served as CLE
Chair for the last two years and Brian Henry, who chaired
the Homeward Bound Program, are to be commended for
their efforts. Pat Karbowski, a former CLE Chair, put
together an excellent winter conference which was hugely
successful. Bob Berlow, former Chair of the Section,
continued to bring his creativity to the CLE program with
many ideas and his prodigious fund raising abilities. Bob
acted as co-chair with Richard Rattner for the 2004
Summer Conference. Due largely to the efforts of Dave
Charron, Vice Chair, the section presented a program in
Grand Rapids and is seeking to expand the presentation
of programs in Western Michigan.

Special thanks, as always, go to Arlene Rubenstein,
the Section Administrator. I have had the privilege of
working with Arlene in the former capacity as CLE Chair
and during the last year as Chair of the Section. Arlene
has served as Section Administrator for 18 years, and the
responsibilities that the Section has asked Arlene to take
on have grown exponentially. The numbers of speakers and
programs put on by the Section have increased substantially.
Arlene works behind the scene to confirm speakers, to
obtain materials, to have the materials printed up and to
attend the programs to register attendants and provide
materials. Arlene is also a wealth of information on the
history of the Section and her tireless efforts on behalf of
the Section are greatly appreciated.

The efforts to expand committee involvement and to
reactivate a number of dormant committees was successful
and will hopefully continue to result in even greater
involvement.
During the last year the Council continued to expand
its use of technology to foster its objectives. Council
meeting agendas and materials continued to be sent by
electronic means. In a number of instances, the Council
took action and votes by electronic means, which has
permitted the Section to operate in a timelier manner.
Mark Makower is to be thanked for his work as Chair
Elect and responsibilily to insure publication of the Michigan
Real Property Review. His efforts were so successful that
concerns were expressed regarding the high volume of
material submitted for publication. George Siedel, the
Editor of the Review, continued to provide enormous
assistance in publication.
Larry Shoffner was great as secretary and could be
counted on to send me the minutes by email by the Sunday

I also want to thank the many past chairs who have
continued to be involved in the Section and provide input.
Bob Nix has been very active in the Section for many years
following expiration of his term as Chair and once again
served as Chair of the nominating committee. Past chairs
who attended meetings on a regular basis during the last
year included Vicki Harding, Carol Ann Martinelli, Gall
Anderson, Jack Shumate and Jim Candler. Vicki Harding,
the immediate past chair, was very helpful and someone
upon whom I could always call when in need of some sage
advice. It speaks highly of our group that so many former
chairs continue to give up a Saturday morning once a
month to attend the Council meetings and provide input.
Past Chairs also take an active role in amicus briefs and
other section activities.
Finally I would like to thank my assistant, Anna
Hoffman, for her tireless efforts and help. Anna could be
counted upon to assemble the agenda and related documents
and to send them out to Council members. Anna spent
hours coordinating meetings and assisting in responding to
Section requests. Her service was invaluable in permitting
me to take on the responsibilities of Chair.
I can only hope that my successor, Mark Makower,
will find his experience as rewarding as mine and I look
forward to continuing my involvement with the Section.

MICHIGAN REAL PROPERTY REVIEW

Summer 2004 - Page 67

THE BANKRUPTCY ESTATE AND
THE ENTIRETIES ESTATE IN MICHIGAN:
AN UNEASY MARRIAGE OF LEGAL FICTIONS

by Scott W. Dales*

At a time when vigorous public debate foreshadows,
perhaps, a revolutionary change in the very definition of
marriage,1 another less-publicized revolution, born out of
the sometimes uneasy marriage of bankruptcy law and real
estate law, may already have occurred in a seemingly
unlikely forum: the United States Bankruptcy Court for
the Western District of Michigan.
Real estate and bankruptcy practitioners alike have
long counseled their married clients that holding their
Michigan real estate as tenants by the entireties2 provides
durable protection from the claims of individual creditors
of each spouse, so long as the couple remains married.
Estate planners, too, have relied on long-held assumptions
concerning tenancy by the entireties in drafting estate
plans, wills, trusts, and related documents.~ A recentlypublished opinion from the United States Bankruptcy
Court for the Western District of Michigan,4 and an
unpublished bench opinion of the same court issued last
year,5 cast doubt on this long-standing advice, at least

when a spouse becomes or may become a debtor in
bankruptcy. In effect, the Bankruptcy Court has determined
that the filing of a bankruptcy petition by or against one
spouse transforms both spouses’ interests in entireties
property into undivided interests as tenants in common.
The decision to treat entireties property as severed
upon the commencement of a bankruptcy case is an
outgrowth of the United States Supreme Court’s decision
in United States v Craft,6 and marks a dramatic departure
from prior understanding of the law governing the treatment
of entireties proper~ during and after bankruptcy.
!. A Brief History of Entireties Property
Michigan recognizes five forms of ownership in which
several persons may hold an interest in the same property
simultaneously: tenancy in common, joint tenancy, joint
tenancy with full right of survivorship, tenancy in partnership,
and tenancy by the entireties.7

* Scott W. Dales is an attorney in the law department of National City Corporation in Kalamazoo, Michigan. The views
expressed in this article are those of the author, and do not necessarily reflect the views of National City Corporation
or its affiliates.
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The italicized portions of both quoted opinions reveal
Although practitioners commonly list the tenancy by
a legal fiction - the state law fiction that the husband and
the entireties as a form of "concurrent ownership," the
wife are "but one person" for purposes of owning certain
common law underpinnings of this tenancy, which treated
property? A second legal fiction - this one of federal origin
husband and wife as "but one person in the law," clouds
- involves the creation of a bankruptcy estate upon the
somewhat the characterization of this form of ownership
filing of a bankruptcy petition by or against an artificial or
as "concurrent." If the husband and wife are regarded as
natural person, including a married individual. When the
a single person, the logic goes, then their ownership by the
entireties is not concurrento8 The Michigan Supreme Courttwo legal fictions collide in the bankruptcy court, the court
must resolve complicated issues of state and federal law
explains:
and policy.
An estate by entirety is sometimes regarded as a
!!. Bankruptcy and Entireties Property
species of, or modified form of, joint tenancy, the
modification being rendered necessary by the
A. Commencement of a Bankruptcy Case
common-law theory that husband and wife are
but one person. The unities of time, title, interest,
A bankruptcy case is commenced by the filing of a
and possession are common to both estates but
petition - either a voluntary petition filed by a debtor, l° or
in an estate by entirety there is an additional unity,
an involuntary petition filed by the requisite number and
namely, that of person. Strictly speaking, a tenancy
types of creditors against a debtor11 - under one of several
by entirety is not a joint tenancy but is a sole
chapters of the Bankruptcy Code.12
tenancy, and, while the 2 estates resemble each
other and possess some qualities in common, yet
The act of filing a petition under any of these chapters
they differ both in form and substance and are
creates an artificial entity, known as the "bankruptcy
distinguishable.
estate," consisting of all property interests formerly vested
in the debtor. More specifically, and insofar as is relevant
Budwit v Herr, 339 Mich. 265, 272 (1954) (emphasis
to the issue of entireties property, "the estate is comprised
added).
of all the following property, wherever located:.., all legal
or equitable interests of the debtor in property as of the
More recently, the Michigan Court of Appeals observed:
commencement of the case.’u3 As the United States
The classic basis for a tenancy by the entireties
Supreme Court observed early in the life of the Bankruptcy
Code, "Congress intended a broad range of property to be
was the concept that "the husband and wife are
but one person in the law". In a true tenancy by
included in the estate."14 Despite this breadth, however, the
the entireties, each spouse is considered to own
filing of a bankruptcy petition is not generally thought of
the whole and, therefore, is entitled to the enjoyment
as enhancing any property interests: "The newly created
of the entirety and to survivorship. When real
estate receives no more or no less under Section 541(a)(1)
property is so held as tenants by the entireties,
than what the debtor had to transfer.’uS
neither spouse acting alone can alienate or
The property of the estate is vested either in a bankruptcy
encumber to a third person an interest in the fee
trustee or in a "debtor-in-possession" who performs many
of lands so held. Neither the husband nor the wife
has an individual, separate interest in entireties
of the functions (and who enjoys many of the rights and
powers) of a trustee.16 The property of the estate is within
property, and neither has an interest in such
the exclusive jurisdiction of the Bankruptcy Court.17
property which may be conveyed, encumbered or
alienated without the consent of the other.
The fact that the debtor’s property may be subject to
some contractual, statutory, or other restriction on transfer
Rogers v Rogers, 136 Mich. App. 125, 134 (1984) (citations
does not prevent it from being included within the property
omitted, emphasis added).
of the bankruptcy estate because the Bankruptcy Code
The two salient features of a tenancy by the entireties
invalidates most restrictions on alienation. See 11 U.S.C.
§ 541(c)(1). This provision invalidating transfer restrictions
are these: (1) because the husband and wife are regarded
takes on particular significance with respect to entireties
as one person, neither spouse, acting alone, may convey
an interest in the entireties property or otherwise encumber
property, given that, as a matter of state law, one spouse
it without the consent of the other spouse; and (2) both
cannot transfer an interest in entireties property without the
spouses enjoy the right of survivorship. Id.
consent of the other spouse, or without first severing the

MICHIGAN REAL PROPERTY REVIEW

Summer 2004 - Page 69

marital unity, for example through divorceI~ or homicide.19 Liberty State Bank and Trust v Grosslight (In re Grosslight) ,
In any event, the provision of the Bankruptcy Code
757 F.2d 773, 775 (6th Cir. 1985) (citations omitted).
invalidating transfer restrictions at the commencement of
Because entireties property was generally exempt from
the case reads as follows:
the claims of the individual creditors of either spouse, such
lAin interest of the debtor in property becomes
property was outside the jurisdiction of the former bankruptcy
property of the estate under [ 11 U .S.C. § 541 (a) (1) ]
courts, prior to the enactment of the Bankruptcy Code. Id.
notwithstanding any provision in an agreement,
transfer instrument, or applicable nonbankruptcy
After the enactment of the Bankruptcy Code, however,
law.., that restricts or conditions transfer of such
the Sixth Circuit observed that Section 541 "brings entireties
interest by the debtor...
property into the bankruptcy estate.’’21 Were it otherwise,
there would be no point in permitting a debtor to exempt
11 U.S.C. § 541(c)(I ). As a result of the sweeping definition
from property of the estate "any interest in property
of "property of the estate," and the language of § 541(c) (1)
in which the debtor had, immediately before the
reinforcing that breadth by invalidating restrictions on
commencement of the case, an interest as a tenant by the
transfer, the debtor effectively parts with all of his interests
entirety .... ,,22 The Sixth Circuit’s choice of words, vis that
in property at the commencement of the case.
Section 541 "brings entireties property into the bankruptcy
estate," is perhaps unfortunate because Section 541 does
Another well-established principle of bankruptcy law,
not bring the property itself into the estate, but only the
however, is that, although federal law may dictate what
debtor’s interest in property.23
property interests will be included in the bankruptcy estate,
state ~aw defines those interests in the first place. The
In short, the debtor’s interest in entireties property
Supreme Court put it this way:
comes into the bankruptcy estate upon the commencement
of the case, and either the debtor will exempt it under
Property interests are created and defined by state
Section 522, the trustee will abandon it under Section 554
law. Unless some federal interest requires a different
(if it is burdensome or of inconsequential value), or the
result, there is no reason why such interests should
trustee may sell it under Section 363.24 Legislative history
be analyzed differently simply because an interested
confirms this understanding of the treatment of marital
party is involved in a bankruptcy proceeding.
property under the Bankruptcy Code.2a Thus, it has been
established in the Sixth Circuit for many years that the
Butner v United States, 440 U.S. 48, 55 (1979).
debtor’s interest in entireties property enters the bankruptcy
estate upon the commencement of a bankruptcy case.
The transfer of the debtor’s interest in property into
the bankruptcy estate has been described as "neutral,"
Although not involving a bankruptcy, the opinion of
meaning that the transfer that occurs upon commencement
the
United
States Supreme Court in United States v Craft
of the case has no effect on the interest that the debtor
similarly
involved
the interplay of Michigan law governing
held in property immediately before the filing of the
~°
entireties
property
and federal law - in that case, the
petition.
Federal Tax Lien Act of 1966. In Craft, the IRS assessed
income tax liability against the taxpayer-husband, and
Shortly after the enactment of the Bankruptcy Code
ultimately filed a tax lien against "all property and rights
and its broad definition of property of the estate contained
to property, whether real or personal, belonging to" him,
in Section 541, the federal courts confronted the issue of
pursuant to 26 U.S.C. § 6321. At the time that the lien
whether, or to what extent, entireties property became part
attached to the taxpayer-husband’s "property," he and his
of the bankruptcy estate. As the Sixth Circuit explained,
wife (who was not responsible for the assessed taxes) owned
under the predecessor to the Bankruptcy Code, entireties
their home in Grand Rapids as tenants by the entireties.
property did not become part of the bankruptcy estate:
After the filing of the tax lien, the husband and wife jointly
Under the Bankruptcy Act of 1898, 11 U.S.C.
quitclaimed the property to the wife alone, for one dollar.
Sometime later, the wife attempted to sell the property,
§ 24 (repealed 1979), and the prior Bankruptcy
Act of 1867, property generally exempted by state
but was unable to do so after a title search revealed the
law from the claims of creditors formed no part
tax lien. The IRS and the wife agreed that the property
of the assets in bankruptcy, and only a state court
could be sold free of the tax lien, provided that one half
would have jurisdiction over claims against exempt
of the proceeds be held in escrow pending determination
assets.
of the respective rights of the parties to the proceeds. The
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wife then commenced an action to resolve the dispute
concerning the proceeds.26
When the case eventually reached the United States
Supreme Court, the issue for decision was whether the
federal tax lien attached to property of the taxpayerhusband that he held as a tenant by the entireties with his
wife. In resolving the question, the Court first noted that
the issue of whether the taxpayer-husband’s interest in
entireties property constituted "property and rights to
property" within the meaning of 26 U.S.C. § 6321 is a
question of federal law, albeit a question whose answer
also depends upon state law definitions of property:"
The federal tax lien statute itself "creates no
property rights but merely attaches consequences,
federally defined, to rights created under state
law."... Accordingly, "we look initially to state
law to determine what rights the taxpayer has in
the property the Government seeks to reach, then
to federal law to determine whether the taxpayer’s
state-delineated rights qualify as ’property’ or
’rights to property’ within the compass of the
federal tax lien legislation.’’27
This analysis is not unlike the one that a bankruptcy court
must perform when it is called upon to determine what
property is included within the property of the estate under
11 U.S.C. § 541. After struggling with the "legal fiction"
that, under Michigan law, husband and wife are regarded
as a single person for purposes of holding property as
tenants by the entireties,28 the Supreme Court ultimately
concluded that, despite the fiction, each tenant possesses
individual rights in the estate sufficient to constitute
"property" or "rights to property"’ within the meaning of
26 U.S.C. § 6321. The Supreme Court summarized those
individual rights:
According to Michigan law, respondent’s husband
had, among other rights, the following rights with
respect to the entireties property: the right to use
the property, the right to exclude third parties from
it, the right to a share of income produced from
it, the right of survivorship, the right to become
a tenant in common with equal shares upon
divorce, the right to sell the property with the
respondent’s consent and to receive half the
proceeds from such a sale, the right to place an
encumbrance on the property with the respondent’s
-consent, and the right to block respondent from
selling or encumbering the property unilaterally. 29
Against this background, the Honorable Jeffrey R.
Hughes, a United States Bankruptcy Judge in the Western
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District of Michigan, rendered two opinions regarding the
treatment of entireties property in bankruptcy .30 The effect
of these decisions may reach well beyond the bankruptcy
courts in Michigan.
B. The Schultz and Spears Opinions: Bankruptcy
and Severance of the Marital Unity
The case of Boyd v Bank One (In re Schultz) probably
began as a routine attempt by the bankruptcy trustee to
use his so-called "strong arm powersTM to avoid a real
estate mortgage that did not appear in the real estate
records at the time that one of the two married mortgagors
filed a voluntary petition under Chapter 7 of the Bankruptcy
Code.82 Prior to the bankruptcy filing, Mr. and Mrs. Schultz
owned real estate in Emmett County, Michigan, as tenants
by the entireties. They granted a mortgage to their lender,
Bank One, to secure repayment of their obligations to the
bank. Evidently through an inadvertent filing of a discharge
of mortgage or similar document with the Register of Deeds,
the Bank One mortgage was no longer "of record."
Sometime after Bank One filed its mortgage discharge, Mr.
Schultz filed a voluntary petition under Chapter 7 of the
Bankruptcy Code; Mrs. Schultz did not file.33
In the course of reviewing the debtor’s records, the
bankruptcy trustee became aware that the Schutlzes’
mortgagee had caused the discharge of mortgage to be
filed. Because the mortgage was no longer of record, the
trustee commenced an adversary proceeding seeking to
avoid the mortgage as unperfected.34
In the course of deciding whether the mortgage was
avoidable, the Bankruptcy Court surveyed the law regarding
the treatment of entireties property in bankruptcy, including
the effect of the automatic "transfer" of the debtor’s
interest in such property to the bankruptcy estate, and
concluded that the tenancy by the entireties was severed,
evidently as a matter of Michigan law.
The Spears opinion arose out of a trustee’s perfunctory
objection to the debtors’ claims of exemption for entireties
property. Essentially following its bench opinion in Schultz,
the court in Spears concluded that the filing of the
bankruptcy petition transformed the tenancies by the
entireties into tenancies in common.
The court’s elegant syllogism, which leads to its
unprecedented conclusion, is stated simply:
Premise I: Only persons who are married to each
other may hold property as tenants by the entireties
as a matter of Michigan law.
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Premise 2: Upon commencement of a bankruptcy
case, the filing spouse’s interest in entireties property
is transferred to the bankruptcy estate by operation
of law, notwithstanding any restrictions on transfer
under applicable non-bankruptcy law.
Premise 3: As a result of this de jure transfer, the
filing spouse retains no interest in the entireties
property, and the property is now held by a natural
person (the non-filing spouse) and an artificial
person (the bankruptcy estate) who is not married
to the non-filing spouse.
Conclusion: Because the property is no longer
held by husband and wife, neither tenant holds
by the entireties. Ergo, the entireties estate is
severed upon the filing of a bankruptcy petition,
as a matter of state law.
The court summarized its ruling in this way:
The effect of Mr. Schultz’s bankruptcy filing was
the automatic transfer of Mr. Schultz’s undivided
interest in a home to the bankruptcy estate created
by Mr. Schultz’s filing. The transfer severed the
entireties nature of both Mr. and Mrs. Schultz’s
undivided interest in the home. The result was that
both Mrs. Schultz and the Chapter 7 bankruptcy
estate each held post-petition an undivided one
half interest in the home as tenants in common.
See Schultz Transcript at pp. 32-33.
In Spears, the court similarly found:
The commencement of a bankruptcy proceeding
severs whatever tenancies by the entirety a debtor
may own with his non-filing spouse under Michigan
law at the time the bankruptcy petition is filed. My
conclusion is compelled by the convergence of
federal bankruptcy law, which mandates that
whatever interest the debtor may have in entireties
property be immediately and automatically
transferred into a bankruptcy estate, and Michigan
law, which prohibits without qualification estates
and other legal artifices from holding such
tenancies,a~
In reaching its decision, the court distinguished the
"seminal" case on the issue, In re Ford,a6 on the ground
that the Ford court failed fully to consider the effect of the
bankruptcy filing on the unity of marriage - the unity that
distinguishes a tenancy by the entireties from other forms

of ownership. Here is what the Ford court said about the
supposed severance:
The trustee contends that the filing of the petition
acts as an immediate severance of the estate by
the entireties since the debtor’s interest passed
immediately to the trustee thereby severing the
time honored unities of time, title, identity of
interest, and possession, necessary to preserve the
estate by the entireties. The court disagrees. The
legislative history consistently takes the position,
ultimately enacted in § 541(a)(I), that it is the
debtor’s undivided interest in tenants by the
entireties property which becomes the property of
the estate. It is the debtor’s undivided interest as
it exists immediately prior to the filing of the
petition that passes to the estate. There is no
severance of the unities when the debtor’s interest
passes to the estate. The trustee merely obtains
and retains custody of the debtor’s undivided
interest consisting of the same unities, intact and
unaltered, as they existed immediately prior to the
filing of the petition, until such time as that
interest, still intact and unaltered, is exempted
from the estate under §522(b)(2)(B), provided
such exemption is available and properly taken by
the debtor.
In re Ford, 3 B.R. at 570.

Although the Ford court did not specifically mention
the unity of marriage, it probably assumed that if the
marriage itself remained intact, the marital unity was not
destroyed. Judge Hughes, in contrast, regarded the unity
of marriage differently, i.e., as requiring that the "tenants"
- those actually holding an interest in the property - be
married. Because the bankruptcy estate was not married
to Mrs. Schultz or Mr. Spears, the unity of marriage was
destroyed, as in the case of divorce or homicide.
Perhaps the Ford court’s use of the term "custody"
to describe the trustee’s relationship to the entireties
property - a term suggesting immediate control and care
over property but not necessarily absolute ownership - a7
compared to the Spears and Schul~ concept of "title" to
describe the trustee’s relationship to entireties property,
explains the different results in those cases. The United
States Court of Appeals for the Tenth Circuit, taking a
different tack, drew a useful distinction when it suggested
that a debtor may have rights arising out of a tenancy by
the entireties without having an individual "interest" in the
property itself,a8 In effect, the Supreme Court in Craft
reached a similar conclusion, recognizing that although
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a tenant by the entireties has no individual interest in the
property, each tenant does have a number of valuable
rights flowing from the tenancy - rights that qualify as
"property" or "rights to property" under the tax lien
statute.39
The analogy of a shareholder in a corporation, though
not perfect, may help here. A shareholder has no individual
interest in corporate property, which is owned by a legal
fiction known as a "corporation,"4° and the corporation is
not dissolved upon the filing of a shareholder’s bankruptcy
petition.41 We do not necessarily regard this form of
ownership as imposing a restriction on the shareholder’s
right of alienation; instead, we regard the legal fiction as,
by definition, precluding the shareholder from having any
property interest to alienate in the first place. Yet, we
recognize that the shareholder does have rights to participate
in the management and fruits of the corporate property,
albeit not as immediately as does a tenant by the entireties.
Bankruptcy courts do not struggle with this legal fiction.42
Indeed, from the paucity of authority on the subject, it
seems fair to suggest that they take it for granted that a
shareholder’s bankruptcy estate does not include corporate
property. Perhaps the corporation could serve as a useful
model for dealing with entireties property.
Even without resorting to this analogy, courts have
generally concluded, based on the Ford opinion, that the
entireties estate is not severed upon the filing.43 With regard
to joint tenancies, however, which do not depend upon the
legal fiction that the tenants are "but one person," some
courts have found that the filing of a bankruptcy petition
may effect a severance.44 As the cases demonstrate, the
effect of a bankruptcy filing on concurrent property interests
raises complicated questions, the resolution of which
probably depends upon local law.
In any event, the implications of Spears and Schultz
in Michigan - for both debtors and non-debtors alike - will
be dramatic.
II!. Implications of Severing the
Tenancy by the Entireties
Real estate, bankruptcy,, estate planning and other
practitioners will have to reconsider their advice with
respect to marital property in view of the opinions in
Schultz and Spears.
In bankruptcy, the decision will have consequences for
the value of the exemption afforded by 11 U.S.C. §
522(b)(2)(B),45 and will likely have other effects with
respect to the allocation of sale proceeds of such property
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under 11 U.S.C. § 363(h) & (i) and the somewhat awkward
notion, established in In re Trickett, that the bankruptcy
trustee may administer entireties property for the benefit
of joint creditors of both spouses.
For example, if the tenancy by the entireties is severed
at the instant of the filing, the bankruptcy estate and the
non-debtor spouse will each hold a one-half interest in the
property as tenants in common. It will be easier to value
that interest for purposes of the exemption than it would
be to value the interest of non-severed tenancy by the
entireties property, given that the value of an entireties
interest depends on making difficult predictions about who
will survive and for how long. Similarly, distinctions
concerning joint or individual creditors for purposes of the
Trickett administration procedure will presumably disappear
as well, at least in courts that follow Spears. Assuming that
the debtor elects not to exempt her interest in entireties
property, the trustee will administer only the debtor’s onehalf interest as tenant in common for the benefit of all
creditors.
The decision will also reverberate outside of the
bankruptcy court. Consider, for example, a credit card
company that issues a card to one of two spouses (but not
both spouses), and that has refrained from pursuing
collection action against the cardholder because the only
meaningful source of recovery was the marital home, held
by the spouses as tenants by the entireties. Ironically, the
filing of a bankruptcy petition by or against the spouse who
is not obligated on the credit card will be a green light to
pursue the marital home, or at least the cardholder’s one
half interest as tenant in common in the marital home. This
would seem to be Irue regardless of whether the spouse who
filed for bankruptcy protection is permitted to exempt the
interest in the home under 11 U.SoC. § 522(b)(2), because
it is at least arguable that the tenancy by the entireties is
not magically restored after the exemption takes effect.46
This result, at first blush, would seem to be inconsistent
with the fresh start that Congress evidently envisioned by
authorizing the debtor to exempt property from the property
of the estate .47 For example, although the debtor’s interest
in the marital home may be protected by the exemption,4~
the protection formerly enjoyed by his spouse (as a tenant
by the entireties) will be forfeited upon her husband’s
bankruptcy filing. As a result, the debtor may find himself
without a home, depending upon the extent of his wife’s
debts and the appetite of her creditors.49 Given the value
or importance of the marital home, or certain other marital
property, ~0 debtors’ attorneys might wish to re-consider the
benefits of a voluntary filing.
The other particularly-important side effect of finding
a severance upon the filing of a bankruptcy petition is the
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destruction of the right of survivorship of both spouses, a
right upon which they likely relied regardless of whether they
made estate plans. Naturally, the Michigan legislature has
decreed that the divorce of a married couple constitutes
a severance of entireties property, and presumptively
converts a tenancy by the entireties into a tenancy in
common, thereby eliminating the right of survivorship.51
This makes sense when the spouses elect to end their
marital relationship, because it comports with the likely
understanding of the parties. The policy that justifies
severance in that case is clearly understood.
Finding a severance upon the filing of the bankruptcy
petition, however, does not appear to advance any policy.
Certainly, the marriage is not dissolved upon the filing, so
the policies supporting the recognition of entireties property
(including protection of each spouse and the simplification
of estate planning) continue to have meaning for the
spouses, notwithstanding the bankruptcy filing. Creditors,
who were unable to reach entireties property outside of
bankruptcy under state law, cannot justifiably complain if
the entireties estate is preserved notwithstanding the
bankruptcy, because their rights should not be enhanced
by the filing.
Nor does there appear to be a federal interest justifying
the conclusion that the tenancy by the entireties is severed
upon the filing. As noted above with respect to the decision
in United States v Butner, state property rights should
continue to govern in bankruptcy unless there is an overriding
federal interest that justifies interference with state law.s2
The federal interest is already served without declaring that
the tenancy by the entireties is converted to a tenancy in
common. For example, if the debtor exempts the interest
that he held in property as a tenant by the entireties
immediately before the case, the court need not reach the
issue because whatever interests in property came into the
estate under Section 541(a)(1) will exit the estate through
Section 522(b)(2)(B). The lar~guage of both sections, after
all, refers to the debtor’s interest in property at the moment
of the filing.53
If, on the other hand, the debtor fails or elects not to
exempt his interest in entireties property, federal law
authorizes the trustee to realize the value of that interest,
even if the trustee needs to sell the non-debtor’s interest
in order to do so.54 Of course, finding a severance would
reduce considerably the difficulties in valuing the debtor’s
interest in entireties property (because presumably each
spouse would share half the value of the entire property),
but this administrative convenience hardly seems sufficient
to justify severance, particularly given the serious nonbankruptcy consequences.
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The court in Spears and Schultz was not unmindful
of these arguments, because it seemed to suggest that the
severance occurred by operation of state law, rather than
federal law: "[the debtor’s] interest is held by the bankruptcy
estate as a tenant in common with the debtor’s spouse
because that is what Michigan law requires.’’ss In other
words, although the transfer of the debtor’s interest into
the bankruptcy estate occurred by operation of federal law
(namely, 11 U.S.C. § 541 and the provisions invalidating
restrictions on transfer), the severance occurred by operation
of Michigan law - because by definition, the transfer
resulted in the property being held by two tenants who were
not and could not be married as required for a tenancy
by the entireties under Michigan law.~
Unfortunately, there are no published opinions decided
by the courts of the State of Michigan addressing the
consequences of a bankruptcy filing on the tenancy by the
entireties. As the court noted in Schultz and Spears, there
is authority for severing the tenancy by the entireties upon
divorce,S7 and there is authority for holding that the tenancy
is severed when one spouse kills the other,~8 but there is
no authority in the case of bankruptcy. Neither divorce nor
homicide, however, is analogous to a bankruptcy filing.
Although the granting of a petition to appoint a
conservator under Michigan’s Estates and Protected
Individuals Code ("EPIC")~9 is more similar to the bankruptcy filing than, say, murder, it appears that there are
no Michigan opinions addressing the effect of such an
appointment on entireties property. The argument against
severance in the case of the appointment of a conservator
for one of the spouses is based upon statutory inference
rather than precedent.6°
IV. Conclusion
The United States Bankruptcy Court in Schultz and
Spears did not take anything for granted with respect to
entireties property, and its opinions force us to confront the
tension that arises when two legal fictions collide in
bankruptcy. The task is uncomfortable, in part because the
logic of Sch ultz and Spears is compelling, but also because
so many have relied on the durability of the tenancy by
the entireties for so long. The opinion in Craft is a wakeup call, but can likely be limited to the tax collection arena;
the opinions in Spears and Schultz cannot be so easily
confined.
At least one of the debtors affected by the Spears
opinion has filed a notice of appeal, which is pending in
the United States District Court for the Western District of
Michigan. Given that the issues resulting from the collision
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of the entireties estate and the bankruptcy estate will likely
recur (within and outside the bankruptcy court), and given
the importance of this issue to the people of the State of
Michigan, debtors and non-debtors alike, perhaps the
Spears case would be a good one for invokingthe procedures
available under the Michigan Court Rules for certifying
controlling legal questions to the Michigan Supreme Court.61
Indeed, the reasoning of the Sixth Circuit in Geib v Amoco
Oi! Co.,62 a case involving a gasoline franchise dispute,
seems apt:
In light of the likelihood that Section 27 claims
will recur in federal litigation, without an opportunity
for Michigan courts to determine whether that
provision authorizes private actions, we certify this
question to the Supreme Court of Michigan. We
believe that judicious resort to the technique of
certification in situations such as this, where an
important question of state law has arisen solely
in federal court, "prevents federal invasion of the
state law-making function and [avoids] needless
federal-state friction."... Indeed, the Supreme
Court has recommended that we use certification
to address "the problem of authoritatively
determining unresolved state law involved in federal
litigation." Clay v Sun Ins. Office Ltd., 363 U.S.
207, 212, 4 L Ed. 2d 1170, 80 S. Ct. 1222
(1960). By certifying the MFIL question before us
today, we not only "avoid the hazards of attempting
to forecast how [Michigan] courts might rule," but
we also "afford the [Supreme Court of Michigan]
the opportunity to address a not insubstantial
issue under the law of that State." Lee v Wheeler,
258 U.S. App. D.C. 184, 810 F.2d 303,306 (D.C.
Cir. 1987). Certification also "saves time, energy,
and resources and helps build a cooperative judicial
federalism." Toner v Lederle Labs., 779 F.2d
1429, 1432 (9th Cir. 1986) (Kennedy, J.). 6~
A decision by the Michigan Supreme Court against finding
severance, moreover, may avoid the constitutional questions
that the court raised sua sponte in Spears with respect
to the possible forfeiture of the survivorship interest of the
non-filing spouse.~4 A legislative solution might also be
appropriate,as
Without a definitive resolution of the severance question
as a matter of state law, the unhappy marriage of legal
fictions will persist, jeopardizing the predictability of the
law, and leaving attorneys and clients in considerable
doubt as to how to organize their affairs.
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property to be held as tenants by the entireties at least
in Michigan, that being the unity of marriage, no longer
existed"); but see id. at 21 ("it is federal law that in this
instance destroys the entireties interest, not state law").

57. Mich. Comp. Laws Ann. § 552.102.
58. Budwit v Herr, 339 Mich. 265 (1954); see also Mich.
Comp. Laws Ann. §§ 700.2803 & 700.1105(0.
59. Mich. Comp. Laws Ann. § 700.5101 et seq.
60. For example, EPIC provides that the property of the
protected individual "vests" in the conservator as trustee
when the conservator is appointed. Mich. Comp. Laws
Ann. § 700.5419(1). EPIC also gives the court in which
a conservatorship is pending the authority to "convey
or release a contingent or expectant interest in property
including marital property rights and a right of survivorship incident to joint tenancy or tenancy by the entirety."
Mich. Comp. Laws Ann. § 700.5407(2)(c)(ii). It follows,
by inference, that if the vesting of the protected
individual’s property in the conservator had severed
the tenancy by the entirety, the Legislature would not
have needed to authorize the courts to dispose of marital
property rights or survivorship rights incident to tenancies
by the entirety. These rights would have been forfeited
when the conservator took title, because the unity of
marriage would be regarded as destroyed on the theory
adopted by the court in Schultz and Spears.
61. Michigan Court Rules provide a procedure for federal
courts, and certain courts from other states, to certify a
question to be resolved by the Michigan Supreme Court,
when the certifying court is considering a matter that
Michigan law may resolve, and which is not controlled
by Michigan Supreme Court precedent. See MCR
7.305(B).

53. Compare 11 U.S.C. § 541(a)(1) (referring to debtor’s
interest in property "as of" the commencement of the
case) with id. § 522(b)(2)(B) (referring to debtor’s interest
in property "immediately before" the commencement
of the case).

62. Geib v Amoco Oil Co., 29 F.3d 1050, 1061 (6th Cir.

54. Although it is true that the Bankruptcy Code and

65. State Representative Alexander C. Lipsey, former
bankruptcy trustee and a member of the Civil Law and
Judiciary Subcommittee of the House Civil and Judiciary
Committee, is leading an effort in the Michigan legislature
to modernize the state’s exemption laws. As part of that
effort, and in response to Spears, the Michigan legislature
should consider clarifying whether the tenancy by the
entireties survives a bankruptcy filing.

Bankruptcy Rules permit the trustee to sell the nondebtor spouse’s interest in entireties property, they do
so in a way that respects the rights of the non-filing
spouse, such as giving the non-filing spouse the
protections of due process in an adversary proceeding,
and a right of first refusal at any proposed sale. See, e.g.,
11 U.S.C. § 363(i); Fed. R. Bankr. P. 7001(3); see also

1994).
63. Geib, 29 F.3d at 1061.
64. See Spears Transcript at pp. 59-61.
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CONDOMINIUMS AS COLLATERAL:
WHAT LENDERS SHOULD KNOW

by Scott A. Steinhoff* and Casey Koppelrnan**

Over the past twenty-five years, condominiums have
become an increasingly-used development tool in Michigan,
thanks largely to the adoption of Michigan’s secondgeneration condominium act in 19781 (the "Condominium
Act") and to the more burdensome and lengthy process of
platting property under Michigan’s Subdivision Control
Act.2 Developers have generally found that developing real
estate as a condominium rather than a platted subdivision
is quicker, less complicated and often less expensive.
The public perception of condominiums is largely
limited to multi-family residential developments. Developers,
however, are increasingly developing a much broader
variety of real estate projects as condominiums. Today,
lenders will often encounter single-family site condominiums,
industrial and office parks and even mixed use commercial
projects that are being developed as condominiums.

From a lender’s standpoint, there are a variety of issues
and concerns that may arise in the condominium context
that would not otherwise. Although condominium
documents are somewhat standardized in Michigan and
contain many of the same provisions regardless of the
project, there are particular concerns and provisions that
lenders should review carefully as part of the due diligence
process.
The following is intended as a guideline for issues that
lenders typically need to consider in loans involving
condominium projects in Michigan.
A. Priority of Lender’s Lien
Generally, for the purposes of establishing priority of
a lien, a condominium mortgage will follow the same rules

* Mr. Steinhoff is a member in the Real Estate Group at Dykema Gossett, PLLC and is located in the Bloomfield Hills
office. Mr. Steinhoft’s practice focuses on commercial real estate law including acquisitions, leasing, commercial lending,
condominium formation, zoning and land use law.
** Mr. Koppelman is an associate in the Real Estate Group at Dykema Gossett, PLLC and is located in the Bloomfield
Hills office. Mr. Koppelman’s practice focuses on general real estate matters.
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as a traditional real estate mortgage. The Condominium
Act, however, addresses several circumstances that are
unique to Condominiums.
M.C.L {}559.158 provides as follows:
If the mortgagee of a first mortgage of record or.
other purchaser of a condo~minium unit obtains
title to the condominium units as a result of
foreclosure of the first mortgage, that mortgagee
or purchaser and his or her successors and assigns
are not liable for the assessments by the
administering body chargeable to the unit thal~
became due prior to the acquisition of title to the
unit by that mortgagee or purchaser and his or her
successors and assigns.
This provision protects a lender who receives title to
a condominium unit through foreclosure from having to
pay association dues that arose prior to the lender’s
acquisition of title. This language should also be included
in the condominium documents and is most commonly
found in the Bylaws. The absence of this language in the
Bylaws or any language that conflicts with this provision
should be of concern to lenders.3
Sums assessed by the condominium association for
late fees, fines, or tax advances become a lien on the
condominium unit~4 According to this section of the
Condominium Act, these liens have priority over all other
liens except a recorded first mortgage or a lien imposed by
a federal or state taxing authority. Thus, the association’s
lien will have priority over a second mortgage or a first
mortgage recorded subsequent to the association recording
notice of its lien.
If a lender forecloses upon a property that is a
condominium unit, notice must be given to the condominium
association.S If the lender elects to foreclose by advertisement,
the lender must serve the resident agent of the association
with the published notice of foreclosure by certified mail,
return receipt requested, within ten days.of the publication.6
Alternatively, if the lender chooses to foreclose through
judicial action, the lender must serve notice to the association
not less than ten days before the commencement of the
judicial action.7 The notice must contain the following:
1. Name of the mortgagor;
2. Name of the mortgagee or foreclosing assignee
of a recorded assignment of mortgage;
3. The date of the mortgage and the date the
mortgage was recorded;
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4. The amount due on the date of notice; and
5. A description of the mortgaged premises that
substantially conforms to the description in
the mortgage.8
While failure to provide the statutorily-required notice
will result in some legal recourse, the statute and the courts
have failed to clarify what form of recourse the association
will enjoy.
B. Recording the Master Deed
After the Mortgage is Recorded
Occasionally, a lender will record its mortgage prior
to the Master Deed being recorded. M.C.L {}559.159
requires that the developer obtain the lender’s written
consent prior to recording the Master Deed. If the loan
documents do not already address this issue, the lender
should, at a minimum, obtain written confirmation from
the borrower as to the following:
1. The Master Deed, Bylaws and related
documents conform to and are in compliance
with the Condominium Act;
The failure of the borrower to comply with the
Condominium Act shall constitute a default
under the mortgage and related loan
documents (subject to any applicable notice
and cure periods set forth in the loan
documents); and
In the event that it is subsequently determined
that the borrower is not in compliance with
the Condominium Act, the borrower will take
all steps to remedy such violation, including,
but not limited to recording any amendment
to the Master Deed and/or Bylaws as may be
necessary to comply with the Condominium
Act.
C. Subsequent Amendments
to Master Deed
M.C.L. {}559.190 is the applicable provision of the
Condominium Act governing the procedure and approvals
necessary for a developer or the condominium association
to amend the Master Deed after its initial recording.
Generally speaking, minor changes to the condominium
documents do not require the consent of the co-owners or
a mortgagee. On the other hand, any amendment to the
Master Deed that "materially alters or changes the rights
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of a co-owner or mortgagee" requires written consent of
two-thirds of all mortgagees? A mortgagee has one vote
for each mortgage held.l° There is virtually no case law and
little guidance as to what constitutes a "material alteration."
As part of the 2000 amendments to the Condominium Act,
the legislature included the following example of a change
that would not materially affect the rights of mortgagees
or co-owners: "any change in the condominium documents
that, in a written opinion of an appropriately licensed real
estate appraiser, does not detrimentally change the value
of any unit affected by the change." When the Condominium
Act was subsequently amended in 2002, the legislature
removed this example. It is unclear what inferences, if any,
may be drawn from the legislature’s decision to remove the
language. In December 2003, however, the Michigan Court
Of Appeals, possibly relying on the old ~anguage, stated
in an unpublished opinion that changes to a condominium’s
Bylaws were not material because a real estate appraiser
determined that they would not alter the rights of the
members or the value of the property.11 Notwithstanding
the foregoing, the Condominium Act provides that a twothirds vote of the co-owners and first mortgagees will suffice
to amend the condominium documents even if the change
would materially alter or change the rights of co-owners
or mortgagees.12
MCL §559.190a provides an outline of the voting
procedures used when an amendment to the condominium
documents requires a vote of the mortgagees. This section
enumerates a list of certain situations in which first mortgagees
are always entitled to vote:
1. Termination of the condominium project;
2. A change in the method or formula used to
determine the percentage of value assigned to
a unit subject to the mortgagee’s mortgage;
o

A reallocation of responsibility for maintenance,
repair, replacement, or decoration of a
condominium unit, its appurtenant limited
common elements, or the general common
elements from the association of co-owners
to the condominium unit subject to the
mortgagee’s mortgage;
Elimination of a requirement for the association
of co-owners to maintain insurance on the
project as a whole or a condominium unit
subject to the mortgagee’s mortgage or
reallocation of responsibility for obtaining or
maintaining, or both, insurance from the
association of co-owners to the condominium
unit subject to the mortgagee’s mortgage;
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5. The modification or elimination of an easement
benefiting the condominium unit subject to
the mortgagee’s mortgage;
The partial or complete modification,
imposition, or removal of leasing restrictions
for condominium units in the condominium
project; or
7. Amendments requiring the consent of all
affected mortgagees under section 90(4).
Once the association of co-owners approves such an
amendment, the association must provide notice of the
proposed amendment to each mortgagee entitled to vote.
In order to enact the amendment, the statute requires the
approval of 66 and 2/3% of the mortgagees entitled to vote.
If a mortgagee fails to vote, that vote will be counted as
approval of the amendment.
A lender’s review of the condominium documents
should always include a review of the provisions allowing
a developer to amend the Master Deed, to confirm that
they are consistent with the Condominium Act. In addition,
lenders involved in development/construction loans may
want to include additional language confirming that,
notwithstanding the provisions of the Condominium Act,
no amendment to the Master Deed will be recorded without
the prior written approval of the lender.
D. Title Insurance Endorsement
The most commonly used form of title policy
condominium endorsement for lenders is attached as
Appendix Ao
This endorsement, also known as Condominium
Endorsement 4, is available for loan policies that cover
condominium property. This endorsement insures the lender
against loss or damage suslained by reason of any inaccuracy
in the following assurances, all as of the date of the policy:
1. That the condominium unit is part of a
condominium, as defined by the appropriate
statutes;
2. That the documents required by the condominium statutes comply with those statutes,
as they relate to title~
3. That the violation of any restrictive covenant
will not cause a forfeiture or reversion of title;
4. That liens for charges and assessments will
not prime the insured mortgage;
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5. That the condominium unit and its common
elements are entitled by law to be taxed as
a separate parcel;
6. That unintentional encroachments due to
settling, etc. of the building’s structure may
remain; and
That there is no option to purchase or right
of first refusal that was or may have been
exercised as of the date of the policy.
E. Construction Lenders
The following is a summary of issues that may be of
particular concern to construction lenders:
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F. Miscellaneous Issues
There are a number of other issues and concerns that
should be reviewed by the lender as part of its due diligence
that are unique to condominium projects.
1. Private Utilities. Is the project served by public
water and public sewers? If not, M.C.L. §559.171 a contains
additional provisions that the developer must comply with
prior to recording the Master Deed. The developer must
submit copies of the condominium subdivision plan to the
department of public health. Within thirty days of receiving
the plan, the department of public health will either
approve or re~ject the plan. If the department rejects the
plan, it will notify the developer in writing and provide a
list of requirements for approval.

The lender should confirm that all required
Section 71 notices have been sent to the
appropriate govemmenlal agencies, as required
by M.C.L. §559.171.

2. Expandable Projects. Will the condominium project
be an expandable one? If so, the Master Deed must comply
with the provisions of M.C.L. §559.132.

The lender should confirm that the Master
Deed and exhibits, particularly as they relate
to the size, scope and phasing of the project,
are consistent with the terms of the lender’s
loan approval.

3. Contractable/Convertible Projects. Is the condominium project contractable? If so, the Master Deed must
comply with the provisions of M.C.L. §559.134. Projects
that are convertible must comply with M.CoL. §§559.131
and 559.141.

Construction lenders often require borrowers
to add additional language to the Master
Deed requiring the lender’s consent prior to
making any amendments to the Master Deed
or, alternatively, requiring the lender’s consent
if such amendment would in any way affect
or alter the lender’s loan approval.

4. Insurance. Although there are no specific requirements in the condominium statute for the types of insurance
the developer and/or association must obtain, the Bylaws
typically set forth these requirements in fairly specific detail.
These provisions should be reviewed to determine that they
are consistent with the insurance requirements for the
borrower as set forth in the mortgage or other loan
documents. Even if the Bylaws promulgate insurance
requirements, the lender should also consider contacting
the condominium association insurance provider to determine
whether the association has acquired the required amount
of coverage.

4. The number of units and the size of any
expandable area, if applicable, should conform
to the lender’s loan approval documentation.
In the event that the Master Deed has not
been recorded prior to funding the loan, the
lender will need to follow up with the title
company to make sure that the condominium
endorsement is issued immediately upon
recordation of the Master Deed.
Construction lenders typically require the
borrower to execute an Assignment of
Developer’s Rights to confirm that in the event
the lender were to foreclose, or otherwise take
title to the project, it would obtain all of the
developer’s statutory rights as set forth in the
statute.

G. Conclusion
Developers’ increased use of condominiums as a
development tool will require lenders to become more
familiar with the condominium process in the future. In
addition to reviewing condominium documents to ensure
that they comply with the Condominium Act, it is important
that the condominium documents do not conflict with any
provisions that may be set forth in the mortgage and other
loan documents. Although lenders often rely upon the title
policy and/or a condominium endorsement to protect their
collateral, there are numerous risks and issues associated
with condominiums that may not be covered by a title
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policy. A thorough review of the condominium documents
by the lender or lender’s counsel is vital in protecting the
lender’s interest in the collateral and avoiding future
disputes.
APPENDIX A
ENDORSEMENT
ATTACHED TO AND FORMING A PART OF
POLICY NUMBER
ISSUED BY
TITLE INSURANCE COMPANY
ALTA ENDORSEMENT FORM 4
THE COMPANY INSURES THE INSURED AGAINST
LOSS OR DAMAGE SUSTAINED BY REASON OF:
THE FAILURE OF THE UNIT IDENTIFIED IN SCHEDULE
A AND ITS COMMON ELEMENTS TO BE PART OF A
CONDOMINIUM WITHIN THE MEANING OF THE
CONDOMINIUM STATUTES OF THE JURISDICTION
IN WHICH THE UNIT AND ITS COMMON ELEMENTS
ARE LOCATED;
THE FAILURE OF THE DOCUMENTS REQUIRED BY
THE CONDOMINIUM STATUTES TO COMPLY WITH
THE REQUIREMENTS OF THE STATUTES TO THE
EXTENT THAT SUCH FAILURE AFFECTS THE TITLE
TO THE UNIT AND ITS COMMON ELEMENTS;
PRESENT VIOLATIONS OF ANY RESTRICTIVE
COVENANTS WHICH RESTRICT THE USE OF THE
UNIT AND ITS COMMON ELEMENTS AND WHICH
ARE CONTAINED IN THE CONDOMINIUM DOCUMENTS
AND THE RESTRICTIVE COVENANTS DO NOT CONTAIN
ANY PROVISIONS WHICH WILL CAUSE A FORFEITURE
OR REVERSION OF TITLE;

ANY OBLIGATION TO REMOVE ANY IMPROVEMENTS
WHICH EXIST AT DATE OF POLICY BECAUSE OF
ANY PRESENT ENCROACHMENTS OR BECAUSE OF
ANY FUTURE UNINTENTIONAL ENCROACHMENT OF
THE COMMON ELEMENTS UPON ANY UNIT OR OF
ANY UNIT UPON THE COMMON ELEMENTS OR
ANOTHER UNIT;
THE FAILURE OF TITLE BY REASON OF A RIGHT OF
FIRST REFUSAL TO PURCHASE THE UNIT AND ITS
COMMON EI_:EMENTS WHICH WAS EXERCISED OR
COULD HAVE BEEN EXERCISED AT DATE OF POLICY.
THIS ENDORSEMENT IS MADE A PART OF THE
POLICY AND IS SUBJECT TO ALL OF THE TERMS
AND PROVISIONS THEREOF AND OF ANY PRIOR
ENDORSEMENTS THERETO. EXCEPT TO THE EXTENT
EXPRESSLY STATED, IT NEITHER MODIFIES ANY OF
THE TERMS AND PROVISIONS OF THE POLICY AND
ANY PRIOR ENDORSEMENTS, NOR DOES IT EXTEND
THE EFFECTIVE DATE OF THE POLICY AND ANY
PRIOR ENDORSEMENTS, NOR DOES IT INCREASE
THE FACE AMOUNT THEREOF.
TITLE INSURANCE COMPANY
BY:
AUTHORIZED SIGNATORY
NOTE: THIS ENDORSEMENT SHALL NOT BE VALID
OR BINDING UNTIL COUNTERSIGNED BY AN
AUTHORIZED SIGNATORY.
Endnotes
I. M.C.L. §559.101 et. seq.
2. Act 288 of 1967.
3. If the Bylaws conflict with the Condominium Act, the
Bylaws are in violation of M.C.L. §559.156, which states
that a condominium’s Bylaws may not be inconsistent
with the Condominium Act or with other applicable
~aws,

4. M.C.L. §559.208.
5. M.C.L. §559.208(9).
6. ld.

THE PRIORITY OF ANY LIEN FOR CHARGES AND
ASSESSMENTS PROVIDED FOR IN THE CONDOMINIUM STATUTES AND CONDOMINIUM DOCUMENTS OVER THE LIEN OFANY INSURED MORTGAGE
IDENTIFIED IN SCHEDULE A;

10. ld.

THE FAILURE OF THE UNIT AND ITS COMMON
ELEMENTS TO BE ENTITLED BY LAW TO BE
ASSESSED FOR REAL PROPERTY TAXES AS A
SEPARATE PARCEL;

11.- Welch v Rocky Top Ridge Condominium Association,
2003 Mich. App. Lexis 3120 (2003).
12. §M.C.L. 559.190(2). The 2000 Amendments to the
Condominium Act clarified that two-thirds vote means
two-thirds of all co-owners entitled to vote.

7. ld.

8.1d.
9. M.C.L. §559.190.
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QUASHING CIAPPELLETTO:
THE NEW NOTARY ACT

by Leslee ]Vl. Lewis

The life of this Ciappelletto was in this wise. He was a notary, and was mightily ashamed when any document he had
drawn (and he had drawn up many) was discovered to be anything but fraudulent. He had drawn as many of these as
he had been able to do, and he did such things more willingly for nothing than another man would do for a large reward
... He had other pleasing ways and took great pains to cause mischief, scandals and enmities between friends and relatives
and anybody else; and the more evil resulted from all this, the more he was delighted.
-from Boccaccio’s DECAMERON
The new Michigan Notary Public Act ("Act") was
signed into law on December 23, 2003 and became
effective April I, 2004. This first overhaul of the Michigan
notary statute in half a century began life in the Secretary
of State’s office. It gained momentum from testimony of
swindlers who pose as notaries only to defraud immigrants
with vastly different expectations of a notary’s duties and
authority. As passed, the Act takes aim at long-neglected
consumer protection and public confidence issues.
Unfortunately, it leaves some gunpowder on its hands in
the process. As the Manager of the Office of the Great Seal
of the Michigan Department of State concedes, "This Act
is not all inclusive. We know we may need to revise and
refine, but this is a major step.’u
Consumer protection is the most publicized theme and
valiant goal of the Act. Prior to April 1, any Michigan

resident with $1 in hand who was not currently in jail could
obtain a $10,000 bond and become a notary.2 There were
no significant statutory sanctions for specific violations of
a notary’s commission, unless these violations constituted
a tort. This, coupled with the potential for confusion over
the role of a notary, made Michigan a figurative "wild west"
for immigrants and investors from civil law countries.
In countries whose laws are based upon the Latin Civil
Code of Law or Roman Law, rather than common law,
the notary, often called a "notario publico" or "notaire,"
is considered a trusted professional, commensurate to a
well-regarded lawyer, scribe, and county register rolled into
one.3 Many such civil law notaries are educated legal
professionals who receive university training alongside
lawyers. They often perform the role of an intermediary,
explaining the effect of legal documents to all parties to
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non-contentious transactions, and drafting and recording
property, corporate, family, inheritance and commercial
transactions and proceedings.4 This is in stark contrast to
the role of an American notary: an oath giver and public
witness, who, for a nominal fee, adds a mark of credibility
to documents.
The Act follows the lead of states such as Florida and
Texas in prohibiting the use or translation of terms that are
confusing to immigrants from civil law countries, such as
"notario publico."5 A notary is further required in any
translation to prominently display both the statutory
fees and the statement "I am not an attorney and have
no authority to give advice on immigration or other legal
matters.’6
Of more interest to the general public, the Act attempts
to limit what the drafters considered obvious abuses of
trust. According to the Act, notaries may not notarize their
own signatures or that of a spouse, domestic partner,
descendant or sibling, including in-laws, steps, or half
relatives.7 Note that the Act does not currently prohibit
notarizing for a more senior generation of relatives, such
as a notary’s parent, grandparent, aunt or uncle. This
apparently was an oversight, that is expected to be addressed
by technical amendment.8
Under the Act, notaries are also prohibited from
notarizing in a transaction in which they have a conflict
of interest. "Conflict of interest" is defined as a notary
having direct financial or beneficial interest in the transaction
other than the notary fee or being named individually as
grantor, grantee, mortgagor, mortgagee, trustor, trustee,
beneficiary, vendor, vendee, lessor, lessee or otherwise a
party to the transaction? The most common notaries get
a break. The Act states that "a notary public has no direct
financial or beneficial interest in a transaction where the
notary public acts in the capacity of an agent, employee,
insurer, attorney, escrow or lender for a person having a
direct financial or beneficial interest in the transaction." i0
Nonetheless, it has been suggested that the language of the
Act leaves loopholes, such as whether the attorney’s staff
is exempt if they notarize a client signature and receive any
sort of bonus based on their employer’s financial
performance.
The Act also prohibits a notary from notarizing a
"record that contains a blank space.’u~ This prohibition
had noble aims: to prevent notarization of blank forms and
blank pages that are left to be filled in later with or without
the signatory’s knowledge.~2 Unfortunately every document
contains "blank space" not filled by typing. Each paragraph
indentation and return is an opportunity to go astray. If
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you leave two inches of blank page marked "Blank space
intended," are you at risk of violating the Act? Probably
this is not the intention, but some well-reasoned technical
revisions and guidance are needed to address this issue.
~The Act prescribes a complaint system and
administrative sanctions to be enforced by the Secretary
of State and categorizes general violations of the Act as
misdemeanors punishable by up to 1 year in prison or
$5,000 fine.13 The Act also adds a felony for performing
a notarial act after a notary’s commission is revoked
(punishable by up to 5 years in prison or $3,000 fine).14
But employers may be justly apprehensive over the section
imposing employer civil liability for a notary’s misconduct.
A notary’s employer is liable for "official misconduct" of
a notary if (I) the notary was acting within the actual or
apparent scope of his or her employment and (2) the
employer had knowledge of and consented to or permitted
the official misconduct.15 "Official misconduct" is either
the exercise of power or performance of a duty that is
unauthorized, unlawful, abusive, negligent, reckless or
injurious, or charging of a fee that exceeds the maximum
allowed by law.~6
Litigators have expressed particular concern over a
sentence added by the Act regarding invalidating documents.
The new Act preserves the statement that, in the courts
of this state, the certificate of a notary public of official
acts performed in the capacity of a notary is presumptive
evidence of facts contained (except as to an affidavit
denying the fact of having received notice of nonacceptance
or nonpayment).17 However, the Act states that,
notwithstanding the foregoing, "the court may invalidate
any document not notarized in compliance with this act."18
This begs the question, if a document such as a mortgage
is otherwise valid except for a technical defect in the
notarization (such as omission of "acting in the county of
"), may the court invalidate the document based
solely on this technical defect? Could a bankruptcy court
avoid the mortgage on the basis of such a minor defect?
Could a probate court set aside a self-proving affidavit
because "acting in" was omitted? Given the number of
documents affected and the seriousness of the issue, this
must be addressed by further legislation.
While the Act does not change the plain language
notary forms, it does empower the Secretary of State to
issue forms for jurats, acknowledgments, administration of
oaths, witnessing or attesting.~9 This is not likely to be the
immediate priority of the Department of State, given its
new duties of receiving complaints and training county
clerks and staff.2° Note that the minimum requirements of
a notarial act include not only the notary’s signature, exact
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commissioned name, "Notary Public, State of Michigan,
County of __," "My commission expires __,"
but also "Acting in the County of
"This appears
to apply even if the notary is acting and commissioned in
the same county.21

number of rote changes to the process of applying to be
a notary. See the Secretary of State’s web site at
www.michigan.gov/sos for a notary application, a flow
chart on the application process, a link to the act and other
useful information.

Almost as an aside, the Act defines both "signature"
and "record" to include electronic signatures and records.22
There is no direction whatsoever on how an electronic
signature or record should be notarized. According to the
Department of State, this was intentional.23 The National
Notary Association’s Model Notary Act includes three full
articles on electronic notary.24 However, states apparently
have not yet settled upon a generally accepted procedure,
and Michigan does not plan to be the guinea pig. Thus,
electronic notary is more theory than accepted practice at
this point.

A notary has greater chance of liability than ever in
Michigan history.29 This has spurred greater attention to
notarial records and supplies and raised the question,
should a notary keep a journal? The Act requires a notary
or his personal representative to maintain all records of
notarial acts for at least five years after the date of the
notarial act and to make them available to the Secretary
of State upon request.3° But nowhere does the Act specify
what records must be made. The Michigan Department of
State has interpreted the journal as a suggestion that,
"Each time you notarize a document, it is recommended
(but not required) that you record the signer’s name,
identification presented, date and other pertinent information
in a journal.’’~I According to Elena Beasley, the Manager
of the Office of the Great Seal, Michigan Department of
State, "if a notary elects to keep records, whether for tax,
employer reimbursement or otherwise, then he or she
should keep them for 5 years."

Finally, the Act makes a number of administrative and
procedural changes that may be interesting only to notaries.
All others can stop reading. A commission lasts 6 to 7 years
versus 4 to 5, and re-appointment is not automatic.~
The commission price has increased from a total of $4 to
a total of $20, but a legislator’s recommendation is no
longer required.~6 A notary can charge up to $10 per
individual transaction or notarial act (versus $2 in past)
In applying to be a notary, now a person must submit to
a criminal background check, pledge to read the notary act,
and read and write English.~8 The Act also precipitates a

All in all, the Act is a step forward for consumer
protection, with plenty of room for technical correction and
future growth. Ciappelletto is not gone, but he is under
attack.
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Highlights of the new Michigan Notary Act (P.A. 238 of 2003, MCL 55.261, et. seq.)
Effective April 1, 2004
Defines "signature" to include electronic signatures and
"record" to include electronic records (but omits
instructions on notarizing such items).32

Prohibits notaries from using the term "notario publico"
in notices, signs, business cards or advertisements.~

Prohibits the notary from notarizing: his or her own
signature, deposition or affidavit, or that of his or her
spouse, domestic partner, descendant or sibling,
including in-laws, steps or half-relatives.34

Prohibits notaries, in any document describing the role
of a notary, from translating into another language the
terms notary public, notary, licensed, attorney, lawyer
or any other term that implies the person is an attorney
and prohibits notaries from claiming to have powers,
qualifications, rights or privileges such as the power to
counsel on immigration matters.36

Prohibits a notary from certifying that a record is the
original or a true copy of another record.35
Prohibits a notary from notarizing a record that "contains
a blank space.’’37

Requires notaries to read and write English and be free
of felony and misdemeanor convictions38

Prohibits a notary from notarizing in connection with a
transaction if the notary has a "conflict of interest" (either
the notary has a direct financial or beneficial interest
other than the notary public fee, in the transaction, or
the notary is named as grantor, grantee, mortgagor,
mortgagee, trustor, trustee, beneficiary, vendor, vendee,
lessor, lessee or otherwise as a party to the transaction).
Note that a notary has no direct financial or beneficial
interest where the notary acts as an agent, employee,
insurer, attorney, escrow, or lender for a person having
a direct financial or beneficial interest in the transaction.39

Requires a notary who is not a licensed attorney and
who advertises in languages other than English to include
in written materials, prominently displayed in the same
language: (1) the statement "i am not an attorney and
have no authority to give advice on immigration or
other legal matters"; and (2) the fees for notarial acts as
specified by statute.4°

States that, notwithstanding that a notarized document
is presumptive evidence of facts contained, "the court
may invalidate any document not notarized in compliance
with this act.’’42

Provides that an employer of a notary public is liable for
official misconduct by the notary if: (1) the notary is
acting within the actual or apparent scope of his or her
employment and (2) the employer had knowledge of
and consented to or permitted the official misconduct.

Requires a notarial act to include at a minimum, the
notary’s signature, the notary’s name exactly as it appears
in his or her certificate of appointment, and the following
statements: "Notary Public, State of Michigan, County

Creates a misdemeanor for violation of the Act generally,
punishable by not more than a $5,000 fine or 1 year
imprisonment.44

of

"

"My Commission Expires
"Acting in the County of

"

Requires a notary or his personal representative to
maintain all records of a notarial act for at least 5 years
after the act.41

Creates a felony for performing a notarial act after a
notary’s commission is revoked, punishable by not more
than $3,000 fine or 5 years imprisonment or both.~5

-43

Increases the term of a notary’s commission to 6 to 7
years.4~
Eliminates automatic reappointment of notaries.47
Requires a notary to obtain and read the notary statute
before notarizing.48
Increases the notary fee cap to $10 (from $2)49
Empowers the Secretary of State to prescribe the form
that a notary shall use for a jurat, acknowledgment,
administering of an oath or affirmation, witnessing or
attesting (the previous plain English notary forms are
unchanged)
Creates a Notary Education and Training Fund to provide
education and training for county clerks and their staff,sl

Provides for automatic revocation of a notary’s
commission if the notary: (I) is convicted of a felony or
substantially corresponding violation in another state;
(2) is convicted of 2 or more misdemeanor violations of
the act within 12 months, or 3 or more misdemeanor
violations of the act within 5 years; or (3) begins serving
a term of imprisonment (a notarial act performed while
imprisoned can result in ineligibility to act as a notary
for 10 years after release from prison).$2
Disqualifies a felon from acting as a notary for 10 years
after completing his or her sentence.$3
Establishes a complaint and investigation procedure
through the Secretary of State.~4
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Endnotes
I. Telephone interview with Elena Beasley, Manager, Office
of the Great Seal, Department of State (March 30, 2004).
Ms. Beasley is directly involved in implementing the Act
and training notaries and county clerks as part of her
duties.
2. See MCL 55.107-110, repealed.
3. Roman or civil law notaries can be found, for example,
in most of South America, Mexico, Japan, Ethiopia,
South Africa, South Australia and parts of Canada,
particularly Quebec. ~ee Dr. Bernard Hoeter, Ancient
History of Notaries, THE SCRIVENER, October 2000,
Vol. 9, No. 3 and RICHARD BROOKE, BROOKE’S
NOTARY, Chapter 1 (12th Ed. Steven & Sons 2002).
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24. The Model Notary Act can be found on the National
Notary Association’s web site at http://www.national
notary.org/initiatives/index.cfm?text=actionModel.
25. MCL 55.269(2) and 55.279(1).
26. MCL 55.271 and 55.275.
27. MCL 55.285(7).
28. MCL 55.271, 55.275 and 55.283.
29. MCL 55.291-309.
30. MCL 55.313 and 55.295.
31. See http://www.michigan.gov/sos/O,1607,7-1271638_8736-85771--,00.html, Michigan Department of
State Office of the Great Seal Notary Public Information.

4. See Val Wilson, Notaries Throughout the WorM, THE
SCRIVENER, December 2003, Volume 12 No. 4 at 8.

32. MCL 55.263-267. Note that three multi-section articles
on electronic notarization from the National Notary
Association’s Model Notary Act are omitted from the
5. MCL 55.291(6). See also, Emma Graves Fitzsimmons,
new Michigan Notary Public Act. While notarization of
Notaries Accused of Duping Immigrants, THE DAILY
electronic signatures is theoretically permitted, the Act
TEXAN, March 12, 2004, and Florida Bar Online,
does not at this point give direction on how electronic
Consumer Pamphlets, What Is the Difference Between
notarizations will be accomplished.
a Lawyer and a Notary Public, at www.flabar.org.
33. MCL 55.291(6).
6. MCL 55.291(5).
34. MCL 55.291(2) and (8).
7. MCL 55.291(2) and (8).
8. Per telephone interview with Elena Beasley, Manager,
Office of the Great Seal, Michigan Department of State
(March 30, 2004).
9. MCL 55.291(7).
10. MCL 55.291(11).
11 MCL 55.291(9).
12. Per telephone interviews with Elena Beasley, Manager,
Office of the Great Seal (March 30, 2004), and James
Fackler, Legislative Liaison, Department of State (March
23, 2004).
13. MCL 55.300-301 and MCL 55.309.
14. MCL 55.301(4).
15. MCL 55.297.
16. MCL 55.265(d).

35. MCL 55.291.
36. MCL 55.291 (3) and (4).
37. MCL 55.291(9).
38. MCL 55.271.
39. MCL 55.291(7) and (11).
40. MCL 55.291 (5).
41. MCL 55.313. Note that Office of the Great Seal currently
does not interpret this to require a notary to keep a
journal of all notarial acts, but if one is kept, it must be
maintained for 5 years after the notarial acts included
in it.
42. MCL 55.307(2).
43. MCL 55.287.
44. MCL 55.309.

17. MCL 55.307(1).
18. MCL 55.307(2).
19. MCL 55.285(9) and 55.289.

45. MCL 55.301(4).
46. MCL 55.269(2).

20. MCL 55.277.

48. MCL 55.283.

21. MCL 55.287.

49. MCL 55.285(7).
50. MCL 55.285(9) and 55.289.
51. MCL 55.277.

22. MCL 55.263-267.
23. Per James Fackler, Legislative Liaison, Michigan Department of State (March 23, 2004) and Elena Beasley,
Manager, Office of the Great Seal, Michigan Department
of State (March 30, 2004), the concept is in infancy and
the drafters preferred to let other states work out the
bugs before implementing electronic notarization
procedures in Michigan.

47. MCL 55.279(I).

52. MCL 55.301(1)-(4).
53. MCL 55.301(5).
54. MCL 55.300 and 300a. Note that this appears to be
unfunded.
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A POTENTIAL DANGER FOR
LESSEES AND LEASEHOLD MORTGAGEES:
THE PRECISION INDUSTRIES CASE

by Stephen E. Dawson* and Patrick E. Mears**

Until the recent decision of the Seventh Circuit Court
of Appeals in Precision Industries, Inc v Qualitech Steel
SBQ, LLC, 327 F3rd 537 (7th Cir. 2003), most attorneys
representing lessees and leasehold mortgagees felt reasonably
comfortable that by reason of Section 365(h) of the
Bankruptcy CodeI their interests were capable of being
protected in the event of a bankruptcy of the landlord
owner of the premises. Section 365 of the Bankruptcy Code
provides the trustee or debtor in possession with the right
to reject executory contracts such as leases, but Subsection
365(h)(1)(A)~ limits that right substantially by providing
that if the trustee rejects an unexpired lease of real property
under which the debtor is the lessor, the lessee may either
treat the lease as terminated by the rejection3 or

(ii) if the term of such lease has commenced, the
lessee may retain its rights under such lease
(including rights such as those relating to the
amount and timing of payment of rent and other
amounts payable by the lessee and any right of
use, possession, quiet enjoyment, subletting,
assignment, or hypothecation) that are in or
appurtenant to the real property for the balance
of the term of such lease and for any renewal or
extension of such rights to the extent that such
rights are enforceable under applicable nonbankruptcy law~4
Equally important, although after rejection of the lease the
debtor lessor has no affirmative obligation to perform any

* Stephen Eo Dawson is a member in Dickinson Wright PLLC. He practices in the areas of commercial real estate finance
and development. He is past Chairperson of the Real Property Law Section and a current member of the Land Title
Standards Committee and the American College of Real Estate Lawyers.
** Patrick E. Mears is a member in Dickinson Wright PLLC. He practices in the areas of bankruptcy, banking and
commercial real estate. He is currently Chairperson of the Workouts, Foreclosures and Bankruptcies Committee of
the Real Property, Probate and Trust Section of the American Bar Association, Chairperson of the Uniform Commercial
Code Committee of the Business Law Section of the State Bar and a Fellow of the American College of Bankruptcy.
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of its obligations under the terms of the lease, the lessee
is specifically authorized to offset against rent for the
balance of the lease term after rejection the value of any
damage caused by the lessor’s non-performance after the
date of such rejection.5 Thus, Section 365(h) works a
balance between the interests of the debtor lessor, which
desires to absolve itself of any further responsibility under
the lease, and the lessee, which wishes to retain a contractual
right to possession of the premises. For the most part,
lessees and their mortgagees took comfort in knowing that
they could enforce their rights in bankruptcy cases to
remain in possession, and both lease documentation and
leasehold mortgage documentation were tailored to address
the provisions of Section 365(h) and the lessee’s right to
enforce its right to possession.
In Precision Industries, the Seventh Circuit held that
Section 363(f) of the Bankruptcy Code permitted the sale
of leased premises free and clear of the leasehold interest
of the lessee.6 Although the facts of Precision Industries
were not extraordinary, the lessee’s response to the
bankruptcy proceeding was.
Qualitech Steel owned a steel mill in Pittsborough,
Indiana. On June 29, 1998, it entered into an agreement
with Precision Industries whereby Precision agreed to
construct a supply warehouse on a portion of the steel mill
premises and operate it for a period of ten years. Shortly
thereafter, in February of 1999, Qualitech leased the land
beneath the warehouse to Precision for ten years at a rental
rate of $1.00 per year; the lease also provided that the
improvements constructed on the land were owned by
Precision and that Qualitech could purchase the
improvements for $1.00 at the end of the lease if it was
not then in default under the lease. It would appear that
this arrangement was designed to enable Qualitech to
finance the construction of a warehouse on its steel mill
premises over a ten year term by providing virtually rent
free use of the land and the supply contract.
Less than one month after the lease was entered into,
Qualitech commenced a Chapter 11 case. On June 30,
1999, substantially all of Qualitech’s assets were sold at
auction and, on August 13, 1999, the Bankruptcy Court
entered an Order (after a noticed hearing) providing for the
sale of the assets "free and clear of all liens, claims,
encumbrances and interests," pursuant to Section 363(f)
of the Bankruptcy Code. Although negotiations ensued
between the purchaser of the assets and Precision for
assumption of the lease and supply agreement, those
negotiations were never consummated. As a result, the
lease and supply agreement were, in effect, rejected.
Precision then filed suit claiming that its possessory interests
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in the leased premises should survive the bankruptcy sale
pursuant to Section 365(h). The Bankruptcy Court held
that the assets were indeed successfully sold free and clear
of the leasehold interest of Precision pursuant to Section
363 of the Code, but the District Court reversed, holding
that the terms of Section 365(h) prevailed over those of
Section 363(f) as applied to the rights of lessees.7
On appeal the Seventh Circuit held as follows: (1) the
term "any interest" as used in Section 363(f) was sufficiently
broad to include Precision’s possessory interest as a lessee,"
and accordingly "on its face" Section 363(f) "authorized
the sale of Qualitech’s property free and clear of that
interest"; and (2) Section 365(h) only applies where in the
first instance a trustee rejects the lease. Since in the first
instance in this case the sale of the property being leased
occurred and not the rejection of the lease, §363(f) controlled
the case.
The Seventh Circuit’s opinion labored to find that
Section 363 is an acceptable mechanism to deal with the
leasehold interest, notwithstanding specific language in
Section 365 dealing with leases. Although it is tree that
the Precision Industries lease was not expressly rejected,
the sale of assets free of the leasehold interest had the same
practical effect.
It is not our purpose to debate the correctness of this
particular decision. The fact remains that for practitioners
in Michigan the Precision Industries case will be an
important precedent used by debtor/lessors, bankruptcy
trustees and their counsel to attempt to relieve themselves
of leasehold interests that diminish the value of a debtor’s
property. Obviously a lease that is favorable to the debtor
lessor is not likely to be rejected or any assets sold free of
the leasehold interest. But in all other cases, Precision
Ind~ustries will be problematic for lessees and their
mortgagees.
But not all may be lost, and we certainly would not
suggest that leasehold improvements and their financing
are doomed. In particular, we note that §363 does contain
certain provisions that are designed to protect the owner
of the interest being disposed of pursuant to Section 363(f).
The Precision Industries Court noted that Section 363(e)
directs the Bankruptcy Court, on the request of any entity
with an interest in the property to be sold, to "prohibit or
condition such . . . sale . . . as is necessary to provide
adequate protection of such interest. ’’~ Thus, the Seventh
Circuit concluded, the lessee of property being sold pursuant
to Subsection 363(f) would have the right to insist that its
interests be protected, noting, however, that adequate
protection "does not necessarily guarantee a lessee’s
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continued possession of the property, but it does demand,
in the alternative, that the lessee be compensated for the
value of its leasehold - typically from the proceeds of the
sale." For some unexplained reason, Precision Industries
did not object to the Section 363 sale and seek "adequate
protection."
In addition, Section 363(f) permits a "free and clear"
sale only if:
(1) applicable nonbankruptcy law permits sale of
such property free and clear of such interest;
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legislation, how should a Michigan practitioner attempt to
address the issue? It would appear that only two things can
be done. First, the typical lease and leasehold mortgage
provisions addressing Section 365(h) should include
provisions addressing Section 363. However, those
provisions, no matter how finely drafted, have limited
utility in the bankruptcy context. Second, and most
important, the lessee and the leasehold mortgagee must
be vigilant in protecting their interests by asserting (1) that
a free and clear sale does not apply to a leasehold interest
or a leasehold mortgage under Section 363(f) and, (2) even
if it does, adequate protection may be granted only by
preserving the leasehold interest and mortgage.11

(2) such entity consents;
Endnotes
(3) such interest is a lien and the price at which
such property is to be sold is greater than the
aggregate value of all liens on such property;
(4) such interest is in bona fide dispute; or

1. 11 U$C §365(h).
2. 11 USC §365(h)(1)(A).
3. 11 USe §365(h)(1)(A)(i).
4. 11 USC §365(h)(1)(A)(ii).

(5) such entity could be compelled, in a legal or
equitable proceeding, to accept a money
satisfaction of such interest.9

5. 11 USC §365(h)(1)(B).
6. 327 F3rd 537, 548.
7. __ F. Supp __ (SD Ind. 2001).

It is unclear which of these bases could possibly be used
in a bankruptcy case commenced in a bankruptcy court
in Michigan to permit a free and clear sale with an
enforceable lease absent consent of the tenant. Precision
Industries did not appear to argue that any of these
provisions was applicable.I°
Accordingly, until this issue is finally resolved for
Michigan lawyers either by a decision of the Sixth Circuit
Court of Appeals, the United States Supreme Court or

8. 327 F3rd 537, 545; ll USC §363(e).
9. 11 USC §363(f).
10. 327 F3rd 537, 546.
11. For further discussion of the Precision Industries case
and suggestions for leasehold mortgagees, including
credit enhancement, in light of the Precision Industries
case, see J. Murray, "Precision Industries, Part 1" and
"Precision Industries: Part 2," "Probate and Property"
(March/April 2004; Vol. 18 No. 2).
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CASE COMMENTS

by Stacey A. George
Charron & Hanisch, P.L.C.

RECENT PUBLISHED OPINIONS
Mortgage Where Proceeds Used to Pay Off Land
Contract is not a Purchase Money Mortgage
In Graves v American Acceptance Mortgage Corp, 469
Mich 608; 677 NW2d 829 (2004), the Michigan Supreme
Court held that where the proceeds of a mortgage are used
to pay off a land contract, the mortgage cannot be deemed
a purchase money mortgage and have priority over previous
liens. Plaintiff obtained a lien on her former husband’s
property as a result of their divorce decree. Plaintiff
recorded her lien and plaintiff’s former husband obtained
a mortgage through defendant to pay off an existing land
contract. Defendant granted the husband the mortgage
and assigned its interest to defendant Boulder Escrow.
Both the mortgage and the assignment were then recorded.
Plaintiff later filed suit to foreclose on her lien against
defendants and defendants argued that their interest in the
property was superior to plaintiff’s as a purchase money
mortgage. The trial court determined that plaintiff’s lien
had priority over defendants’ mortgage and assignment.
The Court of Appeals reversed and held that defendants’
interest in the mortgage was superior to plaintiff’s interest
and that they held a purchase money mortgage over the
proper~. The Michigan Supreme Court reversed the Court
of Appeals and reinstated the trial court’s decision. It held
that to constitute a purchase money mortgage, the mortgage
must be given atthe time the property is purchased in whole

or in part. In circumstances involving a land contract, the
land contract buyer receives equitable title to the property
when he or she enters into the contract and legal title when
his or her obligations under the contract are fulfilled. When
a mortgage is used to pay off a land contract, it is not a
purchase money mortgage because the buyer has already
purchased the property at the time he or she signs the
contract - not when the land contract obligations are
fulfilled and he or she receives legal title to the property.
The court concluded that because the husband owned the
property when defendants loaned him money for the land
contract, the mortgage was not a purchase money mortgage,
the proceeds of which were used to purchase the property,
but to pay off a debt.
Divisions Allowable Under the
Land Division Act Determined
by Size of Parent Parcel
In Sotelo v Twp of Grant, __ Mich ;
NW2d__ (2004) (docket no. 123430), plaintiffs filed suit
claiming that defendant township’s decision denying their
land division application was erroneous. The trial court
affirmed defendant’s decision and the Michigan Supreme
Court affirmed the trial court. Prior to 1997, plaintiffs
Sotelos owned a 2.35 acre parcel of property adjacent to
a 7.63 acre parcel of property owned by Filut. In 1999,
Filut conveyed 3.25 acres of his parcel to Sotelos, resulting
in 4.38 acres of property in the Filut parcel and 5.6 acres
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in the Sotelo parcel. Subsequently, Filut divided his property
into four parcels and sold them. Approximately a month
later, plaintiffs also divided their property into four parcels.
All of the divisions were made without defendant’s approval.
After the divisions were made, defendant notified plaintiffs
that the divisions violated the Land Division Act ("LDA").
When plaintiffs applied for approval of the land divisions,
defendant denied their application. Plaintiffs filed suit in
circuit court and appealed defendant’s decision. Eventually,
the case was appealed to the Michigan Court of Appeals
and Michigan Supreme Court. Ultimately, the court affirmed
the trial court’s decision in favor of defendant. Unde~r the
LDA and its 1997 amendment, divisions of property are
allowed and platting requirements and process may be
avoided based on the size of the property. The size of the
property for land division purposes is based on the size as
of the date of the 1997 amendment. In this case, the Sotelo
parcel consisted of only 2.35 acres and the Filut parcel
consisted of 7.63. The maximum number of divisions for
the Filut parcel based on its size in 1997 was four. Because
Filut already made four divisions to his property when he
sold it in 1999, the Sotelos could not divide the portion
of the Filut property they received. The Filut parcel’s
allowable number of land divisions had been exhausted.
Therefore, under the LDA, plaintiffs were not entitled to
the requested divisions and the trial court’s judgment was
affirmed.
Dedications of Property for Private Use Prior
to 1968 Create an Irrevocable Easement
In Little v l-lirschman, 469 Mich 553~ 677 NW2d 319
(2004), the Michigan Supreme Court upheld a 1913 plat
dedication of two parks to lot owners in a subdivision. In
1913, the plat for the subdivision in which plaintiffs own
property was filed. The plat stated that the two parks within
the plat were dedicated to its lot owners. In 1998, defendants
blocked access to one of the parks. Plaintiffs, several of
the lot owners within the plat, filed suit, asserting their right
to access the parks. Defendants argued that the lot owners
failed to accept the dedication and that as a result, the
dedication was no longer valid. The Michigan Supreme
Court upheld the dedication, stating that under the law
governing the creation of plats, streets and parks within
plats may be dedicated to private people or entities, as well
as to the general public. Based on review of applicable case
law, the court concluded that private dedications before
and after Public Act 288 of 1967 are valid. The court found
in favor of plaintiffs based on its review of applicable case
law and plaintiffs’ evidence, including the showing that the
clear intent of the grantors indicated that plaintiffs had an
irrevocable right to use of the parks.
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Dedications of Property for Private Use
After January 1, 1998 are Permissible
In Martin v Beldean, 469 Mich 547; 677 NW2d 312
(2004), plaintiffs, lot owners who sought to build on their
lot and outlot A in a subdivision, filed suit against defendants, other lot owners in the subdivision, and sought to
remove language from the plat. The plat, developed in
1969, stated that outlot A was reserved for lot owners of
the subdivision. Defendants argued that the dedication of
outlot A was authorized pursuant to MCR 560.253(1) of
the Land Division Act and the Michigan Supreme Court
agreed. The court held that the Land Division Act ("LDA")
expressly allows dedications to private individuals or entities
and that the dedication at issue was valid. In reviewing the
language of the LDA, the court concluded that the Legislature
contemplated private dedications and never objected to
their use. Comparing the case at hand with Little v
Hirschman, 469 Mich 553; 677 NW2d 319 (2004), the
court stated that dedications made prior to 1968 convey
an irrevocable easement and that dedications made after
January 1, 1968 convey a fee simple interest as expressed
in the grant. The court further pointed out that plaintiffs’
claim was improperly filed as a quiet title action. The
correct statutory authority for plaintiffs’ claim was MCL
560.221, et seq, which applies to actions involving vacating,
correcting, or amending a plat. Under this statute, certain
parties are required to be served with plaintiffs’ complaint
and have the right to fully participate in the litigation. The
court held that if plaintiffs wished to proceed with their
claim under the LDA, they must follow the applicable
statutory authority to revise the plat and amend their
complaint.
Riparian Owners Own Property to Waters’ Edge
and May Properly Prohibit the Public From
Traversing Above the Waters’ Edge Adjacent
to Their Property
Plaintiff filed suit alleging that she had the right to
travel along the shoreline in front of defendants’ property
between the high water mark and the beach in Glass v
Goeckel, __ Mich App __; __ NW2d __ (2004)
(docket no. 242641). The trial court agreed with plaintiff
and granted her motion for summary disposition. The
Michigan Court of Appeals reversed the trial court and
found in favor of defendants. In response to plaintiff’s
argument, defendants argued that they have the exclusive
right to use the property they own all the way up to the
waters’ edge. The court, in reviewing case law, concluded
that the 1930 Michigan Supreme Court case of l-lilt v
Weber was controlling. Under Hilt, a riparian owner has
the exclusive right to use and occupy all of the dry land
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on his or her property up to the waters’ edge. The riparian
owner loses some of his or her rights to the land when that
land becomes submerged by the rising waters. The court
found that the decision in l-lilt is consistent with the public
trust doctrine as well, which places all land submerged
under the Great Lakes and its waters in trust with the state.
Consequently, the court concluded that defendants have
the right to occupy and use their land up to the waters’
edge and may prohibit plaintiff from traveling anywhere
above the waters’ edge adjacent to their property. The
court held that the MCL 324.32502 does not give the public
the right to walk on private property owners’ beaches along
the waters’ edge and denied plaintiff’s argument that MCL
324.32502 gave her a right be on defendants’ property
between the high water line and the waters’ edge.
Residential Builder Can File Suit to Collect on
Contract as Long as Builder Becomes Licensed
During Performance of Act or Contract
In Edgewood Development, Inc v Landskroener, __
Mich App __; __ NW2d __ (2004) (docket no.
245826), the Michigan Court of Appeals interpreted MCL
339.2412 of the Michigan Residential Builders Act to allow
residential builders who become licensed during the
performance of an act or contract to file suit to collect for
the act or contract performed. Plaintiff filed suit against
defendants after defendants failed to pay the remaining
amount of monies due under the parties’ residential home
construction contract. Although plaintiff did not have its
residential builder’s license on the date it entered into the
contract with defendants, it obtained its license during the
course of its performance under the contract. The court
disagreed with defendants’ argument that plaintiff could
not bring an action to collect under the contract because
it was not licensed at the time it entered into the contract.
As long as a builder obtains its license during the course
of the act or performance of the contract, the builder may
file suit to recover compensation due.
Chain of Title Traced Back 40 Years
Prevails Over Chain of Title for Same Property
That Lies Dormant for 80 Years Under
the Marketable Record Title Act
In Fowler v Doan, __ Mich App __; __ NW2d
__ (2004) (docket no. 245335), plaintiffs filed suit
against defendants seeking an order to quiet title to a
66 foot strip of land located on plaintiffs’ property. Both
plaintiffs and defendants were able to show a record chain
of title for the property dating back to the Beverlys, a couple
who deeded the disputed strip of land to a railroad in 1905
and later deeded the property plaintiffs’ currently own
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along the disputed strip a second time to an individual
in 191 I. The 1911 conveyance was properly recorded, as
well as various transfers that occurred between 1911 and
1996 when the plaintiffs purchased the property and the
strip. With respect to the 1905 conveyance, the railroad
company deeded the strip to a second railroad company
in 1916. No recordings were ever made from 1916 until
1996, when defendants were deeded the strip. The court
held that the Marketable Record Title Act ("MRTA") was
applicable. The MRTA gives individuals who establish
an unbroken chain of title for over 40 years marketable
record title in the property and acts as a shield against
competing claims for which the record title holder has no
notice. Because defendants’ successors in title did not
record their interest, plaintiffs had no notice, constructive
or otherwise, of any competing claims for well over 40
years. Because they were able to demonstrate an unbroken
chain of title for 40 years, the trial court properly granted
summary disposition in their favor and quieted title to the
disputed strip in their name.
Michigan Constitution’s Fair and Just
Treatment Clause Only Applies to Investigations
In Carmacks Collision, Inc v City of Detroit, __ Mich
App __; __ NW2d __ (2004) (COA docket no.
246172), plaintiff contested the process by which plaintiff’s
bid for a contract with defendant City of Detroit was
rejected and alleged that the process violated the fair and
just treatment clause of the Michigan Constitution. The
Michigan Court of Appeals held that the referenced
constitutional clause only applied to investigations performed
by the legislative and executive branches and that
defendant’s bid process contested by plaintiff did not
amount to an investigation. The court determined that
plaintiff had failed to allege that an investigation occurred
with respect to defendant’s bid process. There was no
searching or examination process that would warrant a
finding that an investigation occurred. Defendant asked for
basic information to complete the bidding process. Because
there was no evidence to show that an investigation
occurred, the fair and just treatment clause of the Michigan
Constitution did not apply and the trial court’s decision
granting defendant’s motion for summary disposition was
affirmed.
Transactions Regulated by Other Regulatory
Boards or Statutes are Exempt From Protection
Under the Michigan Consumer Protection Act
In Kraft v Detroit Entertainment, LLC, __ Mich App
__; __NW2d__ (2004) (COA docket no. 241405),
plaintiffs filed suit against defendants, a manufacturer and
a designer of slot machines, alleging that defendants
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committed fraud and violated the Michigan Consumer
Protection Act ("MCPA’), among other allegations, for
misrepresenting the chance of receiving a large payoff from
their slot machines. Defendant argued that plaintiffs’
claims regarding the MCPA should be dismissed under
MCL 445.904(1), which states that a "transaction or
conduct specifically authorized under laws administered by
a regulatory board.., acting under statutory authority of
this state" is exempt from the MCPAo The court, in looking
at whether the general transaction of operating slot machines
is specifically authorized by law, held that plaintiffs’ claims
were in fact exempt from the MCPA. The court found that
the M~chlgan Gamlng Control Board specifically authonzes
defendants to operate the subject slot machines and
determine whether the machines are misleading. Because
a regulatory board governs the general conduct involved,
the specific conduct alleged by plaintiffs as violative of the
MCPA - misrepresenting the payoff of the machines - is
not relevant in determining whether the MCPA applies.
Variance Approval is Only One Step
in the Zoning Process
In Laurence Wolf Capital Management Trust v City of
Ferndale, __ F Supp 2d __ (2004) (United States
District Court docket no. 00-40225), plaintiff and defendant
submitted different orders to the court for entry concerning
placement of a wireless antenna on top of plaintiff’s
building. The court granted in part and denied in part
plaintiff’s motion for entry of order. The order sought a
variance from defendant for placement of the antenna.
The court held that plaintiff’s order was too general in its
terms and that the order must refer to the variance, must
state where the building is located upon which the antenna
is to be placed, and finally, the order should not state that
it would grant any additional permits beyond granting the
variance. Because granting the variance is only one step
in the zoning process and the issue in the case involved
whether or not the variance would be granted, other issues
concerning other permits plaintiff would be required to
obtain were not ripe for review. The plaintiff still had to
submit applications for the permits to defendant for its
review and public policy considerations would not allow
the court to order all necessary permits to be approved.
In accordance with the above, the court ordered that
defendant immediately issue plaintiff its variance for
placement of the antenna on plaintiff’s building.
Fraudulent Transfers of Property Voidable
Against Federal Tax Lien
In Sumpter v United States, __ F Supp 2d __
(2004), the United States Government filed a federal tax
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lien against taxpayer’s property for delinquent taxes.
Subsequently, taxpayer transferred the subject properties
to his trust and plaintiffs, beneficiaries of taxpayer’s trust,
filed suit and alleged that the trust acted as a bona fide
purchaser and took the properties free of the federal tax
liens. The court disagreed with plaintiffs’ argument, holding
that taxpayer’s transfer of the property to his trust was void
because it was fraudulent and made as an attempt to avoid
the government’s lien and collection attempts. The court
then looked at what interest the government had in the
property. Priority of property interests is governed by federal
law and state law governs the nature of the property
interest. The court decided that because the transfer to
taxpayer’s trust was fraudulent, the value of the government’s
interest was based on the present fair market value of the
properties. The court stated that a receiver should be
appointed to enforce the tax liens and sell the properties
at the best price to satisfy the government’s lien. The court
held plaintiffs were entitled to one half of the amount they
paid in property taxes for the properties. The government
was also entitled to its share of the rental profits obtained
from the properties by plaintiffs from the date its tax lien
attached. Finally, the court held that plaintiffs could not
seek compensation from defendant for the amount the
trust paid to taxpayer in exchange for the transfer of the
properties to the trust. The court held that such
reimbursement must be sought from the taxpayer and not
from defendant.
2003 Amendment to the Mobile Home
Commission Act Does Not Have
Retroactive Effect
In In Re Oswalt (United States Bankruptcy Court no.
03-04788, ADV 03-88603), the debtors owned a mobile
home affixed to real property and granted a mortgage to
CitiCorp, which CitiCorp recorded. When debtors filed for
bankruptcy, the bankruptcy trustee argued that CitiCorp’s
interest was not properly perfected. Subsequent to the filing
of debtors’ bankruptcy petition, changes were made to the
Mobile Home Commission Act (MHCA). The changes
allowed a security interest in a mobile home to be perfected
under either real estate law or under the MHCA. The
bankruptcy trustee argued that the changes in the law were
an amendment with no retroactive effect. CitiCorp argued
that the changes were a clarification of an existing law and
had retroactive effect, thus perfecting its security interest
in the mobile home under applicable real estate law. The
court, concluding that rights in the bankruptcy estate are
determined as of the date the bankruptcy petition is filed,
looked at the date of the petition in comparison to the date
of the changes in the MHCA. The statute was changed
approximately three months after the debtors’ bankruptcy
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petition was filed. In accordance with the language of the
changes that titled it as an "enactment," the court concluded
that the changes were not a clarification, but rather, that
they were a new law that did not have retroactive effect.
Court Properly Reviewed Entire Agreement
When Interpreting Language of Easement
In the published opinion of Oesterle v Village of
Chelsea (U.S. Bankruptcy Court Docket Nos. SK 0304788, ADV. 03-88603), plaintiff filed suit alleging breach
of contract and breach of warranty deed in connection with
plaintiff’s request for an injunction. Plaintiff purchased
property from defendant’s downtown development authority
("DDA") in which the warranty deed given to plaintiff from
the DDA gave an easement to plaintiff and her husband
for ingress and egress. When defendant changed the curbcut that was part of the easement as part of a streetscape
project and then later began allowing three hour parking
in plaintiff’s easement, plaintiff filed suit. The court held
the trial court properly looked at the entire agreement to
determine the scope of the easement and whether any
ambiguities existed. The court concluded that the purpose
of the easement was not terminated when the curb-cut was
changed in the streetscape project. Finally, the court held
that the DDA acted with proper authority in granting the
easement to plaintiff. Not only did it act as an arm of
defendant, but defendant apparently accepted the easement
by not allowing parking on the easement for a period of
ten years.
RECENT UNPUBLISHED OPINIONS
Michigan Consumer Protection Act
Does Not Apply to Transactions Regulated
by Other Regulatory Boards or Statutes
In Love v Ciccarelli (COA docket no. 243970), the
Michigan Court of Appeals held that the Michigan Consumer
Protection Act ("MCPA") did not apply to defendants as
realtors who were engaging in real estate services. The court
dismissed plaintiff’s argument that the law of the case
doctrine applied and held that the law of the case doctrine
did not apply because in a previous appeal, the court
decided whether the defendants were exempt from claims
under the MCPA, not whether a violation of the MCPA
occurred, as was alleged in the present case. The MCPA
provides an exception to its application where a transaction
is specifically authorized under the laws of a regulatory
board or other statutory authority. The focus is not whether
the specific conduct alleged by plaintiffs is authorized, but
whether the transaction that relates to the conduct is
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regulated. Here the transaction involved real estate services,
which are regulated by the Michigan Occupational Code
("MOC’). The court held that because defendants were
engaged in conduct that was regulated by the MOC, their
conduct was exempt from the MCPA.
City’s Actions Constitute a De Facto Taking
Entitling Plaintiff to Damages
In Merkur Steel Supply Inc v City of Detroit (COA
docket no. 241950), the Michigan Court of Appeals held
that the City of Detroit’s actions taken all together constituted
a de facto taking and made it liable to plaintiff for
damages. Plaintiff leased property in Detroit, which consisted
of several acres of land and a building. The property was
located adjacent to the Detroit City Airport. Plaintiff sought
to further expand its operations and construct an addition
on its building; however, its attempts to expand were
denied by the City. Plaintiff filed suit alleging inverse
condemnation. A jury in the trial court found for plaintiff
and awarded it damages in the amount of approximately
$7 million dollars. The Michigan Court of Appeals affirmed
the trial court and the jury verdict, and held that although
the City’s filing of an airport layout plan alone, in which
it proposed expansion of the existing airport facility, did
not constitute a taking per se, all of its actions taken
together did amount to a de facto taking without formal
taking proceedings. The court, calling the city’s actions
"blight by planning," found that the City never formerly
condemned plaintiff’s property, but had made it impossible
for plaintiff to expand, while the City itself never expanded
the airport for a period of over ten years. The court further
found that it was proper for the trial judge to allow evidence
of plaintiff’s lost profits as a measure of damages and that
there was sufficient evidence of damages. Finally, the court
held that the trial judge properly left the question of the
date of the taking to the jury to decide.
Public Ground Includes All Property
Open to the Public for Common Use
In Charter Twp of Cascade v Adams Outdoor Advertising
(COA docket no. 240625), plaintiff township sued defendant
to remove defendant’s billboard from plaintiff’s property.
Defendant erected the billboard in 1962 prior to plaintiff’s
purchase of the property. Plaintiff purchased the property
in two pieces in 1975 and 1978 and developed it as a
recreational park. Plaintiff requested that defendant remove
the billboard; however, defendant refused. Plaintiff then
filed suit seeking removal of the billboard. Defendant
argued that it had obtained ownership of the property
where the billboard was located through adverse possession.
In response, plaintiff cited MCL 600.5821(2), stating that
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the disputed property was "public ground" and exempt
from the statute of limitations governing adverse possession.
The court found that the only issue to be decided was
whether the disputed property fell within the meaning of
the term "public ground" as used in the statute. The court
concluded that the meaning of "public ground" within the
statute was ambiguous; and therefore, it analyzed the
legislative history of the statute and othe~r court decisions
involving use of the term "public ground" to ascertain the
legislature’s intent regarding its meaning. From its review
of case law and legislative history, the court found that
"public ground" means any property that is publicly owned
and which is open to the public for common use. The ~ourt
concluded that the property at issue did fall within its
interpretation of "public ground," and therefore, MCL
600.5821(2) was applicable and protected plaintiff from
defendant’s adverse possession claim.
Reasonable Conditions May Be Imposed in
Administrative Decisions Such as Special Land
Use Decisions, But Not in Rezoning Actions

Special land use and planned unit development decisions
are administrative acts, whereas rezoning or other zoning
decisions involve amendments to applicable zoning
ordinances, which are legislative acts. The Michigan Court
of Appeals distinguished between these two types of acts
in DWC Diversified, Inc v Village of Rosebush, et al (COA
docket no. 244999), where plaintiffs filed suit against
defendant alleging that defendant’s actions amounted to
unlawful zoning practices involving conditional zoning
approval. Plaintiff sought a rezoning of its property and
defendant granted its request on the condition that plaintiff
erect a fence around its property. Defendant, in support
of the imposed condition, cited MCL 125.584c(2), which
allows reasonable conditions to be imposed in connection
with discretionary land uses. The court held that the
language of the statute only applied to administrative
decisions and not to legislative decisions, such as rezoning,
and that defendant could not impose conditions on its
zoning decision simply to enforce compliance with the
zoning ordinance. In addition, the court looked to the
language of the zoning ordinance and concluded that
plaintiffs had an option of fencing off their property or
screening the property in connection with the property’s
intended use and that defendant’s requirement of fencing
off the property was not justified under the language of the
ordinance.
Zoning Ordinance Involving Single Family
Residence Height Limitation Upheld
In Hackert v Charter Twp of Pierre Marquette (COA
docket no. 244781), plaintiff filed suit arguing that
defendant’s ordinance was unconstitutional and that it
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violated his substantive due process rights. The ordinance
at issue placed a 35 foot height limitation on all single
family residences. The Michigan Court of Appeals concluded
that plaintiff failed to rebut the presumption that the
ordinance was reasonable. Regulations regarding height
have been found to be constitutional in Michigan and no
evidence was offered by plaintiff to show that the ordinance
was unconstitutional on its face or as applied. The court
also found that the recommendation of a third party, the
defendant’s township attorney, was not a decision as
defined in the Open Meetings Act and that no violation
of the OMA had occurred. Although a recommendation
was submitted to the zoning board of appeals, a public
hearing was held, public comments were allowed, and a
final decision was made by the zoning board of appeals.
Township Board’s Decision to Deny
Conditional Use Permit Upheld
In KM Young Corp v Charter Twp of Ann Arbor (COA
docket no. 242938), the Michigan Court of Appeals held
that defendant township’s board properly denied plaintiff’s
application for a conditional use permit to construct a
school. Among the reasons listed for its decision to deny
the permit, the board voiced its concerns that the projected
size of the school was not compatible with the size of the
proposed location of the school and the surrounding
properties and their current and future uses. Plaintiff
appealed the board’s decision to the circuit court and the
circuit court reversed the board’s decision. The Michigan
Court of Appeals applied the substantial evidence test and
reversed the circuit court and reinstated the township
board’s decision, holding that there was sufficient evidence
to support its concerns regarding the size of the project in
relation to the size of the property and surrounding uses
and that the township properly exercised its discretion in
denying the permit.
Deed Restriction Interpretations
Based on Contract Principles
Plaintiffs, homeowners in a subdivision, challenged
restrictions placed on the subdivision in 1970 and an
amendment to the restrictions made in 1997 in Schankin
v Saddle ~Lane Homeowners Assoc (COA docket no.
243187). The Michigan Court of Appeals held that the
defendant homeowners association, a non-profit
corporation, was without authority to enforce deed
restrictions from 1970 and that restrictions did not give
authorization for formation of the homeowners association.
To the extent the trial court failed to apply contract
principles to the 1970 restrictions and held defendant could
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enforce the deed restrictions, its holding was erroneous. In
interpreting deed restrictions, courts must look to the intent
of the drafter. In interpreting the 1970 restrictions at issue,
the court held that they applied to the association, as an
artificial person, but only if the association owns land in
the subdivision. The corporation remanded the matter
back to the trial court to resolve the issue of whether the
association owned property in the subdivision, thus subjecting
itself to the 1970 deed restrictions and enforcement of the
restrictions. The court further held that the trial court erred
in determining that plaintiff violated the restrictions regarding
garages when the trial court itself did not find the structure
at issue to be a garage, but only that it could be transformed
into a garage. Likewise, restrictions regarding approval by
an architectural control committee were not violated when
no such committee existed at the time of the act which
constituted the alleged violation. Finally, the court held
that even though plaintiffs did not vote to amend the 1970
restrictions, the amendment and the 1997 restrictions were
still enforceable against them where the restrictions allow
a majority of owners to amend them and a majority of the
owners voted and approved the amendment. However, the
court found that the procedure for obtaining the vote was
improper in that only owners of subdivision I could vote
to change the 1970 restrictions and owners of subdivision
2 were allowed to vote on the amendment and were added
in to make up the requisite majority vote.
Intent of Developer Controls Decision to
Grant Sixty Foot Right of Way to Township
In Charter Twp of West Bloomfield v Greenpointe
Condo Assoc (COA docket no. 243507), the Michigan
Court of Appeals looked at the issue of a sixty foot right
of way dedicated to the township planning commission by
the developer of a local condominium project. Years later,
the developer transferred control of the condominium
project to the association. This suit was filed when plaintiff
attempted to relocate a pathway located within the sixty
foot right of way and its actions were opposed by defendant
condominium association. The Michigan Court of Appeals
found that the developer had in fact dedicated the sixty
foot right of way to the township planning commission.
In determining whether a dedication exists, a court
should look to the intent of the owner of the property and
if the property is dedicated for public use. The original
owner of the property, the developer, testified and clearly
indicated that he intended a sixty foot right of way to be
dedicated to the public. It was immaterial that the County
Road Commission already had a thirty foot easement over
the same portion of the road adjacent to the condominium
development, as the developer clearly intended not only
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a thirty foot right of way to the public, but a sixty foot right
of way. The court held that plaintiff had authority to accept
the dedication as it was a gift of a property right and the
township had committed sufficient acts to show that it
accepted the dedication. It was not necessary for plaintiff
to begin construction of a path. Finally, plaintiff could use
the sixty foot right of way as a %afety path" as that term
was described within the meaning of its ordinance.
Trespass and Intentional Trespass
are not Exceptions to the
Doctrine of Governmental Immunity
In Willems v Charter Twp of Meridian (COA docket
no. 247291), the Michigan Court of Appeals reversed the
trial court’s decision denying defendant township’s motion
for summary disposition. Plaintiffs filed suit against defendant
alleging a trespass and intentional trespass for a sewer
system that was allegedly located on plaintiffs’ property.
Defendant denied that the sewer system was located on
plaintiffs’ property and that there was a trespass or
intentional trespass and cited governmental immunity as
a defense. The township then moved for summary
disposition. In response to defendant’s motion, plaintiffs
claimed that the location of defendant’s sewer amounted
to a taking and that governmental immunity was not an
available defense. The Michigan Court of Appeals held that
neither trespass nor intentional trespass are exceptions to
the governmental immunity defense and therefore, the
defense was available to defendant. In addition, the Court
refused to hear plaintiffs’ allegations that a taking had
occurred as plaintiffs had failed to plead a taking claim
in their complaint.
Foreclosure Judgment
Cannot be Collaterally Attacked
In Khondker v Wayne County Treasurer (COA docket
no. 246296), defendant had a judgment of foreclosure
entered on property owned by plaintiff. In response, plaintiff
filed suit seeking an injunction of the foreclosure sale of
the property. Plaintiff alleged a violation of due process in
that he did not receive proper notice of the foreclosure
proceedings. The Michigan Court of Appeals held that
because the foreclosure judgment was entered in a separate
action than the one at issue and plaintiff did not allege lack
of jurisdiction by the court to enter the judgment, plaintiff’s
suit amounted to a collateral attack of the judgment. The
foreclosure judgment, as a final decision by the court, could
not be collaterally attacked. Furthermore, plaintiff’s argument
that he was not provided adequate notice of the foreclosure
proceedings was without merit as plaintiff’s process server
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filed an affidavit stating that she complied with all the
statutory requirements for notice.
Lease Prohibiting Possession
of Firearms Upheld
In Lincoln Park Housing Commiss v Andrew (COA
docket no. 244259), the Michigan Court of Appeals held
that a term in defendant’s apartment lease prohibiting the
possession of firearms was constitutional and validly
enforceable against defendant. Plaintiff owned and managed
a government subsidized apartment complex, in which
defendant resided. The court held that lease prohibitions
such as the one imposed did not violate the Second
Amendment right to bear arms or the Michigan Constitution.
Moreover, the court found the prohibition to be constitutional
because it was based on a legitimate state interest to
protect tenants.
in Absence of Fraud, Conveyance of
Property Valid as Intent of Grantor
In Fisher v Winnie, et al (COA docket no. 243369),
plaintiff assigned her interest in property she purchased
through land contract to defendants so that defendants
could pay off plaintiffs land contract. After defendants
paid off the land contract through the proceeds of a loan
they received from defendant Aames Funding, defendants
did not make payments on the loan and Aames proceeded
with foreclosure proceedings. The Michigan Court of Appeals
found no cause of action against defendant assignees who
received the property through plaintiff’s assignment. The
court held that plaintiff intended to assign the property to
defendants and that there was insufficient evidence to
establish plaintiff’s claim that defendants engaged in
fraud.
Lessors of Commercial Property Entitled to
Notice of Foreclosure Proceedings Where They
Possess a Significant Property Interest
The Michigan Court of Appeals found in favor of
intervenors, lessors in defendant’s office building, in In Re
Petition for Foreclosure of Certain Parcels, (COA docket
no. 246672). The trial court held that intervenors, who
leased office space in defendant’s building, were entitled
to notice of foreclosure proceedings and allowed intervenors
to redeem the property, thus invalidating the tax foreclosure
proceedings instituted by plaintiff. The Michigan Court of
Appeals affirmed on different grounds, and held that to
invalidate foreclosure proceedings, one with a "significant
interest" in the subject propert~ must have suffered a
violation of his or her constitutional right to due process.
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It is not simply a question of whether the statute regulating
foreclosure proceedings was properly followed. Under the
Due Process clause, the government cannot take the
property of another for non-payment of taxes without
providing notice to those who have a "significant property
interest" in the property, determined by one’s exclusive use
and possession of the property. It is insignificant that
intervenor’s lease was not a matter of public record; the
key was possession that would give notice of the intervenor’s
interest in the property. The court further stated that notice
by publication in a newspaper is not sufficient for individuals
with such interest in the property and that intervenor was
entitled to notice separate from the other tenants who did
receive notice.
Mineral Rights Lease Grants Lessee
Right to Use Surface Owner’s Surface Land
for Operations on Adjacent Property
In Rorke v Savoy Energy LP (COA docket no. 245317),
the Michigan Court of Appeals held that defendant’s lease
expressly allowed defendant pooling rights so that it could
use plaintiffs’ surface land for operations on adjacent
property. In addition, defendant produced evidence to
show that it had obtained a pooling permit from the DEQ.
The court held that where mineral rights are expressly given
in a lease, the mineral rights owners are not obligated to
accommodate surface owners’ use of the property.
Deposit of Earnest Money
Waived Right to Damages
In d R Development Co v Hamame (COA docket no.
246598), defendant, seller of property, argued that plaintiff
buyer waived any rights to damages for failure to complete
the sale when it accepted and deposited its earnest money
deposit. The parties entered into a written agreement for
the sale of defendant’s property to plaintiff. The closing
never occurred within the time specified in the agreement
and plaintiff accepted the return of its earnest money
deposit from defendant. Plaintiff deposited the money into
its bank account and when it discovered that defendant
sold the property to another, it filed suit. The court looked
at the terms of the parties’ purchase agreement and held
that a term in the agreement gave plaintiff the option to
enforce the terms of the agreement and hold the deposit
until any disputes regarding the sale were resolved. However,
the court determined that plaintiff chose not to hold the
money, but instead cashed the check by depositing it in
its bank account. Plaintiff clearly was provided an election
of remedies and plaintiff chose to deposit the earnest
money rather than hold it in escrow, thus waiving its right
to damages.
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Purchase Agreement Must State
Terms of Credit Sale
In Hyne v Pool (COA docket no. 245690), plaintiff
buyer drafted a buy sell agreement regarding defendants’
property which both parties signed; however, plaintiff failed
to include in the agreement the terms of plaintiff’s payment
of the purchase price which included a ten year mortgage
to defendants. When defendants refused to sell the property
to plaintiff, plaintiff filed suit. The trial court dismissed
plaintiff’s complaint holding that failure to include the
terms of the mortgage was significant and resulted in the
agreement’s failure to comply with the Statute of Frauds.
Plaintiff argued that the trial court’s ruling was erroneous
and that a memo listing the terms of payment should have
been permitted to be included in the written agreement.
The Michigan Court of Appeals disagreed with plaintiff’s
argument and affirmed the trial court’s ruling. It held that
the agreement must reasonably state the substance of the
terms of payment where a credit sale is involved and that
a court should be able to impose reasonable terms when
some terms are missing. In cases such as this, where
significant terms are missing, the court is unable to impose
reasonable terms. In addition, the court stated that extrinsic
evidence of agreements between the parties is admissible
to supply missing terms, but the agreement must be
contemporaneous with the writing and in this case, the
court determined that the evidence showed the credit
memo was not contemporaneous with the written agreement.
Although part performance could remove the contract
from the Statute of Frauds, the trial court found that there
was no contract at all because there was no meeting of
the minds and plaintiff’s claim should be dismissed. The
court affirmed the trial court’s decision in favor of defendants.
Debt Redeemed During Voluntary
Extension of Redemption Period
In Keybank National Assoc v Ameriquest Mortgage Co
(COA docket no. 242925), plaintiff Keybank received a
second mortgage on borrowers’ property, following first
mortgagee’s mortgage. When borrowers defaulted on the
first mortgage, the first mortgagee filed foreclosure proceedings
and later purchased the property at an auction sale as the
highest bidder. Borrowers sought to redeem the property
and consulted with defendant, who agreed to lend them
money to redeem the property in exchange for a first
mortgage on the property. Borrowers agreed and first
mortgagee agreed to extend the redemption period so that
the property could be redeemed. Shortly thereafter, borrowers
defaulted on their second mortgage with plaintiffs and
plaintiffs filed foreclosure proceedings. When defendant
claimed its interest in the property as first in priority,

Summer 2004 - Page 103

plaintiff filed suit to determine the proper interests of the
parties. The Michigan Court of Appeals found in favor of
plaintiff and determined that plaintiff’s interest was not
extinguished by redemption of the property after the formal
redemption period had expired. Because the first mortgagee
and borrowers had agreed to extension of the redemption
period, title to the property never vested in the first
mortgagee, extinguishing plaintiff’s interest in the property.
Instead, first mortgagee’s interest in the property was
extinguished when it was paid by borrowers and plaintiff
moved into position as first in priority under the Michigan
recording statutes. Defendant had constructive notice of
plaintiff’s mortgage because plaintiff had recorded its
mortgage two years before defendant recorded its mortgage.
Defendant argued that it should be given first priority
through the doctrine of equitable subrogation. The court
disagreed and held that it would not grant equitable
subrogation where it would work an injustice. Because
defendant had no interest in the property prior to plaintiff’s,
the court concluded defendant was not entitled to equitable
subrogation.
Neighbors and Surrounding Property Owners’
Petition for Intervention was Properly Denied
in Suit Involving Township’s Denial
of Special Use Permit
In Weber Land & Development, LLC v Deerfield Twp
(COA docket no. 245392), the Michigan Court of Appeals
affirmed the trial court’s decision denying intervenors’
petition for intervention. The suit at issue was initiated by
plaintiff after it sought a special use permit from defendant
township for mining operations and was denied. Neighbors
and owners of property surrounding plaintiff’s property
filed a petition for intervention, claiming that defendant’s
representation of their interests was inadequate and that
petitioners would possibly be bound by whatever judgment
the trial court entered in the case. The trial court denied
petitioners’ motion and the Court of Appeals affirmed.
Intervention is granted where a party’s interests are
inadequately represented and denied where it would result
in delaying the action or producing a large and varied group
of parties and causes of action. The court stated that the
three elements for intervention are: 1) timely application;
2) inadequate representation by existing parties; and 3)
disposition of action that may impede the applicant’s
ability to protect his or her own interests. Although the court
held that the petitioners’ first motion was timely, it held
that petitioners’ failure to enter an order after the denial
of their motion or to raise any further argument or appeal
until seven months later justified the trial court’s denial of
their motion. In addition, petitioners failed to prove they
had standing sufficient to justify intervention or that their
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interests would be impeded upon disposition of the present
action. The court concluded that there was nothing to
indicate that petitioners could not file a separate cause of
action to protect their interests.. Defendant’s published
statements regarding settlement was not a fraud on the
court because of strong public policy that favors settlements.
Neighbors’ Petition for Intervention
in Land Use Case Denied
In Brown v Caledonia Twp (COA docket no. 244773),
the Michigan Court of Appeals affirmed a trial court’s
decision denying petitioners’ petition for intervention ~n a
land use case. Plaintiff applied for a special use permit from
defendant to operate a campground on his property.
Appellant intervenors were neighboring property owners
who sought intervention in the suit between plaintiff and
defendant, who contended that their right to intervene was
based on their interests in preventing a change in the
neighborhood’s character, excessive traffic, increase in
noise, and decrease in property values, among other
interests. The Michigan Court of Appeals stated that the
intervenors must have standing to intervene in the case as
of right. The court looked at the three elements required
to have standing, which include an injury, fairly traceable
to the subject action, and a likelihood that the injury will
be favorably redressed. The court held that appellants
failed to present evidence to support a finding that they
had standing and that their concerns were anything other
than mere speculation or that they were likely to suffer
concrete injury.
Challenge to Zoning Ordinance is Dismissed;
Density Requirements Held to be Constitutional
In C, onlin v Scio Twp (COA docket no. 243886), the
Court of Appeals reviewed plaintiffs’ various challenges to
defendant’s ordinances and, specifically, the density
restrictions contained within the ordinances. The Court of
Appeals affirmed the trial court’s decision that plaintiffs’
"as applied" challenge was not ripe for judicial review and
disagreed with plaintiffs’ argument that they exhausted
their administrative remedies. Although the trial court erred
when it dismissed plaintiffs’ claims that the ordinance was
ultra vires and facially unconstitutional on the basis of the
finality requirement, the court held that its grant of
defendant’s motion for summary disposition should be
affirmed because plaintiffs’ claims could not prevail after
changes were made to the ordin.ance in 2003. The court
also considered plaintiffs’ arguments that defendant’s
ordinance was ultra vires because its density restrictions
were preempted by the Land Division Act and the
Condominium Act. The court disagreed with plaintiffs’

argument and held that the ordinance did not conflict with
either the Condominium Act or the Land Division Act¯
Finally, in analyzing plaintiffs’ violation of substantive due
process claim, the court applied the rational basis test and
found that the zoning ordinance was rationally based on
a legitimate governmental interest - that of avoiding
overcrowding and preserving open space.
Unambiguous Liquidated Damage Clause
Construed Solely According to Language
in the Clause, Not According to
Extrinsic Evidence of the Parties’ Intent
In Cacioppo v Tucci (COA docket no. 244573), the
Michigan Court of Appeals interpreted the liquidated
damage clause in the parties’ agreement, and held that the
clear language of the agreement unambiguously states that
any damages would be paid by plaintiff purchaser and
guarantor¯ The liquidated damage clause did not require
defendant, as grantor, to pay any liquidated damages to
plaintiff; as a result, the trial court’s order requiring
defendant to pay plaintiff liquidated damages in the
amount of $50,000 plus attorney fees of $30,000 was
erroneous.

Zoning Ordinance Regulating
Wetland Development Constitutional
and Not Preempted
In Forsberg Family, LLC v Charter Twp of Meridian
(COA docket no. 245413), plaintiff owned property in
defendant township and planned on developing it as an
office park. Because the property contained state regulated
wetlands that plaintiff sought to develop~ plaintiff obtained
a DEQ permit from the state for the development. Plaintiff
then applied for zoning variances to required setbacks from
the wetlands. Plaintiff argued it was impossible for it to
comply with the DEQ permit and the zoning ordinance’s
setback requirements. Defendant denied plaintiffs variance
requests and plaintiff filed suit, alleging that defendant’s
zoning ordinances were unconstitutional and preempted by
state law. The court, affirming the trial court’s judgment
in favor of defendant, held that townships are granted
broad authority to adopt zoning ordinances. The zoning
ordinances were not preempted by the state’s Wetland
Protection Act as the Act allows local governments to
regulate bodies of wetlands located within their borders as
long as the local governments’ regulations comply with the
Act. The setback requirement imposed by defendant in its
ordinance does not violate any provision of the Act and
does not entirely prohibit all development near wetlands.
The ban on development in this case occurred because of
the unique circumstances of the property and did not
violate the Act.

MICHIGAN REAL PROPERTY REVIEW

Equitable Subrogation Applies in
Absence of Written Agreement Where
Plaintiff Loaned Money to Pay Off Mortgage
In Bell v Beanum (COA docket no. 241833), plaintiff
lent defendant money to pay off her mortgage and then
claimed an equitable mortgage in the property through
equitable subrogation. Plaintiff argued that she became
subrogated to the mortgagee’s interest to the extent of the
mortgage debt that plaintiff paid. The court noted that
every contract regarding an interest in land is void unless
it is in writing and is signed per the Statute of Frauds.
However, one who loans money to another to assist the
other in paying off their mortgage becomes subrogated to
the rights of the mortgagee regardless of whether there is
a written agreement between the parties.
Binding Arbitration Clause in Purchase
Agreement Between Contractor and Original
Purchasers of Home Enforced Against
Subsequent Purchasers of Home
In Burgher v Dansey (COA docket no. 242462),
plaintiffs purchased a home from defendants Danseys and
later filed suit after they discovered that the home had
serious drainage problems. Plaintiffs sued the Danseys and
Pulte Homes, the contractor who built the home, alleging
fraud, violation of the Michigan Consumer Protection Act,
negligence, and misrepresentation. The Michigan Court of
Appeals affirmed the trial court’s holding that plaintiffs
were required to arbitrate their claim under the arbitration
clause contained in the limited home warranty and purchase
agreement entered into between Danseys and Pulte Homes.
Even though plaintiffs were not parties to the Danseys and
Pulte Homes’ original purchase agreement, the court held
that they could be bound to the arbitration clause in the
agreement based on ordinary contract and agency principles.
To bind a nonsignatory, such as the plaintiffs in this case,
the court held that estoppel applied. Plaintiffs sought and
received a direct benefit from the purchase agreement and
the limited warranty provided to Danseys as subsequent
owners of the home. Although plaintiffs attempted to argue
that they did not seek a direct benefit from the agreement
and the limited warranty, the court disagreed with their
argument, citing plaintiffs’ demand that defendants fix the
drainage problem, plaintiffs’ arguments that Pulte Homes
owed them a duty, and plaintiffs’ complaint which included
a violation of the Michigan Consumer Protection Act for
failing to provide services in connection with the limited
warranty. Summary disposition was properly granted in
favor of defendants. Any claims by plaintiffs were to be
submitted to binding arbitration.
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Res Judicata Bars Defendants’
Claim of Ownership of Property
Plaintiff road commission filed suit claiming ownership of beachfront property that was subject to a vacation
more than 20 years before in Manistee County Road
Commiss v Northwoods Development, LLC (COA docket
no. 243971). The Michigan Court of Appeals affirmed the
trial court’s decision in favor of plaintiff. Defendants’
claims of ownership of the property were barred under the
doctrine of res judicata because the consent judgment
entered in the vacation proceeding was a final decision on
the merits involving the same parties or those privy to the
parties, and because the disputed property was resolved
in the vacation proceeding. The court determined that
although the filed vacation petition did not specifically seek
to vacate the property in dispute, the court’s order implicitly
and necessarily determined the disputed property was a
public way. Therefore, a finding that all the elements of
res judicata were met was proper and defendants’ claim
to the beachfront property was defeated. The court affirmed
the trial court’s grant of summary disposition in favor of
plaintiff.
Easement Modification Required a Writing
In Whitehead v Ross (COA docket no. 247064),
plaintiffs filed suit against defendants after the parties
became involved in an easement dispute. Plaintiffs
purchased property that was benefitted by an easement.
The easement of record was given to other surrounding
property owners and plaintiffs’ predecessors in interest;
however, prior to plaintiffs and defendants’ ownership of
their respective properties, the easement was verbally
relocated by plaintiffs and defendants’ original grantor and
ran over a corner of defendants’ property. Although a new
easement was then created and the old easement’s use
terminated, nothing was put in writing to evidence any
change or a new easement. When defendants erected a
fence to prevent plaintiffs’ access to the easement, plaintiffs
filed suit. The Michigan Court of Appeals affirmed the trial
court’s decision in favor of defendants and held that an
easement, as a property interest, must be in writing under
the Statute of Frauds. Modifications to such easement
agreements must also be in writing. Because no writing was
ever evidenced by any of the parties demonstrating the
creation of the new easement, the court held that plaintiffs
had no right of access to the new easement. The court also
rejected plaintiffs’ argument of detrimental reliance and
part performance as an exception to the statute of frauds
requirement, and held that an easement cannot be created
by estoppel without a writing. Furthermore, there was no
evidence presented to show that any of the property owners
relied on the easement modification to their detriment.
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Guarantor’s Obligation Determined
by Clear Reading of the Guaranty
In JZQ, Inc v Karim (COA docket no. 244538),
plaintiffs sold defendant their land and business. A purchase
agreement was executed between the parties for the land
and building as well as the fixtures, equipment, and
licenses. Defendant also executed a land contract for the
property, a promissory note, and personal guarantees in
connection with the sale. A dispute arose concerning
whether defendant was personally liable under the guarantee
for both the promissory note and the land contract. The
Michigan Court of Appeals found in favor of defendants
and held that the guarantee signed by defendant did not
make him personally liable for both the land contract and
the promissory note. Although the parties’ purchase
agreement stated that the personal guaranty executed by
defendant would make him liable for both the promissory
note and land contract, the guaranty document signed by
defendant refers only to the promissory note and not the
land contract. Interpreting the guaranty according to strict
contract principles, where there is no ambiguity in the
language of the guaranty, a clear reading resulted in the
court’s decision that the guaranty did not include the land
contract.
Plaintiff Failed to Show it Had Produced
a Ready, Willing, and Able Buyer and,
Therefore, Was Not Entitled to Commission
In State Business Brokers, Inc v H & K Associates,
Inc (COA docket no. 245248), plaintiff and defendant
entered into a listing agreement, whereby plaintiff agreed
to list for sale defendant’s restaurant and the property it
was located on in exchange for a commission. Subsequent
to the property’s listing, plaintiff produced a letter of intent
to defendant from a prospective purchaser. Defendant
rejected the letter of intent and requested that it be provided
with an offer to purchase. After receiving certain unsigned
documents regarding a proposed sale from plaintiff,
defendant rejected the prospective purchasers’ offers and
plaintiff filed suit, seeking payment of its commission from
defendant. Defendant argued that plaintiff had not produced
a ready, willing, and able buyer entitling it to a commission.
The Michigan Court of Appeals held that plaintiff was in
fact entitled to a commission if it had produced a ready,
willing, and able buyer under the terms of the parties’ listing
agreement. The court concluded, however, that plaintiff
had failed to do so. There was insufficient evidence from
plaintiff to show that it had produced such a buyer. Simply
producing a letter of intent from the prospective purchaser,
an individual, on behalf of a corporation does not
demonstrate a genuine issue of material fact that the
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corporation was a ready, willing, and able buyer and no
substantive evidence was established by plaintiff to show
the corporation was able to purchase defendant’s property.
Township’s Permit Decision Overturned
by Court’s Observation of Premises
In g4atros u Springfield Township (COA docket no.
243427), the Michigan Court of Appeals affirmed the order
in favor of plaintiffs entered by the trial court. Plaintiff filed
suit after defendant denied his application for a building
permit. Defendant based its decision on its ordinance,
which required a fifty foot setback for lots that "abut a lake,
stream, pond or river." Defendant decided that the standing
water on plaintiffs property constituted a pond and, as a
result, refused to grant plaintiff’s permit request. The trial
court, in reviewing the matter, made a visual inspection
of the property, and determined that the standing water
did not constitute a pond. Defendant challenged the trial
court’s finding and the Michigan Court of Appeals affirmed.
Because the language of the ordinance was unambiguous,
the word "pond" in the ordinance must be given its ordinary
meaning. In reviewing dictionary definitions, the court
concluded that the word "pond" referred to a still body of
water that is larger than a pool, but smaller than a lake.
The court held that the trial court’s observation of the
property and its opinion was necessary to determine
whether the water constituted a pond within the ordinance.
It held that the trial court did not err in its conclusions that
the water was not a pond based on its visual inspection
of the property and the photographs taken of the property
and the zoning board did err in denying plaintiff’s permit
application.
Third Party Beneficiary Could Not Compel
Arbitration Provision in Purchase Agreement
Between Two Other Parties
In Duke/Fluor Daniel v AIstom Power, Inc (COA
docket no. 243774), the Michigan Court of Appeals held
that plaintiff could not compel an arbitration clause within
a purchase agreement in which plaintiff had been a third
party beneficiary. A third party beneficiary’s rights vest
when the third party beneficiary is ascertainable. In this
case, a purchase agreement was entered into between an
owner and supplier for the benefit of a contractor, who was
later named as plaintiff. However, all parties entered into
two novations and the second novation dearly and effectively
removed plaintiff as the referenced contractor in the
purchase agreement. Because plaintiff was no longer the
referenced contractor, it could not enforce the arbitration
clause in the purchase agreement and compel arbitration.
Plaintiff argued that, in addition, defendant was required
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to engage in arbitration to indemnify plaintiff based on the
indemnification provision that was provided in the parties’
purchase agreement. The court disagreed with plaintiff and
held that the indemnification paragraph only applied to
tangible property and not to breach of contract claims,
such as the ones brought by plaintiff in its demand for
arbitration.
Mistake of Law Does l\lot Entitle Taxpayer
to Return of Overpaid Property Taxes
In Redford Opportunity House v Tu~p of Redford
(COA docket no. 23505 I), the Michigan Court of Appeals
affirmed the Tax Tribunal’s order dismissing petitioner’s
claim for return of paid property taxes. Petitioner filed its
petition in 2000, seeking recovery of three years of paid
property taxes that it made to respondent township. The
Tax Tribunal dismissed petitioner’s petition, claiming that
they had no jurisdiction to take the requested action
because petitioner’s mistake was not mutual with respondent
and because it was a mistake of law and not of fact. The
Michigan Court of Appeals affirmed and stated that a
mistake of law does not entitle petitioner to its requested
relief. The applicable statute only gives relief if the tax
overpayment error is based on a clerical error or a mistake
of fact. Because neither existed in this case, petitioner’s
request was denied.
Bank’s Oral Promise to Increase Loan Amount
Unenforceable Under the Parol Evidence Rule
In Wummel t~ First National Bank of America (COA
docket no. 247023), plaintiff borrowed money from
defendant to construct an addition on a motel that he
owned. After obtaining the first loan, plaintiff realized that
he needed additional funds to cover the costs of the project.
Plaintiff went to the bank to obtain additional funds on
three different occasions. The first request for additional
funds was granted and a second loan was issued. The
second request was met with a request by defendant for
additional collateral to secure the loan. Plaintiff mortgaged
various properties he owned and his mother mortgaged her
home. After the third loan, plaintiff was still unable to fully
cover all the costs of the addition. When he requested
additional money, defendant denied his request, stating
that it would not loan him additional funds without plaintiff
providing more collateral for defendant to file security
interests on. Plaintiff then defaulted on his loan obligations
and defendant initiated foreclosure proceedings. Plaintiff
filed this action against defendant and sought to enjoin
defendant’s foreclosure proceedings. Plaintiff argued that
the bank committed fraud and that its representative
advised him that they would continue to loan plaintiff
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enough money to complete the project. The court rejected
plaintiff’s arguments and held that pursuant to the parol
evidence rule and the clear and unambiguous language of
the mortgage’s integration and merger clause, any extrinsic
evidence of prior oral communications between the parties
was barred. In addition, the mortgage clearly listed a
maximum loan amount. Any representations made by
the loan officer were not in writing and the Statute of
Frauds requires all loans from licensed lenders be in writing
to be enforceable. The court affirmed the trial court’s
decision in favor of defendant.
Church Open House Considered a
Use for Statute of Repose Purposes
|n Mengeling v Wagner-Flook Builder, Inc (COA
docket no. 245714), plaintiff filed suit against a contractor
and architect for negligent design and construction of a
church. The trial court found that the church’s open house
constituted a use of the church, which began the running
of the applicable six year statute of limitations. As a result
of the trial court’s decision regarding the church’s use, the
trial court held that plaintiff’s complaint was not timely
filed. The Michigan Court of Appeals agreed, finding that
a use occurs whenever one applies a facility to one’s own
purpose. In this case, the court held there was no genuine
issue of material fact and the use of the church for its open
house was a use as contemplated by the statute of repose
and the six year statute of limitations that governs claims
against architects and builders. The open house occurred
on January 7, 1996, at which time the six year statute of
limitations began running. Plaintiff didn’t file his complaint
until January 8, 2002 - more than six years later. The court
affirmed the trial court’s decision and concluded that
plaintiff’s claim was properly dismissed.
County Road Commission’s Relinquishment
of County Road to Township Was Proper
In Acer Paradise, Inc v Kalkaska County Road Commiss
(COA docket no. 242389), plaintiff property owner filed
suit against defendants road commission and township
and alleged that the county road commission improperly
relinquished a portion of a county road to the township
after plaintiff had filed a vacation petition with the county
road commission. Although the road commission granted
plaintiff’s petition, it vacated only a portion of the road
and transferred the remaining .26 miles to defendant
township. Plaintiff alleges that defendant road commission
was without authority to make the transfer. The Michigan
Court of Appeals disagreed. A clear reading of the relevant
statutes, specifically MCL 224.18, allows a county road
commission to relinquish control of a county road that is
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adjacent to, borders, or crosses a stream to the township
in which the county road is located. In response to
plaintiff’s argument that the transfer act, found at MCL
247.861, supercedes provisions in MCL 224.18, the court
held that the two statutes should be read together
harmoniously. In doing so, the court concluded that MCL
224.18 allows counties to relinquish jurisdiction to roads
that abut or cross a stream and that defendants’ actions
were proper under the statute. Finally, the court affirmed
the trial court’s decision denying plaintiff’s request for
injunctive relief, finding that plaintiff failed to provide
allegations sufficient to justify an injunction, that there was
no evidence of irreparable harm, that plaintiff cite~ no
support for its argument that the township had to take
affirmative steps to make the bridge safer, and that
improving the bridge would not preserve the status quo
consistent with an injunction.
Defendant Entitled to Compensation
Under Parties’ Agreement Even Though
Not a Licensed Real Estate Broker
In Lans Development Corp v Lech (COA docket nos.
239061, 239062, 239588, 240419), the Michigan Court
of Appeals held that the trial court erroneously concluded
that because defendant Lech was not a licensed real estate
broker, he was not entitled to compensation under his
agreement with plaintiff. Lech did not represent himself in
the transaction as a real estate broker and the evidence
did not show that his actions demonstrated that he was
involved in the transaction to obtain his real estate broker’s
license under the real estate brokers act. In addition, the
court reversed the trial court’s award of case evaluation
sanctions against defendant Lech. With respect to the trial
court’s grant of judgment notwithstanding the verdict
regarding defendant Oke and its order granting case
evaluations sanctions against Defendant Oke, the court
affirmed.
Guarantee Obligations Not Discharged
by Bankruptcy Proceedings
In Brenner Oil Co v Crank (COA docket no. 243572),
plaintiff and defendant were engaged in the purchase and
sale of motor fuel with plaintiff as the seller and defendant
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as the buyer. In 1994, defendant executed a promissory
note on behalf of his company to plaintiff and also a
guaranty on behalf of himself personally as the president.
Defendant paid off the note; however, two years later his
business filed bankruptcy. Plaintiff filed suit to enforce the
guaranty. Defendant argued that the guaranty and its terms
were resolved because the guaranty was executed at the
same time as the promissory note. The court disagreed and
said that defendant, as president of the corporation, is a
separate entity from the corporation, just as shareholders
are. Therefore, because defendant signed the note in his
business capacity and the guaranty in his individual capacity
and because the bankruptcy proceedings applied to the
business and not to defendant personally, the enforcement
of the guaranty was not protected by the bankruptcy
proceedings.
No Cause of Action Against Banks for
Cashier’s Check That was Not Properly Payable
In Arkad Hawthorn Venture, LLC v Franklin Bank,
N.A. (COA docket no. 243137), the Michigan Court of
Appeals held that MCL 440.4401(I) and (3) do not apply
to cashier’s checks. In Arkad, plaintiff purchased a cashier’s
check from defendant Franklin Bank that was made
payable to plaintiff. Plaintiff’s member endorsed the check
and made it payable to "SKMV Development, L.L.C.,"
and a member of SKMV gave the check to his wife, who
endorsed it and deposited it into her account at defendant
Metro Credit Union. Plaintiff filed suit against Franklin and
Metro and argued that because the check was not properly
payable to the endorser, it should receive repayment of the
issued cashier’s check pursuant to MCL 440.4401 ( 1 ) and
(3). The court held that a clear reading of the statute
indicated that it did not apply to cashier’s checks because
the bank did not charge plaintiff’s account when it paid
the cashier’s check, but instead, paid the check with its
funds. If plaintiff had written the check out of its own
account, the statute would apply because the bank cannot
charge a check that is not properly payable against the
account of one of its customers. However, because a
cashier’s check was involved, plaintiff was unable to
recover the amount of the check from the issuing bank or
the credit union that deposited the check.
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LEGISLATION AFFECTING REAL PROPERTY

by Stacey A. George
Charron & Hanisch, P.L.C.

New Judgment Lien Statute. Public Act 136 of 2004,
MCL 600.280, et al, effective September 1, 2004, significantly
changes existing law and provides an additional way to
obtain a judicial lien against real estate of a judgment
debtor. The Act gives judgment creditors a less expensive
avenue to pursue and collect on their judgments and has
the adverse effect of increasing costs to consumers, lenders,
title companies, and others involved in real estate
transactions.
Prior to the new Act, judgment creditors had various
remedies at their disposal. Some of these included
garnishments, execution against the debtor’s personal
property, injunctive relief, and levies on the debtor’s real
property. The judgment creditor was able to obtain a
judicial levy following execution of the debtor’s personal
property where the judgment remained unsatisfied. A legal
description of the property to which the levy would attach
was required on the notice of levy that was recorded with
the county.
As a result of the new Act, judgment creditors no longer
have to go through the process of executing on the debtor’s
personal property before they seek to collect on a debtor’s
real property. The Act avoids the imposition of fees that
a judgment creditor used to pay to a sheriff or court officer
to conduct an execution sale. The Act allows judicial

creditors to record a more expansive notice of judgment
lien that does not require a legal description. The judgment
lien automatically attaches to any and all property owned
by a judgment lien debtor and to property that is later
acquired by the debtor.
In order for a judgment lien to attach, the notice of
judgment ~ien must be filed in the county register of deeds
where the debtor’s property is located. As already mentioned,
the lien automatically attaches to any property the debtor
owns, as well as to any property the debtor later acquires
an interest in. The lien will not attach to property held by
a husband and wife as tenants by the entireties unless the
judgment lien is filed against both the husband and wife.
The recorded notice of judgment lien should include the
case caption and docket number; the name, address, and
attorney of the judgment creditor; the name and last known
address of the debtor; the last four digits of the debtor’s
social security or tax identification number~ the balance
due on the judgment; the date the judgment was entered;
and the dates the judgment and the judgment lien expire.
The notice of judgment lien should also be signed by the
judgment lien creditor or its attorney.
Once the notice of judgment lien has been recorded
with the county, a copy is to be served by certified mail
on the debtor and a proof of service is to be filed with the
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court. If the judgment lien is for more than $25,000, a copy
of the notice of judgment lien should be personally served
on the debtor.

when a document is brought to the clerk’s office for
recording and the time it is actually recorded, resulting in
more title inadequacies, confusion, and potential litigation.

The judgment lien will apply when the debtor’s property
is sold or refinanced. The lien will apply to the debtor’s
current equity in the property, subject to all closing costs,
property taxes, and any senior lien costs due on the
property. The lien has priority against all property interests
recorded subsequent with the exception of purchase money
mortgages, state or federal tax liens, and others, as
provided in the Act. The only time a judgment creditor may
collect on the lien is when property the lien is attache~cl to
is sold, purchased, or refinanced. The creditor may not
foreclose on the judgment lien.

Second, unlike existing law, which requires legal
descriptions in judgment liens, the Act does not require a
legal description, making title searches more complicated.
As a result, title insurance companies will incur additional
costs to conduct title searches and will charge their customers
more to cover these costs and their potential liability. All
consumers engaged in the buying, selling, and refinancing
of real estate will be adversely affected.

Once the judgment lien has been paid in whole or in
part, a discharge or partial discharge of lien shall be filed
with the county. The discharge must be filed within 28 days
of payment by the judgment creditor. If the creditor fails
to file the discharge within the 28 days, the debtor may
request a discharge in writing to the creditor and the creditor
will have an additional 14 days to file a discharge. If the
creditor fails to file the discharge after expiration of the 14
days, the creditor is liable to the debtor in the amount of
$300 plus damages due to its failure to file the discharge
and costs. If the debtor is unable to locate the creditor to
request a discharge, the debtor may file an affidavit with
the county, which states the amount paid by the debtor
towards the lien and that the debtor made a request to the
creditor. The debtor also must attach a copy of the written
instrument, which shows payment was made to the creditor
and a copy of the certified mail receipt regarding the
debtor’s request for discharge.
In addition to a recorded discharge, the judgment lien
can also be terminated upon the recording of a satisfaction
of judgment, a court order, or a bankruptcy discharge and
bankruptcy schedule showing the debt. Absent the above,
once properly recorded, a judgment lien is valid for five
years and automatically expires unless it is re-~recorded. The
judgment lien will be valid for an additional five years if
re-recorded at least 120 days before its initial expiration
date. The lien may only be re-recorded once. If a judgment
expires prior to expiration of the judgment lien, the lien also
expires regardless of whether the lien has been recorded
more than once.
Although the new judgment lien act results in a quick
and inexpensive means for a judgment creditor to collect
on its debts, there are several adverse effects of its
application. First, already backlogged register of deeds
offices will be further burdened with recording additional
judgment liens. This will further lengthen the time between

Finally, it should be noted that more private information
will become publicly available through the new Act. As
previously mentioned, the Act requires that the last four
digits of the debtor’s social security or tax identification
number be listed on the notice of judgment lien, thus
exposing the information to the general public. The purpose
of this disclosure of private information is to distinguish
between the debtor and other individuals who may have
the same first and last names.
Realizing that there is a potential for confusion by
failing to note a legal description on the judgment lien, the
Act provides a remedy for judgment liens which erroneously
attach to property owned by individuals with the same
name as the judgment debtor. An individual with the same
or similar name as the debtor may make a written demand
to a creditor that the creditor remove the lien from the
individual’s property. The demand must include information
evidencing that the individual is not the judgment debtor
and that the property the lien has been attached to is not
property subject to the lien. The creditor must provide the
individual with a discharge in recordable form within 14
days of the individual’s demand. Failure to do so within
14 days entitles the individual to damages and costs from
the creditor in an amount totaling at least $300. In
addition, the individual may file a motion to discharge the
judgment lien with the court that entered the judgment. The
court may enter an order discharging the lien or may order
the judgment creditor to provide the individual with a
discharge in recordable form. The party who prevails in the
motion is also entitled to an award of reasonable attorney
fees.

Clearly, the new judgment lien act will have widespread
effects not only for judgment creditors, but for those who
engage in real estate transactions. Realizing the various
consequences of the Act, therefore, is important for all who
engage daily in real estate transactions and others who
engage in the occasional buying, selling, and refinancing
of property.
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CONTINUING LEGAL EDUCATION
by
Ronald E. Reynolds
Chairperson
and
Arlene R. Rubinstein
Administrator

Twenty-Ninth Annual Summer Conference

"Land Use- A Bird’s Eye View from Treetops"
Treetops Resort ¯ Gaylord, Michigan ¯ July 21 - 24, 2004
SUMMER CONFERENCE SPONSORS
The Real Property Law Section would like to
thank our Sponsors to date!
Patron Sponsor

First American Title Insurance Company
~ Wednesday Evening Reception Sponsor ~

Fidelity National Title Insurance
~ Golf Scramble ~

LandAmerica
(Commonwealth, Lawyers & Transnation Title Ins. Co.)
~ Thursday Evening Reception Sponsor ~

Standard Federal
Wealth Management
~ Conference Level ~

Stewart Title Guaranty Co.
~ Workshop Level ~

Applied Science & Technology
~ Breakfast Level ~

Associated Environmental Services, LLC
Concorde Exchange Group
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SUMMER CONFERENCE (continued)
Limited accommodations are still available for the Twenty-Ninth Annual Summer Conference to be held July 21 24, 2004 at Treetops Resort in Gaylord. We have over 100 registrants, with families and guests attending this year’s
conference. There is still time to register. Bob Berlow of Dykema Gossett, PLLC and Richard Rattner of Williams, Williams,
Ruby and Plunkett, PC have planned an interactive program you will not want to miss. We have included a Summer
Conference brochure in the Review. After June 21, 2004 please call the resort directly for room reservations at 1-800444-6711. Limited accommodations are available!
For further information call Arlene Rubinstein at 248-644-7378 or e-mail at LAWAl@aol.com.

HOMEWARD BOUND
The Continuing Legal Education Committee is pleased to announce its Twenty-Ninth season of "Homeward Bound"
seminars. This season’s series is under the direction of Brian P. Henry of Freeman, Cotton & Norris, PC in Bloomfield
Hills. This year the series will have 6 seminars. The series will begin on November 4, 2004. Margo B. Rosenthal of Liberty
Title Commercial and Lawrence P. Swistak of Swistak & Levine, PC will speak on "Keeping the Deal Together:
.How to Avoid Unnecessary Closing Problems and How to Resolve Them."
Other topics to be covered in the 2004-2005 series include:
* How to Create Better Real Estate Forms: Drafting Methods, Tips and Essential Clauses
* What Every Real Estate Practitioner Needs to Know about Bankruptcy Law
* What Every Real Estate Practitioner Needs to Know About Title Insurance
* Ground Leases: A Financing and Development Device
* Real Estate Financing, Negotiating, Documenting and Closing Deals
All seminars will be held at the Management Education Center, 811 W. Square Lake Road in Troy 3:30 - 6:30 p.m.
Please note: The May Homeward Bound Seminar will be held from 2:00 - 5:00 p.m.
l~lew this Year!
Videoconferenctng the May 19, 2005 Homeward Bound Seminar
"Real Estate Financing, l~legotlating, Documenting and Closing Deals"
Speaker: Robert D. Mollhagen
Howard & Howard Attorneys At Law
Grand Valley State University
The Robert C. Pew Grand Rapids Campus
401 W. Fulton Street
Grand Rapids, Michigan
This year the Section is pleased to announce we will vtdeoconference the May 19, 2005 Homeward Bound
Seminar in Grand Rapids. Grand Rapids and surrounding area real estate attorneys are invited to the Grand
Valley State University - Pew Grand Rapids Campus-Eberhard Center on May 19, 2005 at 2:00 p.m. to attend
this informative program. It will end at 5:00 p.m. Cost is $80 for Section members and $90 for non-Section
members (program and materials only). More information will be available in January.
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The cost for this year’s series is as follows:
Section Members: $240 for the Series
Sign up for the entire series and save $240!
Non-Section Members: $360
Single registrations:
$80 for Section Members
$90 for Non-Section Members
Please see pages 118 and 119 in this issue for a Homeward Bound schedule and registration form.

"GROUNDBREAKERS"
BREAKFAST ROUNDTABLES
TOWNSEND HOTEL
100 Townsend ¯ Birmingham, Michigan
This year the first "Groundbreakers" Breakfast Roundtable program will be held on Thursday, October 21, 2004 at
the Townsend Hotel in Birmingham. The program will begin at 8:00 a.m. and end at 9:30 a.m. A fu~l breakfast will
be served. The program will be devoted to Like Kind Exchanges - each roundtable host will be discussing a different
issue currently facing practitioners in this area. Dean A. Rocheleau of Plante & Moran, PLLC in Southfield is the program
coordinator.
The March 3, 2005 program will be "Cornucopia of Leasing Clauses and Concerns." Kenneth F. Posner of
the Posner Law Firm in West Bloomfield will be the program coordinator. Members of the Leasing Committee will be
the discussion leaders at each table.
The "Breakfast Round Table" program is not included in the Homeward Bound Series. Each program will cost $45
for Section members and $55 for Non-Section members. The price at the door will be $55 for Section members and
$65 for Non-Section members. Seating is limited. We added an extra table and can accept 60 registrations. More
information will be available in August.
Please see pages 116 and 117 in this issue for the "Groundbreakers" Breakfast Roundtable schedule and registration
form.
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2005 Winter Conference
"Florida Law for Michigan Real Estate Attorneys"
South Beach, Florida
The National Hotel
March 10- 13, 2005
Michigan attorneys have many clients transacting business in Florida with Florida counsel. It is valuable to the attorney
client relationship for the Michigan attorney to be knowledgeable and conversant about Florida real estate law issues as
distinguished from Michigan real estate law. Join the Section in South Beach for this two day program covering a variety
of issues concerning Florida law. The program will focus on acquiring interests in Florida real estate, including buying
a condominium, buying and investing in manufactured housing communities, and commercial leasing. Related issues
such as land use regulation, title insurance and state and local taxes (including Florida’s intangibles tax) will be the focus
of additional presentations. The program will also include matters of general interest to Michigan lawyers and their clients,
including estate planning and asset protection. This is one conference you will not want to miss!
The National Hotel
South Beach, Florida
Set in the heart of the Art Deco Historical District, The National Hotel is located just south of 17~ Avenue on Collins
Avenue on the ocean with direct beach access. Only minutes away from the best restaurants, galleries, boutiques and
nightclubs make this a fantastic location for fun, sun and meetings! Authentically restored to showcase its fine deco
features, The National Hotel is known for its originally preserved pieces, spectacular tropical pool, its wine club and the
1930s Press Room bar just off the lobby. Go to the website at www.nationalhotel.com.
Registration for this conference is $325 for Section members and $375 for non-members of the Section.
Register today and save $75! After October 1, 2004 the registration fee will be $400 for Section members
and $450 for non-members of the Section.
We have a limited number of rooms reserved. To reserve your room call the hotel directly at 1-800327-8370 and ask for the Real Property Section Winter Conference Group.
Room rates are as follows:
Ocean Front (1 King Bed) .................................... $259
Ocean Front (2 Double Beds) ............................... $259
Deluxe Cabanas (1 King Bed) ............................... $289
Group rates will be honored 3 days before and after the dates based on availability. State and local
taxes are currently 13%. These are subject to change. A $11.00 per room, per night service fee will be added.
This fee covers high speed internet access from the guest rooms, local and 1-800 dial-up calls up to 15 minutes
in duration, access to fitness center, daily newspaper, chaise lounges and umbrellas at the pool and beach,
plus use of the in-room safe.
All registrants will be responsible for their own airfare and transportation to and from Florida and the hotel.
Book early as this is high season in South Beach!
For further information call 248-644-7378 or email LAWA1@aol.com.
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Mark Your Calendar...

18th Annual U of M/ULI Real Estate Forum
Promises to be a Hot Ticket!
October 27 & 28, 2004
Growth in the Fast Lane: Development is Alive Along 1-275
Before your busy calendar becomes too booked this fall, be sure to pencil in Wednesday, October 27, and Thursday,
October 28. Those are the dates of the 18th Annual UM/ULI Real Estate Forum which is, without doubt, a not-to-bemissed event among Southeast Michigan’s real estate community. The event promises to be a dynamic, informative
two-day conference.
In keeping with this year’s theme, Growth in the Fast Lane: Development is Alive Along 1-275, Day One of
the Forum at the Summit on the Park in Canton Township will feature a mobile workshop bus tour of the bustling
1-275 corridor. The bus tour will highlight commercial, industrial and residential development along I~275 and explore
opportunities for future development in the area. The extensive tour will span a number of communities, from Van Buren
Township on the south end, to Novi in the north, and will visit sites in communities such as Livonia, Farmington Hills,
Plymouth, Canton and Northville among others.
"The 1-275 corridor continues to be a very bright spot in the metro-Detroit area real estate market," said Larry Hadley,
chairman of the UM/ULI Real Estate Forum. "It provides a unique mixture of traditional suburban downtowns such as
Plymouth, Northville and Farmington, as well as newer development in communities like Novi and Canton. The new Visteon
Headquarters in Van Buren Township is of particular interest and is reflective of the region’s strategic significance."
Day Two at the Michigan League in Ann Arbor will feature a keynote speaker, as well as a host of informative workshops
on hot issues in the real estate industry. Crain’s Detroit Business will also present its 2004 Real Estate Excellence
Awards. The awards are presented annually to leaders in the local real estate community.
For updated information about the 18th Annual UM/ULI Real Estate Forum visit www.umuliforum.com or call
734-647-8757.

Summer 2004 - Page 116

MICHIGAN REAL PROPERTY REVIEW

COURSE CALENDAR
Set forth below is a schedule of Continuing Legal Education courses sponsored or co-sponsored by the Real Property
Law Section through July 2004.
Key:

HB -- Homeward Bound
ICLE = Courses co-sponsored with the Institute of Continuing Legal Education

Date

Location

Program

Topic

July 21-24

Treetops Resort
Gaylord

SC

Land Use - A Bird’s Eye View
From Treetops

Further information on all Homeward Bound Section activities
can be found on the Internet at: http://www.michbar.org/realprop!
and ICLE Courses at: http:!/www.icle.org/

2004.2005
"Groundbreakers "

Breakfast Roundtables
The Townsend Hotel
100 Townsend
Birmingham, Michigan
8:00 - 9:30 a.m.

October 21, 2004

March 3, 2005

"Groundbreakers "
Breakfast Roundtables

"Groundbreakers "
Breakfast Roundtables
"Cornucopia of Leasing
Clauses and Concerns"
Program Coordinator
Kenneth E Posner
The Posner Law Firm

"Like Kind Exchanges"
Program Coordinator
Dean A. Rocheleau
Plante & Moran, PLLC
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2004-2005
"Groundbreakers "
BREAKFAST ROUNDTABLES
REGISTRATION FORM
Name

Firm
Address
City/State/Zip
Michigan Bar Membership Number
Method of Payment: __ Check

Visa ____ MasterCard

American Express

Total $
Name as appears on credit card
Account Number

Exp. Date

Signature
Advance Single Registration will be as _follows:
Section Member: $45
Non-Section Members: $55
At the door:
Section Members: $55
Non-Section Members: $65
I will attend the followina_ proa_rams:
October 21, 2004

__ Program on Like Kind Exchanges

March 3, 2005

__ Program on Cornucopia of Leasing Clauses and Concerns

Total $
Mail with your payment to:

Real Property Law Section
State Bar of Michigan
P.O. Box 473
Birmingham, Michigan 48012

For further information, call Arlene Rubinstein at 1-248-644-7378 or email: LawAl@aol.com
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State Bar of Michigan
Real Property Law Section

2004-2005 Homeward Bound Series
MSU Management Education Center
811 W. Square Lake Rd.
Troy, Michigan
3:30 - 6:30 p.m.
November 4, 2004
Keeping the Deal Together:
How to Avoid Unnecessary Closing Problems and How to Solve Them
Margo B. Rosenthal of Liberty Title Commercial
Lawrence P. Swistak of Swistak & Levine, PC
December 2, 2004
How to Create Better Real Estate Forms: Drafting Methods, Tips and Essential Clauses
James C. Bruno of Butzel Long, PC
Brian P. Henry of Freeman, Cotton & Norris, PC
Lawrence R. Shoffner of Lawrence Shoffner, PLLC
January 13, 2005
What Every Real Estate Practitioner Needs to Know About Bankruptcy Law
Lisa S. Gretchko of Howard & Howard Attorneys, PC
Paula A. Osborne of Butzel Long, PC
February 3, 2005
What Every Real Estate Practitioner Needs to Know About Title Insurance
Michael A. Luberto of Chirco Title Company
Douglas G. Smith of LandAmerica Transnation Title Insurance Company
April 7, 2005
Ground Leases: A Financing and Development Device
Robert R. Nix, II of Kerr, Russell & Weber, PLC
Mark P. Krysinski of Jaffe, Raitt, Heuer & Weiss, PC
May 19, 2005
Note time change: 2:00 - 5:00 p.m.
Real Estate Financing, Negotiating, Documenting and Closing Deals
Robert D. Mollhagen of Howard & Howard Attorneys, PC
Grand Rapids location: Videoconferencing for May 19, 2005 Seminar only;
Grand Valley State University - The Robert C. Pew Grand Rapids Campus
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2004-2005

HOMEWARD BOUND SERIES SUBSCRIPTION
REGISTRATION FORM
__

I am a member of the Real Property Law Section and my check for $240 is enclosed.

__

I am not a member of the Real Property Law Section and my check for $360 is enclosed.

__

I would like to become a member of the Section.
Enclosed is my $35 membership fee; please send my application.

Name

Firm
Address
City/State/Zip
Michigan Bar Membership Number
Method of Payment: __ Check

Visa __ MasterCard

American Express

Total $.
Name as appears on credit card
Account Number

Exp. Date

Signature
Single Re~_istration will be as follows:
Section Member: $80

Non-Section Member: $90

! will attend the individual course listed below:
Course Title:
Date:
Course Title:
Date:
Mail with your payment to:

Real Property Law Section
State Bar of Michigan
P.O. Box 473
Birmingham, Michigan 48012

For further information, call Arlene Rubinstein at 1-248-644-7378 or email: LawAl@aol.com

