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CHAIRPERSON’S REPORT

by Lawrence M. Dudek

Public Policy Advocacy

The Section continues to pursue its public policy
initiatives. For a number of years the Section has continued
to actively oppose proposed judgment lien legislation. The
proposed bill does not require the judgment creditor to
include a legal description of the real property to which the
lien would attach and, in addition, the lien would attach
to after-acquired properly of the judgment debtor. The only
other liens, whether consensual or non-consensual, having
such characteristics are federal and state tax liens. The
Section does not believe that the policy reasons in support
of enforcing collection of taxes merit granting the same
favored treatment to judgment creditors, where the effect
will likely be to increase the cost of real estate transactions.
In addition, the deficiencies asserted by the collection bar
in the existing procedure for execution could be solved by
amending the existing statute to reduce fees payable to the
court officer and to eliminate the need for the judgment
creditor to first seek collection of the judgment through
seizure and sale of the debtor’s personal property.

David Charron, Vice Chair of the Section, recently
testified before the State House of Representatives in
opposition to the proposed legislation. Other groups voicing

objection to the proposed legislation include the Michigan
Banker’sAssociation, various mortgage lenders, the Registers
of Deeds, and the court officer’s group. Where appropriate,
the Section has coordinated its opposition with these other
groups. Despite the opposition of the Section, the judgment
lien bill has been reported out of committee and has passed
in the House.

The Council recently considered Senate Bills 929, 930,
and 931, which would eliminate the role of the Register
of Deeds in accepting tender of proceeds during the
statutory redemption period following foreclosure of a
mortgage on real property. It is currently the responsibility
of the Register of Deeds to accept a tender of proceeds
made to redeem property from a foreclosure sale during
the statutory period of redemption.

Council referred the matter to the Special Committee
on Titles and Conveyancing, which recommend that the
Section oppose the bill. Michael Luberto, Chair of the
Special Committee, expressed concerns of the special
committee that the bill could severely hamper a mortgagor
from redeeming a property from foreclosure. While in most
instances the purchaser at the foreclosure sale will be the
foreclosing mortgagee, there may have been multiple
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assignments of the mortgage or a third party purchaser
at the sale and uncertainty on the part of the mortgagee
as to who is entitled to the proceeds. In those instances
where the property has value in excess of the amount bid
at the sale, the purchaser at the sale may have a financial
incentive to refuse to co-operate or deliberately sabotage
an attempt by the mortgagor to redeem the property from
the sale. There could also be issues regarding the calculation
of the amount required in order to redeem the property.

Under current statutes, the register of deeds has the
authority to determine the amount required and to issue
a redemption certificate to the redeeming party. There is
a concern that these bills would remove the certainty that
exists for the real estate industry in knowing that there is
a procedure to accept tender of the redemption amount
and to issue a redemption certificate, thereby facilitating
the maintenance of clear title. The Council is in the process
of formulating and voting on a policy position on this
proposed legislation.

Recently, Public Act 238 of 2004 was enacted regarding
procedures applicable to notary publics and notarization
of documents. The Act is effective as of April 1, 2004. The
Section is considering the need for technical amendments
to the Act. In addition to modifying the application
process, the Act includes provisions that address details
relating to various aspects of the notary process, such as
the format of notary acknowledgements and other forms,
permitted and prohibited notarial acts, the potential liability
of an employer of a notary, the obligation to furnish
records, and penalties for violation of the Act. Background
information can be found at the Michigan Secretary of
State web page, including questions and answers regarding
the Act and a flow chart that describes the new application
process. The site is located at http;//www.michi~an.~ov/
sos. A copy of the Act can be found at the Michigan
Legislature’s web page at www,rrlichi_aanleqislature,orc~l.

The Act imposes certain record keeping requirements
on notary publics. The Act precludes notarization of any
document that contains a blank that has not been filled
in. Section 31 of the Act states that, "A notary public shall
not pedorm any notarial act on a record that contains a
blank space." While such a provision appears to be based
upon a concern over fraudulent insertion of information
in a document previously signed, there are some instances
where it should be entirely appropriate to leave a space
blank and notarize the document. For example, documents
might be executed and deposited in escrow for later delivery
upon the occurrence of a specified event, with instructions
that the documents are completed and certain information
is to be inserted on the documents prior to release. The

document might need to leave blank information recording
the fiber and page of related instruments that is not
available at the time and date of notarization.

There is a further concern with the effect of Section
47, which states that "the court may invalidate any
document not notarized in compliance with this act." The
ability of a court to invalidate a real estate transfer
instrument based upon a deficiency in the notary could
have serious consequences. The Council is in the process
of formulating a proposal for amendment of the Act and
welcomes any input from Section members.

At the request of David Pierson, the Chair of the
Special Committee on Zoning and Land Use, the Section
requested the Michigan Court of Appeals to publish the
Court’s decision in Ist Rural Housing Partnership, LLP v
City of Howell, Michigan Court of Appeals Docket Number
241192. The Section requested publication of this deci-
sion, which clarifies and extends the principles of Paragon
Properties Co. v Novi, 452 Mich 568, 550 NW2d 772
(1996), to a new factual context and involves a legal issue
of continuing public interest.

In Paragon the Supreme Court held that a property
owner who challenges a zoning ordinance as being
confiscatory as applied must seek alternative relief, such
as a variance, before the matter is ripe for judicial review.
Municipal defendants have contended that its effect is to
require a plaintiff to appeal from the legislative act of
denying a rezoning or to challenge the constitutionality of
the zoning applicable to the property by filing an
administrative appeal with the circuit court.

In 1st Rural Housing Partnership, the Court o f Appeals
clarified the application of Paragon and held that when
seeking a variance the applicant was not required to file
an administrative appeal with the circuit court, where the
applicant seeks to challenge the constitutionality of the
municipal zoning ordinance as applied to the applicant’s
property. In so holding the Court of Appeals extended the
holding of Sun Communities v Leroy Twp., 241 Mich App
665, 617 NW2d 42 (2000).

It was the view of the Section that the publication of
the decision in Ist Rural Housing Partnership would
provide guidance to property owners and municipalities
with regard to their respective rights and obligations.
Unfortunately, the clerk of the court of appeals advised the
Section that the court’s view of the applicable court rule
only permits a party to seek publication of an opinion.
While the rule does permit a party to request such publication,
it does not appear necessary to preclude consideration of
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a request from a person or entity that is not a party. In
many instances members of the bar with experience in the
subject matter of a decision will be best equipped to
determine the benefits of such publication. Perhaps an
amendment of the court rule is appropriate to permit such
input.

All public policy positions advocated by the Section
are contained on the State Bar of Michigan web site under
the Public Policy Resource Center. Section members are
encouraged to review and comment on such policies. Such
comments are most welcome by section members and I
can assure you that your comments and concerns will be
welcomed and addressed by the Council.

Continuing Legal Education

The scope of the Section’s continuing legal education
programs continues to grow and diversify. Between March
5 and 6, 2004 the Section held its Winter Conference in
Toronto. The topic of the conference was international and
consisted of Tips for Handling Real Property Transactions
in Michigan and Ontario.

Some years ago the Section held a Winter Conference
on a regular basis but the practice of doing so stopped in
the mid 1980s. As Chair, one of my objectives has been
to promote congeniality, interaction, and networking
between members of the real estate bar. The Toronto
Winter Conference achieved this objective as well as
providing an educational program second to none.

The program was attended by approximately 39
attendees, including several law students who were provided
the opportunity to attend at no cost. The size of the
attendee group permitted all to introduce themselves and
become acquainted with one another. The educational
program on cross border real estate transactions was very
interactive with many questions and comments directed to
the speakers, who included Jim Hilton of Blake, Cassels
& Graydon, LLP in Toronto, Canada and Stephen Palms
and Jeffrey Slopen of Miller Canfield, with offices throughout
Michigan and in Windsor, Canada. Also speaking was
Warren Appotive, Director of GE Real Estate, specializing
in real estate lending, who provided information on the
current status of the lending market.

In addition to the presentation on Canadian real estate
transactions, there were breakfast presentations by Charles
Royer of the Evans & Luptak firm on Section 1031
exchanges and by Asher Tilchin and Jason Horton on the
role of alternative dispute resolution (ADR) in the real estate
context. Mr. Tilchin is an experienced real estate practitioner

who has been at the forefront of mediation and facilitation
in the real estate area. Mr. Horton is a lawyer and Executive
Vice President of REDICO with extensive experience in real
estate development.

A special thank you is given to Pat Karbowski, the chair
of the Program, for assembling a great group of speakers.
The ADR presentation focused on the benefits of facilitative
mediation and other ADR techniques as a tool to achieve
a settlement with the minimization of the time and expense
associated with litigation. Historically some real estate
transactions did provide for binding arbitration as an
alternative to litigation. This was at a time when arbitration
was viewed as a speedier and less expensive alternative to
litigation. However, as practiced today arbitration
proceedings can take on a life of their own and become
even more time consuming and expensive than litigation.
Mr. Tilchin went so far as to make the controversial and
thought-provoking statement that the failure of the real
estate transactional lawyer to fully advise a client on the
advisability of including ADR provisions in an agreement
could be viewed by the court as a failure of the lawyer to
fulfill his professional obligations to the client. Mr. Horton
emphasized that in the real estate context there is often
the ability to create a win-win situation that may not be
available where only monetary amounts are at issue.

The idea of an ADR conference originated with a
number of real estate experienced lawyers who practice in
the area. Mssrs. Tilchin and Horton are actively seeking
out real estate lawyers having an interest in ADR to join
the Special Committee on ADR. One possible objective of
the committee may be to create a panel of experienced
real estate mediators to handle these types of cases.

In a related matter, the Council has also appointed
a committee to explore an amendment of the court rule
2.403 on case evaluation. Under the case evaluation
process, a panel of three experienced trial attorneys
make a monetary recommendation of settlement. The
recommendation is not binding unless accepted by groups
of opposing parties. However, if the award of the panel
is unanimous, a party who rejects the award will be liable
for payment of sanctions, including reasonable attorneys
fees incurred after the mediation award, if the ultimate
outcome is not an improvement of approximately 10%
over the amount recommended to the rejecting party.

The case evaluation panel has no authority to grant
equitable relief. Certain real estate cases, such as mortgage
foreclosures, actions for specific performance, declaratory
actions with respect to interests in real estate, quiet title
actions, and fraudulent conveyances involve claims that
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fundamentally require some type of equitable relief in order
to achieve a resolution. Case evaluation may not be a
beneficial device in these types of cases and can result in
unfairly exposing a party to sanctions.

In a judicial foreclosure, the case evaluators will
recommend a dollar amount to be paid by the mortgagor.
If both parties accept and a judgment is entered for the
debt, it is far from clear as to the effect of the judgment
on the lien of the mortgage. Does the judgment for the debt
become merged with the foreclosure claim and thereafter
bar enforcement of the mortgage? Clearly it would not be
fair to apply the rule in such a manner and some amendment
of the rule is appropriate to deal with the nature of equitable
claims in real estate litigation.

At the present time, the remedy available to a party
is to ask the court to remove the case from mediation.
While some judges are agreeable to removing such cases
from the case evaluation procedure, others will require case

evaluation in the hope that the process will somehow result
in a settlement. If ordered to mediation, the only other
approach to take is to request the evaluators to issue a less
than unanimous verdict so that the sanction provisions of
the rule will not apply.

Larry Shoffner, Secretary of the Section, is chairing
a committee to explore an appropriate amendment to the
rule. This would be an excellent opportunity for the Special
Committee on ADR to assist in formulating a workable
proposal. Any members of the Section with some experience
in dealing with case evaluation of real estate claims with
an equitable request for relief are encouraged to provide
Mr. Shoffner with their views and insights.

As always, Section members are strongly encouraged
to be involved in the Section by way of participating in the
special committees and voicing their opinions and concerns.
Active participation by all facilitates the Section in best
carrying out its objectives.
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FEAR AND LOATHING IN MICHIGAN’S
FLOW-THROUGH ENTITY WITHHOLDING TAX

by Paul V. McCord*

Suddenly there was a terrible roar all around us and the sky was full of what
looked like huge bats, all swooping and screeching and diving around the car.1

As a result of legislation enacted in 2003,~ the Michigan
Income Tax Act (ITA) now requires pass-through entities
(S corporations, partnerships, limited partnerships, limited
liability partnerships, and limited liability companies)~ to
withhold Michigan income tax on behalf of their nonresident4

owners (shareholders, partners or members) in the same
general manner as employers are required to report and
remit withholding taxes on wages paid to employees.5

The new law requiring withholding of income taxes
does not affect the imposition of tax nor change the
calculation of a nonresident’s share of Michigan taxable
income from a pass-through entity. But it does impose
additional tax payment and reporting requirements at
the entity level, while in most cases, may eliminate the
quarterly estimated filing and payment requirement at the
individual level. These new requirements may also create
legal, economic, contractual and administrative problems
for Michigan pass-through entities. They deserve close
scrutiny.

I. Background

Nonresident withholding taxes are state income taxes
that are withheld by the payor, i.e., the pass-through entity,
on transactions entered into with nonresidents to ensure
that state income taxes are properly paid. "How did things
ever get this crazy?’’6 Although real estate investment
partnerships have been around for years, the past sixteen
years or so have been punctuated by the rapid increase in
the use and variety of pass-through entities. 7 Special
purposes entities, (SPEs) and bankruptcy remote entities,
and the resulting tiered pass-through entity structures, are
now common-place in real estate transactions. This, coupled
with the fact that many real estate investments involve
nonresident shareholders, partners or members residing in
different states, led many state tax administrators, including
Michigan’s, to conclude that at worst, these entities may
be used to siphon off state tax revenues or, minimally, that
a significant amount of state taxes were not being paid or
collected. Approximately 28 states currently impose a

* Senior Attorney, Miller, Canfield, Paddock, and Stone, PLC; Marquette University, BS 1988; University of Illinois, JD
1995; Georgetown University Law Center; LL.M. (Taxation) with distinction 1996. The article that follows is provided
for general information purposes only and should not be relied upon as legal advice or opinion. The views expressed
in this article are not necessarily the views of Miller, Canfield, Paddock and Stone, PLC, or its clients.
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withholding tax on specific transactions with nonresidents.8
Typically, these withholding taxes are imposed on three
types of transactions: (1) real estate sales,9 (2) non-wage
income,I° and (3) income distributed by pass-through
entities. This article addresses the third type and, specifically,
Michigan’s new pass-through entity withholding.

A. Federal Withholding Rules

Nonresident pass~through entity withholding is new to
Michigan, and state taxation in general. But it is not an
entirely new concept. Under federal tax law, for example,
partnerships with foreign partners are required to make
quarterly installment payments of withholding tax based
on the amount of "effectively connected taxable income" 11
or ECTI allocable to their foreign partners, without regard
to whether distributions are made to the partners during
the partnership’s taxable year~~2 The federal concept of
ECTI is somewhat comparable to the state concept of
"business income." 13 These federal withholding provisions
have been a fixture of federal tax law for approximately
eighteen years.

B. Multistate Tax Commission Proposals

More than ten years ago, the Multistate Tax Commission
(MTC) introduced a proposed uniformity rule concerning
composite return14 reporting options for nonresident partners
and partnerships.TM This initial action by the MTC was
eventually shelved in the face of opposition by the business
community.16 With the phenomenal growth in the use of
pass-through entities in the 1990s, including the widespread
adoption of limited liability company ("LLC") acts among
the states, there was a renewed interest on the part of the
MTC to develop uniform rules in this area. In 2001, the
MTC issued a revised draft of its uniformity rule concerning
composite return reporting options for nonresident partners
and partnerships. After the ABA Section of Taxation,
AICI~A and Arizona Department of Revenue voiced concerns
over the proposal, the MTC issued a further revised
proposal. The current version of the proposal provides as
follows:

Allows (but does not require) composite return
filing on behalf of an electing nonresident
member, and includes his or her pro rata or
distributive share of the pass-through entity’s
income derived within the state.

Provides that the member’s pro rata or
distributive share of income is to be taxed at
the highest marginal rate provided in the state.

Permits nonresidents whose only source of
in-state income is from one or more pass-
through entities to elect to be included in a
composite return.

Requires the pass-through entity to withhold
and pay withholding tax at the state’s highest
applicable rate if the member does not elect to
be included in a composite return.

Imposes liability on the pass-through entity for
state withholding taxes but specifically states
that the entity is not liable to any partner for
"the amount withheld and paid over in
compliance with this section.’’~

Provides that no withholding is required if the
member has a pro rata or distributive share of
pass-through entity income from the state of
less than $1,000, or if a state’s regulation,
ruling or instruction provides that the member’s
income is not subject to withholding.

While the MTC studied the issue of multi-jurisdictional
partnership and nonresident partners, a number of the
states over the past three years have addressed the tax
collection issue. These states require pass-through entities
to withhold income tax on their in-state income attributable
to nonresident members that do not elect to be included
in the entity’s composite return or that fail to file the
nonresident member’s jurisdictional consent.18 As discussed
in more detail below, Michigan is a recent member of this
fraternity, and some aspects of its withholding regime
compare favorably to the MTC draft.

Twenty-eight states imposed a withholding or estimated
tax on the distribution or allocation of income to nonresident
beneficiaries or owners of interests in pass-through entities
(such as partnerships, S Corporations, LLCs, estates and
trusts) to the extent that these entities derive income from
sources within that state. Withholding rates applied to this
income vary among the states but are often tied to the
maximum individual or corporate income tax rate.

Where withholding is required, it is generally based on
the amount of distributable income, rather than the amount
of distributed income. I~ As a result, the pass-through entity
can be faced with withholding responsibilities on "phantom"
income, such as recapture or cancellation of indebtedness
(commonly referred to as COD), without having the funds
available to meet those responsibilities.’)~
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A number of states provide exceptions to pass-through
entity withholding. Some common examples include de
minimis provisions, acceptance of agreements or certifications
from the recipients that the tax will be paid, and the filing
of a composite return with the payment of tax by the pass-
through entity. New York, for example, recently enacted
a waiver provision in its pass-through entity withholding
regime.21

It is important to note that withholding taxes are in
the nature of advance or an estimated payment and do
not necessarily reflect the final amount due the state on
a particular transaction or activity. Withholding does not
generally remove a taxpayer’s obligation to file a return,
although a taxpayer may choose not to file a return where
the withholding tax satisfies the taxpayer’s tax liability.
Taxpayers may file income tax returns reporting the
transaction and, due to the facts and circumstances of their
particular situation, might report a final tax liability greater
or lower than the amount withheld. In the event that a
taxpayer reports a tax liability lower than the amount
withheld, a refund would be due to that taxpayer. A
withholding system is of principal benefit to the state in that
the state is able to collect tax revenues sooner than might
otherwise occur under the former system. Thus, the state
is given the benefit of the time value of money with this
improved cash flow. In addition, tax enforcement,
administration and collection are usually simplified by
focusing on the resident entity rather than the nonresident
owners.

11. Michigan Flow-Through
Entity Withholding

For the most part, states, including Michigan under its
ITA, follow the federal tax treatment of partnerships and
LLCs and treat them as pass~through entities. ~ In this
respect, nonresident individuals are considered to have
business activity in Michigan if they own an interest in a
pass-through entity that has business activity here in
Michigan.z~ Thus, the Michigan business activity of the
pass-through entity is imputed to the nonresident owners.24

Because the computation of Michigan taxable income
begins with an individual’s federal adjusted gross income,
a nonresident’s share of distributive income from a Michigan
pass-through entity that is included in the nonresident’s
federal adjusted gross income is potentially subject to
Michigan income tax.

Effective October 1, 2003, pass-through entities are
required to withhold Michigan income taxes from a
nonresident member’s distributive share of Michigan taxable
income. These withholding provisions were added to ensure

that nonresident owners who invest in Michigan business
activities through a pass-through entity pay their Michigan
income tax liabilities. According to the Michigan Department
of Treasury, many nonresidents who receive distributions
from Michigan pass~through entities are subject to Michigan
income taxes, but a significant number do not pay the
required tax.~s Although prior law required nonresident
individuals to file and pay quarterly estimated Michigan
income taxes on their distributive shares of profits from
pass-through entities with business activity in Michigan,
Treasury found it nearly impossible to enforce the law and
collect the taxes.

On December 12, 2003, the Michigan Department of
Treasury issued Revenue Administrative Bulletin (RAB)
2003-4 explaining the income tax withholding and reporting
requirements of pass-through entities with nonresident
members and business activity in Michigan. The bulletin
is substantially similar to the draft circulated by Treasury
last October, but improves upon the permissible
methodologies used to compute the amount of withholding.
RAB 2003~4 also explains specific exemptions from the
pass-through entity withholding requirements of the income
tax.~6

A. Compliance Requirements

Revenue Administrative Bulletin 2003-4 outlines a
number of reporting requirements for pass-through entities
incurring withholding tax obligations and for their nonresident
members?7 First, pass-through entities not previously
registered for withholding taxes with the Department must
register before payment of any withholding taxes.2s This
requirement will affect many real estate partnerships and
LLCs that are organized simply as title holding entities.
Because these entities typically do not have employees,
they are rarely registered for withholding and will not have
previously registered in connection with payroll tax
withholding obligations.

Second, in order to meet their withholding obligations,
affected pass-through entities must have a basis upon
which an accurate determination of withholding tax can
be computed for each of their nonresident members. To
this end, each nonresident member must complete and file
a Michigan Form W-4, Employees Michigan Withholding
Exemption Certificate, with their pass-through entity in the
same manner that employees complete and file this form
with their employers. This form need only be refiled with
the pass-through entity if the nonresident member’s number
of dependency exemptions changes.

Next, on or before January 3 I, affected pass-through
entities are required to furnish each nonresident member
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with a "payee" statement reflecting the tentative or estimated
share of taxable income available for distribution upon
which withholding was based and the actual amount of
taxes deducted or withheld,z9 A duplicate of the statement
furnished to the nonresident member must be provided to
the Department no later than February 28, along with an
annual reconciliation return.3°

Finally, a pass-through entity’s compliance with the
withholding requirements of the ITA does not relieve the
nonresident members from the obligation to file an annual
Michigan income tax return, in either a composite or
individual return format. The members must file an annual
Michigan income tax return and claim a credit for their
proportionate share of tax withheld by the pass-through
entity.

B. Share of Income Available for Distribution

Withholding is predicated on each nonresident member’s
share of taxable income available for distribution. A
nonresident member’s share of taxable income available
for distribution is that member’s distributive share of the
net profits of the pass-through entity that will be included
at year end in the adjusted gross income of the nonresident
individual’s annual federal income tax return, as reported
on the member’s federal Schedule K-1.

This reliance on the federal Schedule K-1 raises a
mechanical issue: The income from a pass-through entity
is not reported as a single net amount on federal Schedule
K-1. For pass-through entities taxed as partnerships, for
example, IRC § 703 provides that the taxable income of
the partnership is computed in the same manner as for an
individual, except that the items described in IRC § 702
(separately stated items) are not taken into account and
certain deductions are not allowed.~ This mechanical issue
may be resolved for purposes of Michigan’s pass-through
entity withholding by simply modifying the definition of
partnership taxable income as defined under IRC § 703 to
include those items that are normally separately stated for
subchapter K purposes in the computation of partnership
taxable income. Thus, the items described in IRC § 702(a)
would be included in the computation of partnership
taxable income if they give rise to income subject to
Michigan withholding or deductions therefrom. Accordingly,
most items of partnership income and expense, including
net capital gains and losses, passive activity gains.and
losses, interest, dividends, investment interest expense,
etc., to the extent viewed as Michigan business income,
would be netted for purposes of determining the amount
of any withholding tax due.32 Note, however, that there is
no Michigan authority for this position.3~

This raises another interesting issue. Since partnership
income is computed in the same manner as for an
individual, it appears that general tax limitation principles
would apply. In other words, may the pass-through entity
take into account deduction or loss items that are currently
limited to the amount of income in a particular classification
(i.e., passive activit~ losses, capital losses, investment
interest expense) to offset other items of the pass-through
entity’s income for purposes of determining the amount of
withholding tax due? The resolution of this issue could be
significant in light of the fact that liability for withholding
taxes is imposed on the pass-through entity~4 and, under
MCL 205.27a(5), the responsible corporate officers,
members, managers, or partners of the firms are personally
liable for the firm’s tax obligations.~5

Based on a literal reading of the statute and the RAB,
the pass-through entity would not be able to take into
account deduction or loss items that are currently limited
to the amount of income in a particular classification (i.e.,
passive activity losses and capital losses) or deduction
items that are currently limited (i.e., investment interest
expense, etc.) to offset other items of pass-through entity
income for purposes of determining the amount of any
withholding tax due. The application of this principle could
also lead to over-withholding in many instances. Over-
withholding could result to the extent the nonresident
member has sufficient income from other Michigan sources
to offset potential limitations.~6 Thus, pass-through entities
appear to be faced with the choice of either over-withholding
or the risk of a determination by the Department of
Treasury that they failed to properly withhold.

It should also be noted that the share of taxable
income available for distribution may be further reduced
by any income that is specifically excluded or exempt from
Michigan income tax, such as income from U.S. obligations
or gross revenues from oil and gas production subject to
Michigan’s severance tax. In addition, if the pass-through
entity is properly taxable in Michigan and one or more other
states, the share of taxable income available for distribution
may be reduced by that portion of income attributed to
other states under the three-factor apportionment formula
of the ITA.

The nonresident withholding provisions provide that
each nonresident member’s share of taxable income
available for distribution must be calculated on a quarterly
basis. This raises another computational issue as federal
Schedule K-1 information will not be available at the time
the payment of withholding is due. Fortunately, Treasury
addressed this issue. Under RAB 2003-4, if the pass-
through entity is unable to make an accurate determination
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of the member’s share of taxable income available for
distribution using financial information f~om the immediately
preceding three months, the Michigan Department of
Treasury will allow withholding calculations based on one
of the following methods:

Michigan taxable income from the first and
second months of the quarter, and the last
month of the preceding quarter,

Profit and loss statements or book income from
the current quarter combined with the
apportionment factor from the immediately
preceding tax year,

¯ Michigan taxable income from the immediately
preceding tax year,~7 or

Any alternative method previously approved by
the Michigan Department of Treasury that
results in a reasonable and accurate estimate
of the amount of withholding tax due for the
quarter.

The method selected for use in calculating quarterly
withholding payments must be consistent throughout the
tax year. If three-factor apportionment is involved, a
calculation or reasonable estimate of the property, payroll,
and sales factor for the quarter must be made unless the
pass-through entity elects to base an estimate on one of
the alternative methods employing prior year apportionment
data~

C. Payment of Withholding Taxes

Withholding payments are due the 15th day of the
month following the quarter’s end, that is, April 15, July
15, October 15 of the taxable year and January 15 of the
following year.38 The first such withholding payment was
due this past January 15, 2004.39 If the pass-through entity
is also liable for employee withholding or sales and use
taxes, the payment of withholding taxes from the
nonresident’s share of income available for distribution
must be included with the same remittance device being
used for employee withholding or sales and use taxes.

The payment/deposit of Michigan income tax
withholding will be made at the same time and in the same
manner as deposits of federal withhold’ing taxes in
accordance with the time frames provided in the Internal
Revenue Code and may be due as soon as the day after
"withholding." Generally, this will require withholding
payments to be made by electronic funds transfer (EFT)

if the pass-through entity paid an average of $40,000 or
more per month in income tax withholding on both non-
resident income available for distribution and employee
wages in the immediately preceding year. Pass-through
entily withholding will be deemed to occur on the last day
of the quarter, and payment of withholding taxes for the
affected accelerated fliers must be made by EFT at any
subsequent time, but not later than the 15th day of the
month following the end of the quarter.

Because Michigan chose to base its pass-through
entity withholding on "income available for distribution"
as opposed to withholding on actual distributions, a
number of economic, contractual and statutory issues are
presented. A basic economic issue is one of phantom
income, L e., whether the pass-through entity will have the
cash available to make the required payments.~ If not, in
extreme situations, a pass~through entity may have to
~ecure additional financing or ask those affected to contribute
more capital.

The next problem is contractual. Does the pass-
through entity’s own governing documents, (for example,
a shareholder agreement, partnership agreement or LLC
operating agreement) prohibit such payments, or does 
third-party contract or agreement bar payments on the
nonresident member’s behalf?. Many agreements call for
distributions based on the "class" of owner. A violation of
the agreement may occur if the entity must make disl~ributions
on behalf of certain shareholders/partners/members due to
their status as nonresidents before making distributions to
those with a higher priority. In addition, many financing
agreements limit or bar distributions to (or on behalf of)
owners in the absence of certain conditions. Agreements
with regulatory or state funding agencies similarly may
place restrictions on distributions. Practitioners should
carefully review the pass~through entity’s governing
documents, and any third-party contracts to ensure that
such regulatory distributions are permissible.41

D. Tiered Pass-Through Entity Structures

The use of tiered pass-through entity structures is quite
common in most real estate transactions and Treasury has
attempted to prescribe the withholding requirements in the
context of these types of structures. For purposes of
Michigan’s pass-through entity withholding, a tiered entity
is a pass~through entity that has one or more members that
are other pass-through entities.~ On_ly those tiered entity
structures that have business activity in Michigan and have
at least one nonresident individual, estate, or trust as a
member will have withholding and reporting requirements
under the ITA.
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The RAB also provides that if a pass-through entity
(a so-called "upper tier" pass-through entity) receives
distributive share income from another "lower tier" pass-
through entity that has business activity in Michigan, the
upper tier pass-through entity generally will have no Michigan
withholding obligation when it distributes its income (a
portion of which is Michigan source income from the
distributing lower tier pass-through entity) to its members.
However, if a lower tier passlthrough entity has an upper
tier pass-through entity as one of its members, and that
upper tier pass-through entity has nonresident individual
owners/members, the lower tier pass-through entity must
withhold Michigan individual income tax from the share
of income available for distribution to its member upper
tier pass-through entity without regard to any allowances
for personal dependency exemptions of the upper tier
pass-through entity’s individual owners.

There is an exception to this rule under RAB 2003-4.
If the upper tier pass-through entity provides W-4 information
and ownership percentages of its individual owners to the
distributing lower tier pass-through entity, then the lower
tier pass-through entity must withhold Michigan income
tax from the member upper tier pass-through entity’s share
of income available for distribution on the basis of the
personal dependency exemptions and ownership percentages
of the upper tier pass-through entity’s individual shareholders
or partners.~

E. Disregarded Entities

The use of disregarded entities~4 is also quite common
in real estate transactions, and Treasury has attempted to
address the withholding requirement in circumstances
where these entities are used. Disregarded entities do not
file separate federal income tax returns. Instead, the
disregarded entity combines its activity with its sole owner
and aggregate income, deductions, and credits of each are
reported on the owner’s federal return. According to RAB
2003~4, since the taxable share of income available for
distribution is computed by reference to the combined
income of both the disregarded entity and its owner, the
owner of the disregarded entit~ is responsible on behalf
of its members for any pass-through entity reporting and
payment requirements under the ITA that may arise on
account of the activity of the qualified Subchapter S
subsidiary corporation ("QSUB") or single member limited
liability company ("SMLLC").4~

F. Nonresident Members Participating
in Composite Return Filing

A pass-through entity with nonresident members may
elect to file a composite Michigan income tax return on

behalf of its nonresident members. Before enactment of
the legislation imposing pass-through entity withholding
tax requirements, pass-through entities filing composite
returns were required to file and pay quarterly estimated
tax payments if the annual tax due was expected to exceed
a statutory threshold. Nonresident members of pass-through
entities that elected not to participate in the composite
filing were also required to file quarterly estimates if the
annual tax due on their individual income tax returns was
expected to exceed the statutory threshold.

Under the new law, withholding tax requirements
replace quarterly estimated tax requirements for pass-
through entities filing composite returns and members filing
individual returns. Pass-through entities that file composite
returns are not required to provide a copy of the annual
report of the income available for distribution and tax
withheld to any member participating in the composite
filing. However, this information must be provided to the
Department when the composite return is filed. A credit
for the tax paid through withholding will be allowed on the
composite return.

(5. Exemption from Withholding and
Reporting Requirements

In general, the income available for distribution from
other pass-through entities with business activity in Michigan
will be exempt from the withholding requirements of the
ITA if:

The income available for distribution consists
entirely of income exempt from Michigan income
tax, such as income from U.S. obligations or
oil and gas production,

The member is a resident individual, estate or
trust, or an entity exempt from Michigan income
tax, such as a nonprofit organization or a C
corporation,

The aggregated income available for distribution
of all nonresident members subject to
withholding tax is less than $1,000 for any
quarter, or

¯ The pass-through entity is a publicly traded
partnership.47

!!1. Conclusion

While the new law requiring withholding taxes should
not affect the imposition of tax or change the calculation
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of a nonresident’s share of Michigan taxable income from
a pass4hrough entity, it does impose additional tax payment
and reporting requirements at the entity level. The Department
of Treasury’s recent guidance on this issue, while helpful,
does not altogether address the compliance concerns now
faced by many multi-jurisdictional pass-through entities
operating in Michigan. Additional guidance would be
welcome. Failure to address these issues will only add to
the existing complexity of Michigan’s tax laws.

Endnotes

Hunter S. Thompson, FEAR AND LOATHING IN LAS
VEGAS: A SAVAGE JOURNEY TO THE HEART OF
THE AMERICAN DREAM (1971).

See PA 22, 45, 47, 48, 50, and 51 of 2003. The effective
date of these amendments was October I, 2003. PA 22
of 2003 imposed a withholding obligation on pass-
through entities with nonresident members. Codified at
MCL 206.351. Withholding is calculated on a non-
resident member’s share of taxable income available for
distribution after allowance is made for personal and
dependency exemptions. PA 45 of 2003 added
definitions for "flow-through entity," "member of a flow-
through entity," and "nonresident member" to the ITA.
See MCL 206.12, as amended. PA 47 of 2003 extended
the reporting requirements for withholding tax returns
and forms to pass-through entities with nonresident
members. See MCL 206.365, as amended. It also
required nonresident members to furnish a pass-through
entity with information needed to make an accurate
determination of withholding. PA 48 of 2003 extended
the general administration, collection, and enforcement
provisions of the ITA related to employer withholding
taxes to pass-through entities. MCL 206.355, as
amended. PA 50 of 2003 and PA 51 of 2003 amended
the definitions of "taxpayer" and "tax" to include pass-
through entities with nonresident members and tax
required to be withheld by pass-through entities. See
MCL 206.26 and 206.22.

For federal income tax purposes, a pass-through entity
is generally defined as a non-exempt entity whose
income, deductions, and credits are reported and taxed
at the owner’s level rather than at the entity’s level.
Common examples of pass-through entities for federal
income tax purposes are S corporations under Sub-
chapter S of the Internal Revenue Code (IRC) and
partnerships under subchapter K. For individual income
tax purposes, an owner of a pass-through entity reports
his or her distributive share of the net income or loss
from the partnership or S corporation on an individual
income tax return (U.S. form 1040), subject to certain
statutow limits, such as the passive activity loss (PAL)
limitations under IRC § 469, that are determined at the
partner or shareholder level. C corporations under
subchapter C of the IRC and certain other organizations
required to be treated as corporations for federal
purposes, such as a trust operating a business, are

subject to federal income tax at the entity level, and are
not considered pass-through entities even though the
owners may be subject to federal income tax on dividend
distributions. Partnership tax treatment is advantageous
in real estate transactions because the earnings of a
partnership are treated as the earnings of its partners.
For federal income tax purposes, no separate tax is
imposed on the partnership entity. In contrast, the
earnings of a corporation are taxed at the entity level;
any dividends which are distributed to the shareholders
are also taxable to the shareholders albeit at capital
gains rates for the time being~ Thus, the distributed
earnings of a corporation are taxed twice, while the
earnings of a partnership are only taxed once. In most
cases, the earnings of the LLC are taxed only once.

A "nonresident member" means an individual who is
not domiciled in Michigan, a nonresident estate or trust,
or a pass-through entity with a nonresident member.

Unless otherwise noted, a partnership (including an LP
or LLP) an $ corporation, an LLC (including a PLC) 
a trust will be referred to as a "pass-through entity," and
a partner, shareholder or member will be referred to as
a "member."

The Eagles, "L~in’ Eyes" (Elektra Entertainment 1975).

The proliferation of pass-through entities blossomed in
Wyoming in 1988. Wyoming was the first state to enact
limited liability company legislation in 1977. Florida
enacted similar legislation in 1982. Neither act was
widely used prior to 1988, however, because of
uncertainty regarding the federal tax treatment of LLCs.
From 1977 to 1987, the IRS refused to issue letter
rulings on LLCs. This meant that during this period no
LLC could be certain whether it would be taxed as a
corporation or as a partnership for federal income tax
purposes. In 1988, the IR$ indicated that it would issue
rulings on the tax treatment of LLCs. In Rev Rul 88-76,
the IRS ruled that a Wyoming LLC would be treated as
a partnership for federal income tax purposes. After Rev
Rul 88-76, LLC legislation rapidly spread to all 50
states. Michigan adopted its limited liability company
act in 1993.

Within the Great Lakes region (Illinois, Indiana, Kentucky
Michigan, Minnesota, New York, Ohio, Pennsylvania,
and Wisconsin), only lllinois and Wisconsin do not
impose a withholding tax on nonresident members of
pass-through entities. It does not appear that imposition
of such withholding taxes by Michigan would be viewed
as uncompetitive, provided the withholding require-
ments are not considered excessive or overly burden-
some by nonresident investors.

At least nine states require withholding of a percentage
of a sale price in a sale by a nonresident of real estate
located within the state. Compare IRC § 1445 imposing
an obligation to withhold U.S. income tax, with certain
exceptions, on all amounts paid when a U.S. real property
interest (USRPI) is acquired from a foreign person. This
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I0.

11.

12.

13.

withholding obligation is generally imposed on
transferees of USRPIs. Numerous exemptions to
withholding on real estate sales have been estabhshed
by the states A few of these exemptions include transfers
in connection with a foreclosure, sale of principal
residence, de minimis proceeds of the filing of certi-
fications that the tax will be paid by the seller.

Non-wage income includes payments to nonresident
independent contractors performing services within
the taxing state. Oftentimes, these rules are aimed at
out-of-state construction contractors. South Carolina
and Iowa also subject the payment of rents or royalties
to nonresidents to a withholding tax. California imposes
its withholding tax on payments made to nonresidents
in connection with dividends, royalties and patent
rights.

The term "effectively connected taxable income" means
the "taxable income of the partnership that is effectively
connected (or treated as effectively connected) with the
conduct of a trade or business in the U.S.," computed
with certain adjustments. See IRC § 1446(c). The
legislative history to IRC § 1446 clarifies that the term
"effectively connected taxable income" is the partner-
ship’s taxable income, as computed under subchapter
K, with certain adjustments. Under IRC § 703, the taxable
income of a partnership is computed in the same manner
as an individual, except that the items described in IRC
§ 702 (separately stated items) are not taken into account
and certain deductions are not allowed. The tax withheld
will be allowed as a credit against each partner’s U.S. tax
liability for the partner s tax year in which the partner
is subject to U.S. tax on that income. An annual statement
given to each foreign partner must be attached to the
partner’s tax return to receive credit for the withholding.

Under IRC § 875, a nonresident alien individual or a
foreign corporation is considered to be engaged in a
U.S. trade or business if they own an interest in a
partnership which is so engaged. Thus, the U.S. trade
or business of the partnership is imputed to the foreign
partners. Congress enacted IRC § 1446 as part of TRA
86 to ensure that foreign persons who invest in the U.S.
through a partnership pay their U.S. tax liabilities. Prior
to TRA 86, many foreign persons who invested in the
U.S. through partnerships did not comply with U.S. tax
laws and did not pay U.S. taxes on their partnership
interests. Although pre-TRA 86 law required foreign
partners to file U.S. tax returns, the IRS found it nearly
impossible to enforce the law and collect the taxes. It
should be noted that Congress is not limited by U.S.
Constitutional principles such as "nexus" in enacting
tax laws affecting nonresident aliens and foreign
corporations.

While IRC § 1446 imposes withholding upon a foreign
partner’s share of a partnership’s ECTI, not all income
generated by a partnership may constitute ECTI. A foreign
partner’s share of a partnership’s fixed, determinable
and periodic income (FDAP) is also subject to with-

14.

15.

16.

17.

holding under either IRC §§ 1441 or 1442. In Rev. Rul.
89- 33 the IRS reiterated language contained in Treasury
regulations which require that partnerships withhold
upon all FDAP attributable to foreign partners regardless
of the fact that such FDAP may not have been distributed
to the foreign partner. Of more practical importance is
Rev. Rul. 89-17, prescribing the proper time for a
partnership to withhold upon FDAP which has not
been distributed. Neither the IRC nor the regulations
state when a partnership must withhold and pay over
amounts withheld under IRC § 1441. The ruling holds
that a distribution is deemed to occur under IRC § 1441
on the last day of a partnership’s taxable year.
Consequently, the ruling holds that withholding should
occur as soon as reasonably possible following the
deemed receipt of the distribution. Therefore, the ruling
concludes that withholding on a foreign partner’s
distributive share of FDAP shall be made and paid over
by the date on which Schedule K or Schedule Kd is sent
to the foreign partner. In any event, withholding shall be
made and paid over by the fifteenth day of the third
month following the close of the partnership’s tax year.
As, a practical matter, this payment deadline may impose
an onerous burden upon widely held partnerships and
tier partnerships since a partner’s distributive share of
FDAP may not be known until a date later than the
deadline.

Composite filing allows pass-through entities to file state
income tax returns and pay state taxes on behalf of the
entity’s nonresident and, in some instances resident
partners. Many states that permit composite return
elections have patterned their rules after the ABA’s Model
S Corporation Income Tax Act (MoSCITA). MoSCITA 
an attempt to provide uniform state income tax treatment
for S corporations and their shareholders, especially for
those with multi-jurisdictional operations, which was
"reasonable, internally consistent, susceptible of
compliance and easily administrable." Maule, 1510 T.M.
State Taxation ors Corporations, Worksheet 2, MoSCITA
and Commentary.

Smith, The Multistate Tax Commission’s Working Draft
of a Proposed Model Rule for a Partnership Composite
Return Applicable to Multi-jurisdictional Partnerships, 3
State Tax Notes 810 (1992).

For a comprehensive discussion of the MTC proposals
and the challenges facing state tax administrators, see
Navghavi, Ely and Bertothy, Compliance Challenges
Faced by Pess~Through Entities and Tax Administrators:
The Search .for Uniformity Continues, Business Entities,
May/June 2003 at 14.

Mutlistate Tax Commission, Hearing Officer’s Report on
Second Hearing regarding Proposed Recommendation
to States for Enactment of Uniform Provisions Con-
cerning Reporting Options for Non-Resident Members
of Pass-Through Entities, January 10, 2003.

18. Navghavi, et al, supra note 16, at 22.
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19.

20.

21.

22.

23.

24.

Id. Phantom income is income of the pass-through entity
that is not represented by a distribution of an equivalent
amount of cash. As originally enacted under the ’86 Tax
Reform Act, wilhholding under IRC § 1446 was imposed
on the gross amount of distributions made to foreign
partners. This approach proved to be inequitable since
amounts would be withheld on all distributions
regardless of the fact that the partnership might not have
generated any ECTI during the taxable year. Conse-
quently, IRC § 1446 was rewritten as part of TAMRA 88
to require withholding only when a partnership with
foreign partners generates ECTI during the taxable year.

See Ch. 686, Part DD, amending NY Tax Law § 658(cL
Under New York’s system, pass-through entity payments
of quarterly estimated taxes are not required if the
Commissioner has issued a "waiver of withholding."
The New York Commissioner may issue such waivers
with respect to partners, members or shareholders who
are not subject to New York income tax, or who establish
that they are filing New York income tax returns and
paying estimated taxes when due, and in other
circumstances in which the Commissioner determines
that withholding is not necessary to ensure collection of
income tax on New York source income allocable to the
nonresident. Ch 686, amending NY Tax Law §
658(c)(4)(D)(ii).

Michigan does however, impose its single business tax
at the entity level on all business entities including
partnerships and LLCs. MCL 208.6(i).

Nonresidents of Michigan are subject to income tax on
Michigan sourced income as defined in MCL 206.110(2),
including business income. Section 110(2)(b) of 
ITA states, in part, that all taxable income of a nonresident
individual, estate, or trust is allocated to this state to the
extent it is earned, received, or acquired as a distributive
share of the net profits of a business, profession,
enterprise, undertaking, or other activity as the result of
work done, services rendered, or other business activities
conducted in this state. Section 103 of the ITA requires
both resident and nonresident taxpayers having income
from a business activity, which is taxable both within
and outside of Michigan to apportion their net business
income as prescribed in sections 115 through 195 of
the ITA. For a more comprehensive discussion of
Michigan taxation of pass-through entities, see Grob,
Michigan Taxation of Pass-Through Entities (pts I and
II) (Tax Notes), Mich Bar J, August 2003 at 52; Mich Bar
J, September 2003 at 48.

Whether this is correct is perhaps not entirely free from
doubt. States operate under two sets of rules that impose
limits on their ability to tax multistate businesses and
persons not present in their jurisdiction. The first set of
constraints are federal. The United States Constitution,
specifically the Commerce Clause and the Due Process
Clause, limits the reach of state taxing jurisdiction. For
states to impose tax on someone or something there

must be a Constitutionally requisite relationship,
commonly referred to as "nexus." The second set of
constraints on the reach of state taxation is found in
provisions of state constitutions and state taxing statutes
that limit a state’s ability to impose tax. Members of
pass-through entities often are presumed to be engaged
in the activities of the pass-through entity, and thus
subject to tax in the jurisdictions in which the pass
though entity conducts business. See e.g., Chocola v
Dept of Treasury, 442 Mich 229 (1985) and Wisnev
Dept of Treasury, 244 Mich App 342 (2001) (each 
these cases discussed whether S corporation distributions
are Michigan business or non-business income, however,
neither case addressed the issue of nexus). One rationale
for this result is sometimes expressed in terms of
"agency" - the relationship between members/owners
and the pass-through entity is such that the members
themselves conduct the pass-through entities business.
The theory that an agency relationship between the
members and their pass-through entity creates a unity
of identity that establishes nexus should be questioned.
The federal tax treatment of partners, both individual
and corporate, combines both the entity and aggregate
theories of partnership. Under the entity theory, partners
are considered to be investors in the partnership which
is an entity separate from its partners. Thus, limited
partners, S corporation shareholders or limited liability
company members who do not materially participate in
the pass-through entity hold their ownership interests
in the pass-through entity similar to ownership of stock
in a corporation. Under Section 113 of the ITA, dividends
from corporate stock received by a non-resident are
nonbusiness income that are allocated outside of
Michigan. See MCL 206.113. Assuming that the
nonresident partner has no other contact with Michigan,
query whether sufficient nexus exists to subject the
nonresident partner to tax in Michigan. See, e.g, GTE
Spacenet v New York State Dept of Tax and F/n, 224
AD2d 283 (1996), (reasoning that "the general partners
were mere passive investors and did not participate in
the day-to~day management or operations of [the
partnership];" the partners were, therefore, engaged in
an investment business, not in the partnership’s
business). Under the aggregate theory, general partners
are considered to be conducting the business of the
partnership and have an ownership interest in the
partnership’s underlying property. Under this theory,
an out of state general partner may be appropriately
taxed by the state. For a more detailed discussion of the
aggregate and entity theories of federal partnership
taxation, see i William $. McKee at al, FEDERAL
TAXATION OF PARTNERSHIPS AND PARTNERS
¶ 1.02, at 6 to 9. However, Michigan has adopted the
Revised Uniform Partnership Act (RUPA), and the
Uniform Limited Partnership Act (ULPA). Each of these
acts views partners as having only an investment interest
in the partnership, which is considered the owner of the
properly. Similarly, Michigan’s LLC act specifies that the
members do not have a direct ownership interest in the
LLC’s property and, under the Michigan Business
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Corporations Act shareholders have no interest in the
corporation’s assets. All of these acts that define the
respective owner’s property rights in the entity and the
entity’s property with respect to the underlying assets.
All of these acts apply an entity theory. However, even 33.
though state corporate or partnership law may adopt an
entity theory, it does not mean that the state tax
administrators will also follow the entity theory in
determining whether or not a partner is subject to tax in
the state. Other bases for attributing nexus may be more
factual - the member’s involvement in the operations of
the pass-through entity, the relationship of the pass-
through entity’s business to the business of the members,
the failure of members and the pass-through entity to
maintain separate existence and to properly segregate
their assets or operations. For a discussion concerning
whether nonresident owners will have nexus based
solely on their interests in a pass-through entity, see
Lee, Checking Into a Box: State Tax Issues for Federal
See-Through Entities, 12 State Tax Notes 1249 (1997).
To be sure, even federal tax law adheres to the aggregate
theory with respect to a partner’s distributive share of
income. See IRC §§ 702 and 703. However, at other
times, such as when a partner sells his or her partnership

34.interest and/or certain other transactions, federal tax law
looks to the entity theory in order to determine the tax 35.
effect. See, e.g., IRC § 707.

25. The pass-through entity withholding requirements were
one of 15 tax proposals outlined in Gov. Granholm’s 36.
2004 Executive Budget. Under the heading of "Securing
Additional Dollars," Treasury described this proposal
(along with the 14 other proposals) as closing
"loopholes." Of the 15, only 2 became law.

26. RAB 2003-4 has no application to Michigan’s Single
Business Tax.

27. See MCL 206.365.

28. Registration for withholding taxes is accomplished by
completing and filing Form 518, Registration for Michigan
Taxes. As of the date of publication of this article, existing
pass-through entities should have satisfied this require-
merit as the first withholding payment was due on
January 15, 2004.

29. This "payee" statement is to be furnished on a form
prescribed by the Treasury Department (note, payee
statements are not required in the case of composite
fliers).

30. This annual reconciliation return is Form 165, Sales,
Use and Withholding (SUW) Texes Annual Return.

31. IRC § 702(a) items may include short- and long-term 37.
capital gains and losses, IRC § 1231 gains and losses,
foreign taxes, and other items of income, gain, loss,
deduction, or credit, as prescribed by regulations (i.e.,
passive income and losses, etc.).

38.
32. To the extent that these items would be properly treated

as Michigan non-business income, these items should

not be netted but will be specifically allocated to the
nonresident home state and, correspondingly, not subject
to Michigan tax or withholding.

But see IRC § 1446. Section 1446, however, modifies
the definition of partnership taxable income as defined
under IRC § 703. One such adjustment is that items that
are normally separately stated for subchapter K purposes
are included in the computation of partnership taxable
income, i.e., items described in IRC § 702(a) are included
in the computation of partnership taxable income if they
give rise to income that is effectively connected or
deductions therefrom. See IRC § 1446(c)(I). Section
702(a) items may include short- and long-term capital
gains and losses, IRC § 1231 gains and losses, foreign
taxes, and other items of income, gain, loss, deduction,
or credit, as prescribed by regulations (passive income
and losses, etc.). The specific amount of tax to be withheld
is determined by annualizing the partnership’s effectively
connected income and deductions for each quarterly
period by applying the principles of IRC § 6655(e) (the
annualized income installment method for computing
estimated tax payments).

See MCL 206.355 as amended by PA 48 of 2003.

Prior to amendment by PA 23 of 2003, MCL 205.27a(5)
only imposed such personal liability on responsible
corporate officers.

In the extreme, over-withholding could raise constitu-
tional concerns, as a discriminatory tax. Applying with-
holding taxes to nonresidents currently subject to
Michigan income tax should not create any inequities
different from that inherent in the current system. It is
merely a tool to promote horizontal equity between
resident and nonresident taxpayers subject to Michigan’s
income tax. However, a potential inequity could result
from implementing a nonresident withholding tax that
results in a withholding tax burden greater than the
estimated tax burden of resident taxpayers on the same
transactions. Such a scheme would require nonresidents
to remit to the Department of Treasury more taxes then
they ultimately will owe. For a more comprehensive
discussion o~ withholding taxes that may result in
unconstitutional taxation of nonresidents by imposing
taxes on nonresidents that may not have nexus or a net
tax liability to the state, see McLoughlin and Hellerstein,
State Tax Treatment of Foreign Corporate Partners and
LLC Members After Check the Box, 8 State and Local
Tax Law 1 (2003); Haas, Passthrough Nexus? Nexus
Issues for Nonresident Corporate Partners, Members,
and Shareholders, State Tax Notes 561 (2003).

It is interesting to note that under the original draft RAB
circulated by the Department of Treasury last October
use of the prior year’s information in computing the
withholding tax was specifically prohibited.

The first withholding payment due for all affected pass-
through entities will be January 15, 2004, covering the
quarter ending December 31, 2003, Payment of
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withholding taxes by pass-through entities must be
calculated quarterly by using Form 3862, Monthly or
Quarterly Sales and Use "Fax IAlorksheet, and payment
must be remitted using the payment voucher, Form
160, Combined Return for Michigan Taxes.

39. "Then it was quiet again. My attorney had taken his shirt
off and was pouring beer on his chest, to facilitate the
tanning process. ’What the hell are you yelling about?’
he muttered, staring up at the sun with his eyes closed
and covered with wraparound Spanish sunglasses.
’Never mind,’ I said. ’It’s your turn to drive.’ I hit the
brakes and aimed the Great Red Shark toward the
shoulder of the highway. No point mentioning those
bats, I thought. The poor bastard will see them soon
enough."

Hunter S. Thompson, FEAR AND LOATHING IN LAS
VEGAS: A SAVAGE JOURNEY TO THE HEART OF
THE AMERICAN DREAM (1971).

40. Under the MTC draft, withholding on phantom income
was also a concern. However, the MTC hearing officer
stated that under the proposal, this was not an issue as
withholding was required only on actual distributions.

41. For example, S corporations are required by federal law
to make distributions in proportion to stock ownership.
See IRC § 1361(b)(1)(D) (defining a "small business
corporation" as not having more than one class of
stock) and Treas Reg § I. 1361- I(I)(1) (requiring identical
rights to distributions and liquidation proceeds). Thus,
if an S corporation makes withholding tax payments on
a nonresident shareholder’s behalf, it must make
proportionate distributions to the remaining resident
shareholders. Regulations provide however, that the
payment or withholding of state taxes will not create an
impermissible second class of stock provided that after
taking into account any constructive distributions
resulting from the payment of withholding taxes, all
outstanding shares have the same rights to distributions
and liquidation proceeds. Treas Reg § 1.1361-i(I)(2)(ii).
For this purpose, the regulation ignores mere differences
in the timing of distributions. However, the entity’s cash
flow may be inadequate to permit distributions to all
shareholders. In this instance, it may be necessary to
treat these tax payments as loans to the nonresident

shareholders, which they can then repay either from
future distributions or directly. Practitioners should,
however, consult the safe harbor for certain short term
unwritten advances under Treas. Reg. § 1.1361-
1(l)(4)(ii)(B)(1) or the "straight debt" safe harbor 
IRC § 1361(c)(5), in structuring such loans.

42. RAB 2003-4.

43. The pass-through entity that has a withholding
requirement must fulfill the reporting requirements of
MCL 206.365 by reporting the share of income available
for distribution and amount of tax withheld directly to
the individual shareholders or partners of the member
pass-through entity if it has been provided with the
necessary W-4 information and ownership percentages
to enable it to do so.

44~ An entity that is disregarded as an entity separate from
its owner under the IRC, such as a qualified subchapter
S subsidiary (QSUB) or a single member LLG (SMLLC),
is deemed to be the same entity as its owner for federal
income tax reporting purposes. See Treas Reg §
301.7701-2.

45. Assuming that the owner is also a pass-through entity,
such as a partnership or S corporation.

46. Additionally, SMLLC treated as a sole proprietorships
under the Internal Revenue Code are also subject to,
and responsible for compliance with, the pass-through
entity withholding provisions of the ITA. See RAB 2003-4.

47. There are only about 60 publicly traded partnerships,
and most of them in the energy field. PTPs are defined
under IRC § 7704. They are not treated as corporations
under IRC § 7704(c), but are specifically exempted from
the pass-through entity withholding requirements of
Michigan law. However, PTPs exempt from the with-
holding provisions of MCL 206.351 must file a report
on or before August 31 of all unit holder information
from the PTP’s federal schedule K-Is, Form 1065-B,
Partner’s Share of lncome (Loss) From an Electing Large
Partnership, of the immediately preceding calendar year.
This report must be made by a paper or electronic
format on a form prescribed by the Department. (This
reporting requirement for PTPs only applies to PTPs not
treated as a corporation under IRC §7704(c).)
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MIX AND MATCH:
ISSUES WITH MIXED-USE CONDOMINIUMS

by I-I. William Freeman*

!. The History of Mixed Use Development

The histo~ of real estate development is one of
creating communities. From the beginning of time, people
have gathered in family groups, villages, towns and cities
to share their interests and work together to accomplish
their communal objectives. As the United States has
grown, towns have developed into commercial and
residential centers, and the most successful centers have
become great cities. With the advent of the automobile,
the’ population moved away from the cities and into the
newly created suburbs. Increasingly, a desire grew in
families to have their own plot of land. More land with a

homestead was equated with wealth and prosperity. This
ultimately led to the suburban expansion of the second half
of the twentieth century, where cities became metropolitan
areas and metropolitan areas became megalopolis~

Irrespective of the view one takes on the growth
experienced during the last 50 years, it is clear that there
is a trend to recreate and reemphasize the communities and
commercial centers that were so important prior to this
great expansion. Rather than have segmented use districts,
lately uses have been combined or mixed to create small
communities. This has created traditional mixed use
development, and more recently new forms of mixed use

* H. William Freeman, Freeman, Cotton & Norris, P.C., received his B.A. from Northwestern University in 1976, with
honors in economics, and graduated cure laude in 1981 from the Indiana University School of Law. He is experienced
in all aspects of real estate law, including commercial and residential development, condominium development,
acquisitions, financing, and community development. More recently, he has become active in the area of affordable
housing, serving as Chairman of the Oakland County Housing Network. For his work in the Pontiac area, Mr. Freeman
received the Leon Hubbard Community Service Award from the Oakland County Bar Association. He has authored
three articles regarding condominiums and affordable housing. Mr. Freeman is former Chairman of the Real Estate
Committee of the Oakland County Bar Association and is currently co-chair of the State Bar of Michigan Real Prope~
Section Condominium Committee. From 1992 - 1998 he served as Chairman of the Planning Commission in the Village
of Bingham Farms, and is now a Trustee on the Village Council. Mr. Freeman is also a Director of the Building Industr~
Association of Southeast Michigan.
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development. There have been a number of names for
these new forms, to wit: new urbanism, traditional
neighborhood development, and "cool cities," but they all
focus upon the desire to create a walkable community that
will allow its members to live and work within its boundaries.
Mixing uses allows multiple activities within a smaller area.
In addition, developers of commercial properties are finding
markets much more challenging. The opportunity to mix
commercial use with complementary uses increases the
marketability of the entire project. As a result, mixed use
development is becoming much more prevalent in urban
and suburban markets.

The natural extension of this return to community is
the mixed use development. By mixing residential use with
retail use or office use, communities can create urban or
suburban villages in different areas. Common examples of
different mixed use developments are as follows:

Traditional Mixed Use. As communities
have expanded, areas utilized for non-
residenlial use have become less dearly defined.
Parcels might be available for combined
residential, commercial and/or retail use. More
recently, traditional mixed use may consist of
a planned development where there is a
residential component, a commercial com-
ponent and perhaps a retail component,
combined under a planned unit development.

Traditional Neighborhood/New Urbanism
Development. Projects are now being
developed that create new towns. These towns
may be outside of the city with a town center,
retail and/or commercial buildings, and a
surrounding residential area. Within the city,
there may be a "hardened block," where
mixed uses are gathered in one area and are
defined by residential, retail and commercial
buildings around the perimeter, with parking
and green space within the perimeter. These
communities generally have very specific design
elements that will determine the type and
placement of structures to be developed.

Mixed Use Buildings. In older cities, there
would often be a residential use above a store
in a downtown area, which would combine
retail and residential. The residential above
retail use format is now being replaced by new
residential developments in urban or suburban
downtowns that reserve space for first floor
retail or office uses. Different variations of
mixed use buildings might include the following:

(a)Live/Work Units - Live/work projects are
common in urban or suburban downtown
areas. These projects combine uses within a
single building, typically having first floor
retail or office uses, with residential uses
above or in adjoining or nearby buildings, and
accessible to the retail or office,

(b) Loft Units - An increasingly popular form of
development is the development of loft
apartments or condominiums in urban or
suburban downtown areas. This creates a mix
of uses by the placement of residential loft
units in existing or new commercial or retail
buildings.

Variations. There are many variations and
combinations of the above mixed use
developments. Each one is affected by the
existing governmental regulations, primarily
zoning ordinances. These developments must
also be carefully structured with internal
documentation, such as condominium
documents or covenants, which allow the
various components of the mixed use
development to be properly created and then
subsequently maintained as a viable
community.

!I. Government Regulations

Each community will have documentation to address
land use and the development within its boundaries. Most
of the regulations are set forth in the zoning ordinance for
the particular community. The history of zoning is to
regulate by use in districts. There would normally be a
district for uses such as residential, commercial, or retail,
and each use is distinct. As a result, mixed use development
represents a fundamental challenge to existing ordinances.
The change of existing zoning laws is difficult. It requires
education of the public and elected officials. Mixed use
ordinances fall into several categories, as shown by the
following examples:

Mixed Use (Live/Work) Ordinance,
Birmingham, MI. The CityofBirmingham
developed an ordinance specifically for its
Eton Road Mixed Use District. As stated in its
intent, the ordinance was designed, among
other things, to encourage residential and
nonresidential uses that are compatible in
scale with adjacent residential neighborhoods.
In this case, as is common, the ordinance was
drafted to accommodate a specific project, to
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wit: the Eton Street Station Condominium,
which is a mixed use live/work development
in Birmingham.

Proposed Ci~ of Detroit Mixed Use
Ordinance. Because of the increased volume
of development in the city, a new ordinance
has been proposed that creates a number of
Special Development Districts for Commercial/
Residential use, Technology and Research
use, Riverfront Mixed Use and Casinos. These
special purpose zoning districts also include
overlay areas. This ordinance incorporates
principles from the new urbanism ordinances
set forth below. If enacted, it would be an
important step toward cohesive zoning in the
City of Detroit.

Davidson, NC Planning Ordinance. This
New Urbanism Ordinance uses General
Planning Areas defined by existing town areas
(lakefront, village center, rural, etc.) instead
of conventional zoning districts to define areas
of the town. Overlay Districts are then used
to apply specific regulations to the Planning
Area, with specific building types for each

Belmont, NC Infill Ordinance. For each
district (Neighborhood Center Commercial
Infill, Residential), Uses Permitted by Right
and Uses Permitted with Conditions are listed,
with lot size and other provisions given.

Clackamas County, OR Traditional
Neighborhood Development ("TND")
Ordinance. This is an ordinance for the
Sunnyside Village, a TND with multiple
developers and landowners. It includes narrow
streets, accessory housing, garage location,
and connectivity, incorporating specific TND
design principles.

Gresham, OR Transit Development Code.
It divides land into Medium and High Density
areas, including Transit Development Districts.
The highest densities are closest to mass
transit access points. Mixed uses are also
permitted in the transit development distridts.

In order for communities to properly address mixed use
development, they must implement ordinances that
accommodate different uses in a single district. This is

difficult within the current zoning framework. It is also
important to note that MCLA 559.241 provides that a
proposed or existing condominium project should not be
prohibited nor treated differently by any law, regulation,
or ordinance of any local unit of government that would
apply to that project or development under a different form
of ownership.

Another issue that causes difficulty with mixed use
development is the proper determination by the community
of whether the applicable building code is residential or
commercial. Because of the commercial component certain
communities attempt to enforce commercial code standards
against the residential portion of a live/work or other mixed
use development. This can cause the development costs
to increase significantly. Often the solution is to propose
a commercial firewall to separate the commercial from the
residential portion of the premises.

!ii. Condominium Issues

The Condominium Act provides the perfect vehicle for
mixed use development. The flexibility of the portions of
the statute relating to subdivision, consolidation and
conversion allow the flexibility in the documents necessary
to accommodate a combination of uses. The use of
condominium for mixed use development has become
increasingly popular, both with new development and
condominium conversion. Mixed use development may
require a single Master Deed, as with a live/work or
residential condominium with first floor retail, or it may
consist of several Master Deeds, which are then governed
by an omnibus association. Mixed uses also may be
governed by a planned unit development or a commercial
planned unit development. The condominium documents
for a mixed use development will vary depending on the
type of development. However, several provisions will
remain consistent regardless of the development planned.
Some of the benefits of the condominium form of ownership
are as follows:

I. Phasing

One of the primary benefits of mixed use
condominium development is the ability to
phase the development. The developer can
identify that portion of the development that
will be initially developed, and identify the
balance as proposed future development. The
requirements for an expandable condominium
project are set forth in MCLA 559.132. Even
within the initial phase, different structures
and improvements can be defined as "need
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not be built." Even though the roads and
utility mains are "must be built," by limiting
the structures that must be built, the developer
can minimize the escrow requirements set

forth in MCLA 559.203b. Otherwise, the title
company must keep sufficient funds in escrow
to insure that all "must be built" items are
built, unless adequate security is posted with
the title company. The use of the "need not
be built" designation will allow further flexibility
with respect to determining market demands
over the period of time the property is being
developed.

2. Changing the Configuration

Another benefit of condominium development
for mixed use is that units and common
elements can be converted, combined, and/
or divided to create or change units that best
meet the market or purchaser’s needs. The
requirements for convertible areas are set
forth in MCLA 559.131 and MCLA 559.141.
Relocation of boundaries between adjoining
condominium units is discussed in MCLA
559.148. Subdivision of condominium units
is in MCLA 559.149. All of these changes to
the established Master Deed require an
amendment to the Master Deed to be effective.
It is essential that the amendment be completed
as soon as possible, and that the Master Deed
subsequently be consolidated pursuant to
MCLA 559.143 and 559.174.

Marketing

Another benefit of the development of a
mixed use project as a condominium is the
ability to sell individual units as independent
sites. As a result, the condominium developer
will have the flexibility to lease or sell units as
the market may permit. The flexibility set
forth above allows the developer the ability to
market various residential components and
retail or commercial components to different
potential purchasers. It is important to recall
that most purchasers must receive the
documents set forth in MCL~ 559.184a,
which are generally contained in a document
referred to as the Purchaser Information Book.
This is not true for a business condominium
unit, which is defined in MCLA 559.103(5)
as "A condominium unit within any condo-

minium project, which unit has a sales price
of more than $250,000 and is offered, used
or intended to be used for other than resi-
dential or recreational purposes." Business
condominium units are specifically excepted
from the application of MCLA 559.184 and
559.184a.

Conversion

An increasingly popular application of mixed
use condominiums is in the conversion of
rental properties to condominiums. Because
the commercial market has been so slow,
property owners are looking for different
alternatives to market their space. By converting
a traditional office or commercial building to
condominium, the landlord is presented with
a number of options for division of the space
and the uses. Office buildings, industrial
warehouses and shopping center complexes,
for example, can be converted into condo-
minium units that are attractive to business
owners and investors looking for investment
and equity positions in real estate. In a multi-
tenant building, the building can be divided
into separate condominium units by floor or
any combination of areas within the building
envelope. In this arrangement of units
and common elements, the condominium
developer of a multi-tenant building or strip
mall will have the flexibility to lease or sell
units as the market will permit, in any
combination. All of the units can be leased
in their entirety or some units may be sold
while others are leased. In addition, as set
forth above, the units can be combined and
divided to created units that best meet the
market or purchaser’s needs. Conversion of
existing commercial and industrial property to
a condominium could also provide the owner
with a competitive advantage. Rather than
facing liquidation of a single large property,
the developer, by converting to a condominium,
can expar~d market opportunities by breaking
the facility into smaller pieces.

There are also many benefits for purchasers of
commercial condominium units. First, condominium
ownership provides smaller companies the opportunity to
obtain an equity position in real estate that would not be
available if they leased space. Second, by owning a unit,
the unit owner has eliminated the issue of lease renegotiation
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and possible forced relocation at the end of a leased term.
Third, the condominium unit owner can adapt the unit to
its particular use without fear that improvements will have
to be abandoned in the lease. Fourth, .condominium
ownership provides stability- i.e., it eliminates rent increase
and rent escalation. Finally, condominium ownership can
provide a higher level of control and influence over
management of common areas, maintenance, enforcement
of restrictions and non-competing uses. The condominium
unit owner could also take advantage of tax related benefits
such as the deduction of interest payments, real estate
taxes, expenses of operation and deprecation, as well as
the 1031 exchange option to avoid taxable gain. Many of
these benefits apply regardless of whether the project is a
conversion or new construction condominium. The
conversion of condominium units is governed by MCLA
559.204 and, except for the requirements of subsection (2),
that section does not apply to a business condominium
unit. The documentation requirements are identical to
those of a new construction condominium, except that
there are additional disclosure requirements set forth in
MCLA 559~ 184a(1)(e).

There are several issues that arise with respect to the
administration of mixed use condominiums. The primary
issues that arise in a mixed use development, whether in
a single building or in a community setting, are the
relationships that must be established between the different
uses. The residential use must not interfere with the
commercial use, nor may the commercial use disturb the
residential purchasers. Care must be taken in drafting the
bylaws that regulate the activities that are permissible in
the building or community, to make sure that one use does
not adversely affect the marketability of the other use(s).
Not only must this be addressed in the initial documentation,
but continuing control must be such that one association
or group of owners cannot subsequently alter the documents
to adversely affect another usage in the development.

It becomes necessary for the residential association to
define and understand the commercial uses. Initially, this
may be a marketing issue, as the initial documentation will
set forth the roles to be followed, which must be commercially
reasonable. It subsequently becomes a management issue
that will test the ability of each association to live in
harmony. Typically the residential association will have
voting control, but there will be certain defined issues that
will not be subject to majority vote. In order to protect the
commercial interest, implementation of these defined issues
will require the consent of the commercial association.
Rules and regulations for the commercial owners are in
place from the beginning, thereby protecting the expectations
of all owners.

Other administration issues that arise in the mixed use
condominium relate to the associations and assessments
that are found in all condominiums. The determination
must be made initially whether a single association should
be established for al~ uses in the condominium, or whether
separate associations should be established for the residential
uses and the non-residential uses in the project. In order
to preserve the independence of the different uses in a
mixed use setting, it is often necessary to create separate
associations that govern the particular use of the co-owners
in that association. As a result, each association can
govern its own members, and two or more associations can
work together to address issues affecting the entire building
or project. One use may also require more assessments
than another, thus Creating another reason to have separate
associations and separate budgets, while having coordinated
management. The following is an excerpt from a bylaw
provision in a live/work condominium. This can also be
used in a mixed use building and other mixed use situations.

Section 1. Re$i~Jential Use. No Unit in the
Condominium shall be used for other than
residential purposes and the Common Elements
shall be used only for purposes consistent with
single-family residential use, except as provided in
Section 2.

Section 2. Live/WorkTow.~.home Use. Live/Work
Townhome Units in the Condominium may be
used for residential purposes as defined in Section
1 of this Article and non-residential purposes as
permitted by these Bylaws, by the Condominium
Association Rules and Regulations, and as permitted
under Federal, State and Local laws and
ordinances. Co-owners of Live/Work Units shall
apply for and become a member of the Commercial
Association, a sub-association of the Condominium
Association, prior to using their Live/Work
Townhome for any non-residential purpose. Such
non-residential use shall be subject to approval of
the Board of Directors of the Condominium
Association, which approval shall not be
unreasonably withheld. Further, any co-owner
who uses their Unit for non-residential purposes
shall be subject to the assessments of the
Commercial Association and rules and regulations
made from time to time by the Commercial
Association. The assessments and rules and
regulations of the Commercial Association embody
the spirit and intent of the Downtown Business
District Ordinances and are subject to the approval
of the Board of Directors of the Condominium
Association.
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When mixed use projects encompass more than one
building, there may be mixed uses upon adjacent properties.
In this case, the project will utilize several master deeds that
will result in several associations. The associations will then
be combined under an omnibus association, which will
govern the entire development. In smaller developments,
it is often possible to avoid the extra layer of the omnibus
association and enter into an expense sharing agreement,
where one association will manage the common areas and
simply charge the other associations pursuant to a pre-
established budget. If an omnibus association is required,
its bylaws will administer the larger group, which will be
responsible for the community common elements~

Traditional neighborhood developments also require
special association documentation because of the variety
of housing types as well as commercial and mixed use
buildings in close proximity. The documentation must pay
special attention to the special uses, particularly with the
mix of uses that occur. As shown above, these documents
need both protection for the varied uses and flexibility to
accomplish the necessary community functions. It is
particularly important to promote the use of common
space, either for commercial or residential use. The TND
may also have civic buildings that require special use
restrictions. Another important aspect of traditional
neighborhoods is the architectural control that is necessary
to govern what is constructed in both use and appearance.
The traditional neighborhood development needs, more so
than many condominium communities, the governance
provided by proper documentation. As with other mixed
use development, smaller traditional neighborhoods may
be developed with a single association for the entire
property. This document must still take the mixed uses into
consideration. The documentation should protect the
commercial properties from being outvoted by residential
owners, and commercial properties will be assessed differently
than commercial property. Larger traditional neighborhoods
will have significant common areas that need to be
maintained to a commercial level. This may require separate
associations and restrictions combined under an omnibus
association as explained above.

it is important to give the association the tools it needs
to help maintain the community. These would include:

I. the ability to enforce the restrictions,

2. the ability to make capital improvements,

3. the ability to take on additional duties other
than simply maintaining common areas, and

4. the ability to vote and remove board members.

It is important to work with qualified engineers who
are experienced in condominium documents in any
development, but particularly in a mixed use development.
The engineer will be responsible for the Exhibit B drawing,
which consists of the title page, survey plan, site plan, utility
plan and flood plain plan, if the property is located in a
flood plain. In addition, for attached units, the Exhibit B
drawing will include floor plans and elevations. Only two
counties currently require plat engineering review of the
Exhibit B drawing, Wayne County and Oakland County.
During 2003, the Wayne County Plat Engineering
Department changed its review process and shortened it
considerably. As a result, the time for review has been
decreased from 2-3 months to 1-2 weeks. In Oakland
County, the plat review typically takes no more than 3 days
and, like the Wayne County review, is a truncated process.
Although no other county reviews Exhibit B drawings, it
is important to use the standards set forth in the Wayne
or Oakland County checklist to make sure that the drawing
complies with the statute and regulations. The important
issue regarding mixed use condominiums as it relates to
the Exhibit B drawing is the establishment of benchmarks
and corners, especially as they relate to existing urban
buildings. Often the existing buildings do not correspond
to the property lines and it is important to make sure all
discrepancies are identified in the survey and site plan.
Since the drawing does not reflect the uses, the Exhibit B
drawing should otherwise be established in the same
manner regardless of whether it is a mixed use or single
use development.

IV. New Trends

A. New Economy Towns

New Economy Towns ("NETs") are university district
neighborhoods specifically built to attract and retain the
emerging knowledge workforce, while economically
stimulating the surrounding neighborhoods. NETs effectively
leverage the resources of universities, employers and
government, while providing town building solutions. There
are a number of developers working with universities across
the country to establish NETs. The financial model for such
a program is based upon tax increment financing and
university asset privatization. The NET model occurs when
the university grants to the developer an exclusive contract
for the purchase of the land parcels comprising the area
designated as the NET district. The developer master plans
and achieves entitlements for the district with a view toward
building a town upon the university property. Once the
university property is privatized, the developer can obtain
tax increment financing ("TIF") to construct parking 
other infrastructure for the NET. Once the university
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facilities, residential and retail components of the NET are
complete, young people will be attracted to the district,
which in turn stimulates economic development. Upon
repayment of the TIF bonds, the privatized university
facilities are donated back to the university. Given the focus
on "cool cities," and the interest in town building and
economic development, the New Economy Town is
revitalizing university neighborhoods and stimulating
economic growth, which is attractive to the young workforce
that follows. More information regarding this program can
be found at v~vw.tbcollaborative.com

B. Transit Oriented Development

Transit oriented development is an emerging type of
development. The new transit systems that are being
developed are not productive unless the transit stations are
surrounded by pedestrian-friendly zones. Because of this,
local authorities are trying to get higher concentrated
developments into these locations. Transit oriented
development takes carefu~ planning and makes a prime
location for mixed use projects. They are best suited in
suburban locations built around the station area
development plans.

C. Retail Villages

Main street lifestyle centers are a popular form of retail
mixed-use development. These lifestyle centers are
approximately 100,000 to 300,000 square feet and will
include both indoor and outdoor spaces. These main street
lifestyle centers will have a mixlure of restaurants, bookstores,
entertainment, and lifestyle retailers. In rare cases, they
may contain a larger retail portion with more than I million
square feet. There is a trend of larger stores such as Wal-
Mart, Target, and Best Buy appearing in the larger retail
po~on in the mixed use properties. Specialty retailers will
also join the trend and will be in the main street lifestyle
centers as well. These main street settings can offer lower
common area costs and greater identity for the retailer.

This also gives retailers the advantage of controlling their
storefront design.

D. Offices and Hotels

Although the most recent trend has been more towards
residential and retail use in mixed-use development, offices
and hotels are also being brought into the blend. Offices
will not be a major force in mixed~use developments
because of high office vacancy rates. When the office and
hotel markets begin to increase, new offices will move
toward mixed use development. Because of this trend,
mixed use developments must stay flexible. Mixed use
design will involve low-cost Iow~rise office buildings.

E. Trends in Detroit and Southeast Michigan

Detroit is the center of new economic development,
which is building upon the successes of the stadium district,
university district, lower Woodward district and riverfront
district. The stadium district has grown past the development
of the lwo stadiums to the residential success of the Brush
Park development, which has resulted in several other new
residential developments. The new university district has
seen the development of several loft condominium projects,
starting with the Canfield Lofts, and continuing to grow
over the past several years. The lower Woodward district
has mixed use development, such as the Lofts at Merchants
Row on Woodward, the Compuware development and
numerous residential and entertainment developments on
lower Woodward and Broadway. The riverfront is anchored
by the redevelopment of the Renaissance Center and the
plan for the development of a riverfront park along the
Detroit River up to Belle Isle. Once these developments take
hold, along with the neighborhood development that will
occur in and around the city, they will stimulate further
growth in communities surrounding the city. Mixed use will
be an important part of this growth, as the trend in
southeast Michigan, as well as across the country, is to
create communities for the future.
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ACCESS TO MICHIGAN WATERS

by James Y. Stewart*

The conservation and development of the natural resources of the state are
hereby declared to be of paramount public concern in the interest of the health,
safety, and welfare of the people. The legislature is to provide for the protection
of the air, water, and other natural resources of the state from pollution,
impairment, and destruction. Constitution 1963, Art 4, Section 52.

Public access to Michigan waters has sparked significant
debate in recent years. Michigan has approximately 3,000
miles of Great Lakes shoreline, some 11,000 inland lakes
and more than 36,000 miles of rivers and streams.I Yet,
providing access to these waterways has become increasingly
controversial as more people seek access and less areas are
available for development. The access controversy has
pitted neighbor against neighbor (lakefront owners versus
backlot owners) and riparian property owners against local
municipalities (regarding regulation of the waters). This
article will address several water access issues which have
recently been decided by the Michigan courts.

Road Ends

In recent years, courts have considered the issue of
access at road ends (roads that terminate at the water’s
edge). This issue has been of particular importance to
lakefront and backlot owners surrounding Higgins Lake,

where the courts have been asked to resolve a number of
lawsuits concerning the use of these public road ends.~
During 2003, the Michigan Court of Appeals twice addressed
appeals concerning the use of road ends surrounding
Higgins Lake.~ These cases address the scope of the
public’s right to access the lake from roads that terminate
at the edge of Higgins Lake pursuant to dedicated plats.
The Higgins Lake Property OwnersAssociation and individual
plaintiffs brought th~se actions seeking declaratory
judgments to determine the permissible uses of these road
ends "by the public." Historically, owners of backlots in
these subdivisions, as well as members of the general
public, used the road ends for lounging, sunbathing, and
picnicking, and also moored boats and/or placed boat
hoists at the road ends. Plaintiffs argued that lounging,
sunbathing, picnicking, mooring boats and placing hoists
at road ends were beyond the scope of the dedications.
Plaintiffs sought to enjoin further use of the road ends for
these purposes.

* James Y. Stewart is a shareholder in the Birmingham office of Butzel Long, practicing primarily in the areas of corporate
and business law and admiralty and maritime law. Mr. Stewart also serves as general counsel for the National Marine
Bankers Association and Michigan Boating Industries Association. He has extensive experience in riparian rights issues
and dealing with state and federal agencies on waterfront development projects. He currently serves as the Chairman
of the Water Law Committee of the Real Property Section of the State Bar of Michigan.
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The controlling authority on the use of these dedicated
road ends isJacobs v Lyon Township, 181 Mich App 386,
448 NW2d 861 (1989), vacated 434 Mich 922 (1990),
(after remand), 199 Mich App 667; 502 NW2d 382 (1993).
In Ja¢obs, the court held that the intent of the dedicator
controls the scope of the dedication. "The intent of the
dedicator is to be determined from the language used in
the dedication and the surrounding circumstances." Jacc~bs,
at 672, citing Theis and Bang v Forman, 244 Mich 571,
576~ 222 NW 96 (1928). Publicly-dedicated streets that
terminate at the edge of navigable waters are generally
deemed to provide public access to the water.4 Members
of the public who gain lawful access to navigable waters
have a right to use the surface of the water in a reasonable
manner for such activities as boating, fishing, and swimming.
Included in the public’s right of navigation is the right to
anchor boats temporarily,s The right of a municipality to
build a wharf or dock at the end of a street terminating
at the edge of navigable waters is based upon the presumption
that the platter intended to give access to the water and
permit the building of structures to aid in that access.6 The
extent to which the right of public access includes the right
to erect a dock or boat hoist or the right to sunbathe and
lounge at the road end depends on the scope of the
dedication~7

The Jacobs court considered the circumstances that
existed at the time of the dedication. In Jacobs the plat
was dedicated in 1902. There was evidence presented that
members of the public had used the area for the disputed
uses as far back as the 1920s. Yet, the Jacobs court
concluded the activities were not within the scope of the
dedication. The testimony of the witnesses also indicated
that during the 1920s and 1930s few people lived in the
area and that those who did freely used the entire lakefront
area for recreational purposes and for access to the lake.
Therefore, there was no indication that such activity was
restricted to the road ends. in fact, the court reasoned that
because of the small number of people living in the area,
there seemed to have been no need to provide for, or to
restrict, the activities of the public to the road ends. Thus,
to the Jacobs court, it appeared likely that there was no
intent by the platter in 1902 to include, as part of the
dedication of the roads to the public, anything more than
access to the lake. Under the circumstances, the Jacolos
court affirmed the trial court’s finding that the scope of the
dedication permitted the installation of one non-exclusive
dock at the end of the each road terminating at the lake,
as well as the right of the public to reasonable use of the
water for boating, swimming and fishing. The Jacobs court,
however, reversed the trial court regarding the shore activities
and the erection of boat hoists, concluding that such uses
were not intended by the platter and that the trial court’s

findings in that regard were not supported by the record
and were clearly erroneous.

in both of the 2003 cases, the Court of Appeals
rejected the plaintiffs’ argument that the Jacolos court was
dispositive, but instead specifically inquired into the facts
of each case. After review, the court in both cases was
unable to distinguish the dedications at issue from gacobs
"in a meaningful way.’’~

Although the defendants again presented evidence
that the road ends had historically been used for the
disputed activities, in each case the court decided that, in
light of the sparse population of the area at the time of
the dedications, it was reasonable to conclude that the
dedications intended nothing more than access to the lake.
Both courts also rejected the claim that "meaningful
access" must necessarily include shore activities. The
Higgins 19 court noted such a broad interpretation of the
dedication language could frustrate the purpose of giving
public access. If road ends were appropriated to private
use by a few individuals, owners would not be inclined to
dedicate such roads to public use. If the owners wanted
to dedicate the road ends to private use, they are free to
do so at the time of the dedication.

In Higgins I, the court also rejected the defendant’s
reliance on Dobie v .Morrison, 227 Mich App 536 (1998),
in arguing that the historical uses of the road ends are
relevant to the determination of the scope of the dedication.
The Dob~e case involved the rights of backlot owners to
use a park dedicated to "the use of the owners of lots in
this plat which have no lake frontage." The Dobie court
held that the language was more consistent with the grant
of an easement, rather than a grant of fee ownership rights.
The court then examined the scope of the defendant’s
easement. The trial court concluded that the defendants
could use the park as they had done "traditionally and
historically." Dobie at 541. The trial court allowed picnicking,
swimming, fishing, and sunbathing as permissible uses,
The Court of Appeals affirmed the lower court’s decision,
The Higgins I court concluded that a park, as in the Dobie
case, was not the same as a right-of-way. Also, the intent
to the platter should be determined with reference to the
language used in connection with the facts and circumstances
existing at the time of the grant. Accordingly, the court
decided that, in the absence of evidence that the historical
uses of the road ends were contemporaneous with the
dedication, the road end activity occurring after the dedication
is not helpful in determining the dedicator’s intent, These
principles were emphasized again in Higgins 11.1°

Under the circumstances, any developer who intends
to dedicate a road end to the public should clarify the
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nature of the access to be provided and what, if any, shore
activities will be allowed. Clarity at the time of the
dedication will avoid problems over the years when uses
change or intensify.

Easements

As an alternative to road end access, some developers
have granted easements to backlot owners to provide
access to the water. The use of easements for this purpose
raises a question about whether an easement would be an
impermissible severance of riparian rights.t1 In Thompson
v Enz, the Michigan Supreme Court held that "riparian
rights are not alienable, severable, divisible or assignable
apart from the land which includes or is bounded by a
natural water course." Was an easement an impermissible
assignment or severance of the riparian rights from the
land? Although not directly clarifying the issue, the Michigan
Supreme Court recently provided some insight into the
matter.

In Little v Kin, 468 Mich 699, 2003, 664 NW2d 749
(2003), the Michigan Supreme Court addressed an access
issue involving a specific easement granted by one property
owner to another. The dispute involved a subsequent
riparian property owner and the neighboring non-riparian
"backlot" owners. The case addressed the backlot owner’s
right to construct and maintain a dock on Pine Lake. The
subsequent riparian owner attempted to force the removal
and prohibition of additional construction of a dock built
by the backlot owner. The Michigan Supreme Court upheld
the judgment of the Court of Appeals and remanded the
case to the trial court for further proceedings.

In 1974, CA Muer Corporation subdivided its property
(former site of a restaurant) on Pine Lake into two columns
of three lots each. The frontlot owners were provided
exclusive use of 33’ of shoreline. In a duly-recorded
easement, the backlot owners were provided a non-exclusive
permanent easement over the remaining 66’ of shoreline
"for access to and use of the riparian rights to Pine Lake."
It is this easement that was the subject of the dispute
between the parties in the Little case.

Plaintiffs Robert and Barbara Little purchased a
frontlot in 1977. Defendants Steven and Rosalyn Kin
bought a backlot in 1995. In 1988, the Kins’ predecessor
built a dock on the 66’ easement. The predecessor used
the dock for launching their boat, sunbathing and picnicking.
These activities were similar to those activities sought by
the backlot owners in both Higgins Lake cases. The Kins
continued to use the boat dock for these purposes after
purchasing their lot.

In 1998, the plaintiffs filed an action to require removal
of the dock and to prevent the building of future docks by
defendants and to obtain a declaration of defendants’
rights under the easement. The trial court granted summary
disposition to plaintiffs, holding that "an easement permits
only a right of access to and use of the lake and cannot
confer the right to construct a boat dock." Reversing the
trial court, the Michigan Court of Appeals held that "while
full riparian rights in ownership may not be severed from
riparian land and transferred to non-riparian backlot owners,
Michigan law clearly allows the original owner of riparian
property to grant an easement to backlot owners to enjoy
certain rights which are traditionally regarded as exclusively
riparian."1~ The court provided no citation, but made the
statement unequivocally.

The Michigan Supreme Court agreed with the Court
of Appeals, but clarified the trial court’s duties on remand.
This clarification modified the approach previously utilized
by several courts, including the Michigan Court of Appeals,
when determining the intent of the grantor. The Court of
Appeals had instructed the trial court to determine the
intent of the grantor from the language used and the
surrounding circumstances at the time of the grant. This
was basically the same standard of inquiry as that used
in the plat dedications of road ends. The Michigan Supreme
Court made it clear that in determining the intent of the
grantor of an easement, the instructions of the Court of
Appeals were incorrect. Citing Gawrylal¢ v Cow/e, 350 Mich
679, 86 NW2d 809 (1957), a case involving a deed 
conveyance, the Michigan Supreme Court held if the
easement is plain and unambiguous, no further inquiry is
permitted and the easement is enforced as written. If the
easement is ambiguous, extrinsic evidence may be used to
determine the scope of the easement. Therefore, unless the
easement is ambiguous, there is no review of the surrounding
circumstances at the time of the dedication, and thus there
is no need to find evidence of the historic uses of the
property or even the specific intent of the grantor at the
time of the dedication.

The Michigan Supreme Court went on to indicate that
if the trial court determines that the easement grants
defendants the right to construct or maintain a dock, it
must determine whether the dock is necessary for defendants’
effective use of the easement and whether the dock
unreasonably burdens plaintiffs’ property. Although not
specifically addressed, presumably, such an easement
could not also be used to create an unreasonable use that
would overburden the lake in violation of the ownership
rights of other riparian owners.13

The Little case supports the ability of a riparian owner
to grant an easement to third parties to enjoy certain
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riparian rights. As indicated above, in Thompson v Enz,
379 Mich 667, 687; 154 NW2d 473 (1967), the Michigan
Supreme Court held that "riparian rights are not alienable,
severable, divisible or assignable apart from the land which
includes or is bounded by a natural watercourse." This left
open the question of whether an easement to enjoy riparian
rights violated the prohibition on severing riparian rights.
Although the court did not directly address that issue, the
Michigan Supreme Court upheld the Court of Appeals
position that Michigan law clearly allows the owner of
riparian property to grant an easement to enjoy certain
riparian rights. The Supreme Court’s decision also clarifies
the standard of review to be used by the courts when
determining the intent of the grantor. Again, a developer
must be quite clear in the language used to grant an
easement to use Michigan’s waters.

The Little analysis was again utilized by the Michigan
Court of Appeals in Dyball v Leanox, 2003 Mich App
LEXIS 2907. The court in Dyball analyzed an easement
"for the purposes of ingress and egress to and from the
premises in which they may have an interest to the water’s
edge of Lake Fenton." The court held that the plain
language of the easement does not suggest that the right
to maintain a dock is within the scope of the easement.
The terms ingress and egress to the water’s edge do not
evidence an intent to grant a right to construct and
maintain a dock, a right typically reserved to riparian
owners. According to the court, the easement was only
granted for access or ingress and egress to the lake and
cannot be expanded. Therefore, if a developer intends to
grant a third party the right to construct and maintain a
dock, the grant must be very specific.

Regulation

Little more than a decade ago, the Michigan Supreme

Court considered two other cases that affected access to
Michigan’s lakes. These cases did not directly involve a
dispute between frontlot and backlot owners, but rather
riparian property owners and local townships. The cases
involved local authority to regulate by ordinance boat
docking and launching~4 and to zone riparian rights. Is In
Square Lake Hills Condo Ass’ n, Bloomfield Township had
passed an ordinance that controlled the number of boats
docked and launched on Square Lake. The ordinance
limited township riparian property owners with a minimum
of 150’ of lake frontage to launching and docking one motor
boat. This ordinance effectively limited an easement granted
by a frontlot owner to certain backlot owners. The court
held that townships have the authority, under the Townships’
Ordinance Act, to enact ordinances regulating boat docking

and launching on inland lakes to protect the public health,
safety, and welfare of persons and property within a
township.16

The issue of whether a township has the authority to
zone riparian rights was decided in Hess v West Bloomfield
Twp, 439 Mich 550 (1992). The Pine Bluff Estates
Association sought to convert its pie shaped lot that
abutted Pine Lake into a private park and beach for its
members’ use. The township board granted approval for
the site plan and special use permit and allowed two boats
to be moored at a dock to be constructed. The association
agreed with the boat restriction at the time, as few backlots
were developed. Approximately a decade later, however,
the association sought to amend its special use permit to
increase the mooring capacity to eleven boats. The township
board denial of the request led to litigation.

The Hess court held that the Township Rural Zoning
Act does allow townships the right to regulate riparian
rights, such as dockage of boats, as part of their zoning
power. Therefore, after Square Lake Hills Condo Ass’ n
and Hess, townships have the authority to regulate boating
activities under their police power,17 and authority to
directly regulate riparian rights under their zoning power.lS
While these cases would seem to have definitively determined
the authority of local townships to regulate access to local
bodies of water, this may not be the last litigation involving
the subject of local regulation. In both cases the court did
not address the issue of preemption. In the Hess case, the
court found the issue was not properly raised in the lower
court.19 In the Square Lake case, the issue of preemption
was unnecessary to the court’s decision. 2° Under the
circumstances, we might anticipate future litigation involving
the issue of preemption.

Conclusion

In conclusion, it is clear that any developer who is
developing lakefront property should be very precise in the
manner in which it grants access to the public or backlot
owners. This is specifically the case for any grant intending
to allow for the construction and maintenance of a dock.
Moreover, until the issue of preemption has been specifically
decided by the courts, any grant should be consistent with
local ordinances.

Endnotes

Boasting About Michigan Boating, based on information
supplied by the Michigan Department of Natural
Resources.
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TAX-DEFERRED EXCHANGES
OF SECOND HOMES AND
MIXED-USE PROPERTIES

by Michael A. Luberto*

Like many investors, you may be at an age of peak
earning capacity, and a bit skeptical about investing in the
recently-volatile stock market. Currently low interest rates,
while great if you’re borrowing money, don’t provide much
of a return on investments in bonds, money-market accounts,
etc. You may also be starting to think about retirement.
With this perspective, it isn’t surprising that many people
are continuing to buy vacation and second homes. Some
sell another piece of real estate to buy a second home,
raising questions about the federal income tax consequences
of their real estate deals.

In this article, we’ll explore your ability to defer, or
possibly avoid, recognition of capital gains under federal
tax law upon the sale of vacation and second homes. We’ll
also consider the exclusion or deferral of recognition of
capital gains on the sale of "mixed-use" properties (those
that are used for both a personal residence and for either
active use in a trade or business or held for investment).

Sale and Purchase of Vacation
and Second Homes

Vacation and second homes are frequently exchanged,
both as the property disposed of (the relinquished property)
and as the property acquired (the replacement property).
You may have used the relinquished property frequently,
or not at all. If you used it infrequently, you may or may
not have offered the property for rent. You may want to
own a replacement property that you will use as a vacation
or retirement home sometime in the future. There are
different sections of the Internal Revenue Code that must
be considered when you sell or buy a second home.

Section 121. First, you should look at Internal Revenue
Code Section 121 with respect to the second home you’re
selling.I Under that Section, regardless of your age, you
can exclude up to $250,000 ($500,000 if you’re married
and file jointly), of gain on the sale of your principal

© 2003. All rights reserved

* Michael A. Luberto is President of Investment Protection Exchange Services, LLC and Vice President - Commercial
Services & General Counsel of Chirco Title Company in St. Clair Shores, Michigan. He graduated cure laude from
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Conveyancing.
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residence. You must have owned and used the relinquished
property as your principal residence for 730 days of the
previous 5 years.~ If you owned and used it as your principal
residence for less than 2 years, you still may exclude a pro
rata amount of the possible $250,000 (or $500,000)
exclusion. However, you can’t take advantage of the gain
exclusion under Section 121 more than once every two
years.3 If you meet the ownership and occupancy
requirements, and haven’t excluded gain on another
residence in the last 2 years, up to $250,000 (or $500,000
if you’re married and file jointly) of your gain on the sale
is excluded from federal income taxes.

Section ~1031. If you can’t qualify under Section 12 I,
or if your gain is more than $250,000, you may be able
to defer your gain under Section 1031 of the Internal
Revenue Code.~ Under that Section, no capital gain will
be recognized on the transfer of property "held for productive
use in a trade or business or for investment" if you exchange
the transferred property for other "like-kind" property,s You
must meet some general requirements to fully defer
recognition of capital gains under IRC Section 1031. One
of the requirements is that your relinquished property and
your replacement property must be held for either:

(a) productive use in trade or business, 

(b) investment.6

if you meet this test, you can exchange almost any
real estate for almost any other real estate. However, there
is no definitive authority on the exchange of second homes.
The main issue under IRC Section 1031 is whether the
property is held for investment, or whether it is held for
personal use. A second home may be considered held for
investment if your personal use is limited, and if you rent
the property to others. Whether or not you intend to hold
a property for investment is determined at the time of the
exchange.~

Section 280A. One factor that may be involved in
determining whether you hold the property for personal use
is your treatment of the property under Section 280A of
the Internal Revenue Code.8 Section 280A covers the
deductibility of losses from second homes. Under that
section, you can deduct losses from your second home if
you don’t use it as a residence during the tax year in
question. It’s considered your residence (and thus, the
losses not deductible) if you use the property for personal
use for more than the greater of (a) 14 days, and (b) 
of the number of days during the year that the property
was leased at a fair market rent. If you’re able to deduct
your losses under Section 280A, then you may.be able to

establish that you intended to hold the property as an
investment for purposes of Section 1031.

If you’re not able to deduct losses under Section 280A,
you may still be able to support your investment intent for
the property.

The definition of "like-kind" property under the Treasury
Regulations provides that "unproductive real estate, held
by one other than a dealer for future use or future
realization of the increment in value, is held for investment
and not primarily for sale."9 Under that definition then, you
could argue that you bought your second home for future
appreciation in value, even if you did not rent it to others.

In a 1981 private letter ruling, the IRS permitted
deferral of capital gains taxes where the taxpayer established
that he intended to hold the relinquished property for an
investment and for personal use.~° The taxpayer in that
ruling occupied the property for 10 days a year to perform
maintenance on it. The IRS wrote that "(t)he house and
lot you acquire in this trade will be held for the same
purposes as the properties exchanged therefore: to provide
for personal enjoyment of the community and to make a
sound real’estate investment." While the letter ruling only
protects the taxpayer involved and only applies to the
particular facts of that taxpayer’s situation, it does appear
to be consistent with the position that personal use alone,
particularly for performing repairs and maintenance, will
not taint an exchange under Section 1031.

Establishing Qualified Investment Intent

Steps you may take to help establish your intent that
the property to be exchanged is held for investment or
productive use in a trade or business ("qualified use")
include the following:

First, limit your personal use in the 1-2 years before
your exchange (in the case of your relinquished property),
and inthe 2 years after your exchange (in the case of your
replacement property).

Second, rent the property for a fair market rent during
the same time period. You should be able to put restrictions
on the leasing of your second home, such as restricting pets,
smoking, the number of adults per night, etc.

Third, when acquiring a replacement property, you
could write to your attorneys and accountants and notify
them that you intend to hold the property as an investment,
and why.
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Fourth, be careful how you characterize the transaction
in other documentation. For example, are you financing
the purchase of the replacement property with conventional
owner-occupied financing? Or, are you aggressively claiming
an additional homestead exemption for property taxes to
try to save money? You should be consistent in your
approach to the transaction.

Converting a Personal Residence
to a Qualified Use Property

You may decide to rent out the home you built for
retirement. Your personal residence may be eligible for an
exchange if you abandon your personal use11 and then hold
it for rental income and/or appreciation in value for a
sufficient time period prior to the exchange.

There isn’t much guidance on the length of time
needed to hold a property for investment before you can
do an exchange. In one case, the taxpayer conducted an
exchange to defer a loss, the amount of which was disputed
by the IRS. Because the sales market was slow, the
taxpayer had leased his personal residence for 3 months
when he disposed of it in an exchange, The IRS didn’t
challenge the length of time the property was rented.~
However, if you plan to rent the property for a short period
of time and then exchange it, the plans for the exchange
should not be firm at the time of your conversion to rental
use.

Many commentators suggest a rental period of one
year before conducting an exchange, but there is no
authority on point for this. Looking at other sections of the
Internal Revenue Code may provide some clues. Section
280A refers to a "qualified rental period" for purposes of
determining deduction limits, which is defined as a
consecutive period of 12 or more months that begins or
ends in the taxable year, or less than 12 months that begins
in the taxable year and at the end of which the property
is sold or exchanged, and during which the property is
rented or offered for rent. Similarly, cases decided under
IRC Section 165,1a which governs the deductibility of losses
generally, should be considered.~4 For instance, the property
must actually be leased, not just offered for lease.lS Renting
the property to a relative for an amount below market won’t
qualify for an exchange.16 Your exchange won’t withstand
scrutiny if you remodel your property and immediately sell
it, without the intention to lease it after the remodeling?~

Note that if you convert your personal residence to an
investment property, you may not have to conduct an
exchange if your gain is less than $250,000 (or $500,000

if you’re married and filing jointly) and you otherwise meet
the requirements of IRC Section 121.

Suppose you and your spouse buy a home, and live
in it for 2 years. You move out, and rent the property to
a third person at a fair market rent for another 2 years.
You then sell the home for $1,000,000, and have an
adjusted tax basis of $200,000. Your gain is $800,000.
If you obtain a replacement property for $300,000, can
you use IRC Section 121 to exclude the first $500,000 and
IRC Section 1031 to defer the capital gain on the $300,000
balance? The transaction seemingly qualifies under both
Section 1031 and Section 121, but there is no clear
guidance.

Converting an Investment Property
to a Personal Residence

You might decide to exchange real estate for a
condominium in a golf resort, or some other replacement
property that could make an attractive retirement or
vacation home. The requirement that, at the time of the
exchange, you intended to hold your property as an
investment also applies to your replacement property. You
can change the property to personal use, without jeopardizing
your exchange, if you can demonstrate that, at the time
of the exchange, you did not have the firm intention to
convert the property to personal use.18The IRS has ruled
that 2 years is a sufficient period of time to hold a
replacement property for investment before using it
personally.19 Unfortunately, the ruling did not address
whether a shorter period would qualify. As a result, if your
replacement property is vacant land, you should delay
construction and the hiring of an architect until a sufficient
amount of time has passed. If it is improved real estate,
rent it to a third party and, at a minimum, try to meet the
requirements of Section 280A.

Suppose you are able successfully to change your
replacement property from an investment to a vacation or
retirement property. If you reside in the property for 2 out
of 5 years, you could later sell the property, and qualify
for gain exclusion under Section 121.

Exchanges of "Mixed-use" Properties

Some properties are "mixed-use" because they are
used for both a personal residence and either in a trade
or business or as an investment. Think about the typical
family farm, with a personal residence on a portion of a
large plot used to grow crops or raise livestock. Or a duplex,
where you live in one side, and rent out the other.
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If you dispose of your mixed-use property, you may
be able to qualify for tax deferral under Section 1031 and
gain exclusion under Section 121.20 A few things to
remember. First, you should allocate the value of the
property between the portion that is your personal residence,
and the other portion that you use in a business or hold
for investment. Presumably, you can use any reasonable
allocation, such as an appraisal, the square footage of the
different uses, the number of units, etc.

Second, your exchange agreement and other documents
should cover only the investment portion of the property.
The legal description should specifically describe only the
property used in a business or held as an investment. You
can refer to unit numbers or attach a floor plan or survey
if necessary. Similarly, you should use separate closing
statements for the personal use and investment portions
of the property.

Third, you should report the disposition to the IRS as
two distinct deals. You should use IRS form 2119 to report
the sale of your residence, and IRS form 8824 to report
the exchange of your qualified properly. IRS form 2119
includes instructions for allocating the price, closing costs
and adjusted basis between the two transactions.

Fourth, if the property is a farm, or other residence with
adjacent acreage, consider delineating the properties with
separate legal descriptions, and possibly with a fence.

Fifth, if both portions of your mixed-use property are
subject to the same debt, there is no current guidance for
how you allocate the debt between the two uses. You could
probably make a good argument for allocating the debt
in the same manner as the allocation of the purchase
price. 21 Beware, however, that the regulations regarding
exchanges of multiple properties are instructive; they require
that the debt first be allocated to the qualifying properties
in the exchange to the extent of their fair market value,
and any remaining debt is then allocated to the other
properties in the transaction. It is not clear whether the IRS
would apply the multiple property regulations to the
disposition of one mixed-use property.

Conclusion

There are numerous tax planning options for your
second home and mixed-use property. The key thir~gs to
remember are:

i. Your intention for the property at the time of
an exchange is critical.

During the 1-2 years before and after an
exchange, limit your personal use of the
property, and rent it to others for a fair market
rent.

Pay attention to the details of the exchanges;
consistently characterize the transaction as
an investment by avoiding owner-occupied
financing, etc.

Consider your tax planning opportunities under
IRC Section 121.

If you have a mixed-use property, consistently
distinguish between the personal residence
portion and the business / investment portion,
using a reasonable allocation method.

Endnotes

I. 26 USC §121.

2. 26 USC §121(a).

3. 26 USC §121(b)(3).

4. 26 USC §1031.

5. 26 USC §1031(a)(I).

6.1d.

7. Klarkowski u. Comm., TC Memo 1965-328, aff’d 385
F.2d 398 (CA7 1967).

8. 26 USC §280A; Starker v U.S., 602 F2d 1341, 1350
(CA9 1979).

9. Treasury Regulation §l.1031(a)-l(b).

10. Private Letter Ruling 8103117.

11. Revenue Ruling 57-244.

12. Bundren, TC Memo 2001-2, No. 14171-98.

13. 26 U$C §165.

14. See, Starker v. U.S., 602 F2d 1341, 1350 (gth Cir
1979).

15. Cowles v. Comm., TC Memo 1970-198.

16. Barranti v. Comm., TC Memo 1998-427.

17. Mitchell v. Comm., TC Memo 2001-269.

18. Click v. Comm., 78 TC 225 (1982).

19. Private Letter Ruling 8429039.

20. Revenue Ruling 59-229, 1959-2 CB 180.

21. Treasury Regulation §1.1031(j)-1(b)(2)(ii).



MICHIGAN REAL PROPERTY REVIEW Spring 2004 - Page 39

CASE COMMENTS

Integration Clause Precludes Fraud Claim

In McKinney v Shepherd (COA docket no. 241100),
the Michigan Court of Appeals, in an unpublished opinion,
held that a silent fraud claim is not actionable against a
defendant seller of property where defendant had no duty
to disclose to the plaintiff buyers. Plaintiffs purchased a
home and property from defendant and later filed suit
alleging fraud and silent fraud for alleged misrepresentations
regarding the availability of a boat slip and the property’s
proximity to over the road vehicle (ORV) trails. Plaintiffs
alleged defendant committed silent fraud by failing to
inform plaintiffs that she was involved in litigation that
sought to increase the number of mooring spaces. The
court pointed out that the parties’ purchase agreement
contained an integration clause, which stated that no
promises existed between the parties other than made in
writing and signed by the parties. Plaintiffs could not argue
they relied on representations made outside the purchase
agreement because of the agreement’s merger clause and
because they did not allege invalidity of the purchase
agreement on grounds of fraud. The court affirmed the trial
court’s order granting summary disposition in favor of
defendant with respect to plaintiffs’ fraud claim and also
affirmed its decision with respec~ to the silent fraud claim,

holding that no valid claim existed because defendant had
no duty to disclose information concerning the litigation
she was involved in.

Summary Disposition is Not Properly Granted
Where Both Parties Can Show Continuous

Marketable Title Under the
Marketable Record Title Act

The plaintiffs in Lysogorski v National City Mortgage
Co, et al (COA docket number 244375) filed a quiet title
action against defendants. The Michigan Court of Appeals
reversed the trial court’s order granting summary disposition
in favor of defendants and dismissing plaintiffs’ claim
under the Marketable Record Title Act ("MRTA’). The
court found that both plaintiffs and defendants could show
an unbroken chain of title for over 40 continuous years in
accordance with the MRTA. In such cases, the court held
that summary disposition is not proper and the parties’
claims must proceed and be resolved using further property
law principles. The court also held that summary disposition
was not proper where plaintiffs objected to the authenticity
of a warranty deed presented by defendants. The court held
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that factual issues existed regarding the deed and the trial
court erred in granting summary disposition in light of such
material issues of fact.

Restriction Limiting Property
to Residential Use Upheld

In Matthews v Winstaniey, et al (COA docket number
242472), the Michigan Court of Appeals upheld a deed
restriction that limited plaintiffs’ property to residential use.
Plaintiffs filed this declaratory judgment action seeking to
invalidate the restriction. Plaintiffs alleged that extensive
changes in the neighborhood had occurred and that the
residential-only restriction no longer served any useful
purpose. In further support of their argument, they argued
that nearby subdivision property had changed from residential
to commercial use and that the surrounding zoning was
commercial. Finally, they argued that defendants would
not be harmed if the restriction was removed. The Court
of Appeals disagreed and concluded that lifting the restriction
would harm the residential environment of the property and
the existing residences. The Court of Appeals agreed with
the trial court and held that plaintiffs failed to show a
genuine issue of material fact as to whether conditions
existed that would warrant removing the restriction or that
would prevent a court from enforcing the restriction. The
court determined that plaintiffs failed to show that the
subdivision had been eradicated or that the lots were unfit
for residential use.

with respect to the property. Although the court agreed that
the land contract is an executory contract for purposes of
state law, it concluded that the subject property did not
become part of the bankruptcy because the debtor failed
to redeem the property within the statutory period of 90
days, which expired prior to filing for bankruptcy. Because
the debtor had no rights in the property, the stay did not
apply to the land contract property. The court held that
if the debtor had filed bankruptcy before the redemption
period had expired, the automatic stay provisions of federal
law would not toll the redemption period.

Municipalities are not Subject to the
Platting Requirements of the

Land Division Act that Apply to Proprietors

On December 15, 2003, Attorney General Mike Cox
(Opinion No. 7145) found that municipalities are not
deemed proprietors under the Land Division Act and are
thereby not subject to its platting requirements. The Land
Division Act ("the Act") requires proprietors who wish 
divide tracts of land to make preliminary plats, obtain
surveys, and seek governmental approval of the plats. The
Attorney General, in reviewing the Subdivision Control Act
of 1967, the Plat Act of 1929, and the Municipal Blighted
Area Rehabilitation Act of 1945, held that like these Acts,
the intent of the legislature indicates that a municipality
is not a proprietor as defined under the Act and is not
subject to its platting requirements.

Bankruptcy Stay Does Not Toll
State Statutory Redemption Period

In the bankruptcy case of In re: Lincla l-lorton (Case
Number 03-61750), the debtor purchased property from
creditors on land contract. The creditors filed a land
contract foreclosure action in district court and obtained
a judgment on May 5, 2003, without obtaining a writ of
restitution or order of eviction. On August 5, 2003, more
than 90 days after the creditors had obtained their judgment,
the debtor filed Chapter 13 bankruptcy. In response, the
creditors filed a motion for relief from stay. The Debtor
responded by arguing that the land contract was an
executory contract that can be assumed and cured within
a reasonable time during the Debtor’s bankruptcy plan.
The United States Bankruptcy Court for the Eastern District
of Michigan stated that the creditors’ right to a lift of stay
is governed by federal law; however, state law governs
determinations of the parties’ respective rights and remedies

Condominium Association’s Actions are Deemed
Valid, Rendering Plaintiffs’ Claims Against the
Association Moot Where Condominium Bylaws
Amended to Validate the Association’s Actions

In Welch v Rocky Top Ridge Condominium Assoc
(COA docket number 243133), the Michigan Court 
Appeals affirmed in part the trial court’s decision granting
defendant’s motion for summary disposition. Plaintiff
owners filed suit alleging that the condominium association
breached its fiduciary duties by not enforcing the bylaws.
Subsequent to the filing of plaintiffs’ complaint, the
Association sent notice to all co-owners that a special
meeting was scheduled to occur. At the meeting, a vote
was held and certain provisions of the bylaws were amended,
making plaintiffs’ claim against the Association moot.
Defendant moved for summary disposition and the trial
court granted the motion. The trial court, without explanation,
declined to grant defendants’ request for attorney fees and
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costs. The Michigan Court of Appeals agreed with the trial
court that plaintiffs failed to show a genuine issue of
material fact. Plaintiffs failed to show what damages they
sustained as a result of the Association’s actions and how
the amendments to the bylaws were not properly made.
The court noted that proper notice had been given to all
co-owners of the special meeting. Mortgagees’ notice and
approval was not required as the Association obtained an
opinion from a licensed real estate appraiser that the
amendments would not affect the rights of the mortgagees
or the value of the property. Because the amendments were
properly made, plaintiffs’ claims were moot. With respect
to defendants’ request for attorney fees, the court, citing
MCL 559.207, held that the association is entitled to
recover its reasonable attorney fees and costs where the
condominium documents allow for such recovery. The
condominium documents at issue did provide for the
recovery of costs and attorney fees; therefore, the court
remanded the matter to the trial court for relconsideration
of defendant’s request.

Multiple Contempt Fines Will Not Be Issued for
Multiple Injunction Violations Where Only One

Contempt Judgment Has Been Entered

In Sturm v Faughn (COA docket number 241707),
plaintiffs and defendant, having a past litigious relationship,
once again came to court on plaintiffs’ claims that defendant
violated a court injunction concerning the parties’ respective
property rights and an easement on defendant’s property
for use by plaintiffs. The trial court entered a contempt
judgment against defendant and fined him $250 for each
of the 49 violations of the injunction. The trial court also
ordered that defendant pay plaintiffs’ attorney fees and
money damages in the amount of $45,000 for emotional
damages and damages for interference with quiet enjoyment
of their property. The Court of Appeals affirmed in part
and reversed in part. It held that the trial court properly
found defendant in contempt, but that defendant could
only be fined under the plain language of the statute the
$250 one time, for the one judgment entered by the trial
court. Although defendant argued that the contempt
judgment should be reversed because the trial court failed
to identify which standard of proof it applied in making
its determination -- civil or criminal -~ the court held that
the failure to indicate which standard it was applying was
harmless. With respect to the issue of damages, the court
concluded that the trial court’s award of $45,000 in
damages was reasonable and supported by the record.
Finally, a review of the reasonableness factors entitling one
to an award of its attorney fees demonstrated that the trial

court did not err and an order awarding plaintiffs their
attorney fees was proper.

Whether Particular Roads Were Within
Subdivision Was a Question of Interpretation

of the Applicable Ordinance

In First Dewitt II, LLC v Charter Township of Dewitt
(COA docket number 243217), the Michigan Court 
Appeals reviewed the plain language of the Dewitt Township’s
zoning ordinance and held that the township did not have
authority to require plaintiff to construct sidewalks along
the outer boundary of a proposed subdivision. The court
reviewed the applicable township ordinance and held that
a common sense interpretation dictated that the word
"streets" referenced in the ordinance referred to streets
within a subdivision and did not include Airport and Stoll
Roads. The court rejected the township’s other argument
that it had autho~:ity to require sidewalk construction under
the catchall provision concerning sidewalks. The court
interpreted this provision as dealing solely with the physical
characteristics of sidewalks.

General Contractor’s Release of Claim
Against Subcontractor Also Discharged

Subcontractor’s Surety’s Obligations

In Will H. Hall & Son, Inc v Capitol Indemnity Corp,
__ Mich App __; __ NW2d __ (2003), (COA
docket number 239772), plaintiff, the general contractor
in a government construction project, sued its subcontractor,
Ace Masonry ("Ace") and the subcontractor’s surety,
Capitol Indemnity ("Capitol") which had issued 
performance bond for the project. A trial conducted in the
trial court resulted in a directed verdict for Capitol.
Subsequently, plaintiff and Ace stipulated to a settlement
on the record. Thereafter, plaintiff filed, its first appeal with
the Court of Appeals seeking to overturn the trial court’s
directed verdict. The Court of Appeals reversed and
remanded, holding that the issues presented should have
been submitted to the jury. Returning to the trial court,
Capitol filed a motion for summary disposition and argued
that since plaintiff agreed to dismiss its action against Ace,
it, as surety for Ace, was also released from the suit. It
claimed that plaintiffs actions as 0bligee of releasing the
principal, Ace, resulted in discharge of Capitol and its
obligations. The trial court agreed and granted Capitol’s
motion for summary disposition. Plaintiff appealed this
issue and argued that Capitol’s argument regarding discharge
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of its obligation was barred by resjudicata as it never raised
the argument in the first appeal. The Court of Appeals
disagreed and stated that Capitol could not properly argue
that the settlement discharged its obligation in the first
appeal. In addition, the court, citing the Restatement, held
that where the obligee discharges the principal, the surety
is also discharged. There being no evidence on the record
to suggest any evidence sufficient to reach a contrary
conclusion, the court affirmed the trial court’s summary
disposition order in favor of Capitol.

a capped oil well on plaintiffs’ property and began drilling,
plaintiffs objected and filed suit. Under Michigan case law,
a property owner can sever subsurface rights from the
surface estate. Here, plaintiffs argued that defendant’s
subsurface rights were terminated when the property was
subdivided and sold. The Court of Appeals disagreed and
held that the terms of the lease were clear and subdivision
of the property did not affect defendant’s rights under the
lease.

Freedom of Information Act Requires
Right to Copies of Requested Materials;

Access to Requested Materials
Not Sufficient if Copy is Requested

In Adamski v Township of Addison (COA docket
number 241474), plaintiff filed suit alleging that defendant
township had violated the Freedom of Information Act
("FOIA"). Plaintiff requested a copy of an audiotape from
the township relative to an audio-taped Board of Trustees’
meeting. The township specifically denied plaintiff’s request
in a letter it sent to her. It stated that tapes were available
until the minutes were approved and that at the time of
the plaintiff’s request, the minutes had been approved.
However, the letter also stated that plaintiff could come
to its office and listen to the tapes. Plaintiff responded by
filing suit. The Court of Appeals concluded that the
evidence clearly showed that the township’s letter was a
denial of plaintiff’s request as defined by FOIA. It rejected
the township’s argument that production of the tape for
inspection was sufficient under FOIA. It concluded that a
person has a right not only to access of the requested
records, but to copies of the requested records.

Subsurface Lease Rights not Affected
by Subsequent Surface Land Division

The Court of Appeals held that where the terms of a
lease were clear, a iessee’s mineral, oil, and gas rights are
not affected by subsequent division and sale of the surface
estate. In Rorke v Savoy Energy, LP, __ Mich App __;
~ NW2d__ (2003), (COA docket number 239747),
plaintiffs owned the s.urface rights to the property at issue
and defendant owned oil, gas, and mineral rights to the
property. Defendant entered into a lease for subsurface
rights prior to plaintiffs’ purchase of the property. After
entering into the lease, the lessor subdivided the property
and sold a parcel to plaintiffs. When defendant re-opened

Facial Challenges to Ordinance Do Not Require
Exhaustion of Remedies or Finality of Decision;

The Local Historic District Act Does Not
Require Ordinance to Establish a Historic

District Committee

In Bruley Trust v City of Birmingham, ~ Mich App
__; __ NW2d __ (2003), (COA docket number
241299), plaintiff challenged the constitutionality of a city
ordinance. Pursuant to the ordinance, Defendant declared
plaintiff’s property to be a historic district under the local
historic district act ("LHDA"). Plaintiff filed suit alleging
that the ordinance was unconstitutional on its face. Plaintiff
argued that the ordinance was arbitrary and capricious
because it did not advance any reasonable governmental
interest. Based on this argument, the Court of Appeals
concluded that because there was no issue with respect to
the execution or enforcement of the ordinance, plaintiff’s
claim was a facial challenge. Exhaustion of remedies is not
necessary when claiming a facial challenge. In addition,
the Court of Appeals concluded that where plaintiff’s
claims were based solely on constitutional grounds,
exhaustion of remedies is not necessary. Furthermore, the
trial court erred in ruling that plaintiff failed to obtain a
final decision at an administrative level. A facial challenge
does not require a final decision from the initial decision-
maker. The trial court erred in granting summary disposition
against plaintiff’s federal law claims by stating that the
federal law claims were not ripe until plaintiff had exhausted
her state law remedies. The Court of Appeals held that this
decision was error and that plaintiff properly brought her
federal and state law claims at the same time. Finally,
plaintiffs argument that the historic district committee set
up by defendant by resolution was not properly commissioned
was meritless. The plain language of the LHDA indicates
that a historic district committee is not required; however,
in the particular sections where the appointment of a
historic district committee is required, there are no listed
requirements as to how the commission is to be created.
Therefore, creation of the commission by ordinance is not
required.
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MDEQ’s Decision to Issue Permit
Authorizing Construction of Hazardous Waste

Facility on Lands Previously Consisting
of Wetlands Was Not Erroneous

in City of Romulus v Michigan Department of
Environmental Quality, et al, ~ Mich App __; __
NW2d __ (2003), (COA docket number 236673), 
Michigan Court of Appeals affirmed the trial court’s
decision upholding the MDEQ’s grant of a permit to
defendant Environmental Disposal Systems ("EDS’} to
construct a hazardous waste facility on property that had
previously consisted of wetlands. The Court of Appeals first
reviewed the trial court’s decision by determining whether
it was supported by competent, material, and substantial
evidence on the record, was arbitrary or capricious, or was
a clear abuse of discretion. It also reviewed whether the
trial court applied correct legal principles in its analysis. The
court held that Rule 603, which prevents hazardous waste
facilities to be located in wetlands, did not apply because
the Part 111 permit allowing construction was issued with
the understanding that EDS would obtain a permit to fill
the wetlands prior to construction. Once filled, wetlands
are no longer considered to be wetlands. In addition, the
MDEQ was not required to consider whether there was a
need for the facility before issuing the 111 Permit. The
power to issue the permit is a permissive statutory power
and no conditions are required to be followed by the MDEQ
when making its decision on whether or not to grant a 111
Permit. Finally, the court concluded that the MDEQ’s
decision to issue the permit was based on competent,
material, and substantial evidence on the record and was
not arbitrary or capricious.

Corporation’s Action of Filing its Notice
of Dissolution Over One Year Before Plaintiffs
Filed Their Claims Shielded it From Liability

Under MCL 450.1842a

In Gilliam v High Temp Products, Inc, __ Mich App
__; __ NW2d __ (2003), (COA docket number
238102), the Michigan Court of Appeals considered the
multiple claims filed by various plaintiffs alleging asbestos-
related personal injury caused by products sold by defendant
and reversed the trial court’s motion for summary disposition
against defendant. The court held that plaintiffs’ claims
were barred by MCL450.1842a, which states that all
claims filed against a corporation must be filed within one
year after a corporation has filed for dissolution. Defendant
properly filed for dissolution and published the notice of
dissolution; however, plaintiffs failed to file their claims

within one year after the certificate of dissolution was
issued. The proceeds from defendant’s liability insurance
were not collectable by plaintiffs even though it is a
corporate asset because it is not an asset of a dissolved
corporation. Plaintiffs claim that they had good cause for
failing to file their claims timely was no excuse. MCL
450.1842a acts as an absolute bar against claims filed
after one year of the corporation’s dissolution.

A County Road Commission Has Authority
to Enact Rules Regulating Driveway Permits;

Failure to Enact Rules Vitiates the
Commission’s Authority to Impose
Conditions on a Driveway Permit

In Bunnell Hill Development Co v Bay County Road
Commiss, et al (Docket number 02-10250-BC), plaintiff
filed suit, challenging the Bay County Road Commission’s
("BCRC") authority to require plaintiff to improve a portion
of a public road in exchange for a driveway permit
previously issued by the BCRC. The United States District
Court for the Eastern District of Michigan held that under
MCL 247.32, the BCRC may impose requirements pursuant
to rules it adopts to regulate driveway permits where the
driveways intersect main roadways. Therefore, although
the BCRC has authority to impose such requirements in
exchange for issuance of plaintiff s permit, these requirements
must conform with adopted rules. Because the BCRC had
not adopted any rules governing the permit system relative
to driveways, it was without the authority to close plaintiffs
driveway, revoke a driveway permit, or require it to make
improvements to the public roadway. To do so, the BCRC
must enact rules and exercise authority given it by statute.

Lender and Appraiser Not Liable to
Home Buyer for Undisclosed Defects in Home

In Beshada v Millard Realty (COA docket number
244635), plaintiff, a first time home buyer, sued the lender
and the appraiser. Plaintiffs financing required that the
home meet FHA standards. The sellers failed to disclose
defects in the home concerning water quality and asbestos
insulation and the appraiser failed to discover the defects.
After plaintiff closed on the home, the defects were
discovered and the lender and appraiser paid contractors
to correct the defects in the home and bring the house into
compliance with FHA standards. Plaintiff then sued and
the trial court granted summary disposition in favor of all
defendants. With respect to the appraiser, the Court of
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Appeals held that it owed no duty to plaintiff. With respect
to the lender and the sellers, the court held that plaintiff
failed to prove her fraud claim because she failed to show
that defendants knew of any of the undisclosed defects at
the time the house was sold. Furthermore, plaintiff did not
prove that she suffered any damages in order to recover
damages from defendant. In fact, the court pointed out
that the appraiser and lender’s monetary contributions
towards the house increased its value from the time plaintiff
purchased it and she received what she bargained for- an
FHA compliant home. Therefore, the Court of Appeals
affirmed summary disposition in favor of the lender,
appraiser, and sellers.

30-Day Statute of Limitations Period Under
the Telecommunications Act Runs From

the Date of Final Resolution of the Governing
Body and Served as a Complete Bar to
Telecommunications Company’s Claim

The United States Court of Appeals for the Sixth
Circuit held that the plaintiff’s claims were barred by the
Telecommunications Act’s ("TA") 30-day statute 
limitations in Omnipoint Holdings, Inc v City of Southfield,
355 F3d 601 (2004). Plaintiffs sought a special use permit
from the city to erect a 150 foot monopole antenna tower
to provide additional communications coverage. The
planning commission denied plaintiff’s application and the
application was again denied by the city council. A second
special use application was submitted by plaintiff for
another location; however, the planning commission
canceled the necessary hearing. Plaintiff responded by
filing suit. The U.S. Court of Appeals for the Sixth Circuit
affirmed the trial court’s decision in favor of the city. The
court found that under the TA, a party adversely affected
by a government’s final action or failure to act may file
a claim within 30 days of the action or inaction. The court
held that the 30-day statute of limitations began running
on the date the city council resolution was made and
became final. This resolution provides the court with a
record upon which to review the basi.s for the governing
body’s decision. Plaintiff failed to file its claim within the
30 days and consequently, its claim was barred.

Plaintiff’s Constitutional Rights Were Not
Violated by Public Employer’s Entry Onto

Plaintiff’s Property and Removal of Property

In Gould v City of Saginaw (Court docket number 02-
10314-BC), the United States District Court for the Eastern

District of Michigan accepted and adopted the magistrate’s
Report and Recommendation which denied plaintiff’s
motion to amend his complaint and granted defendant’s
motion for summary disposition. A code enforcement
officer employed by defendant observed a mattress lying
in an open carport located on plaintiff’s property. After
posting a notice of violation on the property and mailing
a copy of the notice to plaintiff, defendant officer entered
the property without a warrant and removed the mattress.
Plaintiff filed suit alleging a violation of his Fourth Amendment
rights. The court held that plaintiff was given adequate
notice pursuant to constitutional standards. In addition,
the court concluded that plaintiff’s Fourth Amendment
rights were not violated because plaintiff failed to show that
he had an actual, subjective expectation of privacy in the
property searched.

Deed’s Restrictive Covenant Given in Exchange
for PUD Approval Held to be Valid and

Enforceable Condition

In Benz v Pittsfield Charter Township (COA docket
number 243133), plaintiffs purchased property from 
developer. Within their deed to the property, a restrictive
covenant existed, which limited the property to residential
use and a limited density of homes. Prior to closing on the
property, plaintiffs were aware of the restriction and the
fact that it was put in the deed by the developer in exchange
for defendant township’s acceptance of developer’s planned
unit development ("PUD’). The Court of Appeals held that
such restriction was a legal and enforceable condition
under the Township Zoning Act. Under the Act, the
township is entitled to place reasonable conditions on
acceptance of a PUD with some limitations. The court
deemed the condition here fell outside those limitations
because the developer owned the property and accepted
the condition, the restrictive covenant was beneficial to the
density surrounding the PUD, and the conditions overall
were reasonable.

No Seller Liability for Unrecorded,
Unknown Easement

In Podorsek v Lawyers Title Ins Co (COA docket
number 241450), plaintiff purchased vacant land from
defendant sellers. Although not required to do so, the sellers
signed a disclosure statement which stated they had no
knowledge of any easements on the property. The statement
also indicated that the information on the statement
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pertained only to that information which the sellers had
knowledge of, that it was not intended to be a warranty,
nor were any of the representations contained within the
statement made by the sellers’ agent. After the closing,
plaintiff was informed by a neighbor that a drain easement
ran across the property. Plaintiff sued defendant sellers, the
title company, the sellers’ real estate agent and the real
estate agency. The Court of Appeals affirmed the trial
court’s order granting summary disposition in favor of all
defendants. It held that the plaintiff’s claim for fraudulent
misrepresentation against defendant realtor and real estate
agency was not supported by plaintiff’s evidence. First,
plaintiff presented no evidence to show that either had
made any material misrepresentations to plaintiff. In
addition, the disclosure statement specifically stated the
representations contained within were not made by defendant
realtor or her agency. Finally, plaintiff’s claim of innocent
misrepresentation failed because the court held there was
no privity of contract between plaintiff and the particular
defendants. With respect to its fraud claim against defendant
sellers, the court held that plaintiff’s claim failed because
he failed to show that he relied on the representations made
by the sellers, especially in light of the fact that the
disclosure statement indicated that the statements were
representations of the sellers’ knowledge concerning the
property, not the actual status of the property. Finally,
plaintiff’s claim against the title company failed because
the title insurance policy did not cover easements not
shown by public records. The easement at issue was filed
in the drain commissioner’s office and not with the register
of deeds; therefore, it was not covered under the title
insurance policy’s coverage.

Plaintiffs’ Fraud Barred
Claim Against Defendant

In Bea! v IMC Mortgage Co (COA docket number
242528), plaintiffs were owners of property subject to a first
mortgage. Plaintiffs obtained a second mortgage from
defendant; however, they failed to disclose the first mortgage
to defendant. Plaintiffs defaulted on both mortgages.
Defendant purchased the property at a foreclosure sale and
later entered into a purchase agreement with plaintiffs for
the purchase of the property. When the sale of the properly
from defendant to plaintiffs was never completed, plaintiffs
filed suit. The Court of Appeals affirmed the trial court’s
decision in favor of defendant. It held that plaintiffs’
actions in failing to disclose the first mortgage and in failing
to make their mortgage payments were fraudulent. Plaintiffs
had a duly to disclose the first mortgage. Defendants failure
to examine the title records to determine the existence of

the first mortgage did not excuse plaintiffs’ fraud. As a
result, plaintiffs had no basis for a cause of action against
defendant.

Mortgagees Seeking Foreclosure Proceedings
By Advertisement Should Have Subject
Mortgage Recorded in the Chain of Title

Attorney General Opinion 7147 addresses the issue of
failure of a mortgagee or assignee to have its mortgage
recorded prior to initiating foreclosure proceedings by
advertisement. The Attorney General stated:

A mortgagee cannot validly foreclose a mortgage
by advertisement unless the mortgage and all
assignments of that mortgage (except those
assignments effected by operation of law) are
entitled to be, and have been recorded. In a
foreclosure of a mortgage by advertisement, an
assignee who holds the mortgage at the time the
foreclosure proceedings commence must be named
in the published notice of sale. If a foreclosing
mortgagee or assignee does not have a recorded
interest on the date the foreclosure by advertisement
commences, the notice given by advertisement
does not satisfy the statutory requirements for,
publication and may be the basis for asserting that
the mortgage has been validly foreclosed.

Court of Appeals Affirmed Planning
Commission’s Decision to Grant Special

Exception Use Permit for Non-Conforming Use

In Gillette v Comstock Township (COA docket numbers
240198 and 240199), plaintiff filed two appeals following
circuit court appeals of decisions made by defendant’s
planning commission and ZBA concerning a neighboring
property owner’s non-conforming use. Defendant Stucki
owned property adjacent to plaintiff’s property where she
kept goats, horses, and other animals and engaged in
small-scale farming operations. Because the zoning
ordinance was changed by defendant township in 1977,
Stucki’s use became non-conforming. Plaintiff sought to
enjoin the use, and Stucki, as a means to declare her non-
conforming use valid, sought Special Exception Use Permits
("SEUP") for her property. Plaintiff filed suit in circuit court
appealing the planning commission’s decision, which granted
site plan approval to Stucki. He thereafter filed a second
action seeking a declaratory judgment for multiple
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constitutional and statutory violations regarding Stucki’s
site plan approval. He also sought damages and other
equitable relief. The trial court held that the second action
be held in abeyance until his first appeal was resolved.
Plaintiff then voluntarily dismissed his first claim of appeal.
The circuit court held that plaintiff’s voluntary dismissal
negated plaintiff’s second, declaratory judgment, action
because an appeal to the circuit court is plaintiff’s sole
remedy against decisions from the ZBA. Administrative
acts, such as ZBA and planning commission decisions are
final and are subject to direct appea~ to circuit court under
MCL 125.293a. The court affirmed the trial court’s decision
and held that plaintiff’s first action, the appeal, was not
a separate cause of action from his second action, which
sought analysis of the planning commission decision.
Therefore, plaintiff’s voluntary dismissal of his claim of
appeal compelled dismissal of his second action. Plaintiff
also appealed the trial court’s denial of his motion to
amend his complaint to allege an inverse condemnation
or taking claim. The Court of Appeals affirmed this
decision, holding that because the township’s action was
not directed at plaintiff’s property, plaintiff had no claim.
Merely incidental impact on plaintiff’s property is not
sufficient to establish an inverse condemnation claim.
Plaintiff’s second appeal to the Court of Appeals was
consolidated with the first and the court addressed it in
turn. It held that the trial court did not err in granting
summary disposition in favor of the township. The court
held a review of the applicable statute and zoning ordinance
does not require site plan approval to precede approval of
a proposed use. Finally, nonconforming uses will continue
to be valid as long as the scope of the use is not enlarged.
Stucki’s actions in filing applications for SEUPs did not
eliminate her prior nonconforming use given the fact that
Stucki maintained the status quo on the property until she
received final approval for her site plan.

iVlineral Rights Interest Holders Determined
Under Marketable Record Title Act

In its Opinion Number 7148, the Attorney General
addressed questions concerning application of a three-year
grace period under the Marketable Record Title Act
("MRTA"). Under the Act, the period for establishing record
title to property is 40 years, or for certain mineral interests,
20 years. The Act contains a three-year grace period for
individuals who hold mineral interests but do not hold
surface rights. Because they are subject to the 20-year look
back period, instead of 40 years, these individuals are given
three years within which they can file notice of their
continuing mineral interests. The Attorney General stated

in its opinion that if the mineral interest holders do not
assert their interests within the three year grace period, their
interests are extinguished. Identification of who holds the
mineral interest and the nature of the interests is determined
by the 20-year look back period and the content of the
documents that have been properly recorded during that
time period. An individual with mineral interests has an
obligation to notify a surface owner or occupant of proposed
mining only to the extent required in the individual’s deed
or other instrument which conveyed the mineral rights to
him~her.

Arbitrator’s Award in Construction
Contract Dispute Upheld

In Lockwood Building Co, Inc v Dempsey (COA
docket number 241508), the Michigan Court of Appeals
reviewed an arbitration award rendered in a construction
contract case. Plaintiff builder contracted with defendants
to build an addition on defendants’ home. The relationship
belween the parties broke down and defendants’ refused
to pay plaintiff per the terms of the parties’ contract. The
contract contained an arbitration clause and the matter
was brought by plaintiff before an arbitrator. The arbitrator
gave an award in favor of plaintiff and ordered defendants
to pay plaintiff under the contract for work performed,
which the arbitrator deemed qualified as substantial
completion under the contract terms. Plaintiff filed a claim
in circuit court seeking to enter judgment on the arbitration
award and enforce its provisions~ The circuit court affirmed
the arbitrator’s award and concluded that the arbitration
award did not determine title to the property. It denied
plaintiff’s request to order a sale of defendants’ property
or appoint a receiver to collect rents and profits from the
property. Instead, the court entered a money judgment
against defendants. Defendants appealed and the Court
of Appeals affirmed the circuit court’s order. Defendants
argued that the arbitrator exceeded his power. The court
declined to address the arbitrator’s factual findings and
procedural issues that arose during the arbitration, stating
that these matters are outside judicial review. Furthermore,
a review of the plain face of the arbitration award did not
indicate any wrongdoing on the part of the arbitrator and
the court held that it would not inquire beyond the four
corners of the arbitration award. Contrary to defendants’
argument, the court concluded that the arbitrator did have
subject matter jurisdiction to hear the claim and make a
decision. However, it held that arbitrators do not have
subject matter jurisdiction to decide ownership of property.
The arbitrator had subject matter jurisdiction and properly
decided on the existence of a lien on the property. The
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arbitrator would be without jurisdiction to enforce the lien;
further action to enforce the lien would call on the court’s
jurisdiction.

Improvements Made to Public Roadway
Easement are Allowable

In Blackhawk Development Corp v Village of Dexter
(COA docket number 240790), plaintiff sued defendant
developer and village alleging that the scope of a public
roadway easement was being exceeded by developer’s
actions in creating access roads, sidewalks, and placement
of utilities. The easement was granted to the village by
plaintiff’s predecessor in title. The Court of Appeals held
that the plain language of the easement between the parties
allowed the improvements at issue to be made by defendants
because the language in the easement provided that it was
for the purpose of "relocating, establishing, opening and
improving Dan Hoey Road."

Plaintiff’s Claim Challenging the
Constitutionalit~ of Zoning Ordinance

Constituted Original Action Invoking the
Circuit Court’s Subject Matter Jurisdiction

The Court of Appeals in Ist Rural Housing Partnership,
LLP v City of Howell (COA docket number 241192), held
that a party challenging the constitutionality of a legislative
re-zoning act is not required to file an appeal. Instead of
choosing to argue against the ZBA’s decision denying
plaintiff’s variance request and filing an appeal in circuit
court, plaintiff chose to file an original action and alleged
that the variance ordinance constituted an unconstitutional
taking as applied. Plaintiff was free to choose which claims
it made against defendant. Because its claim challenged
the constitutionality of the ordinance, plaintiff’s original
action in circuit court for declaratory judgment was proper.
Therefore, the trial court had subject matter jurisdiction of
the claim.

Planning Commission and Zoning Board’s
Decisions Denying Re-zoning and

Variance Requests Upheld

In Shelby Oaks, LLC v Charter Township of Shelby
(COA docket numbers 241135, 241253), plaintiffpurchased
property and sought re-zoning from defendant. It later

sought a use variance from defendant. Both requests were
denied. Plaintiff filed suit, alleging that the zoning ordinance
was unconstitutional. The Court of Appeals held that the
ZBA’s decision affirming the planning commission’s denial
of plaintiff’s rezoning request was based on competent,
material, and substantial evidence on the record.
Furthermore, the ZBA was entitled to reject the evidence
plaintiff produced regarding plaintiff’s projected losses if
its requests were denied. Because plaintiff had known of
the zoning changes made prior to its purchase of the
property, the ZBA’s action in rejecting the credibility of
plaintiffs financial testimony was proper. Its rejection was
supported by members of the ZBA and their experience and
knowledge of the community. The court held that plaintiff
failed to set forth documentary evidence supporting its
constitutional challenge of the zoning ordinance.

Real Estate Agent Has an Obligation of
Disclosure to Prospective Purchaser

Glen and Nancy Proctor decided to sell their heating
and cooling business and entered into a listing agreement
with defendant to sell the business, including all of its
assets, inventory, and good will, along with the business’
real estate. Later, the Proctors and defendant amended
the listing agreement to include only sale of the business’
real estate. Plaintiff Great Lakes Plumbing & Heating,
through its president and secretary, James and Karen
Musselman, entered into a purchase agreement for the
purchase of the business’ assets and real estate. Musselman
had contacted defendant’s representative prior to entering
into the purchase agreement to discuss the property.
Approximately one year after plaintiff purchased the business,
plaintiff became aware of and liable for Proctors’ delinquent
unemployment contributions, which exceeded $30,000.
Plaintiffs filed suit, seeking damages against defendant and
alleged that it failed to disclose the liability as required by
MCL 451.15(g). The trial court granted defendant’s motion
for summary disposition. In Great Lakes Plumbing &
Heating of Northern Michigan, lnc v WDLS, lnc, __
Mich App __; __ NW2d_ (2004), (COA docket
number 240970), the Michigan Court of Appeals, affirmed
in part and reversed in part~ The court found that the
Musselmans could not recover consequential damages
under the statute; however, it held that defendant did owe
a duty of disclosure to plaintiffs based on the facts of the
case. Plaintiff~ discussed their offer with defendant’s
representative prior to entering into the purchase agreement.
The fact that defendant represented the real estate portion
of the transaction, which constituted less than 75% of the
entire transaction, was irrelevant with respect to defendant’s



Spring 2004 - Page 48 MICHIGAN REAL PROPERTY REVIEW

duty to plaintiffs. The court further found that under the
statute, the Musselmans were not personally entitled to
damages because they were not transferees under the
statute. Finally, the statute does not protect a real estate
broker or agent who makes no disclosure whatsoever even
if the failure of disclosure was in good faith.

owners of lake-front property, disputed the defendants’ use
of road end extensions into the lake to construct docks and
use of the area for recreational activities. The Court of
Appeals affirmed the trial court’s ruling, and held it was
defendants’ burden to show the plat dedicator’s intent
regarding use of the property. Because defendants failed
to meet their burden, the trial court’s order was affirmed.

Modification of Purchase Agreement Constituted
a Condition of Contract Acceptance and Not a

Contingency of the Contract; Failure to Perform
the Condition Resulted in No Contract

In EJS Properties, LLC v Ferguson (COA docket
number 242490), plaintiff offered to purchase property
from defendant and provided defendant with a purchase
agreement. After reviewing plaintiff’s proposed purchase
agreement, defendant made several changes including
when the closing would occur and how much would be paid
at closing. Significantly, defendant wrote in a provision
that required plaintiff to pay a $20,000 deposit upon
acceptance of the purchase agreement. Plaintiff’s
representative signed the modified purchase agreement
and advised defendant that he would include the changes
in a clean, typed copy. Plaintiff provided the modified
purchase agreement to defendant; however, it failed to pay
the $20,000 deposit. When defendant refused to sell the
property, plaintiff filed suit. The Court of Appeals affirmed
the trial court’s ruling that a valid contract was never
formed. Defendant’s changes to the initial purchase
agreement constituted a counteroffer which necessarily
had to be accepted to become a binding contract. Regardless
of whether the terms defendant added to the purchase
agreement were material, the court held that defendant
made it clear that the counteroffer was accepted by way
of payment of the $20,000 deposit. Although plaintiff
attempted to argue that the deposit provision was a
contingency in the contract, the court rejected this argument
and held that the deposit was a condition of acceptance
of the contract. Because plaintiff did not provide defendant
with the deposit, it never accepted the revised purchase
agreement, and a valid contract was never formed between
the parties.

Dedicated Plat Uses
Exceeded by Defendants

In Kleiner v Wachowicz (COA docket numbers 244053
and 244328), defendants appealed the trial court’s order
granting summary disposition in favor of plaintiffs. Plaintiffs,

Release Agreement Held to Be Binding
and Enforceable, Thus Precluding Plaintiffs’

Claims Against Defendants

In Sharpe v Taber (COA docket number 244040),
plaintiff buyers sued defendants seller, real estate agent,
and real estate agency, alleging misrepresentation, breach
of contract, and violations of the MCPA. The real estate
agent and agency defended, claiming that plaintiffs’ claims
were precluded by the release agreement plaintiffs signed
at closing. The court agreed with defendants’ argument
and affirmed the trial court’s order granting summary
disposition in favor of plaintiffs. The release agreement
released defendants from liability with respect to conditions
on the property and representations made by defendants.
Releases will be enforced where their terms are clear and
unambiguous. The Court of Appeals found that the specific
language of the release was clear and nullified any claims
sought to invalidate the release. It rejected plaintiffs’
argument that the release was not supported by considera-
tion and was invalid. The court held that the release was
sufficiently supported by consideration because it was part
of a larger contract consisting of multiple promises.

Where Terms of Easement are
Clear and Unambiguous, Court Should

Not Take Into Consideration
Circumstances Existing at Time of Grant

In Dyball v Lennox,__ Mich App ; __ NW2d
__ (2004), (COA docket number 241296), a dispute
concerning the scope of an easement arose between
plaintiff, who owned the burdened lakefront parcel and
defendant, the owner of the benefitted property. Plaintiff
contended that use of the easement was solely for ingress
and egress to the lake, while defendant contended that the
he was entitled to use and place a d_ock at the end of the
easement. The court held that the plain and unambiguous
language of the easement indicated that the easement did
not grant riparian rights to defendant. The easement was
for ingress and egress purposes and its scope should not
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be expanded. The court held that it was improper for the
trial court to consider circumstances existing at the time
of creation of the easement in light of the clear and
unambiguous language of the easement.

Negligent Inspection Did Not Amount
to Violation of the Michigan Consumer

Protection Act

The Court of Appeals held that the negligent performance
of a deck inspection made in preparation for plaintiff’s
purchase of property was not a violation of the Michigan
Consumer Protection Act ("MCPA") in Herbrandson v
~4LC Home Inspection Svcs~ Inc (COA docket number
244523). Plaintiff sued defendant alleging that defendant
was negligent and violated certain provisions of the MCPA.
The trial court found that defendant was in fact negligent
in inspecting plaintiffs deck. The trial court denied, however,
that defendant’s actions constituted a violation of any part
of the MCPA. Plaintiff appealed and argued that the trial
court erroneously placed the burden on plaintiff to show
that defendant intentionally failed to inspect the deck
properly. The Court of Appeals disagreed and held that
defendant’s mere negligence was not enough to rise to the
level of a violation of the MCPC. Defendant’s representations
to plaintiff were made after the parties agreed that defendant
would provide inspection services and did not affect plaintiff s
decision to enter into the contract with defendant.

Trust Provision Did Not Violate
Rule Against Perpetuities

Petitioner challenged decedent’s testamentary trust in
In Re ~qmith Trust (COA docket number 240322). Petitioner
received a life estate in half of the residue of the testator’s
estate, with the remainder going to petitioner’s children.
Petitioner contended that the conveyance to petitioner’s
children violated the Rule Against Perpetuities. The probate
court denied petitioner’s petition to terminate the trust and
the Court of Appeals affirmed. The court held that under
the applicable common law, future interests are treated as
vested when there is any present interest in the income of
the property. Because the net income from the trust
property was capable of becoming possessory immediately
after termination of the preceding life estate, the
remaindermen’s interest will vest at the time the preceding
estate terminates and the Rule Against Perpetuities was not
violated.

Seller’s Disclosure Act Negated Buyers’ Ability
to Terminate the Purchase Agreement

In Timmons v Devoll (COA docket numbers 241507
and 349015), plaintiffs sued defendants alleging
misrepresentation under the seller’s disclosure statement.
Plaintiffs purchased a house from defendants and later
sued after they discovered defects in the home. The court
held that the Seller’s Disclosure Act ("SDA") precluded
plaintiffs’ claim of misrepresentations under the Seller’s
Disclosure Statement. Under the SDA, the only relief
plaintiffs could obtain was termination of the purchase
agreement; however, where the deed to the property had
been transferred from defendants to plaintiffs, plaintiffs no
longer had the ability to terminate the purchase agreement
and no cause of action existed for violation of the SDA.
Under the SDA, a transfer of property will not be invalidated
simply because an individual failed to comply with one of
its provisions. MCL 565.964

Decision Granting Petition to
Vacate Public Street Upheld

In Hastings Public Library v Dept of Transportation
Director (COA docket number 243950), the Michigan
Court of Appeals affirmed the trial court’s decision which
granted plaintiffs’ petition to vacate a portion of Mill Street
in the City of Hastings pursuant to MCL 247.41. Plaintiffs
sought to vacate a portion of Mill Street for the purposes
of constructing a new public library. Because of the
location of the street in relation to the Thornapple River,
circuit court review was necessary pursuant to MCL 247.44.
The Court of Appeals affirmed the trial court’s decision and
the means it employed to reach its holding granting
plaintiffs’ petition. Defendants, in opposing the petition,
were required to demonstrate a reasonable objection,
which requires consideration of all the circumstances,
including but not limited to a comparison of scenic,
historic, and public access values to the proposed alternative.
The court concluded that the intent of the legislature
indicated that a reasonable objection must include an
interference with public access to the body of water.
Defendants failed to present any concrete evidence to show
a reasonable objection and how the proposed vacation
would affect public river access. Second, the court held
that the trial court properly considered whether it was
necessary for the best interest and welfare of the public.
The court found that the trial court’s conclusion that the
construction of the library and the vacation of the street
was in the best interest and welfare of the community was
proper.
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Signatures of Both Co-Trustees Required
for Valid Purchase Agreement

In Traxler v Rathbart (COA docket number 243492),
plaintiff co-trustees filed suit declaring a purchase agreement
signed by one of the two co-trustees was invalid. The
purchase agreement sought to dispose of trust property.
The court, in giving effect to the settlor’s intent, concluded
that under the clear and unambiguous terms of the trust,
both trustees’ approval was necessary for disposition of
trust property. Because only one of the co-trustees signed
the purchase agreement, the purchase agreement was void.
The Statute of Frauds also operated to render the purchase
agreement invalid. In response to defendant’s argument
that the Estates and Protected Individuals Code ("EPIC")
tromps the Statute of Frauds, the court held that EPIC and
the Statue of Frauds are not conflicting; therefore, EPIC
does not trump the Statute of Frauds.

Obligations Under Lease Terminate
Upon End of Redemption Period

In RJ Company, LLC v Tassos Epicurean Cuisine,
(COA docket number 243707), the Michigan Court 
Appeals reversed a trial court’s decision and held that a
1932 Michigan Supreme Court case was applicable.
Defendant entered into a lease of commercial property.
During the term of the lease, the lessor defaulted on his
mortgage. The property was sold at a foreclosure sale to
plaintiff and the property was never redeemed. Plaintiff
attempted to enforce the terms of the original lease and
defendant refused. The Court of Appeals, citing a former
Michigan SupremE Court case, held that a foreclosure
terminates a lease and the owner after the foreclosure
cannot recover rent for the property after the redemption
period has terminated.

Stacey A. George
Charron & Hanisch, P.L.C.
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LEGISLATION AFFECTING REAL PROPERTY

by Stacey A~ George
Charron & Hanisch, P.L.C.

New Administrative Procedures for Ordinance
Violations. Public Acts 316, 317, 318, 319, 320, and 321
of 2003 amend various statutes and give cities with
populations of 7,500 or more the power to create
administrative hearings bureaus to review ordinance
violations known as "blight violations" and impose any
applicable sanctions. Blight includes anything resulting
from property neglect such as overgrown weeds, broken
windows, and abandoned cars. In addition to establishing
a hearings bureau, violation notice requirements must be
met to begin the administrative hearing proceedings.

Members of the hearings bureau include hearing officers
who must be attorneys licensed to practice law for at least
five years and who have completed a training program.
During the administrative hearings, the city will have the
burden to prove a blight violation by a preponderance of
the evidence and the property owner may have counsel
present and may present and crosslexamine witnesses. All
findings of fact by a hearing officer are required to be in
writing and require an order for judicial review purposes.

The city will be able to obtain liens against the subject
property for a blight violation if the property owner does
not pay any applicable fines, fees, or costs within 30 days

after the payment is due. Finally, final decisions of the
hearing officer may proceed as appeals to the circuit court
for its review and certain criminal offenses are no longer
deemed to be blight violations.

The above acts became effective on January 12, 2004.

Michigan Notary Public Act. The Michigan Notary
Public Act, Public Act 238 of 2003, effective April 1, 2004,
makes substantial changes to the 1846 notary statute.
These changes are effective against current notaries, whose
commission durations are not affected by the new law, as
well as all newly-appointed notaries.

Under the new law, notary commissions come from
the Secretary of State of the State of Michigan, rather than
individual counties. County clerks still play a role in
processing notary applications, bonds and oaths. The time
of appointment has been extended from 4 to 5 years to
6 to 7 years. There is no re-application process if the notary
moves within the state. The individual must simply register
his/her new address.

A notary may not notarize a document which contains
any blank space(s). Nor can a notary notarize for 
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immediate family member, which includes one’s spouse,
domestic partner, descendant, and siblings, including in-
laws, half, or step relatives. The new law provides some
guidance about when a notary does not possess a sufficient
financial or beneficial interest or other conflict of interest
that will preclude the notary from undertaking a notarial
act. For example, the stockholder, officer or director of a
bank is specifically authorized to acknowledge oaths given
to directors, officers, employees or other agents of the bank~

Section 53 of the Act states that "a person. ~ . who
performed a notarial act while commissioned as a notary
public under this act shall maintain all the records of that
notarial act for at least 5 years after the date of the notarial
act." The personal representative of a deceased notary is
also obligated to keep such records. The Act does not
require a notary to keep any specific records of a notary
act. The Secretary of State’s website is presently
recommending that a notary keep a record of the signer’s
name, the identification presented, the date, the type of
document notarized, and any other pertinent information.
The Secretary is authorized by the Act to promulgate rules
to implement the Act. It will be interesting to see whether
the recommended records become mandated records through
the rulesLmaking process. As a practical matter, all notaries
will probably begin keeping detailed records of notarial acts
due to the new liability provisions of the Act.

New notary Crimes have been established. New civil
liability also arises against the notary and, under certain
circumstances, for official misconduct of the notary public
that leads to "damages sustained by the persons injured."
Employer liability is established if the notary is acting within
the scope of her employment while performing the notarial
act and the employer has notice of the notary’s misconduct
and consents to or permits the misconduct. The notary and
its surety are not liable for the validity of the contents of
a document that has been notarized. However, if a notary
believes a document that he/she is about to notarize may
be used for unlawful purposes, the notary is obligated to
refuse to notarize the document. In order to potentially limit

a notary’s liability, the following language may be inserted
into the document in conjunction with the notary’s signature:

This notarization does not make any repre-
sentations as to the truthfulness, legality or
enforceability of this document and its contents.
Such issues should be reviewed by a licensed and
competent attorney. This notarization pertains
only to the genuineness of the signature that is
hereby notarized.

The Act includes new "plain English" acknowledgment
forms for notaries to use. These forms are helpful because
they include forms for various parties and entities which
are not presently identified under the Uniform Recognition
of Acknowledgments Act, MCL 565.261, et seq. such as
forms for limited liability companies, personal repre-
sentatives, and public officers. The Act recommends but
does not mandate the use of the new forms.

A notary may no longer advertise in a foreign language
or use the term "notario publico" or any foreign equivalent
term.

The Secretary of State may request records from the
notary relative to a notary’s notarial act and may investigate
actions taken by notaries either on its own initiative or
based on complaints filed by others against the notary. The
Secretary of State may report violations of notary laws and
rules for prosecution.

Taxable Costs. Public Act 31 of 2004 revises MCL
600.579, entitled "Summary Proceedings to Recover
Possession of Premises," covering the amount of statutory
attorney fees in landlord tenant eviction and land contract
forfeiture cases. The law becomes effective July I, 2004,
and increases the amount of taxable costs recoverable by
a prevailing par~ from $15 to $75 when a default judgment
is obtained, in addition, the current statute allows $30 as
taxable costs for a trial when possession and a money
judgment are sought. That recoverable amount has been
increased to $150.
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CONTINUING LEGAL EDUCATION

by
Ronald E. Reynolds

Chairperson
and

Arlene R. Rubinstein
Administrator

WINTER CONFERENCE

The Winter Conference held at the Four Seasons in Toronto on March 5-6, 2004 was a huge success! The Section
would like to thank Patrick Karbowski of Butzel Long, PC for planning this informative program on tips for Handling
Transactions in Michigan and Ontario. We would also like to thank our panel of speakers: Charles W. Royer of Evans
& Luptak; Asher N. Tilchin of Tilchin, Hall & Reynolds, PC; James M. Horton, Executive Vice President of Real Estate
Development & Investment Corp. (REDICO); Warren Appotive, Director, GE Real Estate Canada, Toronto, Canada;
Jim Hilton of Blake Cassels & Graydon LLP Toronto, Canada; Stephen G. Palms of Miller Canfield Paddock & Stone,
LLP; and Jeff Slopen of Miller Canfield Paddock & Stone, LLP in Windsor. We also would like to thank our Friday evening
sponsor Blake Cassels & Graydon, LLP.

HOMEWARD BOUND
The 2003-2004 Homeward Bound Series will conclude with two informative and timely presentations. The April 22,

2004 seminar is entitled "Negotiating Essential Provisions of LLC Operating Agreements." The speakers will be
C. Leslie Banas of Honigman Miller Schwartz and Cohn, LLP in Bingham Farms, Richard H. Schloss of Weisman, Young,
Schloss & Ruemenapp, PC in Bingham Farms, and Jeffrey A. Supowit, Vice-President of American Community Developers,
Inc., in Detroit.

The panel will discuss the issues that are generally the most highly contested points in LLC Operating Agreements
or limited partnership agreements. These "hot buttons" include capital contributions, dilution, distributions, management,
transfers of interest, dispute resolution, employment and corporate opportunity.

May 6, 2004 will be our last seminar of the 2003-2004 Homeward Bound Series. This seminar is entitled "Real
Estate Practitioner’s Guide to the Tax Aspects of Real Estate Transactions: Selected Topics." William B. Acker
of Kemp, Klein, Umphrey, Endelman & May, PC, in Troy; Gordon Goldie, CPA and a tax associate with Plante & Moran,
PLLC’s in Auburn Hills; Dean A. Rocheleau, tax partner with Plante & Moran, PLLC in Southfield; and Richard A.
Shapack of Butzel Long, P.C. in Bloomfield Hills, Michigan will speak.

-The panel will discuss essential federal income tax issues in drafting and structuring limited liability company operating
agreements concerning capital contributions, allocations of tax items, cash flow, property distributions and self-employment
tax. Also, federal income tax treatment regarding real property leases with deferred or prepaid rent will be considered.

Walk-ins are welcome. $80 for Section members and $90 for Non-Section members. Please call Arlene Rubinstein
at 248-644-7378 or e-mail any questions to LAWAl@aol.com.
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Twenty~Ninth Annual Summer Conference

Land Use-
A Bird’s Eye View from Treetops

Treetops Resort
Gaylord, Michigan
July 21 - 24, 2004

The Real Property Law Section would like to thank
our Summer Conference sponsors to date!

~ Patron Sponsor ~

First American Title insurance Company

~ Wednesday Evening Reception Sponsor ~

Fidelity National Title Insurance

~ Golf Scramble ~

LandAmerica
(Commonwealth, Lawyers & Transnation Title Ins. Co.)

~ Thursday Evening Reception Sponsor ~

Standard Federal
Wealth Management Group

~ Conference Level ~

Stewart Title Guaranty Co.

~ Workshop Level -.

Applied Science & Technology

Breakfast Level ~

Concorde Exchange Group
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The Twenty-Ninth Annual Summer Conference entitled "Land Use - A Bird’s Eye View from Treetops" will
be held July 21-24, 2004 at Treetops Resort in Gaylord, Michigan. Treetops Resort is located 5 miles east of Gaylord.
It is a great summer vacation destination. Under new management, accommodations have been updated; a newly
remodeled spa and fine dining are available in the 3 restaurants on site. The golf is spectacular. 4 championship golf
courses plus one of the finest par-3 courses are available for your enjoyment. The resort has also added horseback riding,
fly fishing and mountain bike rentals to their activities. Mix business with pleasure. Bring the family!

Robert Berlow of Dykema Gossett, PLLC in Bloomfield Hills and Richard Rattner of Williams, Williams, Ruby &
Plunkett in Birmingham have planned an interactive program sure to be of interest to all real estate attorneys. Topics
to be presented: How to Successfully Survive a Land Use Approved Hearing, Eviction Workshop, Delinquent Property
Taxes, Financing of Commercial Developments 101, Annexation, Sandstone v Novi and Bankruptcy Issues.

The Golf Scramble will be held Thursday, July 22, 2004 beginning at 1:00 p.m. on the Masterpiece. You must
pre-register for the scramble when you send in your registration form. $75 includes cart. New this year is the golf clinics!

Golf Clinics for all ages!

Located at the Rick Smith Academy (near the Jones driving range area). Henry Young, Director of Instruction for
the Rick Smith Academies plus Jason Guss and Jeff Goble, Academy Instructors, will participate in the clinics. Sign up
will be at registration on Wednesday and Thursday. 25 maximum. No charge.

9:00 a.m.

10:00 a.m.

1:00 p.m.

Kids Clinic (7-14 years old)

Spouse/Guest Clinic

Registrant Clinic

Bring 7 or 8 iron and putter

Bring 5 iron

Bring 5 iron

Thursday evening activities will begin with Tommy Tropic the Juggler entertaining children of all ages! The Annual
Section Dinner will begin at 8:00 p.m. It is a private banquet for conference registrants, their families and guests. We
will serve the mixed grill with filet and chicken Marsala. $32 per person Chicken fingers will be available for the children
for $12.00.

We have included a Summer Conference brochure in the Review. Register today and save $25! The fees are as follows:

Before June 1, 2004

After June 1, 2004

FEES - Register Now!

Section Members: $225 Non-members: $250

Section Members: $250 Non-members: $275

Treetops Resort Reservation forms will be mailed upon receipt of your registration fee.

Cancellations: $100.00 of the registration fee made in connection with the Summer Conference of the Section shall
be non-refundable. A registrant who does not attend shall be entitled to receive a refund of all but $100 of his or her
registration fee and shall be entitled to receive the conference materials. There shall be no exception to this policy.

Make checks payable to: Real Property Law Section and Mail to: P.O. Box 473, Birmingham, Michigan 48012.
For further information call Arlene Rubinstein at 248-644-7378 or e-mail at LAWAl@aol.com.
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COURSE CALENDAR

Set forth below is a schedule of Continuing Legal Education courses sponsored or co-sponsored by the Real Property
Law Section through July 2004.

Date

HB -- Homeward Bound
ICLE = Courses co-sponsored with the Institute of Continuing Legal Education

Location Program Topic

April 22

May 6

July 21-24

Management Education Center
MSU - Troy

HB Negotiating Essential Provisions
of LLC Operating Agreements

Management Education Center
MSU - Troy

HB Real Estate Practitioner’s Guide to the
Tax Aspects of Real Estate Transactions:
Selected Topics

Treetops Resort SC
Gaylord

Land Use - A Bird’s Eye View
From Treetops

Further information on all Homeward Bound Seminars and the Summer Conference
can be found on the Internet at: http://www.michbar.org/realprop/

and ICLE Courses at: http://www.icle.org/

IIII I IIIIII I IIII

2004 Winter Conference
Four Seasons Hotel ¯ Toronto, Canada ¯ March 5-6, 2004

Jim Hilton, speaker and
sponsor, Blake Cassels
& Graydon, LLP and
Patrick Karbowski,
program chairperson,
Butzel Long, PC
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Diane Makower, Mark Makomer, Chairperson-elect, Dickinson Wright, PLLC
and Kim Shierk, Council Member, Myers Nelson Dillon & Sbierk, PLC

Patrick Karbowski
and Larry Dudek,
Chairperson, Miller
Canfield Paddock &
Stone, LLP
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Matt Sutton
and Jay

Semoskie,
Scholarship

recipients,
University of

Windsor/
University of

Detroit Mercy
School of Law

and David
O’Brien of

Blake Cassels &
Graydon, LLP

Leslie Banas,
Treasurer, of
t-lonigman
Miller Schwartz
and Cohn,
LLP, Dale
Buras and
Leon Schurgin
Of Sommers,
Schwartz,
Silver &
Schwartz, PC
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William
Marcoux of

Marco~x,
Allen, Abbott,

Schomer &
Bower, PC

and Carol Ann
Martinelli,
E×-officio,

Fidelity
National Title

Ins. Co.

Steve Morris
o/ GVA
Strategis
and dason
Horton,
speaker,
Real Estate
Development
& ~nuestment
Corp.
(REDICO)
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Kimberley Wolfe,
Scholarship recipient,
University of Windsor/
University of Detroit Mercy
School of Law and
Leon Schurgin

Stephen G. Palms,
speaker,

of Miller Canfield
Paddock & Stone, LLP


