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CHAIRPERSON’S REPORT

"~ by Robert A. Berlow

Although it was a relatively passive Michigan winter,
weather wise, the Council and its committees were very
active. On the legislative scene, the Council has been
monitoring a significant number of proposed bills that
are discussed later in this edition by the Section’s Vice
Chairperson, Lawrence Dudek.

The Section’s Continuing Legal Education (CLE)
Committee met during the winter to explore ways in which
we can best meet the educational needs of our over 3,500
members. The Section is unique among State Bar sections
and committees in that, annually, our Section presents
eight Homeward Bound programs, its highly regarded
Summer Conference and a program at the State Bar’s
annual meeting. In other words, the Section offers its
members ten opportunities each year to attend continuing
education programs. In addition, as you are all aware, the
Section publishes the Michigan RealProperty Review four
times a year. This is quite an accomplishment when you
consider that we must rely on the generosity of our fellow
colleagues who are willing to volunteer their limited time
and share their expertise on a particular topic.

The CLE Committee is examining a number of areas,
including (i) the experience level of members who are
most interested in continuing legal education, i.e., basic,

intermediate or advanced; (ii) designating one program
each year for recently admitted attorneys who are either
members of the Section or are members of other sections
and would like a basic working knowledge of some of the
more common real estate transactions such as commercial
or office leases and the purchase and sale of real property;
(iii) identifying those topics that will be of most interest
to our membership; (iv) developing more interactive
programs using a workshop format so that attendees
can have more direct participation in the program, and (v)
partnering with other sections to present joint programming
that would be of interest to members of both sections.

I want to personally extend an invitation to the
membership to correspond with either Patrick G. Karbowski,
the current chair of the CLE Committee, or me, and let
us know your ideas as to future programming and/or
articles that you believe would be of interest to the
membership. If you would like to serve as a presenter,
author an article, join a committee or in any other manner
participate in the activities of the Section, please do not
hesitate to contact either our Administrator Arlene Rubenstein
or me.

In addition to the efforts of our CLE Committee, I have
designated a Technology Committee, chaired by Howard
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Lax, to consider how the Section can begin to utilize
technology in its programming. Some of the possibilities
include: taping and storage of the programs on the Intern.~t,
distributing programs on CD/DVD, and video conferencing.
Of course, some of the limitations include the expense of
any of the foregoing processes and the number of our
members who have access to the equipment and software
that would be necessary to view these programs in an
electronic format.

I would be more than remiss if I did not recognize the
achievements and tireless efforts of Pat Karbowski. Pat has
served as CLE Chairperson for almost three years, and,
by the end of his term, Pat will have coordinated the
development, planning and presentation of twent~four
Homeward Bound programs, three Summer Conferences
and three State Bar annual meeting programs. In addition,
during his tenure, the Summer Conference has implemented
the highly regarded breakfast round tables and workshop
formats. On behalf of the Council, I want to thank Pat
for his outstanding service to the Section and its continulng
legal education activities.

As I look at my calendar, summer is fast approaching,
which means our 2002 Summer Conferen-~ is just around
the corner. As we have reported, this year’s Summer
Conference will be held July 17-20, at the Grand Hotel
on Mackinac Island. You will find a complete description
of the summer program in this edition of the Review.

A select panel, including experienced non-legal real estate
professionals, will be leading interactive and practical
discussions that will assist real estate practitioners in their
day to day transactional matters. For those of you who
have not attended a Summer Conference, the majestic
setting of the Grand Hotel provides an unparalleled
networking opportunity to meet with your fellow attorneys
from around the state to discuss common issues, while at
the same time experiencing the beauty of Mackinac Island.

"Please note that the Section website, www.michbar.org/
sections/real~roperty/, has been updated to include an
index of current issues, Volume 28, of the Review and the
full text of 20 recent articles. In addition, current activities
of our committees may also be found on the website.
Information regarding current programs or real property
law developments being considered by the Council are
distributed primarily through the Section’s website and the
Review. Please take advantage of both of these resources
to more fully benefit from being a Section member.

Contact information:
RobertA. Berlow - rberlow@dykema.com

Adene R. Rubinstein, Section Administrator
Lawa1@aol.com
- OR -
P.O. Box 473
Birmingham, MI 48012

Correction: The Winter 2001 issue of the Michigan RealPropert~] Review included an article, at page 187,
entitled "United States Supreme Court Stands Up For Property Owner in Regulatory Takings
Case." The authors should have been listed as Richard D. Rattner and Richard E. Rassel Ill
of Williams, Williams, Ruby and Plunkett P.C. in Birmingham, Michigan. Mr. Rattner’s and
Mr. Rassel’s practice areas include land use and zoning representation and litigation.



MICHIGAN REAL PROPERTY REVIEW Spring 2002 - Page 7

THE AFTERMATH OF SEPTEMBER 11, 2001:
IMPLICATIONS FOR THE REAL ESTATE INDUSTRY

by Susan Allen~ Kova~h* and Kenneth M. Kalousek**

Virtually evezyone in the United States has been
affected, whether directly or indirectly, as a result of the
heinous terrorist attacks of September 11, 2001, and
the subsequent anthrax attacks. Members of the United
States real estate industry are now beginning to sort
through the implications of the attacks for residential
and commercial real property owners, buyers, tenants,
managers and financiers.

Single-Family Residential Real Estate

The impact of the attacks upon the single-family
housing market in Michigan has been fairly limited. As
a result of low interest rates, sales of single-family

homes in Michigan remained robust during the first eight
months of 2001 despite the onset of the recession and
the attendant increase in unemployment.I While there
has been a general feeling among realtors in Michigan
that the September 11 attacks resulted in a sharp
decline in the number of sales and a small decline in the
average sales price of single-family homes, there is little
empirical data to support that hypothesis.2 Although the
number of realtor-assisted sales of Michigan single-
family homes declined from August 2001 to September
2001, presumably the majority of home sales that
closed in September 2001 were originated prior to the
September 11 attacks. In addition, it is difficult to
separate the impact of the September 11 attacks on

* Ms. Kovach is Of Counsel to Dykema Gossett PLLC, where she practices in the firm’s Real Estate Practice Group.
She is the former vice president, general counsel and corporate secretary of Omega Healthcare Investors, Inc.,
an NYSE-listed real estate investment trust, and Omega Worldwide, Inc., a NASDAQ-Iisted specialty finance
company. She is a 1985 graduate of The Ohio State University College of Law.

** Mr. Kalousek is an associate with Dykema Gossett PLLC, where he practices in the firm’s Real Estate Practice
Group. He is a 2000 graduate of The University of Michigan Law School. Prior to joining Dykema Gossett PLLC,
he clerked for the Honorable John Feikens of the United States District Court for the Eastern District of Michigan.

© 2002 Dykema Gossett PLLC
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home sales from the impact of the deepening recession
in Michigan. Finally, home sales typically decline in the
fourth quarter of each year as the school year gets
underway and the holidays approach. Thus, one cannot,
by reference to available statistics, reach a conclusion
as to whether the September 11 attacks had any
measurable impact upon home sales in Michigan.

Perhaps of more importance is the effect that the
September 11 events have had or may have upon the
ability of those persons directly affected by the attacks
to meet their home mortgage obligations. Affected pe~ons
include the families of those killed on the hijacked planes
and their targets on the ground, as well as those who
died in the rescue efforts. Persons whose~work
environments were destroyed or severely damaged as a
result of the attacks also have been affected, as have
business partners of those in the vicinity of the attacks.
In order to alleviate the concerns of these affected
persons, the United States Department of Housing ~nd
Urban Development and the Veterans Benefits
Administration of the Department of Veterans Affairs
(the "VA") issued mortgagee letters or circulars directing
holders of loans guaranteed by the Federal Housing
Administration or the VA to extenff~very possible
forbearance to borrowers in distress as a result of the
attacks.3 The circulars and mortgagee letters asked that
lenders impose a 90-day moratorium on initiatton of
new foreclosures of loans affected by the attacks, waive
late charges for a period of time and suspend reporting
of delinquencies to credit bureaus for a period of time.

Similarly, in order to alleviate concerns that those
men and women who are serving on active duty in the
military or who have been called to active duty from the
Reserves or National Guard may be unable to meet their
financial obligations, on September 26, 2001 the VA
issued Circular 16-01-10, which summarizes the benefits
available under the Soldiers’ and Sailors’ Civil Relief
Act of 1940, as amended (the "SSCRA").4

The SSCRA generally limits the amount of interest
that may be collected on debts of persons in military
service to six percent (6%) per year during the period
of service. This interest rate relief applies to all debts,
including credit card and other open-end debt and home
mortgage loans, incurred prior to the commencement of
active duty. For purposes of the SSCRA, the term
"interest" includes service and renewal charges and
other fees and charges (except insurance) that are
related to the obligation or liability. If the interest rate
is reduced, the monthly payment on amortizing debt
similarly must be reduced. The SSCRA provides, however,

that if a court, upon application by a creditor, finds that
the ability of the person in military service to pay interest
on the debt at the contract rate is not materially affected
by his or her military service, the court may order the
payment of a rate of interest that the court determines
to be just.

The SSCRA also generally prohibits the sale,
foreclosure or seizure of property for nonpayment of any
amount due on (or other breach of) obligations secured
by’a mortg..age or similar security instrument during the
period of military service and for three months after
termination of service. In order to avail himself or
herself of this protection, the obligor must have owned
the property, and incurred the obligation, prior to or at
the time his or her service commenced and must continue
to own the property at the time that the obligor seeks
relief.

Commercial Real Estate

While the effects of the September 11 attacks and
subsequent anthrax attacks upon single-family real estate
in Michigan have been fairly limited, the implications for
Michigan’s commercial real estate market, including
real estate financed through the real estate debt capital
markets, are far greater. As a practical matter, the
major issues fall into four categories:s (a} the extent to
which current insurance industry trends relating to terrorist
coverage will impact owners, operators and tenants of
commercial real estate located in Michigan, as well as
the mortgage lenders who finance commercial real
estate located in Michigan; (b) the extent to which
developers, landlords, tenants and property managers
can take steps to better secure or redesign buildings so
as to decrease the likelihood of death, injury or property
damage as a result of similar acts of terror; (c) the extent
to which existing and future leases may be revised in
order to reallocate between landlords and tenants the
risk of loss associated with terrorist acts; and (d) the
extent to which taxpayers seeking like-kind exchange
treatment under Section 1031 of the Internal Revenue
Code, as amended (the "Code"),6 will be disqualified
from like-kind exchange treatment if they are unable to
identify the replacement property or complete the
exchange of properties within the time constraints set
forth in Section 1031 of the Code.

a. The Terrorism Insurance Issue

Prior to September 11, property and casualty
insurance policies and liability insurance policies issued
with respect to commercial real estate located in the
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United States typically included coverage for losses
resulting from terrorist acts. Coverage under rental loss
or business interruption insurance policies typically was
tied to coverage under the related property and casualty
policy so that, if a loss were to occur as a result of an
assumed risk under a property and casualty policy, it
would be covered under the related rental loss or
business interruption policy. Since September 11, the
insurance industry has reconsidered its exposure to
losses resulting from terrorist acts. In fact, as a result
of the significant losses experienced by the insurance
industry7 in connection with the September 11 attacks,
the reinsurance industry announced that it no longer
would provide reinsurance for losses from terrorist
acts.8 As a result, primary insurers have determined
that, abserit the agreement of the federal government to
provide a "backstop" similar to that previousl~y provided
by the reinsurance companies, most liabili~ insurance
policies and property and casualty insurance policies
(and the related rental loss or business interruption
policies) with respect to United States commercial real
estate will exclude coverage for terrorist acts?

Because the exclusion of coverage for terrorist acts
may have a significant impact upon the economy and
the capital markets,I° soon after the September 11
attacks representatives of the National Association of
Insurance Commissioners and of other affected trade
associations, including the International Council of
Shopping Centers, the National Association of Real
Estate Investment Trusts ("NAREIT"), the Mortgage
Bankers Association and the Commercial Mortgage
Securities Association, began to lobby the Bush
administration and Congress for a legislative solution.
The insurance industry submitted to Congress a proposal
for a government "backstop" similar to that adopted by
the United Kingdom in the aftermath of terrorist attacks
on the British mainland in 1993.11 However, Congress
was not receptive to that proposal. The House of
Representatives opted to provide for a federal backstop,
embodied in H.R. 3210, for a period of up to three years
after the industry retains losses exceeding $I billion.
HoR. 3210 provided that, after losses to the industry
exceed $1 billion, the government would pay 90% of
claims resulting from a terrorist attack. H.R. 3210 also
required insurers to repay any federal aid provided under
this scheme and contained legal reforms that included,
among others, consolidating claims into a single federal
court, prohibiting punitive damages and capping
attorneys fees.

The Senate considered a plan somewhat similar to
the plan contemplated by H.R. 3210 but failed to bring

the proposal to the Senate floor prior to adjourning for
the year. The Senate’s failure to bring the proposal to
the Senate floor has been attributed to the inability of
Senators to resolve differences relating to the legal
reform aspects of the legislation.12

While Congress reconvened on January 23, 2002,
members of the insurance and commercial real estate
industries, as well as members of the Bush administration,
are not optimistic that a government-backed reinsurance
plan will be enacted. Accordingly, insurers have applied
to state insurance regulators for approval to exclude
terrorism coverage from their policies, and several state
insurance regulators have approved such exclusions,~3
although others, most notably New York, California and
Connecticut, have refused to approve them.14

Although homeowners generally should be unaffected
by the refusal of insurers to provide coverage for losses
resulting from terrorist acts,Is most owners, tenants,
operators and mortgagees of commercial real estate will
be impacted in one way or another. In testimony before
the United States Senate Banking Committee on October
24, 2001, Tony M. Edwards, Senior Vice President and
General Counsel of NAREIT, articulated the following
potential effects on building owners, operators and
tenants, as well as on the mortgage lenders (including
real estate investment trusts, insurance companies and
pension funds) who finance United States commercial
real estate, of the refusal by insurers to cover losses
resulting from terrorist acts and the failure of Congress
to provide a legislative solution to the problem:

If state regulators refuse to permit insurers
to exclude terrorism coverage from insurance
policies issued in those states, insurers may
withdraw altogether from the market in
those states, leaving properly owners without
property and casualty, liability and rental
loss or business interruption insurance
coverage;16

(ii) Building owners and operators will be fully
exposed to property damage losses and
third-party liability claims resulting from
terrorist attacks with respect to which they
are powerless, forcing them to choose
between incurring these risks or closing
their buildings to avoid them;

(iii) Insurance companies and pension funds
that invest in commercial real estate for
their own account by making mortgage
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loans may breach their fiduciary duty of
prudence if they invest funds in real estate
that is not adequately insured;

Businesses and apartment residents wi~l be
faced with significantly increased operating
and housing costs as a result of increased
insurance premiums and increased costs
associated with heightened security

(v) Tenants and mortgagors may default und~
their leases and mortgage loans as a result
of the inability to obtain terrorism coverage
at any cost or at an acceptable cost, thereISy
exposing them to the loss of their properties
through lease terminations or mortgage
foreclosures~17

(vi) Lenders may be unwilling to approve new~
loans to finance new construction or propertyr

acquisitions or to refinance existing debt,
resulting in a liquidity crunch and con-
struction halt that could have significant
negative consequences for r~l property
values, already escalating unemployment
levels and state and local property and sales
or transfer tax collections; and

(vii) To the extent that lenders continue to provide
mortgage financing, the cost of the financing,
especially in the commercial mortgage-
backed securities market, may increase
substantially.18

b. Building Design and Security Issues

Immediately after the September 11 attacks, property
owners, managers, tenants and the media exhibited
great interest in methods of enhancing building security
and design to mitigate the possibility and extent of
damage resulting from various kinds of terrorist activities.
While the number of casualties resulting from the attacks
on the World Trade Center and Pentagon was far too
great, the advanced building design and construction
techniques utilized in constructing and renovating those
buildings appear to have reduced significantly the number
of casualties that could have resulted from the attacks.
For example, although the World Trade Center ultimately
could not withstand the intense heat generated by the
flaming fuel of the commercial airlines that crashed into
it, the Twin Towers were designed to withstand, and in
fact did withstand, the force of those commercial airliners.

Similarly, significant structural renovations made prior
to September 11 to the portion of the Pentagon that was
damaged in the attack on the Pentagon had the effect
of protecting the Pentagon and its inhabitants from
damage far greater than otherwise would have been the

However, the deaths and fear resulting from the
post-September 11 anthrax attacks demonstrated the
vu!~nerability of even those people located far from
structures that normally would be considered terrorist
targets. As a result, significant attention has been paid
to building security and design techniques that help to
inhibit or prevent the possibility of injuries or death
resulting from biological hazards such as anthrax.19
Property developers, architects and contractors are
investigating a number of building design and construction
techniques to prevent or limit casualties and property
damage from attacks like those on the World Trade
Center and Pentagon, including fireproofing structural
steel, blast shields, foam rather than water-based sprinkler
systems, and synthetic textiles to reinforce concrete
columns. They also are examining the implications of
underground and adjacent parking upon the security of
their real estate developments. In addition, property
owners, managers and tenants are focusing their attention
upon enhanced security systems, including armed guards,
security cameras, body scanning and other intrusive
technologies.

However, developers who wish to incorporate costly
design and security upgrades into their projects will be
constrained by the significant costs associated with such
changes, as well as by the limited number of businesses
that are willing to absorb those costs. As a result, many
engineering and construction experts believe that
developers, property owners, managers and tenants should
and will take a common-sense approach to assessing the
potential threat against their facilities, putting in place
only emergency and evacuation plans and security systems
that address those threats that are most likely to be
directed at their facilities and operations.2° Experts point
out that establishing an emergency and evacuation plan
may prove to be the most cost-effective solution and may
save many lives.21

c. Reallocation of Risk Between
Landlords and Tenants

If and to the extent that landlords or major tenants
in multi-tenant buildings seek to adopt significant and
costly building design techniques and security systems,
landlords undoubtedly will attempt to pass the related
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costs through to their tenants. As a result, landlords and
tenants should scrutinize carefully the common area
expense pass-through provisions of leases for multi-
tenant facilities.

A tenant with significant leverage may attempt to
negotiate design changes or other forms of increased
security for the building as a whole or for its premises
in particular, including sophisticated access systems and
the right to provide its own security personnel. The
landlord, however, may desire to limit the ability of
tenants to hire armed guards or to prohibit tenants from
hiring armed guards. Landlords and tenants who arrange
for or authorize armed guards should ensure that they
have insurance coverage adequate for the increased risk
of incidents involving the guards.

Conversely, a tenant with significant leverage may
seek to limit its exposure to increased costs resulting from
demands for increased security or for building upgrades
made by the landlord or other tenants in the building.
A tenant with little leverage, on the other hand, can
expect to pay increased common area expenses resulting
both from increased security expenses and from increased
insurance premiums incurred by the landlord.

Finally, landlords and tenants should review the
insurance, damage and destruction, force majeure and
related provisions of existing and future leases to ensure
that the lease provisions appropriately allocate risks
associated with damage to a tenant-occupied building
resulting from terrorist acts and the inability to obtain
insurance coverage with respect to that damage. For
example, damage to a tenant-occupied building
occasioned by terrorist acts may result in breaches by
the landlord of lease provisions relating to the landlord’s
covenant of quiet enjoyment and the landlord’s obligation,
if any, to provide utilities or other building services to
the building, thereby giving rise to a claim by the tenant
for rent abatement or for constructive eviction. The
parties should consider the insurance and damage and
destruction provisions in light of whether property and
casualty, liability and rental loss or business interruption
insurance coverages are available on a commercially
reasonable basis, and in light of the effect on insurers’
ratings of the events of September 11.22 To the extent
that their respective obliga.tions under the lease may be
excused by acts beyond their reasonable control, the
landlord and tenant should ensure that the definition of
"force majeure" contained in the lease covers terrorist
acts of the nature visited upon America on September
11, as well as other similar acts.

d. Like-Kind Exchange Treatment

As a result of the events of September 11, some
taxpayers were concerned that they would be unable to
meet the deadlines imposed by Section 1031 of the Code
in order to qualify for non-recognition of gain associated
with the disposition of property. Pursuant
to Notice 2001-68, 2001-47 I.R.B. __, the Internal
Revenue Service announced that, if the last day of the
identification period or exchange period for a deferred
like-kind exchange (or other applicable period for a
qualified exchange accommodation arrangement) ended
between September 11, 2001 and November 30, 2001,
the deadline for the end of that period would be postponed
by 120 days provided that certain requirements were
met. First, the relinquished property must have been
transferred (or, in a transaction governed by Rev. Proc.
2000-37, property was transferred to an exchange
accommodation titleholder) on or before September 11,
2001. Second, without application of the deadline
extension, the identification period or exchange period
(or other applicable period) would otherwise end on or
after September 11, 2001, and on or before November
30, 2001. Both requirements apply to "affected taxpayers"
(as defined in Notice 2001-61, 2001-40 IRB 305) and
to nonaffected taxpayers. However, nonaffected
taxpayers are eligible for relief only if the taxpayer’s
difficulty in meeting the applicable deadline is due to the
terrorist attack for the following or similar reasons:

(i) The relinquished property or the replacement
property is or was located in a covered
disaster area (as defined in Notice 2001-
61); or

(ii) The principal place of business of any party
to the transaction other than the transferor
(e.g., a qualified intermediary, exchange
accommodation titleholder, transferee,
settlement attorney, lender, financial
institution or title insurance company) is
located in a covered disaster area (as defined
in Notice 2001-61); or

(iii) Any party to the transaction other than the
transferor (or an employee of such a party
who is or was involved in the Section 1031
transaction) was killed, injured or is missing
as a result of the terrorist attack; or

(iv) A document prepared in connection with
the exchange (e.g., the agreement between
the transferor and the qualified intermediary
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(vi)

or the deed to the relinquished property or
replacement property) or land records were
destroyed, damaged or lost as a result of the
terrorist attack; or

A lender decided not to fund a real estate
closing due to the terrorist attack or refused
to fund a loan to the taxpayer because
terrorism insurance was not available; or

A title insurance company was not able to
provide the required title insurance policy
necessary to settle or close a real estate~
transaction due to the terrorist attack.

The IRS has indicated that taxpayers entitled ~ the
relief described above should mark "September 11,
2001 Terrorist Attack" in red at the top of their returns
and other documents submitted to the IRS, but should
not put this notation on the envelopes in which they
submit their returns.

Conclusion

While the effects of the September 11 attack on
America on the residential real estate market appear to
be negligible, the implications for the-c,p..mmercial real
estate industry in Michigan and in other parts of the
United States are more far-ranging. Significant questions
remain with respect to how commercial real property
owners can, in a cost-effective manner, protect
themselves and their tenants against the risk of terrorist
acts; whether insurance coverage will be available at
commercially reasonable rates; how the unavailability
of adequate insurance coverage, or the high cost of
adequate insurance coverage, will impact landlord-
tenant relationships and the commercial real estate debt
capital markets; and how the parties to commercial real
estate leases will allocate the risks of future terrorist acts
between them.

The September 11 attacks have brought to the
forefront of real estate practice many issues that previously
were given little thought. Real estate practitioners who
previously glossed over standard "boilerplate" language
now must review lease and loan documents in a new
light, without the benefit of precedents from other, similar
events. However, if real estate professionals work together
to find practical solutions for these issues, stability will
return to the changing commercial real estate market.
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CAVEAT MEMBER: COURTS BEGIN TO
"PIERCE THE ENTITY VEIL," IMPOSING

PERSONAL LIABILITY ON LLC MEMBERS

by C. Leslie Banas* and Jonathan Block**

The limited liability company (LLC) form has been
embraced by the real estate community, becoming the
preeminent organizational vehicle for real estate-owning
entities. LLCs are favored because, like partnerships,
they are pass-through entities for federal income tax
purposes (thereby enabling members to avoid taxation
at the entity level) and, also like partnerships, they
permit members great flexibility in tailoring management
arrangements to their particular transactions.

The enthusiastic acceptance of LLCs is also due in
great part to a characteristic they share with corporations,
that is, the statutory protection from liability for company
acts afforded to LLC members. The Michigan Limited
Liability Company Act,I at Section 501(2),2 states that
"[u]nless otherwise provided by law or in an operating
agreement, a person who is a member or manager, or

both, of a limited liability company is not liable for the
acts, debts, or obligations of the limited liabili~ company."

Practitioners and their clients should be aware,
however, that the limited liability feature of an LLC is
not absolute. Although this issue has not yet arisen in
a reported appellate decision in Michigan, creditors
have successfully challenged the limited liability of LLC
members in other jurisdictions. A number of these
challenges have been based on the traditional corporate
law doctrine of piercing the corporate veil.3

This article describes the current Michigan test for
piercing the corporate veil and explores how similar veil
piercing doctrines have been applied to LLCs in other
states. It also suggests measures that members of
Michigan real estate LLCs and their counsel might take
to avoid the application of the veil piercing doctrine.

* C. Leslie Banas is a partner at Honigman Miller Schwartz and Cohn LLP, whose practice focuses on real estate
transactions, the formation of real estate ownership and investment entities, and government-sponsored loan and
loan insurance programs for commercial and multifamily rental housing projects. She is a member of the Real
Property Law Section Council and its Committee on Real Estate Ownership and Investment Entities.

** Jonathan Block is an associate at Honigman Miller Schwartz and Cohn LLP, whose practice focuses on real estate
transactions and the formation of real estate ownership and investment entities. He is a member of the Real
Property Law Section’s Committee on Real Estate Ownership and Investment Entities.
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I. Michigan’s Corporate Veil-Piercing Law
Doctrine

/
Generally, Michigan law treats a corporation as a

separate and distinct entity from its shareholders, even
if the stock of the corporation is wholly owned by a few
(or even one) individuals. In certain circumstances,
though, Michigan courts have ignored the corporate
form and held shareholders personally liable for the
debts and obligations of a corporation. Although the
decisions to pierce the corporate veil have tended to be
very fact specific, courts have historically pierced the
corporate veil in instances where the corporatio~~ has
failed to exist as a separate and distinct entity from its
shareholders and has been used by its sharehol~ers to
commit some type of wrongful or fraudulent ac£

In recent years, Michigan courts have utilized a
three-step test for piercing the veil of a corporation. The
three-step test provides that a court should pierce~;~he
corporate veil if (1) the corporate entity is a mere
instrumentality of another entity or individual, (2) the
corporate entity is used to commit a fraud or wrong, and
(3) there has been an unjust loss or injury to the plaintiff.
The test, or variations of this test, is a!s~o used in other
jurisdictions?

Foodland Distributors v. Al-l~laimi5 is one of the
best examples of a Michigan court’s application of this
three-step test. In Foodland Distributors, the Michigan
Court of Appeals pierced the corporate veil and held the
shareholders of a corporation personally liable where
the shareholders were found to have committed fraud
at the expense of plaintiff Foodland. Foodland sought
court assistance in collecting around $800,000 of unpaid
grocery bills incurred by Metropolitan Grocery, Inc.
(New Metro). Amir Al-Naimi, his wife Sandra Al-Naimi,
and Amir Al-Naimi’s sister Atour Abro were the three
shareholders of New Metro. Although Atour was the
president of New Metro, Amir was apparently the actual
decision maker and real operator of the business, and
Atour did not take an active role. There was evidence
that various grocery stores and wholesale operations
owned by Amir and his relatives loaned money back and
forth to each other with inadequate financial records
being kept of the lending transactions. In addition,
inventory apparently lost from New Metro’s warehouse
was later sold at other family grocery stores. Furthermore,
New Metro kept inadequate financial records and
corporate funds were improperly used for the benefit of
shareholders. Finally, Amir restructured certain personal
debt owed to Michigan National Bank by causing New
Metro to assume a portion of the debt for no consideration,
thereby effectively putting New Metro out of business.

The Court of Appeals applied the three-step test and
concluded that the corporate veil should be pierced and
that the shareholders should be person~lly liable for
New Metro’s obligations.

The first step in this test is sometimes referred to as
the "instrumentality test" and focuses on whether the
corporation is a mere instrumentality of its owners. The
Foodland court did not specifically identify the factors
th.at had been satisfied in concluding that the first step
¯ of ’the veil;piercing lest had been met. However, the
evidence showed New Metro’s failure to observe corporate
formalities, the improper use or siphoning of corporate
funds by Amir, the insufficiency of New Metro’s funds
considering its debt load, the nonfunctioning of the
president Atour, the inadequacy of corporate financial
records, and, at least in the case of the bank debt
restructuring, New Metro’s serving as merely a facade
for Amir’s personal financial dealings. In determining
whether the first step has been satisfied, other courts
have identified the following factors: (i) insufficient
capitalization, (ii) failure to observe corporate formalities,
(iii) nonpayment of dividends, (iv) insolvency of the
debtor corporation at the time of the transaction, (o)
siphoning of funds by the dominant or controlling
shareholder, (vi) non-functioning of other officers and
directors independent of the dominant or controlling
shareholder, (vii) absence of corporate records, and
(viii) existence of the corporation as merely a facade or
a sham for individual dealings.6

The second and third steps in the veil-piercing test
focus on the relationship between the shareholders’
actions and the creditors who have been harmed by
such actions of the shareholders, and are sometimes
jointly referred to as the "equity test." The second step
focuses on whether or not the shareholders have used
the corporation to commit some type of fraud, wrongdoing
or other misuse of the corporation. The third step
focuses on whether a creditor has suffered an unjust loss
or injury as a result of the shareholders’ actions. Michigan
courts will generally not pierce the corporate veil to
prevent injustice or to reach an equitable result without
finding some type of fraud, wrongdoing or misuse of the
corporation by the shareholders.

The Foodland court’s examination of the relevant
evidence as to whether or not fraud was committed by
New Metro’s shareholders (the second test) is thorough
and helpful. It lists inventory losses and apparent resales
at other stores owned by Amir and his brothers, the
lifestyle Amir continued to maintain, the lending
transactions among various family grocery stores and
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wholesale operations, and the bank debt restructuring
as evidence that fraud had been committed. Finally, the
court points to the loss plaintiff suffered as a consequence
of New Metro’s failure to pay for its grocery products as
determinative of the third test, the existence of an unjust
loss or injury.

Foodland is useful both in its exposition of the three
part test for piercing the corporate veil, and in its
demonstration of how fact specific the application of
the test is in individual cases.

!I. Piercing the LLC Veil

No M. ichigan appellate courts to date have ruled on
whether, and under what circumstances, an LLC veil
should be pierced and its members held personally liable
for an LLC’s obligations. Several courts outside of
Michigan, however, have considered this issue. In
determining whether to disregard the LLC form and
hold members liable for company debts, the courts in
these cases have generally based their decisions on their
state corporate veil piercing doctrines.7 Many of these
cases have applied a form of, or variants of, the Michigan
three part test for piercing the corporate veil.

In Hollowell v. Orleans Regional Hospital,8 the
United States Court of Appeals for the Fifth Circuit
refused to overturn a lower court decision that the
plaintiff employees in a Worker Adjustment and Retraining
Notification Act (WARN) action against their LLC
employer could pierce the entity veil to hold the LLC’s
members liable for losses incurred by the employees.
The court looked to Louisiana’s corporate piercing
standard, a "totality of the circumstances" test not
requiring a finding of fraud. It noted the following: the
LLC members executed complete dominion and control
over the LLC, the representatives of the LLC’s members
held themselves out as the owners and directors of the
LLC, the members controlled the decisions of the LLC,
the members profited from the LLC at the expense of
its employees, there was commingling of assets and
expenses among the LLC members’ various enterprises,
the members’ principals improperly used the LLC for
non-company purposes, the LLC was undercapitalized,
and, finally, there was an improper distribution to the
LLC’s members of $1.5 million on the eve of the LLC
closing its operations and terminating the employees.
The court concluded that, based on this evidence, the
jury at the lower court level could have reasonably
concluded that the entity veil should be pierced, and
refused to overturn the decision.

In re Multimedia Communications Group
Wireless Associates of Liberty County, Georgia,
L.C.9 dealt with the trustee’s efforts to convince the
bankruptcy court that several individuals and commonly
owned limited liability companies involved in the
transmission of direct programming signals from satellite
dishes should be held personally liable for a bankrupt
corporation’s liabilities. The bankruptcy court, applying
the Florida three part test for piercing the corporate veil
that is similar to Michigan’s, refused to adopt the
trustee’s position. As to the instrumentality test, it
agreed that the various entities were related, and that
there is evidence of common management, business
location, personnel, computer networking, office
equipment and receptionist, as well as the absence of
entity formality. Nevertheless the court refused to find
that the entities were in fact alter egos of the debtor
because they did in fact maintain a separate and distinct
existence from each other, kept separate books and
generally kept investor funds in separate accounts.
Finally, it noted that although all of the defendant
entities were all involved in the direct satellite transmission
market, each of the entities actually had its own distinct
piece of the business. The court also felt that the second
and third parts of the Florida veil piercing test had not
been met because the defendant’s purpose of engaging
in the direct satellite transmission market through various
entities was not a fraudulent or improper purpose and
because there was no showing that the use of the LLC
form caused injury to the claimants represented by the
trustee.

The following two cases considered the appropri-
ateness of the piercing the entity veil test to members
of LLCs engaged in real estate operations, with quite
different results.

In Tom Thumb Food Markets, Inc. v. TLH
Properties, LLC,1° the Minnesota Court of Appeals
refused to impose personal liability on the members of
defendant TLH Properties, LLC, the developer and
landlord of a proposed shopping center. Tom Thumb
and TLH had entered into an agreement for the
construction of a grocery store and’ its lease to Tom
Thumb. At the time it negotiated the lease agreement,
TLH did not own the land on which the shopping center
was to be constructed (although it had an oral
commitment from the existing landowner to sell the
land). Prior to the start of the lease negotiations, a TLH
member had represented to Tom Thumb that TLH did
own the land. Ultimately, TLH was unable to obtain
adequate financing to construct the shopping center and
failed to satisfy its obligations under the lease agreement,
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and Tom Thumb sued for breach. The trial court had
concluded that TLH was liable for the breach and that
TLH’s members were personally liable for its obligatiol~s.

The Court of Appeals affirmed the decision of the
trial court regarding the breach of the lease agreement,
but reversed the trial court’s decision to pierce TLH’s
entity veil. Applying Minnesota law, which requires that
in order for shareholders of a corporation to be personally
liable for the actions of the corporation (1) the entity
must ignore corporate formalities and act as an alter ego
or instrumentality of its shareholders and (2) the liability
limitations of the entity form must result in injustice or
be fundamentally unfair, the court determine~ that
the TLH member’s misrepresentation regardir~ the
ownership of the land was not intended to be misleading,
and that TLH had indeed been created to develop the
land into a shopping center, not to perpetrate fraud on
Tom Thumb. The court also noted that it would be
unjust to hold the members of TLH personally liable
because the tenant had failed to timely provide~ its
financial information and reports as required by TLH’s
lender, leading to the loss of TLH’s financing and,
consequently, Tom Thumb failed to satisfy the equitable
prerequisite that the party seeking th~e~remedy "must
come with clean hands."

In Stone v. Frederlck Hobby Associates II LLC,
et al,11 the Stones, dissatisfied purchasers of a $3,$00,000
residence constructed and sold to them by defendant
Frederick Hobby Associates II, LLC claimed, within the
context of a prejudgment attachment application, that
defendant Hobby lI’s LLC form should be disregarded
so as to reach the assets of Hobby II’s two members
and a related limited liability company, Hobby I. The
plaintiffs’ complaint alleged that the defendant builder
had failed to complete construction per the parties’
agreement and had failed to fulfill its express warranty
obligations after construction. They sought to hold
Hobby II’s two individual members and Hobby I
responsible for their losses because, they argued,
Hobby II was a shell company with no assets and no
ability to pay any potential damage award.12 After
analyzing the situation, the Connecticut Superior Court
found there was probable cause to substantiate the
breach of contract claim against the members and
Hobby I. The court indicated that Connecticut’s piercing
the corporate veil doctrine would also be applicable to
the LLC. In that-regard, Connecticut law authorizes
individuals to be held personally liable for entity
obligations under either the "instrumentality rule" (which
is similar to Michigan’s three part test) or the identity
rule (a slightly different Connecticut test), and the court

held that the criteria for application of both rules had
been satisfied. With regard to the instrumentality rule,
the court noted the following: the LLC’s two members
each held a 50% ownership interest in Hobby II and
had full authority to manage Hobby ll’s affairs;
Hobby ll’s office was located in one member’s home,
on a rent-free basis; Hobby II had no assets other than
the residence it sold to the plaintiffs; the defendant’s
attorney had remarked during a meeting that the
defendant had no assets;13 several documents used by
Hobby II in.connection with the subject premises listed
entities or individuals similar to and easily confused with
Hobby II as the operative actors (for instance, in the
Connecticut real estate conveyance tax return, it is
unclear whether the seller is Hobby II or its member
Frederick Hobby III). There was also an allegation by
plaintiffs that the defendants, shortly following the
closing date on the Stones’ new residence, had transferred
substantially all of Hobby ll’s assets (including the sale
proceeds) to the two members and Hobby I. Based on
this evidence, the court concluded that the members
had complete control over the LLC, that the control was
used as a cloak to evade contractual obligations to
plaintiffs and that plaintiffs’ losses emanated, at least
in part, from the domination the defendant members
exercised over Hobby II, and, accordingly, imposed
personal liability on the members. Although Hobby l!
is only a Superior Court decision, it is nevertheless
illustrative of how the confluence of certain facts can
result in a trial court judgment unfavorable to LLC

!!!. Avoiding Piercing the Entity Veil Claims

Due to the lack of Michigan case law regarding
piercing the entity veil of LLCs, members of Michigan
LLCs have little definitive judicial guidance about how
to organize and operate their affairs in order to avoid
piercing claims. However, assuming that a Michigan
court considering the issue would base its analysis on
the state’s test for piercing the corporate veil (as courts
in other jurisdictions have done), i.e., the three part test
described in Foodland, the cases described above do
provide some illustrations as to what should be avoided
and what should be done.

This issue has practical significance to real estate
operators, since it is not uncommon for them to organize
separate LLCs to own each of their individual real estate
properties. These LLCs are often owned by the same
members, share the same address and business systems,
and are serviced by the same employee group. As noted
above, common ownership and operation are two of the
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elements identified by creditors pursuing piercing claims.
Since these elements are not readily modifiable, real
estate operators utilizing the LLC form should be cognizant
of, and avoid to the extent possible, other elements
noted in the piercing cases which, taken together with
the existing elements of common ownership, might
cause a creditor to claim and a court to conclude that
the LLC veil should be pierced, and personal liability
imposed.

Based on the above cases, the financial elements to
be avoided include commingling of company assets with
those of other companies or members, transferring of
company assets to related entities without consideration,
utilization of company funds to satisfy the obligations of
members or related entities, distribution of company
funds to members or related entities without making
provision for company obligations� inadequate
capitalization, failure to maintain complete and accurate
financial records of the company’s activities, and the
delivery of company guarantees for members’ or related
entities’ obligations. Many of these financial characteristics
appear to be relevant in determining whether the second
and third steps of the Michigan veil piercing test (i.e.,
whether some type of wrongdoing has occurred resulting
in a loss to the creditor) have been satisfied.14

In addition to financial elements, the noted cases
also indicate that the absence of certain organizational
or operational elements within a company is relevant to
whether an entity veil should be pierced. For instance,
the cases illustrate that the failure of a company owner
to identify the capacity in which he acted in his dealings
with others and/or in the documentation he prepared or
signed is indicative of whether he considered his dealings
to be for his own account or on behalf of a separate and
independent entity. Although the question of compliance
with statutory organizational requirements is generally
not an issue in the LLC cases described above, the lack
of adherence to statutory requirements (e.g., compliance
with meeting and notice requirements) has been noted
in some piercing cases within the corporate context.
Accordingly, LLC members should take care to clearly
identify the capacity in which they are acting when they
negotiate on behalf of their company and when they
execute documents on its behalf. In addition, the company
should be clearly identified in all documents as the
titleholder of its real estate and the entity on whose
behalf activities are being carried out. Although the
Michigan LLC Act imposes few organizational formalities
on LLCs, any requirements imposed by the Act (such
as, for instance, the requirement of maintaining certain
business records) or within the LLC’s operating agree-

ment (such as, for instance, any limitations on the LLC’s
purpose and activities) should be followed.I~ It would
also be prudent for members to satisfy any prerequisite
to the exercise of any power set forth in their LLC’s
operating agreement, such as the requirement for prior
member consent to particular decisions.

Conclusion

The issue of members’ personal liability for LLC
obligations is certain to gain in prominence as increasing
numbers of LLCs are formed, and creditors are faced
with enforcing their rights against underfinanced or
overextended LLCs. Practitioners should counsel their
clients to properly organize LLC affairs and to avoid
activities that would create a basis on which a court
could pierce the LLC veil and impose personal liability
on its members.
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The court remarks at page 9: "Moreover, during a meeting
between the parties in May of 2000, Attorney Gold,
while acting on behalf of Hobby II, told the plaintiffs to
’go ahead and sue us [Hobby II]. There is no money in
[Hobby II]. Why do you think we set it up as an LLC in
the first place?’... This last statement evidences an intent
on the part of the individual defendants, Freder~k L.
Hobby III and Sally M. Leiendecker, to use the limited
liability company as a shield in order to avoid respor~ibility
for contractual obligations owed to the plaintiffs.’~

It should be noted that the separation of finances and
activities may be particularly challenging to single member
LLCs, which are not only owned by a single member, but

15.

are often member (rather than manager) managed, and
which are treated as sole proprietorships for federal internal
revenue code purposes unless the taxpayer/member elects
treatment of the LLC as a corporation.

It should be noted that some commentators have
appropriately expressed concern that the factors used to
determine shareholder liability in the corporate veil piercing
cases that relate to the maintenance of corporate formalities
(such as holding annual meetings and keeping minutes)
do not seem appropriate in an LLC setting, since state
LLC acts impose few such requirements on LLCs.
Practitioners should consider whether, in individual
LLC cases, it is necessary to impose non-statutory
requirements (such as, for instance, the obligation to
hold an annual meeting) in an operating agreement, if
it is not a necessary element of the members’ arrangement,
since it is not inconceivable that a creditor may identify
the members’ failure to comply with such a contractual
organizational requirement as one of its arguments that
the entity veil should be pierced.
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IN RE MORRIS:
IS THE SIXTH CIRCUIT INVITING REAL ESTATE

CONSTRUCTIVE TRUST CLAIMS IN BANKRUPTCY CASES?

by John A, Simon*

"Equity is that idea of justice which
contravenes the written law."

- Aristotle

Constructive trusts are antithetical to the priority
scheme of creditors’ claims set forth in the Bankruptcy
Code. The constructive trust intersects bankruptcy law
at section 541 of the Bankruptcy Code (11 U.S.C. §
541), which defines the property of a debtor’s bankruptcy
estate. Section 541 excludes from a debtor’s estate any
property in which the debtor holds merely a legal, and
not equitable, interest as of the bankruptcy filing date.
Such property only becomes property of the estate to the
extent of the debtor’s legal title, and not to the extent of
any equitable interest that the debtor does not hold. See
11 U.S.C. § 541(d). This makes perfect sense - after all,
how can a bankruptcy estate include property (i.e., an
equitable interest) that the debtor does not have?

However, creditors often attempt to use Section
541(d) to escape the Bankruptcy Code’s priority scheme

by claiming that they have an equitable interest in an
asset pursuant to a constructive trust and that,
consequently, under Section 541(d) the asset is not part
of the bankruptcy estate. See, e.g., In re Dow Coming
Corporation, 192 B.R.’428, 431-434 (Bankr. E.D. Mich.
1996) (setting forth a brief history of constructive trusts
in bankruptcy). If a creditor successfully argues that it
is entitled to a constructive trust, that creditor will trump
the rights of other creditors, and even the bankruptcy
trustee, in the asset in question. Therefore, a winning
constructive trust argument is the "home run" in any
bankruptcy case, as the creditor walks into court with
a claim in bankruptcy, and walks away with the property
in question.

Creditors seeking to impose constructive trusts in
bankruptcy cases in the Sixth Circuit Court of Appeals
have faced substantial hurdles because the Sixth Circuit
has evidenced its aversion to such claims. In In re Omegas
Group, 16 F.3d 1443 (6th Cir. 1994), the Sixth Circuit
Court of Appeals held that Section 541(d) does not

* John A. Simon is an associate in the Detroit office of Pepper Hamilton LLP, specializing in corporate law and
commercial and real estate transactions, in and out of the bankruptcy/insolvency context. Mr. Simon earned his
B.A. in English from Amherst College in 1997 and graduated from Boston University School of Law in 2000.
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operate to exclude from a bankruptcy estate property
alleged to be subject to a constructive trust unless a pre-
bankruptcy court order impressed the property with the
constructive trust. See ici. at 1451. The essence of the
court’s holding in Omegas Group is that a constructive
trust is an equitable remedy, which does not even exist
until a plaintiff obtains a judicial decision. Consequently,
the Sixth Circuit held that any claim for a constructive
trust that had not been judicially decreed pre-petition
cannot constitute an equitable interest existing as of the
petition date, and therefore will not operate to exclude
property from the estate pursuant to Section 541(d.). In
formulating its holding, the court noted that constructive
trusts conflict with the objectives and mechanics of the
Bankruptcy Code, as they decrease the yield ~f all
creditors’ by removing property from the debtor’s estate.
See id. at 1452. However, the Omegas Group court also
stated that the recognition of a constructive trust in
bankruptcy might be appropriate where the trust was
imposed pre-petition by a court or state statute.1 See id.
at 1449.

Just two years after its decision in Omegas Group,
the Sixth Circuit seemed to relax its position on
constructive trusts somewhat in In re"McCafferty, 96
F.3d 192 (6th Cir. 1996). In McCafferty, the Sixth
Circuit did not require that the pre-petition court order
in question actually impose the constructive trust or even
use the words "constructive trust." Instead, the court
determined that a "pre-petition Ohio divorce order gave
rise to a constructive trust according to Ohio law" and,
consequently, a constructive trust had been created.
McCafferty, 96 F.3d at 197.

In In re Morris, 260 F.3d 654 (6th Cir. 2001), the
Sixth Circuit’s strong aversion to constructive trusts in
bankruptcy was relaxed once again when it collided with
the court’s desire to meet the demands of equity in the
context of a real estate dispute. The facts and procedural
history of the Morris case are intricate and convoluted.
Marilyn Morris wanted to relocate her manufacturing
business, but she could not obtain a traditional loan to
purchase new property. Her friend, John Poss, agreed
to loan her $17,500 to buy a 17.5-acre piece of land.
Morris purchased the land, but Poss did not take a
mortgage on it. However, Morris executed a 15-year
cognovit note in Poss’ favor to evidence her debt. Next,
Poss gave Morris an additional "advance" of $149,750,
in the form of a building he constructed on the land with
his own funds, again without taking a security interest,
and without increasing the principal amount of the
cognovit note. Instead, Poss leased a 2.5-acre portion
of the land from Morris for 15 years at a nominal rent,

constructed the building on this parcel for use in Morris’
business, and leased the building back to Morris at a rate
intended to amortize the $149,750 additional loan, plus
interest. The parties did not pay their rent as required
by the leases.

Prior to the execution of the leases, and without
informing Poss, Morris took a $40,000 loan from
Huntington National Bank, pledging the 2.5-acre parcel
as security and granting the bank a first mortgage on the
17.5-acre p.roperty. Meanwhile, Morris did not keep up
with the payment obligations of the cognovit note. Poss
did not seek to enforce his rights to a default judgment
under the cognovit note, and actually offered to defer
Morris’ payments for a year. However, Poss changed his
mind when he discovered the Huntington mortgage. He
brought an action and obtained a judgment on the note
in the amount of $17,114.18 plus costs and interest.
When Morris failed to pay the judgment, Poss brought
a foreclosure action. The Ohio Court of Common Pleas
consolidated this foreclosure action with a suit Poss had
brought to recover payments under the building lease.
Poss obtained a total judgment of $152,050.17 in the
consolidated action.

After negotiations to settle the judgment failed, Poss
filed a forcible entry and detainer action against Morris
in an attempt to have her removed from the land. Soon
thereafter, in July 1993, the parties executed a settlement
agreement that required Morris to convey a 7.7-acre
parcel to Poss within 60 days and vacate the building
by January I, 1994, in exchange for relief from liability
under the mortgage and the lien of Poss’ judgment. In
September 1993, the Court of Common Pleas entered
its judgment adopting the settlement agreement as a
court order to end the foreclosure suit. Morris consented
to the entry of this judgment against her in the forcible
detainer case on the condition that she would not be
evicted unless she violated the settlement agreement.

Morris moved for relief from the judgment adopting
her settlement agreement less than two hours after the
Court of Common Pleas entered it. Poss responded with
a motion to enforce the settlement agreement and a suit
to evict Morris for failure to pay rent as required by the
agreement. In April 1994, the Court of Common Pleas
denied Morris’ motion for relief from the settlement and
granted Poss’ motion, ordering Morris to comply with
the settlement order and stating that Poss could undertake
any remedy at law or in equity if she failed to do so.
Morris appealed immediately, but the Ohio Court of
Appeals affirmed. Subsequently, in early July, 1995,
Poss obtained an ex parte order from the Court of
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Common Pleas, requiring the county recorder to transfer
the 7.7-acre parcel to Poss. When she learned of this
ex parte order, Morris appealed it and the Ohio Court
of Appeals held in her favor on March 29, 1996.

In the meantime, Morris had filed a voluntary
petition for Chapter 13 bankruptcy on September 8,
1995. The petition listed Poss as a secured creditor owed
$150,000. The Bankruptcy Court granted motions for
modification of the automatic stay to allow Morris and
Poss to continue their state court appeals.

Incredibly, in spite of Poss’ knowledge of the claims-
bar date in Morris’ bankruptcy case and the Bankruptcy
Court’s grant of Poss’ request for an extension of the
claims-bar date, Poss did not timely file a proof of claim
in the bankruptcy case. After the bar date passed, Morris
amended her Chapter 13 plan to limit distributions to
those creditors who had filed timely proofs of claim.
When Poss objected to this amendment, the Bankruptcy
Court held that his objections were moot because he had
not filed a proof of claim in the case.

Prior to the Bankruptcy Court’s holding on Poss’
objection to Morris’ amendment to Morris’ Chapter 13
bankruptcy plan, Morris commenced an adversary
proceeding in the Bankruptcy Court to avoid the July
1995 ex parte order requiring her to transfer the 7.7-acre
parcel to Poss because it was made within the 90-day
preference period prior to the bankruptcy filing. Morris
also sought to avoid Poss’ lien on the property as an
impairment of Morris’ homestead exemption on her
apartment in the building. Somehow, Poss failed to
timely file an answer to Morris’ complaint, but his late
answer was allowed.

On April 16, 1997, the Court of Common Pleas held
that although the settlement agreement was an
enforceable contract of Morris to convey the 7.7-acre
to Poss, and Morris had breached the settlement
agreement, giving Poss the right to apply for a court
order transferring title, Poss never consummated a
conveyance of the 7.7-acre parcel pursuant to the
settlement agreement, nor an execution of his judgment
liens. Therefore, the court explained, Morris held legal
title to the parcel when she filed for Chapter 13 bankruptcy
and Morris would continue as its owner until the Court
of Common Pleas ordered a conveyance to Poss.

Back in the Bankruptcy Court, Poss had yet another
procedural lapse - he failed to file a timely response to
Morris’ motion for summary judgment in the adversary
proceeding to avoid the ex parte order. In September

1998, the Bankruptcy Court granted Morris’ motion for
summary judgment, holding that in light of the Court
of Common Pleas’ determination that Morris remained
the legal owner of the 7.7-acre parcel, the ex parte order
was a nullity and that any attempt by Poss to enforce
the order would have been a voidable preference anyway.
The parties appealed the Bankruptcy Court’s decision
to the United States District Court for the Northern
District of Ohio, which addressed the merits of Poss’
claims even though he failed to raise them, because
clarification of the issues would help resolve the
bankruptcy and promote finality in the parties’ litigation.
The District Court affirmed the Bankruptcy Court’s
grant of summary judgment to Morris.

Poss appealed the decision to the Sixth Circuit
Court of Appeals, claiming that a constructive trust had
impressed the 7.7-acre parcel pursuant to Ohio law prior
to Morris’ filing of her bankruptcy petition and, therefore,
under Section 541(d) of the Bankruptcy Code, the
parcel was not property of Morris’ bankruptcy estate,
but rightfully belonged to Poss. Although the Sixth
Circuit follows the general rule that appellate courts do
not consider issues not raised below, the court agreed
to hear Poss’ constructive trust claim for the first time
on appeal because its review would facilitate the
conclusion of the dispute and would not require any
additional factual development.

The Sixth Circuit determined that under Ohio law,
a constructive trust attached to the 7.7-acre parcel as
soon as Morris assumed an equitable duty to convey it
by signing the settlement agreement pre-petition in July
of 1993. See Morris, 260 F.3d at 668. In reaching its
result, the court departed once again from its own
ruling in Omegas Group, which required a prior court
order to establish a constructive trust and impress it
upon property. Instead, in Morris, the Sixth Circuit
seemed to "hang its hat" on the September, 1993 order
that incorporated Morris’ settlement agreement in which
she promised to convey the 7.7 acre parcel to Poss.
Thus, the Sixth Circuit reversed the Bankruptcy Court
and the District Court, and held that Ohio law had
impressed the 7.7-acre parcel with a constructive trust
prior to Morris’ bankruptcy filing, such that the 7.7-acre
parcel was excluded from Morris’ bankruptcy estate
under Section 541(d) of the Bankruptcy Code. In addition,
the court held that the constructive trust was not an
avoidable preference because it was created either when
Morris and Poss entered into the settlement agreement
in July, 1993, or when the court of Common Pleas
adopted the settlement in its order in September, 1993
- in any event long before the 90-day preference period
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preceding Morris’ bankruptcy filing in September of
1995. See id. at 669-670.

If the Sixth Circuit had analyzed the constructive
trust issue arising from Morris’ and Poss’ dispute under
Michigan law, rather than Ohio law, it likely would have
reached the same result. Like Ohio law, Michigan law
authorizes the imposition of a constructive trust where
legal title to property is obtained or retained under
circumstances that make retention of the property by the
holder inequitable. See Kent u. Klein, 352 Mich. 652,
657-658 (1958). Like Ohio courts, Michigan courts do--
not require a showing of fraud in order to ~mpress
property with a constructive trust (although fraud often
merits a constructive trust). Rather, the case ia~f both
states suggests that the signature prerequisite of a
constructive trust case is unjust enrichment. See, e.g.,
Ferguson v. Owens, 9. Ohio St. 3d 223, 226 (1984);
Kent, 352 Mich. at 657. Moreover, the law of both
Michigan and Ohio provides that constructive trusts
arise by operation of law and not by the agreement of
the parties. See, e.g., Ferguson, 9 Ohio St. 3d at 225;
Weir v. Union "/’rust Co., 188 Mich. 452, 463 (1915).
In addition, Ohio and Michigan law both provide that
the constructive trust is an equitable~_~ remedy, which
courts impose to prevent injustice. See, e.g., Estate of
Richard Swantek v. Swantek, 172 Mich. App. 509,517
(1988) (" [The] constructive trust is an equitable remedy
which the court may impose where the facts justify it.");
of. Peterson v. Teodosio, Ohio St. 161,171-172 (1973)
("[The] constructive trust is a remedial technique utilized
by courts of equity to do justice.").

Nonetheless, the tension between the last two tenets
- that constructive trusts arise by operation of law, but
are imposed by courts as a remedy - is difficult to
harmonize, even in light of the Morris holding. In Morris,
the Sixth Circuit resolved the issue with respect to Ohio
law by stating that Ohio does not require court action
to impress a property with a constructive trust. However,
the court then proceeded to list all the court action that
had previously been taken, as if it was required. It seems
that the Sixth Circuit would apply Michigan law to the
facts of Morris in the same manner, highlighting the fact
that constructive trusts arise by operation of law in
Michigan, while looking for a judicial act to grasp, just
in case.

So, what do we learn from Morris? First, we learn
that a constructive trust claim may succeed in a
bankruptcy case in the Sixth Circuit even if a court did
not expressly decree the constructive trust pre-petition.
We can also see from the decision that such a claim is
more likely to succeed if some court has, in some way,
blessed the substance of the claimant’s argument in a
pre-petition proceeding. In the final analysis, the Sixth
Circuit’s opinion in Morris may have been motivated by
its.desire to protect the courts and the judicial process,
even if it required the imposition of a constructive trust
to do so. l’ndeed, the Sixth Circuit noted in Morris that
"[t]he interest of the Ohio judiciary in ensuring the
efficacy of its judgments gives the settlement a heightened
basis for equitable relief and calls for the imposition of
a constructive trust." See Morris, 260 F.3d at 668-669.
Therefore, the case may be interpreted as the Sixth
Circuit’s admonition against abusing the judiciary (and
perhaps even the bankruptcy code itself) to wiggle out
of prior court orders. Also, we must not forget that the
Morris case is a dispute over real estate, and thus
involves heightened equities. It follows that a constructive
trust claimant is probably going to face an easier path
in arguing for an equitable interest in real estate, than
for a more fungible asset, such as cash.

The Morris case constitutes the Sixth Circuit’s good
faith attempt to do the right thing. The court was willing
to stretch to do equity, even to the extent of overlooking
Poss’ procedural lapses. The court may have overstated
certain elements of Ohio law and understated others in
arriving at its conclusion. However, bending legal doctrines
where their enforcement would otherwise result in injustice
is the nature of equity. While the court’s decision may
have opened the door for more creditors to bring
constructive trust claims in bankruptcy, it seems that in
Morris the court was unable to find a better way to
balance the competing interests of equitable justice and
the Bankruptcy Code.

Endnote

Courts interpreting the Omegas Group decision have
noted that its discussion of trusts created by statute is
irrelevant in the context of determining whether to impose
a constructive trust in bankruptcy, because statutory
trusts are express trusts, rather than constructive trusts.
See In re Dow Coming Corporation, 192 B.R. at 432.



MICHIGAN REAL PROPERTY REVIEW Spring 2002 - Page 25

ACCORD AND SATISFACTION:
HAVE THE TENDER BACK REQUIREMENTS

REALLY BEEN CHANGED BY A RECENT
COURT OF APPEALS DECISION?

~by Stephon B. Bagne*

Introduction

Three Michigan Court of Appeals cases highlight the
evolution of the tender back requirement in the context
of accord and satisfaction. A party may raise the
affirmative defense of accord and satisfaction when
claiming that a partial payment toward a debt made
before the initiation of a lawsuit created a binding
settlement that forecloses future litigation to collect the
remainder of the debt. Accord and satisfaction is an
issue that often arises in the context of landlord/tenant
disputes.

The 1974 Michigan Court of Appeals decision in
Melick v Nauman Vandersoort, Inc.I foreclosed plaintiffs
from contesting whether a valid accord and satisfaction
existed unless a plaintiff first tendered back the payment
made by a defendant prior to initiating litigation. The
1992 Michigan Court of Appeals decision in Nationwide
Mutual Ins Co v Quality Builders, Inc.2 applied a five-
element test and determined that an accord and

satisfaction had not occurred. The court specifically
rejected Melick, holding instead that fender back is
unnecessary in the absence of a valid accord and
satisfaction and providing dictum questioning whether
a tender back is ever necessary.

On December 4, 2001, the Michigan Court of
Appeals issued Faith Reformed Church of Traverse
City, Michigan v Thompson, et al, for publication.3 Faith
Reformed relied upon Nationwide for the definition of
the basic elements required to establish an accord and
satisfaction. However, Faith Reformed considered the
language that rejected the holding in Melick to be
dictum. In doing so, Faith Reformed held that a plaintiff
is required to tender back payment to the defendant
prior to pursuing litigation if a binding accord and
satisfaction occurred.

As recognized in Faith Reformed, the Michigan
Supreme Court has never "squarely addressed" whether
a tender back requirement exists.4 When the Supreme

* Stephon B. Bagne is a 1995 graduate of the University of Michigan Law School. He is a senior associate with
the Southfield firm of Kupelian Ormond & Magy, P.C. Mr. Bagne specializes in real estate litigation, eminent domain,
real estate transactions and commercial litigation.
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Court does address the topic, it must clarify the relationship
between the three decisions. Did Faith Reformed accurately
characterize the language in Nationwide as dictum ~ did
Faith Reformed factually distinguish a prior valid holding?
Does Faith Reformed resuscitate Melick? Does a tender
back bar application of the accord and satisfaction
defense?

The Basic Elements of
Accord and Satisfaction

Accord and satisfaction must be pled as a~i affir~-
mative defense and is specifically contained in the list
of affirmative defenses-found in the Michiga~n Court
Rules.s "An ’accord’ is an agreement between p~rties to
give and accept, in settlement of a claim or previous
agreement, something other than that which is claimed
to be due, and ’satisfaction’ is the performance or
execution of the new agreement."6 In order to demonstrate
a valid accord and satisfaction, five elements most be
met:                                       ’.

To prove the existence of an accord and
satisfaction, a defendant must show (1) its good
faith dispute of (2) an unliquida~ed claim of
plaintiff, (3) its conditional tender of money in
satisfaction of the claim, and (4) plaintiff’s
acceptance of the tender (5) while fully informed
of the condition. A defendant need not show a
plaintiff’s express acceptance of the condition;
rather, the law of accord and satisfaction is that
where a creditor accepts a conditional tender,
the creditor also agrees to the condition.7

In the context of accord and satisfaction,
"unliquidated" is a term of art.

Under the law of accord and satisfaction, the
term "liquidated" generally refers to a claim
which the debtor does not in good faith dispute
- a claim which is certain as to what, and how
much, is due. A claim is not liquidated even if
it appears that something is due, unless it
appears how much is due. A liquidated claim
is one which can be determined with exactness
from the agreement between the parties, or by
arithmetical process, or by the application of
definite rules of law.8

Faith Reformed and Nationwide are consistent when
defining the five elements of accord and satisfaction,
which are notably missing from Melick.

The Evolution of the
Tender Back Requirement

The Melick v Naaman Decision

In Melick, plaintiffs sought to redeem stock in the
defendant corporation. The Court of Appeals reversed
the trial court and granted summary disposition to
defendant on the basis of accord and satisfaction.
M.elick did not apply the same test described by
Nationwide and repeated in Faith Reformed. In fact,
there is no evidence that a good faith dispute existed
between the parties in Melick at the time of the payment.
Plaintiffs were not informed of the amount they would
be paid or the manner in which the payment was
calculated. They simply received a payment with which
they disagreed.9 Therefore, it does not appear that a
valid accord and satisfaction existed if the test enunciated
in Nationwide and Faith Reformed was applied.
Nonetheless, Melick did hold that a valid accord and
satisfaction took place by virtue of plaintiffs’ actions.

Melick held that plaintiffs were "precluded from
challenging the validity of the accord and satisfaction
with defendant" because plaintiffs "never tendered back
to defendant the funds represented by the checks, which
had been removed from defendant’s account.’u° By
precluding plaintiffs from challenging the defense, Melick
completely reversed the burden of proof. Furthermore,
Melick failed to explain why a plaintiff should be required
to engage in a tender back of an acknowledged debt if
a valid accord and satisfaction did not exist at the time
the payment was received. Because of the lack of
rationale, Melick was appropriately disregarded by
Nationwide.

The Nationwide v Quality Builders Decision

Nationwide involved a claim brought by a plaintiff
seeking to recover insurance policy payments from the
defendant, who asserted accord and satisfaction. While
the plaintiff in Nationwide did not tender back payment,
Nationwide did not apply the holding in Melick. Rather,
Nationwide first evaluated whether an effective accord
and satisfaction occurred based upon the five-element
test. Because no accord and satisfaction had been
shown, plaintiff was not required to tender back the
check before bringing the action.n Nation wide recognized
that "[a]pplication of a ’tender back’ defense to this
case presupposes the existence of a valid accord and
satisfaction.’u2 To the extent that Nationwide diverged
from Melick, the Nationwide court specifically stated its
belief that Melick "was wrongly decided.’ua However,
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Nationwide did go beyond the scope of the issue presented
by hypothecating that "it is doubtful that such a tender is
required where a plaintiff seeks to avoid a valid accord and
satisfaction.’u4

The Faith Reformed v Thompson Decision

Faith Reformed involved a landlord/tenant dispute.
Faith Reformed applied the same test found in Nation wide
for determining whether accord and satisfaction occurred.
Based upon the facts presented, Faith Reformed
determined that a valid accord and satisfaction did exist
and the defendant was entitled to summary disposition.

Faith Reformed did not stop at that point. Faith
Reformed declared the language in Nation wide indicating
that Melick was wrongly decided to be dictum. Upon
further evaluation, the court concluded ~hat "tender
back of payment is a necessary prerequisite to filing suit
where a valid accord and satisfaction is established.’u~

However, Faith Reformed does not mark a return to
Melick for two reasons. First, given Faith Reformed’s
application of the rules relating to the distinction between
dictum and holdings, ’it would be difficult to apply it to
a case in which a valid accord and satisfaction is
established. Therefore, the Nationwide holding refusing
to apply a tender back requirement where no valid
accord and satisfaction occurred remains valid law.
Second, Faith Reformed requires the trial court to
evaluate the validity of the accord and satisfaction
before the tender back requirement becomes relevant.
Faith Reformed cannot be interpreted to preclude a
party from contesting an accord and satisfaction due to
the failure to tender back, as required by the rule stated
in Melick.

It is questionable whether Faith Reformed accurately
declared that the Nationwide language was dictum. If
Nationwide had followed Melick, plaintiff would have
been precluded from contesting whether a valid accord
and satisfaction occurred. Therefore, it was necessary
for Nationwide to reject Melick in order to first analyze
the validity of the accord and satisfaction. It would have
been more accurate for Faith Reformed to indicate that
its holding was based on distinguishable facts before
rejecting the portion of Nationwide that was dictum.

Eualuation of the Current Law
Regarding Tender Back

Nationwide and Faith Reformed applied the same five-
element test for determining whether an accord and

satisfaction occurred and reached divergent holdings relating
to tender back that are completely dependant upon the
result of the application of the test. Therefore, while Faith
Reformed did reject the dictum portion of Nationwide, their
essential holdings are complementary.

Faith Reformed’s tender back requirement appears to
have little practical impact once a lawsuit has been filed.
It does not revert to Melick since tender back becomes
relevant only after the party asserting the defense establishes
the existence of a valid accord and satisfaction. At that
point, whether tender back occurred appears to make little
difference to the plaintiff- the defendant is entitled to
summary disposition regardless of whether tender back was
required prior to initiating suit. However, practitioners
should be wary when advising a client that receives a
payment that purports to effectuate an accord and
satisfaction. Upon receiving such a payment, an appropriate
record should be created that will defeat the defense. The
payee should inform the payor that the payment will be
applied against the total obligation, describe deficiencies
in establishing a valid accord and satisfaction such as the
lack of a good faith, dispute as to the amount owing,
confirm that the payment is being accepted on an
unconditional basis and require the party offering the
payment to clarify if any of those assumptions are incorrect.
If the payor argues that payment was conditioned upon
an accord and satisfaction, the payee must ~valuate the
likelihood that the five elements of accord and satisfaction
will be met and whether retaining the payment warrants
the risk of proceeding without a tender back based upon
the total amount of ther debt.

Faith Reformed probably allows payees to prevent an
accord and satisfaction from occurring by offering a tender
back within a reasonable time after receiving payment.
Such a rule may seem contrary to the policy of encouraging
the resolution of litigation expressed by Melick, Nationwide
and Faith Reformed. However, Faith Reformed arguably
allows a party to prevent an accord and satisfaction
through a tender back, particularly if payee was unaware
of the conditions accompanying the payment.~6 Faith
Reformed’s discussion of tender back requirements appears
pointless unless tender back prior to suit limits or precludes
application of an accord and satisfaction defense.

If called upon to do so, the Michigan Supreme Court
should confirm that Melick remains invalid law, clarify the
interrelationship between Nationwide and Faith Reformed
and explain the extent to which a tender back prior to
initiation of a lawsuit precludes a valid accord and satisfaction
from arising.
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CASE COMMENTS

Application of 90 Day Requirement
for Recording a Claim of Lien

Real estate practitioners are aware of delays
experienced by certain of the registers of deeds in
recording documents delivered for recording. The failure
or inability of the register of deeds to record a document
on the day of presentment can be very problematic. One
area where problems can arise is with construction liens,
which are required by statute to be recorded within 90
days of the performance of the last work or supply of the
last materials on a construction project.

In Cen~ra! Ceiling & Partition, Inc. v Department of
Commerce,        Mich App        (2002), the
Michigan Court of Appeals construed the provision of
the Construction Lien Act which requires a construction
lien to be recorded within the 90 day period. The
Construction Lien Act provides as follows:

Notwithstanding Section 109, [MCL 570.1109]
the right of a contractor, subcontractor, laborer,
or supplier to a construction lien created by this
act shall cease to exist unless, within 90 days
after the lien claimant’s last furnishing of labor

or material for the improvement, pursuant to
the lien claimant’s contract, a claim of lien is
recorded in the office of the register of deeds for
each county where the real property to which
the improvement was made is located.

In addition to requiring that the claim of lien be
recorded within 90 days of the supply of the last labor
or materials, the Construction Lien Act imposes other
requirements on the lien claimant. For example, a lien
claimant who does not have a direct contract with the
owner is required to supply the owner with a notice of
furnishing within 20 days of the first supply of labor or
materials, There is a further requirement that the claim
of lien be served upon the owner within 15 days after
recording.

Section 302 (1) of the Construction Lien Act provides
that, "Substantial compliance shall be sufficient for the
validity of the construction liens provided for in this act
and the jurisdiction to the court to enforce them." MCL
570.1302(1).

In Northern Concrete Pipe, Inc. v Sinacola
Companies, Midwest Inc., 461 Mich 316, 603 NW2d
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257 (1999), the Michigan Supreme Court held that the
substantial compliance standard set forth in Section
302(1) did not excuse the failure to record a claim of
lien within the 90 day period. The lien in that case had
been presented by mail for recording within the 90 day
period, but was rejected as deficient by the register of
deeds and returned by the register of deeds to the lien
claimant. The Supreme Court held that, under the act,
a lien ceases to exist unless recorded within 90 days of
the last labor or materials and that "the Legislature
could not have imposed a more precise requirement."
461 Mich at 324. The Supreme Court further noted that
certainty of title through a search of the records could
only be achieved by a strict imposition of the ~0 day
requirement.

Each of the lien claimants in Central Ceiling & Partition
had delivered and tendered to the register of deeds, within
90 days of the last labor and materials, the recording fee
and a claim of lien in proper recordable form which;was
accepted by the register of deeds and ultimately recor~ded.
However the register of deeds delayed in recording the
claims of lien until some 30 to 40 days after the respective
90 day periods had expired. The Court of Appeals in
Central Ceiling & Partition construed the ~i~tding in Northern
Concrete Pipe to require only that the lien be filed with the
register of deeds and accepted within the 90 day period.
The Court of Appeals held that "the subcontractors’
actions of properly filing the lien claims with the register
of deeds, and acceptance by the register of deeds office,
constitutes substantial compliance with the act’s requirement
that a claim of lien be recorded within ninety days." The
Court noted that to require actual recording, in addition
to filing, would create uncertainty because the lien
claimant would not know how long it would take for the
register of deeds to record the lien or how far in advance
of the 90 day deadline it would be necessary to present
the lien for recording.

The dissenting opinion argued that under Northern
Concrete Pipe the 90 day requirement for recording was
to be strictly imposed and that the mere filing of the liens
with the register" of deeds did not constitute recording.
The failure of the liens to be recorded by the register of
deeds within the 90 day period resulted in a loss of the
right to claim a lien. The dissenting opinion relied on
authority holding that entry of the document in the liber
by the register of deeds must occur before the document
is deemed recorded.

The dissent further argued that the failure to require
recording within the 90 day time period would create
uncertainty and result in the inability of a party to rely

upon record title in determining the existence of
construction liens. The dissent was of the view that the
claimant could examine the public records prior to the
expiration of the 90 day period and if the lien was not
recorded, take appropriate legal action to compel the
register of deeds to record the lien. Such a requirement
would seem to impose a very high burden on the lien
claimant.

.~. Ultimately the issues raised in this case will best be
re~olved through some solution that enables the register
of deeds to record all documents on the date of filing
with the register of deeds. Same day recording would
eliminate the uncertainty resulting under the Court’s
holding.

Lawrence M. Dudek
Miller, Canfield, Paddock and Stone, P.L.C.

Merger Resulting From Use Of A Deed
in Lieu Of Foreclosure

Real estate practitioners dealing with troubled real
estate loans are familiar with the use of a deed in lieu
of foreclosure. Following the occurrence of default, the
mortgagee may proceed with foreclosure of the mortgage
by advertisement or judicial foreclosure. The foreclosure
process requires publication and posting in compliance
with the requirements of the statute followed by a
foreclosure sale and a redemption period. In most
instances the redemption period will be six months.
Prior to expiration of the redemption period, the borrower/
mortgagor is entitled to the possession of the mortgaged
premises and to the incidents and benefits of possession.
The right of the borrower/mortgagor to possession during
the redemption period will be subject only to any right
of the mortgagee to collect rents under a statutory
assignment of rents to satisfy a deficiency resulting from
the sale or the ability of a mortgagee to secure the court
appointment of a receiver.

A technique employed in connection with distressed
loans is for the mortgagee to accept a deed in lieu of
foreclosure from the mortgagor. By receiving a deed to
the property the mortgagee is entitled to immediately
exercise the right to possession of the property. As a
general rule, a borrower may agree following default to
waive its equity of redemption and statutory redemption
rights and to make a conveyance of the mortgaged
premises to the mortgagee. Such a deed is granted by
the mortgagor in lieu of foreclosure of the mortgage. In
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order to ensure there is adequate consideration for the
transfer, a mortgagor will often be provided a release in
whole, or in part, of the mortgagee’s fights against guarantors
or the borrower for collection of the indebtedness which
is secured by the mortgage.

Under the doctrine of merger, the lien of a mortgagee
who acquires title to the mortgaged premises may
become merged into the fee title and result in the
discharge of the mortgage lien. In order to protect
against the possibility of merger, it is typical to include
language in the deed expressly providing that no merger
is intended to occur. Sometimes the mortgagee will use
a nominee as the grantee in such a deed, such as a
special purpose entity created for the purpose of acquiring
title to the property. The use of a nominee provides
additional protection against any determination that the
lien of the mortgage has been merged into" the fee title
through the acceptance of a deed in lieu of foreclosure.

The mortgagee may want to prevent merger and to
maintain the viability of the mortgage lien to permit the
mortgagee to proceed with foreclosure of the mortgage
to terminate any liens or other interests in the mortgaged
premises that are subordinate to the lien of the mortgage.
If a merger occurs, the opportunity to foreclose out the
subordinate liens will be lost and the mortgagee will
become owner of the property subject to the liens.

In United States Leather Inc. v Mitchell Manufac-
turing Group Inc., 276 F23d 782 (6th Cir 2002) the Sixth
Circuit was called upon to determine the effect of a deed
in lieu transaction. The general rules applicable to the
merger doctrine were set forth as follows by the Court:

The general rule in Michigan is that when a
holder of a real estate mortgage becomes the
owner of the fee, the mortgage and fee are
merged and the mortgage is extinguished.
Byerlein v Shipp, 451 N.W. 565, 569 (Mich.
App. 1990). "’This rule is, however, subject to
the exception that when it is to the interest of
the mortgagee and is his intention to keep the
mortgage alive, there is no merger, unless the
rights of the mortgagor or third persons are
effected thereby. ’" M. (emphasis added) (quoting
Anderson v Thompson, 225 Mich. 155, 195
N.W. 689 (1923).

The plaintiff in United States Leather was a judgment
creditor of the defendant corporation, a wholly owned
subsidiary. The parent corporation had made substantial
loans to, and was a creditor of, the subsidiary. When the

subsidiary experienced financial difficulties, its assets,
including a manufacturing facility, were sold to a third
party. The sales price included some cash with the
balance of the purchase price payable over time. As
security for payment of the balance of the purchase
price, the purchaser granted the subsidiary a real estate
mortgage on the manufacturing facility.

Thereafter, the subsidiary corporation granted a
security interest to its parent corporation in the real
estate mortgage received from the purchaser of the
subsidiary’s assets. The security interest was granted as
security for the existing indebtedness owed by the
subsidiary to the parent. It appears that the security
interest was granted in order to prefer payment to the
parent as creditor of the subsidiary above the claims of
other creditors, including the plaintiff judgment creditor.

The purchaser of the assets from the subsidiary
defaulted in making payment of the purchase price. The
purchaser of the assets gave a deed in lieu of foreclosure
to the subsidiary. The deed expressly provided that there
was to be no merger of the mortgage lien into the fee.

The parent corporation acquired the subsidiary’s
rights as mortgagee by reason of the security interest
which the subsidiary granted to the parent in the mortgage
and note payable by the purchaser of the assets of the
subsidiary.

Notwithstanding the language in the deed in lieu, the
Sixth Circuit determined that there had been a merger
of the mortgage lien into the fee, such that the judgment
creditor could levy on the property pursuant to a writ of
execution. The Court reached this conclusion on the
grounds that it would be unfair and inequitable to permit
the subsidiary corporation to avoid paying the judgment.
The Court placed substantial importance on the fact
that the two corporations shared the same office space,
computers, employees, and were run by the same
president. Under the circumstances, it would be
inequitable to find that no merger had occurred.

The decision of the Sixth Circuit raises questions
and concerns with respect to other transactions where
deeds in lieu of foreclosure are considered. The result
reached by the Sixth Circuit permitted the judgment
creditor to levy against the property in satisfaction of the
judgment against the subsidiary corporation and was
based upon equitable consideration such as the close
connection between the parent and the subsidiary.
Effectively the Sixth Circuit used equitable considerations
to prevent the subsidiary from making a preferential
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transfer to its parent to defeat the rights of the judgment
creditor. Lenders contemplating the use of a deed in lieu
of foreclosure will want to carefully consider thls dec~sl.on
and its possible impact. Hopefully the unique facts of
the case will not impede the viability of the deed in lieu
transaction as an expedited means of a mortgagee
realizing on real estate collateral while also permitting
the mortgagee to retain its mortgage lien for use to
terminate any subordinate interests in the property.

Lawrence M. Dudek
Miller, Canfield, Paddock and Stone, P.L.C.

Construction of a Reverse
Earn-Out Mortgage Loan

The United States Court of Appeals for the Sixth
Circuii held that the Defendants did not have a mandat~ry
contractual obligation to reduce the amount owing~on
a reverse earn-out loan if the Plaintiff’s economic
performance did not meet stated goals. Wonderland
Shopping Center Venture Limited Partnership, et al. v
CDC Mortgage Capital, Inc., et al., 274 F. 3d 1085 (6th
Cir. 2001). The Wonderland case invo~fved a dispute
between the borrower Plaintiff and lender Defendants
over whether the loan documents required a mandatory
or discretionary obligation on the Defendants to reduce
the loan obligation if the borrower’s economic
performance did not improve three years from the
signing of the loan.

On August 2, 1999, Defendants CDC Mortgage
Capital, Inc. acquired a reverse earn-out loan from
Nomura Asset Capital Corporation for the Wonderland
Shopping Mall. This was a secured loan on the property
that allowed the borrower, experiencing unstable cash
flows, to obtain capital based on the perception that the
borrower’s economic future would improve. Under the
terms of the agreement, the Plaintiff borrower would
only make interest payments with set goals for
improvements in economic performance for the first
three years of the agreement. Plaintiff’s performance
goals were to achieve income sufficient to cover 120%
of its debt. If the Plaintiff did not achieve the goals after
the expiration of three years, there was a mechanism
in the loan documents to reduce or "resize" the loan
amount to a level sufficient to allow Plaintiff to cover
120% of its debt. The Plaintiff did not meet its stated
economic goals during the first three years of the loan.

The dispute between the parties was based on
whether the "resizing" or reduction of the loan was a

discretionary or a mandatory obligation on the
Defendants. After the expiration of three years the
Defendants elected not to exercise the "resizing" provision,
based on the language in the mortgage promissory note
that was incorporated into the Loan Agreement and
instead required the Plaintiff to begin making principal
payments on the original loan amount. The Plaintiff
believed that the Loan Agreement between the parties
required that Defendant exercise a mandatory loan

¯ ’~re~izing" and elected to "resize" the loan itself and paid
a r~duced amount in its first payment on the principal.
The Plaintiff did not make arrangements for "Mezzanine
Financing" but simply stated that a reduction was
required. The Defendants notified the Plaintiff that it
was in default and the Plaintiff did not cure. Eventually,
the property was sold at foreclosure on May 18, 2001
because of the Plaintiff’s failure to make the proper loan
payment. The Plaintiff brought suit for a preliminary
injunction and breach of contract against the Defendants.

The Defendants filed a counterclaim for declaratory
judgment of the parties’ rights and liabilities under the
loan contract. At dispute in this case is whether the loan
documents made the resizing provision mandatory or
allowed the Defendants to exercise discretion.

At dispute were Section 7(b) of the mortgage
promissory note and section 2.9 of the Loan Agreement.
Section 10.14 of the Loan Agreement stated that it
incorporated attached exhibits, including Exhibit B, the
mortgage promissory note, "with the same effect as if
set forth in the body hereof." Id. at 1092. Section 7(b)
of the note stated that if the Plaintiff had not met its
performance goal, then the Defendant "shall have the
option, in its sole and absolute discretion, to decrease
the principal amount of the Loan (the "Resizing’) in
order to achieve a minimum Debt Service Coverage
Ratio of 1.20 to I/’ Section 2.9 of the agreement,
headed "Mezzanine Financing" provided that if the
Plaintiff did not meet its performance goal of achieving
an income of 120% of its debt then it had the option
to either pay the difference in cash or elect Mezzanine
financing through the Defendants. The Plaintiff argued
that Section 2.9 of the Loan Agreement made "resizing"
mandatory and that the language in the Section 7(b) of
the note was contradictory and should be excluded. The
plaintiff attempted to prove this assertion through the
testimony of the president of the Plaintiff’s general
partner that negotiated the Loan Agreement. The
Defendants argued that section 2.9 of the Loan
Agreement was only applicable when "Mezzanine
Financing" was elected and that section 7(b) of the note
made "resizing" discretionary.
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The Court of Appeals applied Michigan contract law
to this dispute to determine whether the Loan Agreement
made "resizing" mandatory or the note allowed the
Defendants to exercise discretion. The Court stated:

When the written agreement refers to a separate
document for additional contract terms, the
court must read the writings together. Moreover,
whether the parties included the terms in a
separate incorporated document or within the
agreement itself, the court must strive to
harmonize apparently conflicting terms or
clauses. If the parties’ intent is unambiguously
clear from the language of the written agreement,
the court must enforce the parties’ intent as
expressed in the writing.

Id. at 1092. (internal citations omitted). Th~ Court held
that the provisions were not in conflict so it was not
required to determine which provision controlled. The
Court reasoned that the provision in the promissory
note gave the Defendants discretion in whether to "resize"
the Plaintiff’s obligation. The provision in the Loan
Agreement only applied if the Defendants elected to
"resize" the loan and the Plaintiff was required to pay
down the obligation. Section 7(b) of the note allowed
the Defendants to trigger the loan reduction through
"resizing" while Section 2(b) of the Loan Agreement
allowed the Plaintiff to elect to pay the reduction
amount in cash or finance through the Defendants with
"Mezzanine Financing."

The Court of Appeals agreed with the Defendants’
interpretation of the contract and affirmed the decision
of the District Court denying the Plaintiff’s motions for
preliminary injunction and summary judgment based on
breach of contract and granted the Defendants’ motion
for summary judgment. The Court of Appeals also held
that the District Court properly excluded the testimony
of the Plaintiff’s president as extrinsic evidence based
on Michigan’s Parole Evidence Rule and that the
preliminary injunction was properly denied.

Kenneth M. Kalousek
Dykema Gossett, PLLC

Local Governments May Condition Leasing
Upon Payment Of Real Property Taxes

The Michigan Supreme Court has upheld the
constitutionality of an ordinance requiring the payment

of real property taxes as a condition to the rental of
residential dwellings within the City of Muskegon. In
Muskegon Area Rental Association v City of Muskegon,
__ Mich App __ (2001), the Michigan Supreme
Court reversed the Michigan Court of Appeals and
reinstated a summary disposition in favor of the City of
Muskegon. The summary disposition had upheld the
constitutionality of an ordinance imposing certain
payment obligations on residential landlords. The Court
of Appeals had ruled that the ordinance, which did not
apply to other types of businesses conducted within the
City of Muskegon, violated equal protection. The
Michigan Supreme Court, applying the "rational-basis
test" in determining equal protection, upheld the validity
of the ordinance under both the state and federal
constitutions. It would now seem, at least under the
Michigan Supreme Court’s interpretation of the Equal
Protection Clauses, that local governments may condition
the rental of a residential dwelling upon the payment of
real property taxes.

The controversy surrounded a type of ordinance
generally directed toward regulating the physical condition
of real property. Like many municipalities, the City of
Muskegon has a local code that establishes standards
for new and existing structures. Such codes typically
address the physical condition of the property and
related issues such as setbacks. In order_to enforce
those standards, the Muskegon code requires property
owners to obtain a "certificate of compliance" before
renting the property to another person. The prospective
landlord must demonstrate that its property conforms to
code before obtaining the certificate.

In 1997, the Muskegon code was amended to require
residential landlords to meet certain financial obligations
prior to obtaining a certificate of compliance. The
amendment conditioned issuance of the certificate upon
the payment of certain debts owed to the city. Specifically,
the ordinance required payment of: (1) all previously
billed property taxes; (2) all current or past due special
assessment installments; (3) water and sewer bills; (4)
all charges by the city for mowing, cleanup, weed or
debris removal; and (5) all fees, fines penalties and
debts of any sort arising from enforcement of the code.
These are standard financial obligations imposed on
property owners, but obligations which local governments
often have trouble collecting.

The City of Muskegon justified the amendment on
two grounds. First, the city maintained that tax
delinquency and deterioration of the housing stock were
interrelated. The city asserted that property owners who



Spring 2002 - Page 34 MICHIGAN REAL PROPERTY REVIEW

failed to pay taxes were more likely to allow their properties
to slip into disrepair. Secondly, the city asserted that toe
failure to pay real property taxes placed an economic
burden on the city. Although the second point is obvious,
a direct and necessary correlation between delinquency
and disrepair is not.

The Muskegon Area Rental Association challenged
the ordinance on a number of grounds, including equal
protection. The Muskegon Area Rental Association is a
relatively large organization of property owners who
account for approximately 2,000 rental units in the,City
of Muskegon, The plaintiffs argued that their equal
protection rights had been violated because other~types
of (non-rental) businesses were not required to pa~ real
estate taxes as a condition to doing business in the city.
A divided panel of the Court of Appeals agreed with the
plaintiffs. The Court of Appeals determined that the
Muskegon ordinance treated landlords differently from
other businesses, and that this disparate treatm~ent
violated the Equal Protection Clauses.

The Michigan Supreme Court disagreed. The
Michigan Supreme Court examined the three tests which
are applied to challenges based on equa[~protection and
determined that the appropriate one for this case was
the "rational-basis test". The Michigan Supreme Court
noted that the rational-basis test does not examine the
wisdom, need or appropriateness of the legislation, nor
whether the classification was made with mathematical
"nicety" or even whether it results in some inequity
when put into practice. Rather, the rational-basis test
only requires that the legislation be reasonably related
to a legitimate governmental purpose. Based on this

standard, an ordinance will pass muster if the legislative
judgment is supported by any set of facts, either known
or which could reasonably be assumed, even if debatable.

The Michigan Supreme Court found that the City
of Muskegon had advanced legitimate objectives for its
ordinance (the problem of disrepair and the economic
burden placed on the city by unpaid taxes) and that the
ordinance was reasonably related to addressing those
objectives. The Michigan Supreme Court noted that an
ordinance is presumed constitutional and that the burden
is on the party challenging the ordinance to show that
it is not rationally related to its objectives. Because the
city claimed a correlation between delinquency and
disrepair, it was incumbent upon the plaintiffs to prove
otherwise. The Michigan Supreme Court held that
because the plaintiffs had not overcome their considerable
burden of demonstrating that the city lacked any rational
basis for its ordinance, the city was entitled to summary
disposition of the equal protection claim.

In light of the Michigan Supreme Court’s decision,
it is likely that many municipalities will follow the
example of the City of Muskegon and enact ordinances
conditioning rental upon payment. This would appear
to be an effective tool to enforce collection, despite its
somewhat tenuous connection to maintenance. Although
the Michigan Supreme Court’s decision does not
absolutely preclude any future challenge, it makes the
success of any such challenge highly unlikely.

Lawrence Shoffner
Jaffe, Rait, Heuer & Weiss, P.C.
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LEGISLATION AFFECTING REAL PROPERTY

by Lawerence M. Dudek

A number of bills have been enacted since the last
legislative report. Items of interest to real estate
practitioners include the following:

ENACTED LEGISLATION

Land Use. Public Acts 263, 264 and 265 of 2001
set forth requirements for the adoption of land use plans
by townships, counties and municipalities. The acts
require the township, county or municipal local planning
commission to adopt a basic plan that addresses land
use issues for 20 years or more into the future. The
planning commission must send a notice to various
local entities before preparing the plans; and submit the
proposed plan to the township or county board, or the
legislative body of a municipality, for review and comment
as provided in the acts. The acts further require the
planning commissions to review their plans at least
every five years and to meet with other governmental
planning commissions to deliberate.

Open Space. Public Acts 177, 178 and 179 of 2001
set forth requirements with respect to township, county,
and village zoning ordinances. Each of the respective
acts requires that such zoning ordinances include a
provision providing for a permitted use of open space
that would allow cluster development, provided that the
land owner meets certain conditions set forth in the
acts.

PENDING LEGISLATION

Recording Requirements

House Bill 5022 would amend MCL-565.351 to
eliminate the requirement of witnesses for deeds,
mortgages, and certain other conveyance instruments.
House Bill 5024 would amend MCL 565.201 to eliminate
the requirement that t~ land contract be witnessed.
House Bill 5025 would amend the Land Division Act,
MCL 560.144, to eliminate the requirement that the
signing of a proprietor’s certificate on a final plat be
witnessed by two persons.

House Bill 5023 would amend MCL 565.201 to
eliminate the requirement that the name of a signatory
on a conveyancing instrument be printed, typewritten or
stamped beneath the signature. It would be sufficient to
print, typewrite, or stamp the name in the acknowledgment
or jurat. In addition, House Bill 5023 would amend the
various other general recording requirements in MCL
565.201 to delete technical requirements relating to the
names and signature of parties to the document being
recorded.

House Bills 5022 through 5025 each passed in the
House on October 24, 2001, passed in the Senate on
February 14, 2002, and were presented to the governor
for signature on February 19, 2002.
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The Council supported the passage of these bills, for
the reason that the elimination of the witnessing and
other requirements would make it easier for the Regist&r
of Deeds to determine the adequacy of the documents
for recording purposes, without having any significant
adverse effect.

Land Contract Mortgages. The Council has actively
supported passage of House Bill 5328 that would amend
MCL 565.356 to correct a technical problem regarding
the definition of a "real estate mortgage." MCL 565.356
sets forth a safe harbor for use of a mortgage to sec~ed
land contract vendor or vendee’s interest in a land
contract. House Bill 5328 was passed unanimously by
the House on February 19, 2002, and was referrLid to
the Senate Financial Services Committee.

Condominium Act Amendments. The Council has
actively supported passage of House Bill 5486, which
sets forth certain amendments to the Condominium Act
which was most recently amended by Public Act 379 of
2000.. The bill was passed by the House on February
14, 2002, and referred to the Senate Financial Services
Committee. House Bill 5486 was introduced in part, to
clarify some inconsistencies in Public A~:~,~79 of 2000.

Section 67 of the Condominium Act is rewritten to
specify that a developer can not withdraw those portions
of the project which are identified as "must be built"
without the prior consent of all co-owners, mortgagees,
and others with an interest in the project.

Section 69 addresses the assessment of common
expenses.

Section 90a elaborates on the process and meaning
of a change in the condominium documents which does
not materially alter or change the rights of a co-owner
or mortgagee, and which may be accomplished without
the consent of the co-owners and mortgagees. In those
instances where the consent of the mortgagee is required
to make a change in the condominium documents, the
consent requirement would apply only to mortgagees
holding a first mortgage. The timelines within which the
mortgagee is to be notified is changed as is the procedure
whereby the consent of the mortgage is obtained.

Under the Condominium Act a co-owner who wants
to rent a unit must provide advance written disclosure
to the association of co-owners. The Bill would also
require the co-owner to provide the association with an
executed copy of the lease and if the lease is not written,
advise the association of certain information regarding
the identity of the tenant, rental amounts and due dates,
and the terms of the proposed arrangement.

Section 135 of the bill provides that a residential
builder who does not construct or refurbish the common
elements, and who is not an affiliate of the developer,
would not be required to assume the contractual
obligations of the developer and would not be considered
a successor developer (or acquire any additional
developer rights or obligations under the Act) in the
absence of a specific assignment of those obligations or
rights from the developer.

The bill also sets forth certain provisions with respect
to the statute of limitations applicable to action arising
out of the development or construction of the project or
common elements.

Foreclosure. Based upon the recommendations of
various special committees, the Council opposed Senate
Bill 349, which set forth certain amendments to the
foreclosure by advertisement statute in Michigan. The
concerns expressed by the special committees included
provisions in the bill that could operate in a manner so
as to interfere with the orderly foreclosure procedure.

Contingent Purchase Agreements. The Council
opposed House Bills 4289, 4290, and 4291 which would
eliminate the standing of a purchaser under a real estate
purchase agreement from challenging a zoning ordinance
or decision made by a Zoning Board of Appeals, legislative
body, municipal agency or commission. The basis for
the Council’s opposition is that the courts, and not the
legislature, should determine the standing of a party
with an interest in real property to pursue remedies with
regard to zoning challenges.

Current information can be obtained about pending
legislation through the web site of the Michigan Legislature
at: www.michiganlegislature.org.
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CONTINUING LEGAL EDUCATION

by
Patrick A. Karbowski

Chairperson
and

Arlene R. Rubinstein
Administrative Assistant

HOMEWARD BOUND

The 2001-2002 Homeward Bound Series will conclude with two timely presentations. The April 18, 2002 seminar
is entitled "Emerging Issues in Electronic Transactions." The speakers will be Howard A. Lax of Lipson, Neilson,
Cole, Seltzer & Garin, PC in Troy, Stephen J. Tupper of Dykema Gossett, PLLC in Bloomfield Hills and William L.
Robinson, Jr., President of Midstate Title Company in Okemos. This seminar will focus on how new technology and law
have made it possible to conduct real property transactions online. Find out about the latest developments at this session
with information and interactive examples covering:

¯ Electronic Signatures, UETA, and E-Sign

¯ How to implement electronic signatures and transactions

¯ What to include in your agreements with vendors when you implement the new technology

¯ Residential disclosures: The new interim regs and how to comply

¯ Gramm-Leach Bliley compliance

¯ Aggregating and electronic payments

¯ Web resources for lawyers, lenders, and consumers

¯ The status of the Land Records Act being drafted by the Document Recording (Paper & Electronic} Joint Task Force

May 9, 2002 will be our last seminar of the 2001-2002 Homeard Bound Series. Mark F. Makower of Mark F. Makower
& Associates, PC in Farmington Hills and Susan HLywa Topp of Susan HLywa Topp, PLC in Gaylord will present
"Update and Repairs on the Condominium Act." This seminar will address the New Amendments (which hopefully
will be passed by then) to the Condominium Act. The effect of the new Act will be given from the perspective of both
the developer and the Association. It will update the technical amendments to the Act, along with practical pointers related
to the 2001 Amendments. The seminar will also explore emerging issues in condominium law as time permits.

Walk-ins are welcome. $75 for Section members and $85 for Non:Section members. Please call Arlene Rubinstein
at 248-644-7378 or e-mail any questions to LAWA1@aol.com.
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Twenty-Seventh Annual Summer Conference

"REAL ESTATE TOOLS FOR 2002:
PREPARING FOR BOTH PROFITS AND PROBLEMS"

Grand Hotel, Mackinac Island, Michigan
July 17-20, 2002

The Real Property Law SeCtion would like to
thank our Summer .Conference sponsors to date:

Breakfast Level
ERM - Environ~lnent Resources Management

General Level

AKTPEERLESS
envi ,r~onmental services

AtwelI-Hicks, Inc.
Comerica Bank

Fidelity Title Company

Stewart Title Guaranty Co.

Thursday Evening Reception Sponsor

LandAmerica
(Commonwealth, Lawyers & Transnation Title Ins. Co.)

The Twenty-Seventh Annual Summer Conference entitled "Real Estate Tools for 2002: Preparing for Both
Profits and Problems" will be held July 17 - 20, 2002 at the Grand Hotel, Mackinac Island, Michigan. Step back
to a bygone era of old world hospitality and charm. Back to a time of horse-drawn carriages. Named one of the top
100 hotels in the world, this year’s registrants will enjoy the serenity and natural beauty of the island plus its many activities
and attractions. Take a self-guided bicycle tour to the Butterfly House, visit Fort Mackinac or just lounge at the beautiful
Esther William’s swimming pool at the Hotel.

Brian P. Henry of Freeman, Cotton & Norris, PC in Bloomfield Hills has planned a fantastic program! On Thursday
and Friday morning (8:00 - 9:15 a.m.) we will present our ever-popular Round Table Discussions with full breakfast.
Please note: Accommodations at the Grand Hotel Include breakfast and dinner. The Section will pay for
breakfast for non-hotel guests. The Round Table Discussions will focus on timely updates and practice tools for both
acquiring and disposing of real estate in today’s economic climate. Located in the Terrace Room.

ROUND TABLE DISCUSSIONS TO DATE

Lease Amendments
Kevin Macaddino - Williams, Williams, Ruby & Plunkett, PC

LLC Update
Jeffrey S. Ammon - Miller, Johnson, Snell & Cummiskey

Environmental Issues TBD (Possible New Substantive Rules on BEA’s)
Grant Trigger - Honigman Miller Schwartz and Cohn, LLP
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THURSDAY ¯JULY 18, 2002

At 9:30 a.m. on Thursday Peter Allen, Professor from the University of Michigan Business School, will discuss the economics
of developing real estate and present a case study of a mix use development project he has started in Ann Arbor. Dennis
W. Hagerty of Metropolitan Title Co. continues with his discussion on selected endorsements to title policies for both
commercial and residential property. It will focus on the coverage provided by certain endorsements for owners and lenders
and will give some practical suggestions and guidance regarding the need and appropriateness of endorsements for certain
transaction and situations. Located in the Theatre.

FRIDAY ¯ JULY 19, 2002

Friday morning, we will again begin our "Round Table Discussions" in the Terrace Room at 8:00 a.m. Registrants will
then choose two workshops to attend. Locations to be determined.

WORKSHOPS ¯ 9:45 A.M.- NOON

Buyin~j~Real Estate Out of Bankruptcy

Lawrence M. Dudek, Esq.
Miller, Canfield, Paddock & Stone, LLP

Vicki R. Harding, Esq.
Pepper Hamilton, LLP

The workshop will consider the unique issues arising out of the sale and purchase of real estate from a debtor in Chapter
7 or Chapter 11 bankruptcy proceedings. There will be a discussion of the procedure and the unique aspects of the
bankruptcy process, including the effect on due diligence, competing bids, and the role of the various players in the
bankruptcy process.

Corporate Real Estate Disposition Alternatives

Steve Morris, Principal
GVA Strategis

Corporate America is looking for every way to reduce occupancy expenses. The disposition of surplus real estate along
with getting real estate off the books is receiving a great deal of attention. The workshop will cover the following alternatives:
(1) Conventional Sale, (2) Investor Sale, (3) Sealed Bid Auctions, (4) Donation, (5) Sale Leaseback, (6) Bargain Sale.

Disaster Proofing Real Estate:
Understanding the New World Of Insurance and Risks Management

John M. Roberts, CIC
Vice-President Acordia Insurance

Yes, September 11th impacted the insurance world, too; in a dramatic fashion. You can never again delude yourself
into thinking it cannot happen to you. Only by planning for a disaster can you survive one. Learn how to plan and other
risk management techniques to ensure your business continuation.

Innovative ADR Strategies For Real Estate Transactions

Asher N. Tilchin
Tilchin, Hall & Reynolds, PC

Martin C. Weisman
Weisman, Young & Schloss, PC

The panel, interacting with the audience, will examine two case studies to consider how ADR strategies could have been
used to avoid lengthy litigation. The analysis will also focus on some of the things that transactional lawyers should consider
in drafting documents as well as strategies for ADR providers and litigation attorneys to use in resolving real estate cases.
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HOT TIPS
/

SATURDAY ¯ JULY 20, 2002 ¯ 8:30 A.M. - 11:00 A.M.

Our "Hot Tips" portion of the program will be presented in the Terrace Room.

The following speakers will give presentations on the following topics.

Electronic Closings and the Proposed Amendments to the Recording Statute
Lawrence A. Mitchell Harry S. Ellman, Esq.

Oakland County Registrar of Deeds    -~ Fidelity Title Company

Oakland County first launched the "e-file" program~on March 29, 2001, with the Oakland County Treasurer’s office,
where 7,300 e-files were recorded. On December 12, 2001, the County began its association with the State Bar of Michigan.
The Register of Deeds office records approximately~5 e-files a day. Oakland County is now in the process of establishing
this "e-file" program with Flagstar Bank and Fidelity Title. A simulated e-closing in conjunction with the county’s vendor
Affiliated Computer Services and e-original.

Current Zoning Issues for the Real Estate Practitioner
Richard D. Rattner, Esq.

William, WiIli~ms, Ruby & Plunkett, PC

Before the shovel hits the ground and before the roads and utilities are installed, the real practitioner meets the local
government boards to obtain project approval. If they approve the project, all is well ... but if they don’t?

Mold and Indoor Air Poli~ution - Are they Real or Imagined Environmental Risks?
Grant R. Trigger, Esq.

Honigman, Miller, Schwartz and Cohn, LLP

However, real costs to deal with these issues face property owners, landlords, developers and others in real estate businesses.
We will hear from the insurance industry and consultants, and discuss potential liability limiting methods.

Hot Topics in Residential and Condominium Real Estate
David W. Charron, Esq.
Charron & Hanisch, PC

Mr. Charron will highlight all significant legal developments affecting residential real estate, and condominium development
and administration. Topics include title issues, easements, land divisions, and construction.

For more information please call Arlene Rubinstein @ 248-644-7378 or e-mail LA WAl @aol.com

GOLF AT THE GRAND HOTEL
The Jewel, Grand Hotel’s golf course, is configured on two nine-hole courses, comprising one eighteen-hole course,

the Grand nine adjacent to the hotel, and the Woods nine, in the middle of the island, about a mile from the hotel.

The Jewel (18 holes)*
Hotel Guests
$80 per person
Grand Nine
Hotel Guests
$42.50 per person
Woods Nine*
Hotel Guests
$42.50 per person

Non-Hotel Guests,
$100 per person

Non-Hotel Guests
$55.00 per person

Non-Hotel Guests
$55.00 per person

Golf Clubs rented for $I0.00 per nine holes.

*Note: Green fees include both transportation between the two golf
courses and golf carts when available.

The Section has reserved tee-times for Thursday and Friday afternoon
1:30 - 2;00 p.m. Please sign up on the registration form.

Cancellations: All tee times not reserved by July 1, 2002 will be let go.
No shows will be billed. Call Arlene @ 248-644-7378.
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CONFERENCE ACCOMMODATIONS
Grand Hotel, Mackinac Island, Michigan

Rooms have been reserved for Conference Registrants at the Grand Hotel at the following daily rates:
Rates are based on single and double occupancy.

DOUBLE SINGLE¯ ~ Daily, Per Person Daily
Based on Double Occupancy

CATEGORY 1 - Smaller, interior-view rooms $165 $265
CATEGORY 11 - Large, interior-view, lake-view rooms $200 $335
CATEGORY 111 - Special, deluxe lake-view guest rooms, some with balcony $250 $435

Grand Hotel operates on the Modified American Plan. This means that your daily rate includes breakfast and dinner.
In addition to our Grand Luncheon Buffet, other facilities are available at the Grand Hotel for lunch.

¯ - Reservations for Additional Persons (when occupying the same room with two persons and on a rollaway bed):
¯ 4 years and under no charge
¯ 5 years through 11 years of age, S25.00 daily, per person
¯ 12 years through 17 years of age, $35.00 daily, per person
¯ 18 years of age and over, $99.00 daily, per person

The regular adult rate applies when children occupy a room by themselves.

NO TIPPING: Tipping to any employee anywhere in the Hotel is not required, expected or permitted. The Hotel makes
an ADDED CHARGE of 19% of the daily room and meal rates on each account.

NOTE: Michigan 6% Sales Tax applies to all charges, including the 19% added charge. There is also a one-time charge
of $5.00 per person for transfer of luggage from the dock to the Hotel and return. Taxi transportation to and from the
boat docks and the Hotel is not included in the daily rate.

CANCELLATIONS: Reservations are subject to a 10-day cancellation policy. Reservation deposits will be.refunded if
cancelled 10 or more days prior to arrival, less a $25.00 processing fee. Reservations cancelled less than 10 days prior
will forfeit the room deposit.

Babysitting services are available through the Housekeeping Department for children too young to attend the Daily
Children’s Program (5 years and older). $10.00 per child, per hour.

Please plan to attend our Welcoming Cocktail Party Wednesday, July 17, 6:30 - 8:00 p.m. Enjoy drinks (beer, wine
& soft drinks are complimentary) and hors d’oeuvres. Entertainment provided by the Grand Hotel. Located on the
West Front Porch.

Our Thursday evening reception begins at 6:30 p.m. and entertainment for the children begins at 7:00 p.m.

This year’s Section dinner will be a located in the Tea Garden on the lawns of the Grand Hotel. It begins at 8:00 p.m.
The Annual Section Dinner is a private dinner for conference registrants, their families and guests. We will serve
Michigan Whitefish and Chicken. Dinner is included in the room reservation fee at the Grand Hotel. People who are not
registered at the Hotel must make special arrangements at the front desk to pay for the Section Dinner. Adults $41.00,
Children 5-11 years $15, and 12-17 $30.

The registration fees for this conference will be as follows:

Before June 1, 2002 After June 1, 2002
Section Members: .................$225.00 Section Members: .................$250.00
Non-members: ......................$250.00 Non-members: ......................$275.00

Grand Hotel Reservation forms will be mailed upon receipt of your registration fee.

Make checks payable to: Real Property Law Section and Mail to: P.O. Box 473, Birmingham, Michigan 48012.
For further information call Arlene Rubinstein at 248-644-7378 or e-mail at LAWAl@aol.com.

Please see page 44 of this issue for a summer conference registration form.
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REAL PROPERTY LAW SECTION
STATE B/~R OF MICHIGAN

"REAL ESTATE TOOLS FOR 2002:
PREPARING FOR BOTH PROFITS AND PROBLEMS"

Grand Hotel, Mackinac Island
July 17- 20, 2002

Round Table Discussions

THURSDAY, JULY 18, 2002

8:00 a.m. - 9:lSa.m.

9:30

Selected members of the Section chair discussions.
Breakfast will be served.

- Noon

Introductions Brian P. Henw, Esq.
Freeman, Cotton & Norris, PC

How a Developer Evaluates the
Feasibility of a Commercial Project:
What Every Lawyer Should Know

Peter Allen
University of Michigan Business School
Allen and Kwan Commercial, Principal

Essential Title Endorsements: ~’ Dennis W. Hagerty, Esq.
Why Obtained and How Do They Metropolitan Title Co.
Contribute to the Real Estate Transaction

Questions

FRIDAY, JULY 19, 2002
8:15 - 9:30 a.m.

Round Table Discussions Selected members of the Section chair discussions.
Breakfast will be served.

Announcements Brian P. Henry, Esq.

Workshops (Choose Two)
9:45 a.m. - Noon

Buying Real Estate
Out of Bankruptcy

Lawrence M. Dudek, Esq.
Miller, Canfield, Paddock & Stone, LLP

Vicki R. Harding, Esq.
Pepper Hamilton, LLP

Corporate Real Estate
Disposition Alternatives

Steve Morris, Principal
GVA Strategies

Disaster-Proofing Real Estate:
Understanding the New World
Of Insurance and Risks Management

John M. Roberts, CIC,
Vice-President Acordia
Insurance
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Innovative ADR Strategies for
Real Estate Transactions

Asher N. Tilchin, Esq.
Tilchin, Hall & Reynolds, PC

Martin C. Weisman
Weisman, Young & Schloss, PC

SATURDAY, JULY 20, 2002
"HOT TIPS"

8:30 - 11:00 a.m.

Electronic Closings and the Proposed
Amendments to the Recording Statute
A simulated Electronic Closing will
be included in this presentation.

Current Zoning Issues for the "~
Real Estate Practitioner

Lawrence A. Mitchell
Oakland County Registrar of Deeds

Harry S. Ellman, Esq.
Fidelity Title Company

Richard D. Rattner, Esq.
Williams, Williams, Ruby & Plunkett, PC

Mold and Other Biohazards:
Do You Really Want to Look For it?
Liability Litigation and Insurance Issues

Grant R. Trigger, Esq.
Honigman Miller Schwartz and Cohn, LLP

Hot Topics in Residential and
Condominium Real Estate

David W. Charron, Esq.
Charron & Hanisch, PC

COURSE CALENDAR
Set forth below is a schedule of Continuing Legal Education courses sponsored or co-sponsored by the Real Property
Law Section through July 2002.

IZ~y: HB = Homeward Bound
ICLE = Courses co-sponsored with the Institute of Continuing Legal Education

Date Location Program Topic

April 18 MSU Management HB
Education Center - Troy

Emerging Issues in Electronic Transactions

May 9 MSU Management HB
Education Center - Troy

Update and Repairs on the Condominium Act

May 23 MSU Management ICLE
Education Center - Troy

Michigan Residential Real Estate Documents
For Real Estate Development

July 17-21 Grand Hotel SC
Mackinac Island

Real Estate Tools for 2002:
Preparing for Both Profits and Problems

Further information on all Homeward Bound Seminars and the Summer Conference can be found
on the Internet at: htlp://www.michbar.org/sections/realprop/and ICLE Courses at: http://www.icle.org/
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REGISTRATION
Please register for the Twenty-Seventh Annual Summer Conference

to be held at the Grand Hotel, Mackinac Island, Michigan, July 17 - 20, 2002.

Name

Firm Name

Address

City

Telephone                                     "

Spouse/Guest’s Name                        ~

Please specify how you would like your name tag(s) printed

FEES - Register Now!

Before June 1, 2002 After June 1, 2002
Section Members: ............ $225.00 Section Members: ............ $250.00
Non-members: .................. $250.00 Non-members: ................. $275.00

Golf Reservation

Please complete this section of the registration form to reserve your tee-time and course.

Name(s)

Date Time

Course

Breakfast and Dinner are included in the room reservation fee at the Grand Hotel. People who are not registered at
the Hotel must make special arrangements at the front desk to pay for the Section Dinner Thursday evening. The Section
will pay for the Round Table Breakfast for non-hotel guests.

Make checks payable to Real Property Law Section ~1 Visa ~1 MasterCard

Mall to: Real Property Law Section
P.O. Box 473
Birmingham, Michigan 48012

Grand Hotel Reservation forms will be mailed upon receipt of your registration fee.

Q Please send Section Membership Application

Conference materials: Registrants will receive a book of specially prepared materials.

Cancellations: $10fl.0fl of the registration fee made in connection with the Summer Conference of the Section shall
be non-refundable. A registrant who does not attend shall be entitled to receive a refund of all but $100 of his or her
registration fee and shall be entitled to receive the conference materials. There shall be no exception to this policy.

For further information call:
Arlene Rubinstein Brian Henry

Administrator Program Coordinator
248-644-7378 248-642-2255



Michigan Land Title Standards
Seventh Supplement (2001)

to the 5th Edition
The Land Tit!e Standards Committee of the Real Property

Law Section of the State Bar has prepared and published the
Seventh S~ppl.e.ment (2001) to the 5th Edition of the Mich-
igan Land Title Stan,dards.
"The Seventh Suppleme, nt consists~of the following new or

rev sod Mi~;higan Land "l]tle Stan’datds:
~ S                  Record Ti~l~’Act

d 1.7-LConfiicting Marketable Bec, O~d Titles
[3 S~atidard

MICHIGAN LAND TITLE STANDARDS
Seventh Supplement (2001) to the 5th Edition

Order Form
State Bar of Michigan ¯ Michael Franck Building

Attn: Finance Deparlment ¯ 306 Townsend St.
Lansing, MI 48933-2083

Please print the follow~ng information.

Please send me __ copy(ies) of the

Seventh Supplement at $ each

P Number

Name

Address

C~ty

State Zip

Phone #

Enclosed is a check for $ or

Please chargemy. LIVisa ~ MasterCard

Exp=ration Date

Credit Card #

Authorized Signature for Cred=t Card


